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I. INTRODUCTION

This appeal addresses Concrete Nor'West and 4M2K, LLC's

collectively " CNW") application to amend the Whatcom County

Comprehensive Plan and Zoning Map to expand the Mineral Resource

Land ("MRL") overlay by an additional 280 acres and change the existing

zoning designation from Commercial Forestry to MRL. If allowed, the

requested MRL designation will further the state Whatcom County

Comprehensive Plan goal to

Seek to designate a 50 year supply of commercially

significant construction aggregate supply to the

extent compatible with protection ofwater resources, 

agricultural lands, and forest lands. 

Administrative Record (" AR") 855.) Whatcom County has fallen

significantly short ofmeeting this goal. 

Significantly, the County has adopted in its Comprehensive Plan

specific criteria to be applied to MRL designation requests. There will be

no dispute in this appeal that the land CNW proposes for MRL designation

satisfies those published criteria. The Whatcom County Planning Staff

concluded that the criteria were satisfied, as did the County Planning

Commission. Nonetheless, the Whatcom County Council refused to

approve the proposed designation. 
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CNW appealed the Council's decision to the Western Washington

Growth Management Hearings Board (" Board") as contrary to both the

Growth Management Act (" GMA") and the County's Comprehensive

Plan. In its response to CNW's appeal the County did not contest that

CNW's MRL application met the MRL designation criteria. Rather, the

County contends that satisfaction of the MRL criteria is irrelevant. It

claims that absent an express directive in the Comprehensive Plan that the

Council shall adopt qualified amendment applications - literally a

directive that "the Council shall actually apply the standards it has adopted

and published" - the Council has absolute and unconstrained discretion to

reject any Plan amendment application, even amendments that meet the

County's published standards and further stated Plan policies and goals. 

According to the County, property owners have no right to expect the

Council to apply its own published standards . If property owners are

unhappy with a Council's failure to apply published standards, then their

sole recourse is to try and elect another Council. 

Unfortunately, the Board accepted the County's position and

denied CNW's appeal in a Final Decision and Order of the Western

Washington Growth Management Hearings Board issued in Concrete

Nor'West et al v. Whatcom County, Case No. 12-2-0007, on September
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25, 2012 (" Decision"). 1 The Board acknowledged that both the County

Planning Staff and the Planning Commission concluded that the relevant

criteria were met and recommended approval. It also acknowledged that

the County did not challenge CNW's assertion that all designation had

been met. For purposes of its Decision, the Board assumed arguendo (and

consistent with the record before it) that the designation criteria were

satisfied. Nonetheless it denied CNW's appeal, holding that " the Board

lacks authority to grant relief to the Petitioners as they have failed to meet

their burden of proof to establish the GMA or the Whatcom County

Comprehensive Plan ( or other law) mandates adoption of the proposed

MRL amendment." ( Decision, Appendix A at 14.) 

The Board relied on the recent Washington Supreme Court

decision in Stafne v. Snohomish County, 174 Wn.2d 24, 271 P.3d 868

2012), which ultimately held that challenges to a decision rejecting a

comprehensive plan amendment may not be had under the Land Use

Petition Act ("LUPA"), but must exclusively be through a timely petition

to the Growth Boards pursuant to the GMA. Id. at 11. In addressing this

question of jurisdiction under LUPA, the Stafne Court stated that, absent

duty created by the GMA or other law, neither the Board nor a court can

grant relief from a discretionary legislative act. 174 Wn.2d at 38. 

I The Board's Decision is attached as Appendix A. 
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The Stafne Court was not, however, asked to determine if there

was a duty to adopt the particular application appealed in light of relevant

standards or even evaluate the merits ofthe application. The Court did not

address or define the circumstances in which a local comprehensive plan

will create a duty or mandate. By no means was there a Supreme Court

directive to GMA boards that they must relieve municipalities of all

responsibility to consider amendment applications in earnest, even

proposed amendments that meet all applicable criteria and advance stated

comprehensive plan goals. The Board incorrectly interpreted and

extended the Stafne decision, so as to give local government complete and

unfettered discretion to reject qualified comprehensive plan anlendment

applications, even when the application indisputably satisfies the

applicable amendment criteria and furthers Plan goals. 

In a typical appeal of a Board decision, the reviewing court

evaluates the record to determine ifcertain relevant criteria set forth in the

GMA or local comprehensive plan were met and if the Board properly

applied the criteria to the record in light of the relevant standards of

review. In a typical appeal there is a dispute between the parties on

whether standards are satisfied. This case, however, is unique. In this

case, there is no such dispute. It is presumed that the CNW application is
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qualified. The question before this Court is does it matter that the criteria

were satisfied? 

If the answer is no, then the Comprehensive Plan and the County's

plan amendment process are rendered little more than a sham. Though the

County will readily accept the significant fee it charges to process a

property owner's application amendment, the property owner cannot

expect that its application will be considered in good faith and consistent

with the published Plan standards. Fortunately, the law does not support

such an outcome. The GMA directs: 

Each county and city that is required or chooses to

plan under RCW 36.70A.040 shall perform its

activities and make capital budget decisions In

conformity with its comprehensive plan. 

RCW 36.70A.l20. The County Council, in completely Ignonng the

standards published in its own Comprehensive Plan and rejecting a

proposed Plan amendment that would have advanced stated Plan goals and

policies, failed to act in conformity with its Plan. The Board misconstrued

Stafne and erred when it condoned the County's action. 

This Court should reverse the Board's decision and hold that the

County's action denying the qualified MRL designation application did

not comply with its own Plan. The matter should be remanded to the

Council for action consistent with the Court's ruling. 
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II. ASSIGNMENTS OF ERROR

CNW assigns error to the Superior Court's decision to affirm the

September 25,2012 Final Decision and Order of the Western Washington

Growth Management Hearings Board issued in Concrete Nor'West et al v. 

Whatcom County, Case No. 12-2-0007. However, this Court applies the

standards set forth in the APA directly to the Board's decision and the

administrative record created before the Board. City ofBurien v. Central

Puget Sound Growth Management Hearings Board, 113 Wn. App. 375, 

382, 53 P.3d 1028 ( 2002). Accordingly, pursuant to RAP 1O.3(h), CNW

assigns error to the Board's decision as follows: 

1. The Board erroneously interpreted and applied the GMA, 

specifically RCW 36.70A.l20, in holding that the GMA does not mandate

Whatcom County to apply the MRL criteria adopted and published in its

Comprehensive Plan and does not mandate the County to adopt proposed

amendments that satisfy all adopted MRL criteria. 

2. The Board erroneously interpreted and applied Stafne v. 

Snohomish County, 174 Wn.2d 24 ( 2012), and over-extended dicta to

provide Whatcom County with unfettered discretion to reject any and all

MRL designation amendment applications, even if the applications meet

all designation criteria and further the stated goals and policies of the
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comprehensive plan, and even though rejection would be counter to stated

goals and policies. 

3. The Board erroneously concluded that the Whatcom

County Comprehensive Plan, specifically the MRL policies and goals set

forth in Chapter 8 of its Comprehensive Plan, and WCC 2.160 do not

collectively create a mandate to adopt proposed plan amendments to

designate lands that satisfy the general amendment criteria and all ofMRL

designation criteria. 

III. ISSUES PRESENTED

1. Does RCW 36.70A.120 impose on local jurisdictions a

duty to adopt proposed comprehensive plan amendments where the

proposed amendment satisfies all applicable criteria stated III the

comprehensive plan and furthers comprehensive plan goals? 

2. Does Title 2.160 of the Whatcom County Code impose a

duty upon the Council to adopt proposed Plan amendments that satisfy the

general amendment criteria set forth in WCC 2.160 .080 and the MRL

designation criteria set forth in Chapter 8 of the County's Comprehensive

Plan? 

3. Did Whatcom County's action rejecting an MRL

designation application that satisfies all adopted MRL designation criteria

violate the GMA, specifically RCW 36.70A.120? 
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IV. STATEMENT OF THE CASE

As an appeal of a legislative decision made pursuant to the GMA, 

the Statement of the Case requires a brief description of not only the

factual framework in which the decision was made, but the statutory

framework as well. Both are set forth below. 

A. The GMA Mandate To Maintain And Enhance The Mining

Industry Through The Designation And Conservation of

Mineral Resource Lands. 

In recognition of the importance of aggregate materials, the

Washington Legislature has expressly stated that " extraction of minerals

by surface mining is an essential activity making an important contribution

to the economic well-being of the state and nation;" and, thus, " surface

mining is an appropriate land use." RCW 78.44.010, .011. See also, AR

760. Through the GMA, the Legislature also made designation ofnatural

resource lands, including mineral resource lands, a priority in

comprehensive planning. A stated GMA goal is to

Maintain and enhance natural resource-based

industries, including productive timber, agriculture

and fishing industries. Encourage the conservation of

productive forest lands and productive agricultural

lands, and discourage incompatible uses. 

RCW 36.70A.020(8). Consistent with that goal, the GMA directs counties

to designate mineral resource lands that are not already characterized by

urban growth and that have long-term significance for the extraction of
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minerals. RCW 36. 70A.170(1)( c). The GMA further directs planning

counties to adopt development regulations that will assure the

conservation of mineral resource lands designated under RCW

36.70A.170 and assure that uses of adjacent lands do not interfere

continued mineral resource industry use. RCW 36.70A.060(1)(a). 

Notably, the GMA-required development regulations are not

intended to protect development from resources, but are designed to

protect the resource from incompatible encroachments. Achen v. Clark

County, WWGMHB Case No. 95-2-0067 ( FDO September 20, 1995) 

1995 WL 903178 at * 15 ( CP 228i (finding prohibition ofmining in flood

plain zone without a valid, stated rationale, where land met MRL criteria

and SEPA and shoreline regulations would provide adequate protection to

critical areas). "' Natural resource lands are protected not for the sake of

their ecological role but to ensure the viability of the resource-based

industries that depend on them. Allowing conversion or resource lands to

other uses or allowing incompatible uses nearby impairs the viability of

the resource industry. '" Yakima County v. Eastern Washington Growth

Management Hearings Board, 146 Wn. App. 679, 687, 192 P.3d 12

2008). Thus, while counties must consider and balance the needs ofand

2 Copies ofthe Growth Management Hearings Board decisions relevant to this appeal are

at Clerk's Papers (" CP") 216-246. An index of the Board cases included in the Clerk's

Papers is at CP 213-14. 
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impacts to uses incompatible to mining activities, they must nonetheless

take appropriate action to conserve and protect mineral resource lands

from such incompatible uses so as to ensure the continued viability ofthis

essential mining industry. ( See AR 760, 765-66, 817-20.) 

B. Whatcom County's Sanctioned MRL Site Selection Process

And Designation Criteria. 

The Whatcom County Comprehensive Plan demonstrates a firm

understanding of and commitment to the necessity to preserve aggregate

materials for the continued viability of the mining industry and, in tum, 

economic health of the County. It has thus adopted goals and policies

that, if adhered to, will preserve the availability of mineral resource lands

and maintain and enhance the mining industry in Whatcom County, yet

also adequately protect the environment and surrounding community. 

AR 846-861.) With regard to addressing uses incompatible to mining, 

the County's Plan also recognizes that a key component to avoiding or

reducing land use conflict is to use MRL designations to provide

landowners with advance notice of potential new or expanded mining

activities. ( AR 847.) Whatcom County's MRL goals are. 

Goa18J: Sustain and enhance, when appropriate, 

Whatcom County's mineral resource industries, 

support the conservation ofproductive mineral lands, 

and discourage incompatible uses upon or adjacent to

these lands. ( AR 848.) 
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Goal 8K: Ensure that mineral extraction industries

does not adversely affect the quality of life in

Whatcom County, by establishing appropriate and

beneficial designation and resource conservation

policies, while recognizing the rights of property

owners. CAR 848.) 

Goa18L: Achieve a balance between the

conservation of productive mineral lands and the

quality of life expected by residents within and near

the rural and urban zones of Whatcom County. CAR

849.) 

Goal 8M: Recognize the importance of conserving

productive mineral lands and conserving productive

agricultural lands within or near the agricultural

zones of Whatcom County without jeopardizing the

critical land base that is necessary for a viable

agricultural industry. CAR 850.) 

Goal 8N: Maintain the conservation of productive

mineral lands and of productive forestry land within

or near the forestry zones of Whatcom County. CAR

851.) 

Goal 80: Support the extraction of gravel from

river bars and stream channels in Whatcom County

for flood control purposes and market demands

where adverse hydrologic and other environmental

effects are avoided or minimized. CAR 852.) 

Goa18P: Designate Mineral Resource Lands

CMRLs) containing commercially significant deposits

through the county in proximity to markets in order

to avoid construction aggregate shortages, higher

transport costs, future land uses conflicts and

environmental degradation. Balance MRL

designations with other competing land uses and

resources. CAR 855.) 
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Policy 8Q: Ensure that mmmg avoids adverse

impacts to the habitat of threatened and endangered

fish and wildlife species. ( AR 855.) 

Goal 8P is particularly relevant to CNW's request to designate and

thereby conserve additional MRLs. The County's adopted policies to

achieve this goal include: 

Policy 8P-I: Seek to designate 50 year supply of

commercially significant construction aggregate

supply to the extent compatible with protection of

water resources, agricultural lands, and forest lands. 

Policy 8P-4: Allow mining within designated MRLs

through an administrative approval use permit

process requiring: 

1) On-site environmental review, with

county as lead agency, and

2) Application of appropriate site-specific

conditions, and

3) Notification to neighboring property

owners within 1,000 feet to insure opportunity

for written input and/or appeal, and

4) Access to de novo review by the Hearing

Examiner if administrative approval or denial is

appealed. 

Policy 8P-5: Consider potential resource areas

identified in the Report and Engineering Evaluation

Aggregate Resource Inventory Study Whatcom

County, Washington ( GeoEngineers, Inc., Sept. 30, 

2003) [ AR 508] during review of land development

projects in order to avoid development incompatible

with mineral resource extraction. 
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AR 855.) These policies establish a balanced designation system and

philosophy that invokes a generalized and top-level scrutiny of

environmental and other impacts at the designation stage, but ensures that

a more rigorous and detailed review will be conducted before mining is

authorized. Thus, an adequate supply of MRLs are identified, conserved

and protected from development of new incompatible uses ( through

development restrictions and notification to surrounding landowners), but

no actual mining may occur unless approved through an extensive public

permit review process with appropriate conditions to protect the

environment and the surrounding community. 

Consistent with the stated goals and policies, the County has

adopted specific criteria to be applied to all MRL designation requests. 

The criteria are set forth in the Plan at page 8-27 ( AR 857-58) and are

included in Appendix C to this brief. The criteria are wholly consistent

with the express policy to identify and conserve lands suitable for

productive mining but defer site-specific environmental review to the

permit review process. The Plan expressly sanctions private landowner

MRL designation requests as an appropriate method for MRL site

selection, provided that the request meets the MRL designation criteria. 

Appendix C, AR 858.) 
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c. Whatcom County Is Facing A Mineral Resource Shortage. 

Whatcom County designated a Surface Mining Advisory

Committee (" SMAC") to address the mandates of the GMA and the

SMAC played a significant role in the development of the MRL goals, 

policies and criteria in the Comprehensive Plan. ( AR 846.) One issue

subsequently evaluated by the SMAC was whether the County can meet

mineral demands over the next 40 years with the MRLs designated

through 2004. The SMAC found that it could not. The SMAC advised: 

AR 461.) 

Theoretically, there is enough total supply in existing

MRLs to satisfy a demand over the first 20 years of

the planning period. However, there is an imbalance

in the demand and supply of sand and gravel. There

is a greater need for gravel resources than sand and, 

as we approach the end of the 20-year planning

period, we will run out of sand and gravel resources

ifexisting MRLs are not expanded. Over the 50-year

planning period, there would be a mineral resource

deficit of approximately 105 million cubic yards if

additional MRLs are not designated. This includes a

deficit of about 96.9 million cubic yards of sand and

gravel and 8.1 million cubic yards ofbedrock. 

The SMAC study reveals that the County has not met its policy to

designate sufficient MRL to provide a 50-year supply of mineral

resources. ( Id. See also, AR 644, 649-50.). Thus, further MRL

designations are required to meet Plan Goal 8P and Policy 8P-l. 
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D. CNW's Application To Designate Additional MRL. 

CNW is a supplier of aggregate and ready mixed concrete. CNW

currently operates a sand and gravel mining operation in Whatcom County

on a site owned by Miles Sand & Gravel Company located at the

intersection of Bowman and Doran Roads in the South Fork Valley. The

existing site is within approximately 180 acres of land already MRL. ( AR

222,239-40,312,396-98.) CNW desires to expand the MRL designation

to expand the mine to include the adjacent property so the mine could be

expanded in the future through the permitting process. 

CNW submitted an application ( No. PLN2009-00013) to amend

the County's Plan and zoning designations to include the property in the

MRL overlay . ( AR 297-309.) The property would remain in the

Commercial Forestry zoning designation, but would be available for

surface mining pursuant to the permitting requirements set forth in

Chapter 20.73 of the Whatcom County Code (" WCC"). ( Jd.) The

application was supported by professionally prepared studies

demonstrating that the lands contain sufficient quantity and quality

minerals of long-term significance for the extraction of minerals as

defined by the County's criteria. ( AR 310-356,377-396) The application

was also supported by professionally prepared scientific study evaluating

the proximity of groundwater tables to proposed mining, pertinent aquifer
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characteristics and mitigation measures that may be taken to avoid or

minimize impacts to groundwater. ( AR 311-18, 363-376, 396-405.) 

Detailed analysis was provided by CNW to demonstrate that all of the

MRL designation and Comprehensive Plan amendment criteria are

satisfied. ( AR 297-309, 793-810.) 

The County reviewed CNW's application pursuant to the State

Environmental Policy Act ("SEPA") and, on December 29, 2009, issued a

Mitigated Determination of Nonsignificance (" MDNS"). ( AR 254-55 .) 

The MDNS set forth certain conditions intended to mitigate certain

potential environmental impacts. The conditions included that

This Threshold Determination shall be supplemented

with the site specific environmental review at the

time of a development application and a new

threshold determination shall be issued prior to

issuance ofany underlying permits . The site specific

environmental review will address probable adverse

environmental impacts from the proposal, including

but not limited to issues related to dust, noise, traffic, 

groundwater, water quality and archaeological

resources. 

Id.) Thus, both the MONS and the Whatcom County permitting process

ensure that no mining will occur without detailed site-specific

environmental review and requisite approvals. 

The County Planning Staff closely evaluated CNW's application

against the general Plan amendment criteria at Chapter 2.160 WCC, as
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well as the MRL-specific criteria, goals and policies in Chapter 8 of the

Plan. ( AR 221, 224-37.) Staff also weighed the competing interests of

different natural resources on the CNW land and found that inclusion of

these forest lands in the MRL overlay would not jeopardize the forest

industry: 

Designated mineral resources in Whatcom County

are not abundant enough to provide a 50-year supply. 

Forest land can be converted for mineral resources

extraction and returned to productive forestry through

a reclamation plan, as required by the Washington

State Department of Natural Resources, through the

Surface Mining Reclamation Program. 

With the ability to resume productive forestry after

reclamation of mineral resource extraction sites, in

staffs opinion there is a higher value in scarce

mineral resources than forestry. 

AR 243, Finding 39.) 

Staff found that all of the criteria were satisfied and that the

application was consistent with the County's goals and policies, to include

the goal to conserve sufficient MRLs for a 50 year supply. ( AR 224-252.) 

After presenting a detailed evaluation of each individual criterion ( AR

224-37), Staff proposed findings consistent with its evaluation ( AR 238-

251), recommended approval of the designation and forwarded its

recommended findings to the County Planning Commission. The

Planning Commission also reviewed CNW's application against the

applicable criteria, considered community comments in a public hearing
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and recommended approval of the MRL designation and Staffs

recommended findings. ( AR 276-79.) 

E. The County Council Ignored The MRL Designation Criteria

And Denied CNW's MRL Designation Request. 

Though the County's Planning Staff and Planning Commission

both concluded that CNW's application met all MRL designation criteria

and was consistent with applicable Plan goals and policies, the County

Council rejected the proposed MRL designation by a 3 to 3 vote, with one

abstention. ( AR 288-91, 295-96.) The Council made no findings or

conclusions. Thus, the only record of the rationale for its decision is

found in the meeting minutes. ( AR 288-91.) Remarkably, only the

Council members who voted for the amendment referenced the MRL

designation criteria. ( AR 289-90.) The three Council members voting

against not only failed to reference the criteria, but based their decisions

on factors not appropriately considered in a designation determination. 

Two of the Council members were obviously responding to the

emotionally charged community opposition and perceived ( but not

verified or quantified) environmental impacts if, in fact, mining was

ultimately authorized through the permit process. Their focus was

exclusively directed to protect conflicting adjacent uses and no attention

was paid to the potential productivity of the lands for mining. ( AR 291.) 
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Another Council member refused to consider the proposed MRL

designation in the absence of a detailed, site-specific study of potential

mining impacts to water quantity and quality. She was steadfast in

imposing this additional requirement that exceeded the MRL designation

requirements, even though it was confirmed that such a study would be

required in the permit review process. ( AR 289-90.) 

The factors considered by these three Council members were not

only beyond the MRL designation criteria, but resulted in a decision that is

contrary to the Plan's stated goals and policies, most particularly, the

primary goal of conserving productive MRLs. Their decision also ran

afoul of prior Board interpretations of the County's goals, policies and

MRL criteria and the manner in which they are to be applied. At the

County's urging, this Board has twice interpreted the Whatcom County's

Plan to require that site-specific environmental review be deferred to the

permit process, so that designation decisions - intended only to conserve

MRLs, not authorize mining - are based on more generalized criteria and

review intended to select and preserve mineral rich lands . Franz v. 

Whatcom County Council, WWGMHB Case No . 05-2-0011 ( FDO, 

September 19,2005) 2005 WL 2458412 (CP 297-322); Wells v. Whatcom

County, WWGMHB Case No. 97-2-0030c (FDO January 16, 1998) 1998

WL 43206 ( CP 330-341). 
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The intended application and purpose of the MRL designation

process was well-described in Franz, which addressed another private

owner MRL designation request, which, like here, drew concerns about

impacts to groundwater, critical areas, habitat and the surrounding

community. The Board expressly found that a Whatcom County MRL

designation is not a right to mine. 2005 WL 2458412 at * 20 ( CP 314). 

The right to mine does not become legal unless a project-specific review

occurs and an applicant is granted an administrative approval use permit

by the county." Id. at * 18 ( CP 313). 

Likely impacts on water and critical areas of any

specific mining operation are dealt with and used as

constraints and conditions at the time ofevaluating a

request for an administrative permit for mining in

Whatcom County; not in the comprehensive plan

amendments about natural resources, in a Critical

Areas Ordinance, nor in designations of MRLs such

as Ordinances 2005-003 and 2005-024. The full tool

kit of protections in Whatcom County's

Comprehensive Plan, Policies, and development

regulations and in Chapter 20.73 of the Whatcom

County Code ( WCC) are used to evaluate for

approval or denial and condition any mining permit

under consideration by the County. 

2005 WL 2458412 at * 9 ( CP 305). See also, Wells, 1998 WL 43206 at

10 (CP 338). " There is no reason to conclude Whatcom County will not

utilize all tools in the comprehensive plan, development regulations, 

zoning code, and its Critical Areas Ordinance to permit and monitor any
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mining operation connected with this designation." Id. at * 19 (CP 314). 

The County ignored the prior Board interpretations ofthe County's

designation process and criteria - which interpretations were advocated by

the County in prior Board appeals - and then acted in a manner that was

wholly inconsistent with those interpretations. Without amending the

Comprehensive Plan's actual stated goals, policies and criteria, the County

summarily abandoned the Board-approved process and criteria that

specifically balanced preservation of mineral resources with the need to

address concerns by providing a general review process for MRL

designations with detailed and critical evaluation of potential impacts in

the subsequent site-specific permitting process. 

F. The Growth Management Hearings Board Acknowledged That

CNW Submitted A Qualified Application, But Held That The

County Has No Duty To Adopt Qualified Amendment

Applications. 

CNW timely filed a Petition for Review with the Board. ( AR 1-

11.) The County and Intervenor Friends ofNooksack Samish Watershed

Friends") moved to dismiss the petition for lack ofjurisdiction, arguing

that there was no legislative mandate for the County to adopt any proposed

plan amendment. ( AR 107-109, 112.) CNW responded that the GMA

mandates though RCW 36 .70A.120 that all planning activities be

performed consistent with the local plan. CNW also provided the Board
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with the Plan and code provisions that CNW argued imposed a duty on the

Council to adopt qualified Plan Amendments. ( AR 115-122, 143-163.) 

The Board denied the motion and held that it had jurisdiction to hear the

appeal. ( AR 166-170.) 

After the Board accepted jurisdiction, CNW submitted a detailed

analysis of its amendment application, discussing each applicable

amendment and designation criterion and demonstrating that the record

established satisfaction of the criterion. ( AR 172-882.) Remarkably, the

County did not contest that the application met the relevant criteria. In

fact, when the Board asked directly if the County disputes that the

designation criteria were met, counsel for the County responded: " I

certainly didn't argue that and I don't feel it's relevant to the argument." 

Record of 8/28112 Board Proceeding (" RP") at p. 88.i Instead, the

County argued to the Board: " Even if a site meets all the designation

criteria in the CP [ Comprehensive Plan], neither the GMA nor the County

CP place a duty upon the County to re-designate the land to MRL upon the

request ofthe property owner." ( AR 1005.) According to the County, the

3 Counsel for the County advised the Board that, because ofthe 3-3 Council vote, she did

not have an affirmative decision either way and the decision does not give her much

guidance. ( RP at p. 88.) Nonetheless, the County conceded that it did not argue to the

Board that the criteria were not met. ( ld.) 
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MRL designation criteria are essentially irrelevant to this appeal and no

further inquiry ofthe Council's decision was required. ( RP at 55.) 

The Board issued its Final Decision and Order on September 25, 

2012. ( Appendix A.) In its decision the Board noted: 

The staff analysis concluded that each of the [ MRL] 

criteria has been met." ( Decision at p. 9, AR 1183. See

also, Decision at. 12, AR 1186.) 

Staff recommended approval of Petitioner's request and

the Planning Commission concurred, voting to forward the

staff recommendation and proposed findings to the County

Council for consideration and approval." ( Decision at p. 9, 

AR 1183.) 

The Council made no findings." ( ld. at p. 10, AR 1184.) 

As Petitioners observe, during the Council's discussion

prior to the vote, members who opposed the designation

failed to address the designation criteria. Rather, they

referred to concerns regarding environmental impacts, 

including one member's demand that a study of mining

impacts on water quality and quantity first be conducted." 

ld.) 

Petitioners also accurately assert designation of MRL in

Whatcom County does not authorize mining activity. 

Under the WCC, site specific environmental review is

conducted during the permitting process." ( ld.) 

The County did not challenge Petitioners' assertion that all

designation criteria had been met. In a footnote Intervenor
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did raise an assertion that Criterion 9 had not been met. 

The Staff Report contradicts Intervenor's argument." ( Id. 

at p. 12, n.38, AR 1186.) 

Despite the above and " assuming arguendo that the designation

criteria were satisfied,,,4 the Board accepted the County's argument that

satisfaction of the criteria was irrelevant to review of the Council's

decision to reject the proposed Plan amendment. The Board interpreted

Stafne, supra, to relieve local jurisdictions of any obligation to adopt a

proposed amendment absent language in the local comprehensive plan or

other local law expressly mandating adoption of applications that meet

published criteria. The Board found there was no such unequivocal

mandate in the County's Plan or code and concluded: " the Board lacks

authority to grant relief to Petitioners." ( Decision at pp. 12-14, AR 1186-

88.) 

G. The Superior Court Affirmed The Board's Decision. 

CNW timely appealed the Board's decision to the Thurston County

Superior Court pursuant to the Administrative Procedure Act, chapter

34.05 RCW (" APA"). ( CP 6-60.) The Superior Court denied CNW's

APA appeal ( CP 425-26) and CNW thereafter timely filed a Notice of

Appeal to this Court (CP 427-30.) 

4 Decision at p. 12, AR 1186.) 
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V. ARGUMENT

The Board misinterpreted Stafne as well as Whatcom County's

Plan and Code. It effectively held that the County has unfettered

discretion to reject any qualified proposed MRL designation amendment, 

even if the proposed amendment would meet the adopted criteria and

further the MRL goals and policies, and even though rejection of the

proposed amendment is contrary to those goals and policies. The Board's

decision is contrary to the GMA mandate in RCW 36.70A.120 that

e ]ach county and city that is required or chooses to plan under RCW

36.70A.040 shall perform its activities . . . in conformity with its

comprehensive plan." 

A. Standard OfReview. 

Since this is an appeal of a decision by a Growth Management

Hearings Board, and understanding of both the Board's role and the

court's role is necessary. The Board is charged with adjudicating GMA

compliance and invalidating noncompliant plans. RCW 36.70A.280. 

Legislative actions are presumed valid and the Board will find compliance

unless it determines that the legislative action is clearly erroneous in view

ofthe entire record before the Board in light ofthe goals and requirements

of the GMA. RCW 36.70A.320. A Board will find a legislative action

clearly erroneous if it is left with a firm conviction that a mistake has been
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committed. Lewis County v. Western Washington Growth Management

Hearings Board, 157 Wn.2d 488. 497, 139 P.3d 1096 ( 2006). While the

Legislature has directed the Growth Boards to give deference to the local

jurisdiction's decision-making (RCW 36.70A.3201), it also contemplates a

diligent review. 

The amount [ of deference] is neither unlimited nor

does it approximate a rubber stamp. It requires the

Board to give the [ municipality's] actions a " critical

review" and is a " more intense standard of review" 

than the arbitrary and capricious standard. ( Citations

omitted.) 

Swinomish Indian Community v. Western Washington Growth

Management Hearings Board, 161 Wn.2d 415, 435, fn. 8, 166 P.3d 1198

2007). 

This Court review's the Board's decision directly pursuant to the

standards set forth in the APA, chapter 34.05 RCW.5 RCW

36.70A.300(5); City of Redmond v. Central Puget Sound Growth

Management Hearings Board, 136 Wn.2d 38, 45, 959 P.2d 1091 ( 1998). 

Relevant to this appeal, the APA directs that this court shall grant relief

from the Board's decision only if the court determines the Board has

erroneously interpreted or applied the law. RCW 34.05.570(3)(d). As the

5 Because the Court directly reviews the Board's decision, any findings or conclusions

made by the trial court are treated as superfluous. Adams v. Department ofSocial & 

Health Service, 38 Wn. App. 13, 15, 683 P.2d 1133 (\ 984). 
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County did not dispute the criteria were satisfied, and the Board assumed

the criteria were satisfied for purposes of its analysis, there are no material

factual disputes presented in this appeal. 

The question ofwhether an agency has erroneously interpreted or

applied the law is reviewed de novo. Honesty in Environmental Analysis

and Legislation ( HEAL) v. Central Puget Sound Growth Management

Hearings Bd., 96 Wn. App. 522, 979 P.2d 864 ( 1999); City ofRedmond, 

supra. Courts review an agency's interpretations of statutes under the

error of law standard, " which allows an appellate court to substitute its

own interpretation of the statute or regulation for the [ agency's] 

interpretation. " Seattle Area Plumbers v. Washington State

Apprenticeship and Training Council, 131 Wn. App. 862,871, 129 P.3d

838 ( 2006), quoting, Cobra Roofing v. Dept. ofLabor & Industries, 122

Wn. App. 402, 409, 97 P.3d 17 ( 2004). While courts will accord

deference to the Board's interpretation of the GMA, they retain the

ultimate authority to interpret a statute and are not bound by the Board's

interpretation of the GMA. Yakima County v. Eastern Washington

Growth Management Hearings Board, 168 Wn. App. 680, 687, 279 P.3d

434 ( 2012); City ofRedmond, supra, 136 Wn.2d at 46. Courts " will not

defer to an agency determination which conflicts with the statute." Waste

Management of Seattle v. Utilities and Transportation Comm 'n, 123
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Wn.2d 621, 628, 869 P.2d 1034 ( 1994). See also, Cowiche Canyon

Conservancy v. Bosley, 118 Wn.2d 801, 815, 828 P.2d 549 ( 1992). 

B. The GMA, Specifically RCW 36.70A.120, Imposes On All

Municipalities A Duty To Conduct All Planning Activities

Consistent With Their Adopted Comprehensive Plans. 

The Board correctly noted that RCW 36.70A.130 authorizes

municipalities to amend their adopted comprehensive plans annually but

does not require amendments. It is likewise true that there is no provision

in the GMA that narrowly directs local jurisdictions to adopt certain

proposed comprehensive plan amendments. The GMA does, however, 

direct that, once a plan is adopted, local actions must be in conformity

with the adopted plan: 

Each county and city that is required or chooses to

plan under RCW 36.70A.040 shall perform its

activities and make capital budget decisions in

conformity with its comprehensive plan. ( Emphasis

added.) 

RCW 36.70A.120. Once a plan is adopted, municipalities are directed to

perform their activities consistent with that plan. 

This is a common sense requirement. The GMA directs counties

to include certain provisions in their comprehensive plan and development

regulations. Relevant to this case, the GMA directs planning counties to

designate MRLs and establish mechanisms and criteria to make and

protect those designations. RCW 36.70A.060(1)(a); 170. Also relevant, 
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the GMA directs planning counties to establish and broadly disseminate to

the public a public participation program that identifies procedures and

schedules whereby proposed updates, amendments and revisions are

considered by the governing body no more than once every year. RCW

36 .70A.130(2)(a). County plans that do not satisfy these GMA

requirements will not survive scrutiny by the growth management

hearings board. 

In this case, Whatcom County has adopted in its Comprehensive

Plan MRL designation criteria that satisfy the GMA mandates. RCW

36.70A.120 effectively directs that, once a county successfully adopts

GMA required provisions such as these in its plan and implementing

regulations, the county is required to conduct future activities in

conformity with the adopted provisions. It is not enough to adopt MRL

criteria that satisfy the GMA mandates regarding preservation of resource

lands. A county must also conduct itself in conformity with its adopted

plan. It must apply the criteria adopted and published in its Plan. 

The Board acknowledged that the above GMA mandate required it

to evaluate Whatcom County's Comprehensive Plan and development

regulations to determine if the Plan or regulations " include a duty to

designate an applicant's property as MRL during its annual update when

the property meets the designation criteria." ( Decision at p. 12, AR 1186 .) 
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Unfortunately, the Board seemed to impose an unreasonable ( and

unstated) requirement for a narrowly expressed unequivocal mandate to

adopt specific qualified amendments. The Board effectively required an

additional provision stating " the Council shall adopt proposed plan

amendments that meet the MRL criteria." Absent such a statement, the

Council is free to disregard and ignore the criteria it adopted and published

in its plan. The Board misconstrued RCW 36.70A.120. 

Of course, courts should construe statutes and regulatory

provIsIOns to give them their plain and ordinary meaning. Tobin v. 

Department ofLabor and Industries, 145 Wn. App. 607, 616, 187 P.3d

780 ( 2008). Where the legislature has not defined a term, the court may

give the term its plain and ordinary meaning from a standard dictionary. 

State v. Watson, 146 Wn.2d 947, 954, 51 P.3d 66 ( 2002). In this case, the

Court must interpret the legislature's intent in directing that a county

shall perform its activities ... in conformity with its comprehensive

plan." 

Notably, the GMA requires that all activities be in conformity with

an existing plan; the mandate is not limited only to legislative actions that

adopt new plans or affirmatively amend old plans. The GMA mandate is

broader. It mandates that a jurisdiction's activities must be in conformity

with the plan. Black's Law Dictionary (6th Ed., 1990) defines conformity
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to mean " corresponding in form, manner or use; agreement; harmony, 

congruity." Webster's Ninth New Collegiate Dictionary ( 1987) defines

conformity as " action in accordance with some specified standards or

authority." These definitions indicate that RCW 36.70A.l20 requires

Whatcom County to conduct its planning activities, which includes review

and consideration of proposed plan amendments and actions to reject

amendments, in a manner that is in harmony or in congruity with the

Plan's specified goals, policies and criteria. These definitions do not

support a construction which limits the jurisdiction's obligation to

following only express mandates, especially since comprehensive plans

are typically a compilation ofgoals and policies. 

In reaching its Decision, the Board relied heavily on Stafne, supra. 

It seemed to conclude that Stafne directed the conclusion reached. The

Board, however, misconstrued and improperly extended Stafne. 

C. The Board Misconstrued And Erroneously Extended The

Stafne Decision In Contravention Of The Clear Mandate Of

RCW 36.70A.120. 

In Stafne, the landowner requested the county council to " docket" 

on the council's comprehensive plan amendment docket his proposal to re-

designate his property from forest designations to low density rural

residential. 174 Wn.2d at 28. The council refused to place the

landowner's amendment application on its final docket for consideration. 
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Id. The landowner appealed the council's decision, not to a growth

management hearings board, but to superior court under the Land Use

Petition Act ("LUPA"), chapter 36.70C RCW. 

The primary issue before the Stafne Court was whether a

municipality's decision related to a comprehensive plan amendment must

be appealed to the growth management hearings board under the GMA, or

whether relief could be sought in the superior court under LUPA. 174

Wn.2d at 30. The Court did not analyze the merits of the challenge and

there was no discussion of the relevant amendment criteria. Rather the

focus of the Stafne Court was the proper appeal forum for the challenge, 

even more specifically the scope ofa court's jurisdiction under LUPA. 

The Stafne Court held that appeal may not be had through LUPA, 

but must exclusively be through a timely petition to a GMA board. Id. at

p. 11. Trying to avoid the statutory mandate that plan challenges must be

made to a GMA board, the landowner next argued that such an appeal

would be futile because the boards had consistently held they lacked

jurisdiction to hear challenges to municipal decisions rejecting proposed

plan amendments. According to the landowner, it was futile to require

appeal to a board that would certainly refuse to even hear the appeal. 

Thus, the Stafne Court secondarily addressed whether exhaustion of the
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board remedy could be excused under the futility doctrine. Id. at 34-35. 

The Stafne Court rejected the futility argument. 

In refusing to invoke the strictly and narrowly applied futility

exception, the Stafne Court briefly discussed prior board decisions in

which the board held it was without jurisdiction to consider similar

appeals. The Stafne Court disagreed that the board decisions establish that

the boards are always wholly without jurisdiction to hear such challenges. 

Instead, the Court concluded that the cited decisions reflected case-by-case

decisions based on the facts and issues presented. Id. at 37. The primary

Stafne Court rationale with regard to its futility decision is that courts

benefit from the analytical framework presented by agencies with special

expertise. ! d. at 35. Nonetheless, in discussing the futility issue, the

Stafne Court made the following statement in dicta: 

Id. at 38. 

We agree with the board's determinations in cases

like Cole and SR 9IUS 2 LLC. County and city

councils have legislative discretion in deciding to

amend or not amend their comprehensive plans. 

Absent a duty to adopt a comprehensive plan

amendment pursuant to the GMA or other law, 

neither the board nor a court can grant relief (that is, 

order a legislative discretionary act). In other words, 

any remedy is not through the judicial branch. 

Instead, the remedy is to file a proposal at the

County's next annual docketing cycle or mandatory

review or through the political or election process. 
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The Stafne court did not address or define the circumstances in

which a local plan will create a mandate or give rise to a duty to

implement Plan amendment criteria. The Stafne Court likewise did not

discuss or address the mandate set forth in RCW 36.70A.120. The Court

simply seemed to confirm that, in the specific cases cited, the boards

correctly concluded they had no jurisdiction because, in those specific

cases, a duty in those particular cases had not been demonstrated. 

The Stafne Court did not conclude that there was no duty to adopt

the amendment proposed in the case it addressed. To the contrary, the

Court seemed to indicate that circumstances may well exist in which a

duty may be found and the board, unlike in the cases cited to the Stafne

Court, might well accept jurisdiction. The Stafne Court simply concluded

that, ifa plan amendment denial challenge is to be made, it was incumbent

upon the landowner to make the challenge by petition to a growth

management hearings board. This prerequisite would not be excused on

the grounds offutility. 

Whatcom County ( and the Board) incorrectly latched onto the

Stafne Court's statement regarding duty, which is arguably dicta, as a clear

Supreme Court rule that the County has complete and unfettered discretion

to reject any and all proposed Plan amendments with complete disregard
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of approved designation criteria and stated Plan goals. That was not the

Court's ruling in Stafne and no such bright line was drawn. 

Again, the Stafne Court analyzed Board decisions in which the

Board held it was without jurisdiction to hear certain specific appeals to

plan amendment rejections: SR 9/US 2 LLC v. Snohomish County, 

CPSGMHB Case No. 08-3-0004 ( Order Granting Motion to Dismiss, 

April 9, 2009, 2009 WL 1134039 (CP 324-28); Chimacum Heights LLC v. 

Jefferson County, EWGMHB Case No. 09-2-0007 ( Order on Dispositive

Motion, May, 20, 2009) 2009 WL 1716761 ( CP 252-55); and Cole v. 

Pierce County, CPSGMHB Case No. 96-3-0009c ( FDO, July 31, 1996) 

CP 265-84). 174 W.2d at 32. But the Court also concluded that these

Board decisions did not represent a blanket rule, but only case-specific

threshold jurisdictional rulings based on the specific facts and issues

presented. Id. at 37. The Board confirmed in each decision that

jurisdiction may nonetheless exist depending on the applicable GMA or

plan provisions. 

Unlike the cited jurisdictional decisions, following pre-hearing

motions, the Board in this case affirmatively held that it had jurisdiction to

hear CNW's appeal. ( AR 166-170). This case is thus immediately
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distinguishable from Stafne and the cited Board jurisdictional decisions.6

Certainly no holding in Stafne or the cited Board decisions render

inaccurate or discredit CNW's case-specific analysis and conclusion that a

duty to amend is created here. 

Moreover, in another Board decision also involving CNW, the

Board clearly rejected the notion that decisions to deny proposed plan

amendments are universally beyond Board or court scrutiny . Concrete

Nor 'West v. Whatcom County, WWGMHB Case No. 07-2-0028 (Order on

Dispositive Motion, February 28, 2008) 2008 WL 1766781 ( CP 285-95.) 

In this separate and prior CNW appeal, the Board held that jurisdiction

over an amendment denial will lie for a claim asserting that a county failed

to follow its own process. ( CP 285.) The Board's explanation at pages 5

and 6 in that case is instructive: 

T]he County [ cannot] shield itself from a review of

how it applies its mineral resource designation

criteria based on its decision to deny a request to

make a designation change. . .. the process of

considering the application of the designation criteria

would be an appropriate area of Board review. Were

it otherwise, it would not be possible for the Board to

review those cases where the County's mineral

resource land designation criteria were misapplied or

6 Another distinction in this case is that, unlike in Stafne, Whatcom County accepted

CNW's application and the Council agreed to docket the amendment application for

consideration. ( AR 1002; 295.) It is CNW's position that once docketed, it was

incumbent upon the Council to review the application in light of the MRL criteria

adopted and published in the County's Plan. 
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misinterpreted so as to deny designation in cases

where the lands under consideration met the

applicable criteria. Furthermore, an aggrieved party

seeking to challenge the County's decision to deny a

proposed redesignation would have no recourse to the

courts as the adoption and amendment of

comprehensive plans is a matter over which the

Growth Management Hearings Boards have

jurisdiction. ( Emphasis added .) 

CP 289-90 .) 

Significantly, in the earlier appeal, the Board also noted that the

County could not ( as it did in this subsequent Board appeal ( see AR

1001)) take refuge behind the fact that the GMA only mandates periodic

review ofmineral resource designations. If, during the interim periods, an

amendment application seeking MRL designation is submitted, the Board

stated that it is still incumbent upon the County to follow its established

designation process and criteria: 

CP 290.) 

M]erely because the County is currently under no

obligation to review its mineral resource lands

provisions at the present time does not mean that the

failure to follow its adopted process and criteria for a

designation change is subject to challenge only every

seven years . 

In the 2008 appeal, the Board concluded: 

Having chosen to adopt a process for considering

applications for the designation ofadditional mineral

resource lands as part of its GMA requirement to

conserve natural resource lands, the County cannot

then avoid review of the decisions it makes upon

those applications during annual review. 
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CP 291.) 

The above Board decision from the prior CNW appeal cannot be

reconciled with the Board's decision in this case.7 The Board's original, 

better-reasoned rationale as stated in the prior CNW appeal should, 

however, be endorsed by this Court. The prior decision is consistent with

the Stafne Court's directive for case-specific jurisdictional analysis yet, 

unlike in this case and it does not contravene the GMA directive to the

County to perform activities in conformity with its Plan ( RCW

36.70A.120). 

The Board's interpretation of Stafne effectively serves to render

Whatcom County's amendment process an illusory process. According to

the Board and the County, property owners who review the applicable

Plan provisions and then act in good faith by paying the requisite

application fee and submitting a qualified amendment application cannot

expect that their applications will be considered in earnest. According to

the Board and the County, the Council is free to reject a qualified

amendment application for any reason or no reason at all. As the County's

attorney stated in her oral argument, satisfaction ofthe stated MRL criteria

are irrelevant. ( RP at p. 88.) 

7 The Board held it was without jurisdiction to hear the specific petition presented, but

only because the petition did not allege that the County failed to follow its process. ( CP

291-92.) CNW asserts such a failure in this case. 
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Such is not the law. The Council did, in fact, have a duty to render

its decision based upon the stated amendment and MRL designation

criteria. CNW presented a qualified application that would advance Plan

goals. The GMA and County Plan collectively mandated that these land

qualified for MRL be designated as CNW requested

D. Whatcom County's Comprehensive Plan And Code

Collectively Create A Duty For Whatcom County To Adopt

Qualified Applications To Designate Private Lands MRL. 

Review ofWhatcom County's implementing regulations and Plan, 

also reveal that the County did, in fact, have a duty to adopt CNW's

qualified amendment application. Consistent with the directive under

RCW 36.70A.130(2)(a), Whatcom County adopted a process for

reviewing and evaluating plan amendments. The process and standards

are set forth at Title 2.160 ofthe Whatcom County Code, are located in the

Administrative Record at AR 158-165 and attached as Appendix B. 

WCC 2.160.020 states the purpose ofthe Title: 

The purpose of this chapter is to define the types of

plan amendments and establish timelines and

procedures to be followed when proposals are made

for amending or revising the Whatcom County

Comprehensive Plan. ( Emphasis added.) 

The process allows for private amendment applications. WCC 2.160.040. 

Private applications are deemed initiated and eligible ofconsideration in a

comprehensive planning cycle if the Council approves initiation and
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places the application on its docket. WCC 2.160.050(D). In this case, the

Council voted to " initiate" CNW's application and agreed to docket the

application for consideration in the amendment cycle. ( AR 295.) 

The County Code provides that Plan amendment applications are

to be reviewed against general criteria set forth at WCC 2.160.080. This

provision provides that, in order to approve an initiated amendment

application, the planning commissions and the county council shall find

that each of the listed criterion are satisfied. Relevant to this appeal, the

criteria include a requirement that " the amendment conforms to the

requirements ofthe Growth Management Act, is internally consistent with

the county-wide planning policies and is consistent with any interlocal

planning agreements." WCC 2. 160.080(A)(1 ). Ofcourse as noted earlier, 

the GMA requires at RCW 36.70A.120 that activities be performed in

conformity with the comprehensive plan. Thus, this amendment criterion

that requires compliance with the GMA also requires compliance with the

County's Comprehensive Plan. 

Whatcom County's code mandates that decisions regarding

amendment applications be made in consideration ofthe stated criteria and

standards. WCC 2.160.070 directs the planning staff to review and

evaluate amendment applications and make a report to the Planning

Commission. WCC 2.160.070(B) directs that staff's "[ r]eports shall

40-[ 100081925] 



evaluate the merits of each initiated amendment based on the approval

criteria of WCC 2.160.080." Consistent with this requirement, the

Whatcom County Planning Staffapplied to the CNW application all ofthe

criteria set forth in WCC 2.160.080 and all of the specific MRL

designation criteria set forth in the Comprehensive Plan (Appendix C, AR

155-56). ( See Staff Report at AR 224-252.) Again, after meticulously

evaluating each of the relevant criteria, the County's staff concluded that

all criteria were satisfied, the application was consistent with the Plan's

goals and policies, and recommended approval of CNW's application. 

AR 224-252.) 

The same requirement IS imposed on the County's Planning

Commission. WCC 2.160.090 requires the Planning Commission to hold

public hearings on the applications and thereafter " shall evaluate the

merits ofeach amendment in relationship to the approval criteria ofWCC

2.160.080 and shall make a recommendation to the county council as to

whether the amendments should be approved, approved with

modifications or denied." Again, after evaluating the application against

applicable criteria, the Planning Commission recommended approval of

the Staffs proposed findings and the MRL designation. ( AR 278.) 

Just as it does for the County's planning staff and commission, the

County code also mandates the Council to apply the amendment criteria. 
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WCC 2.160.100(C) provides: " The council shall decide to approve, 

approve with modifications or deny comprehensive plan amendments

based upon the approval criteria in WCC 2.160.080." The Code allows

the Council to deny a comprehensive plan amendment, but the Council is

required to make such a decision to deny in the context of the applicable

criteria. It is nonsensical to conclude that this provision allows a Council

to deny an application that meets all of the criteria. Even if the Court

accepted the Board's conclusion that a duty may only be imposed through

an unequivocal stated directive to adopt qualified amendments, the express

mandates ofTitle WCC 2.160 create such a duty. 

However, as noted earlier, CNW disagrees with the Board's

requirement for such a literal and myopic directive. The code and Plan

provisions should be read as a whole to determine the mandates imposed. 

Moreover, jurisdictions are not permitted to wholly ignore and act in direct

contravention ofstated goals and policies. The GMA requires counties to

conduct their activities in conformity with their comprehensive plans. 

RCW 36.70A.120. This requires that a county act consistent with goals

and policies stated in its comprehensive plan. 

In this case, there is no disagreement that the County has adopted a

policy to seek to designate a 50-year supply of commercially significant

construction aggregate. ( AR 855.) There is also no disagreement that the
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County's supply falls far short of this stated policy. ( AR 461.) Finally, 

the County did not dispute that CNW's MRL application satisfied all of

the specific MRL designation criteria set forth in the comprehensive plan. 

It is inconceivable that a decision to reject an MRL application that meets

all criteria and would further a Plan goal that is far from attainment is an

activity that is " in conformity with [ the County's] comprehensive plan." 

RCW 36.70A.120. This is especially true here, since site-specific

environmental concerns will be addressed and must be mitigated in the

mandatory subsequent permitting process that must be fulfilled before any

actual mining can commence. Thus public concerns that fall outside the

designation criteria will not go unanswered in the permit process. 

The Council does have duty to adopt qualified MRL designation

applications and the Council breached that duty when it rejected CNW's

application. 

E. The " Public Interest" Criterion In WCC 2.160.080 Does Not

Legitimize The Council's Decision To Reject An MRL

Application That Satisfied All MRL Designation Criteria

Though the council members opposing the amendment did not cite

any criteria, much less the " public interest" criterion in WCC 2.160.080

see AR 288-91), before the Board, the County attempted to use that

criterion as an after-the-fact justification for denying CNW's qualified

application. Since the Board assumed that all criteria were satisfied, and
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ruled only that it "lacks authority to grant relief to the Petitioners,,8 this

issue is not before the Court. Even if considered, denial was not in the

public interest. 

The " public interest" criterion must be considered in context with

the applicable Plan provisions and integrated policies. Though omitted in

the County's brief, the Code provides at WCC 2.160.080(A)(3) specific

guidance in determining the public interest: 

In determining whether the public interest will be

served, factors including but not limited to the following

shall be considered: 

a. The anticipated effect upon the rate or distribution

of population growth, employment growth, 

development, and conversion of land as

envisioned by the comprehensive plan. 

b. The anticipated effect on the ability of the county

and/or other service providers, such as cities, 

schools, water and/or sewer purveyors, fire

districts, and others as applicable, to provide

adequate services and public facilities including

transportation facilities. 

c. Anticipated impact upon designated agricultural, 

forest and mineral resource lands. ( Emphasis

added.) 

The " public interest" is intended to be defined broadly with a global

perspective ofcounty-wide goals and interests, rather than narrowly based

on localized neighborhood-specific concerns. The Code specifically

requires consideration of impacts on mineral resource lands. It does not

8 Decision (Appendix A) at p. 14.) 
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call for consideration ofany ofthe issues now highlighted by the County. 

In its post-decision justification, the County inappropriately

defines the " public interest" to equate to the positions of the opposing

community. ( See AR 1006-1010.) In the context of permitting decisions, 

Washington courts have consistently held that land use decisions may not

be based upon community displeasure and generalized fears. Washington

State Department of Corrections v. Kennewick, 86 Wn. App. 521, 533, 

937 P.2d 1119 ( 1997). The same should be true for planning decisions, 

which RCW 36.70A.l20 requires be consistent with the adopted Plan and

GMA policies. Community displeasure, under the guise of the " public

interest," should not be permitted as a tool to circumvent stated Plan

policies. 

The specific concerns articulated by the opposing community were

primarily that that the mineral resource industry will not be compatible

with other surrounding land uses, and a general sense that compatibility

and environmental issues ( including impacts on water quality) will not, 

despite the Plan and Code mandates, be addressed in the mandatory

permitting process that is a prerequisite to mining. These " concerns," 

which are speculative and unsubstantiated, are nonetheless fully addressed

by the balanced, phased review process established in the Plan and are not

proper grounds to deny the MRL designation that satisfies the criteria. 
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Recall that the Plan's phased review process for mineral resource

lands imposes a higher level, more general review at the MRL designation

phase and a more detailed and rigorous site-specific review at the

permitting phases that must occur before actual mining. As discussed

more fully below, this phased review serves to effectively balance

maintenance and enhancement of the mineral resource industry with

competing land uses. Had the Council considered the public concerns in

the context of this integrated and comprehensive Plan approach, it would

have necessarily concluded that those concerns will be adequately

addressed in due course through its own established phased process. 

The County argued to the Board that the Plan only authorizes

deferred site-specific review; it does not preclude such review during the

MRL designation process. Making MRL designation applications subject

to site-specific review, however, is undeniably inconsistent with the

adopted and published Plan process. If the Council no longer concurs

with this phased approach, it must formally amend the Plan to change the

process. Until that time, the phased-review process in the Plan remains in

full force and effect and is not subject to collateral attack. RCW

36.70A.l20 mandates that the Council's MRL planning activities

including amendment review) be in conformity with the adopted phased-

revIew process. 
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Moreover, in prior cases, the Board concluded that site-specific

environmental concerns are not appropriately raised in the designation

process. Rather, under the County's adopted process, the detailed review

is deferred to the pennitting phase. 

Likely impacts on water and critical areas of any

specific mining operation are dealt with and used as

constraints and conditions at the time ofevaluating a

request for an administrative pennit for mining in

Whatcom County; not in the comprehensive plan

amendments about natural resources, in a Critical

Areas Ordinance, nor in designations of MRLs such

as Ordinances 2005-003 and 2005-024. The full tool

kit of protections in Whatcom County's

Comprehensive Plan, Policies, and development

regulations and in Chapter 20.73 of the Whatcom

County Code ( WCC) are used to evaluate for

approval or denial and condition any mining pennit

under consideration by the County. 

Franz v. Whatcom County Council, WWGMHB Case No. 05-2-0011

FDO, September 19, 2005) at ( CP 305). See also Wells v. Whatcom

County, WWGMHB Case No. 97-2-0030c (FDO January 16,1998) at (CP

337-39.) 

The opposing community's general, unsubstantiated distrust of the

pennitting process likewise cannot be elevated to a "public interest" under

WCC 2.16.080 to justify denial of a qualified MRL application. As the

Board noted also noted in Franz: " There is no reason to conclude

Whatcom County will not utilize all tools in the comprehensive plan, 
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development regulations, zoning code, and its Critical Areas Ordinance to

pennit and monitor any mining operation connected with this

designation." Id at CP 314.) 

The County ( after-the-fact) improperly interpreted the " public

interest" criterion ofWCC 2.16.080 to provide the Council with unfettered

discretion to reject any proposed plan amendment. Its interpretation

contradicts the full text of the Code provisions. Moreover, it ignores that

the phased-review process will adequately address and balance the

opposing community concerns articulated in this case. 

In light of the inherent, built-in protections, the generalized

concerns and community displeasure announced in opposition to CNW

qualified application cannot properly be elevated to a "public interest" that

justifies denial of CNW's MRL designation. To the contrary, it would

undermine the adopted GMA-compliant phased review process and, 

correspondingly, undermine the Plan goal to seek designation ofa 50-year

supply of commercially viable mineral resource lands. The Council did

not cite the public interest criteria in WCC 2.160.080 to justify its decision

nor did the Board rule on that basis. Even if asserted, denial of CNW's

application on such basis is not an act in conformity with the Plan and

violates RCW 36.70A.l20. 
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VI. CONCLUSION

CNW does not disagree that the GMA affords local jurisdictions

substantial discretion in applying their own plan goals and policies and

stated standards. Local jurisdictions cannot, however, wholly ignore and

disregard stated plan goals, policies and criteria. Whatcom County's total

disregard ofPlan criteria, goals and policies and rejection ofCNW' s MRL

application violated RCW 36.70A.120, as well as the County's own code. 

This Court should reverse the Board's Decision and remand the matter

with direction to the County to take action consistent with its Plan and

stated criteria. 

Dated this t h day ofFebruary, 2014. 

Respectfully submitted, 

GORDON THOMAS HONEYWELL LLP
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STATE OF WASHINGTON
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14 FRIENDS OF NOOKSACK SAMISH

15 WATERSHED, 

16 Intervenor. 

Case No. 12~2- 0007

FINAL DECISION AND ORDER
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21

J. PROCEDURAL BACKGROUND

Petition for Review

22 On April '12, 2012, Goncre~e Nor'West, a division ofMiles ?and & Gravel Company and

23 ' 4M2K, LtC (Petitioners or CNW) filed a Petition for Review (PFR). The PFR challenges

24 Whatcom County's denial of a requested Ordinance amending the Comprehensive Plan and

25 zoning map to create a Mineral Resource Lands (MRL) designation and zoni~g overlay on

26
27 approximately 28~l'acres ofpetitioners' property. The PFR alleges the denial resulted, in

28 violations ofRCW 36.70A.120 and contravenes RCW 36.10A.020(8), Whatcom County

29 Code (yVCC) 2.160 and the County's Comprehensive Plan MRL goals and policies. 

30
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threshold for challengers as the burden is on petitioners to dem~mstrate that any action

taken by the County is not in compliance with the GMA. 7

The Board is charged with adjudicating GMAcOll'1pliance and, when n~cessary, invalidating

noncompliant.plans and development regulations.s The Growth Management Hearings

Board is tasked by the legislature with determifling compliance with the GMA. The Supreme

Cou rt explained in Lewis County v. yYestem Washington Growth Management Hearings

Board:9

The Board is empowered to determine whether [colinty] decisions comply . 

with GMA requiremerits, to remand noncompliant ordinances to [the county], 

and even to invalidate part orall ofa comprehensive' plan or development

regulation until It is brought Into compliance. . . 

The scope ofthe Board's review is limited to determining whether the Countyhas achieved ' 

complian~e with the GMA only with respect to those' issues presented in a timely petition for

review.1o The GMA directs the. Board, after full consideration of the petition, to determine

whether there is compliance with the requirer:nents of the GMA.l1 The Board shall 'find

compliance unless it det~rm! nes the. County's action is clearly en:oneous in view of the

entire record i;>efore the Board and in lightof the goals and requirements of the GMA.12 In. 

order to find the County's action clearly erroneous, the Boar~ must be "left with the firm and

definite conviction that a mistake has been committed:13

In reviewing the planning decisi0!1s ot' cities and counties, the' Board is instru'cted to

recognize "the broad range ofdiscretion that may be exercised by cOlrnti~s and cities" and

7 RCW 36.70A,320(2) provides: [Exceptwhen'city or county Is s\!bjecHo aD,eterminalion of Inv~lidityJ "the

burden is on the petitioner to demonstrate thatany action taken by a state agency, county, or city under this

chapter is not in compliance with the requirements ofthis chapter: 
a RCW·36.70A,280, RCW 36.70A,302. . 

9157 Wn.2d 488 at 498, n.7, 139 P.3d 1096 (2006). 
10 RCW 36.70A,290(1). , . 

11 RCW 36.70A.320(3}. 

12 RCW 36.70A,320(3). ' 

13 Lewis Countyv. WWGMHB (Lewis Countyj, 157 Wn.2d 488, 497-98, (2006) (citing Dept. ofEcology v.· 

PUD Dis(rict No.1 ofJefferson County. 121 Wn.2d 179, 201. (1993); See also, Swinomish Tribe, at at. v. 

WWGMHB. 161 Wn.2d 415, 423-24. (2007). 
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Chapter 2.160 COMPREHENSIVE PLAN AMENDMENTS Page 6 on

90mmlssion shall then cause written findings of fact, reasons for action, conclusions

and recommendatlons to be prepared for each amendment. The written findings of

fact, reasons for action and conclusions shall be forwarded to the county council In the

form ofa proposed ordinance(s) for its consideration. (Ord. 2008-060 Exh. A). 

2.160.100 Review and evaluation ofcomprehensive plan amendments - County

council. 

A. Comprehensive plan amendments, except for amendments adopted by emergency

ordinance pursuant to Section 2.40 of the Whatcom County Charter, shall be adopted

by ordinance after a recommendation by the planning commission hlls been submitted

to the council for consideration. All initiated amendments to the comprehensive plan

with the exception ofamendments set forth in wce 2.160 .010 shall be considered by

the council no more frequently than once a year and concurrently so the cumulative . 

effect of the various proposals can be ascertained. The council may schedule such

additional public hearings as the council deems necessary to serve the public interest. 

B. If, after deliberating, the council believes the public interest may be belter served by

departing from the recommendation of the planning commission on an Initiated

amendment, the council shall conduct a public hearing on that amendment. 

C. The council shall decide to approve, approve with modifications ordeny

Comprehensive plan amendments based upon the approval criteria In .wCC 2.1·60.080. 

Those amendments may be recommended (or final concurrent review throughout the

year. Final concurrent review by the county council should occur on or about February

1st. 

D. The council shall send recommended comprehensive plan amendments on to final

concurrent review by December 31st. Amendments that have not been either

recommended or denied by the council by December 31st will be re-dqcketed for the

next amendment cycle with the same number with which they were· initlaUy docketed. 

Ord. 2008-060 Exh. A). 

2.160.110 Fees. 

A. Application fees shall not be required for any applicatlon submitted by the county

council, county councl!members, county executive, planning commission, and county

planning and development services. 

B. All other applicants shall pay application fees as specified 111 the Unified Fee

SchediJle. 

C. Once an amendment is initiated by resolution ofthe county council, the applicant

shall pay the Initiation fee within 15 days. The county council may take official action to

waive the Inltiat/on fee at the time it approves the initiating resolution ifit finds the

proposed amendment will clearly benefit the community as a whole and will not be tor

private financial gain. (Ord. 2008-060 Exh. A). 

http://www.codepublishing.comlwaiwhatcomcountylhtmllWhatco02lWhatco02160.hbnl 6/1312012
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Chapter 2.160 COMP~HBNSIVE PLAN AMENDMENTS· 

Tne Whatcom County Code Is current through Ordinance

2012-022, passed May 22, 2012, and Rllsolution 2012-

015, passed May 8, 2012. 

Dlsdalmer: The Oerk of the Councirs Office retains the official

version or the Whatcom County Code. Users should contact the

Clerk of the COuncil's Office for ordinances passed subsequent

to the ordinance dted above. 

Page 7 of7

County Website: 

http://www.whatcomcounty.us/ 

http://www.whatcomcounty.us/) 

County Telephone: (360) 676-6690

Code Publishing Company

http://www.codepubllshlng.com/) 
eUbrary

http://www.codepubllshlng.com/ellbrary.html
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June 2008 Chapter Eight -', source Lands •• Action Plans

parent material for prime agricultural sol/s. 80th large, deep, open pit mInes and smaller projects

removing ridges and hIgh ground have been operating In these overlap areas In the agricultural

district. The smal/er projects usually occur on dairy farms where com or grass Is cultivated. 

Potential drawbacks from commercIal mining in agricultural areas may inc/ude reclamation

problems, the toss of scenic terraIn, an increased risk of groundwater contamination from Mure

agricultural practices, soli rehabilitation difficulties, negative cost-benefit balance and dralna~e may

also be adversely affected. 

Some farmers want the freedom ofchoice to use their lan,d tor farmIng or surface mining, especially

in cases where mInIng Income could · save the farm,- Others want to preserve farmland, Some

que~tions to consIder are the extent to which surface mining should occur on farmland and the

extent to which it should be reclaimed back to farmland, if it does occur, 

The agriculture zone Is sparsely populated and there are fewer conflicts between homeowners and

minIng industries than In urban or rural zones. Nevertheless, mining activities can sIgnificantly

impact nearby landowners, 

GOAL 8M: 

Pollcy8M-1: 

Policy8M-2: 

Pollcy8M-3: 

ForestryAreas

Recognize the Importance of conserving prQducflve minerai lands and

conserving productive agricultural lands within or near the agricultural

zones of Whatcom County without Jeopardizing the critical land base

that Is necessaryfor a viable agrJculturallndustry. 

Allow mining In the agriculture zone that would enhance farmIng by leveUng , 

knolls and ridges when 'appropriate. in these areas, reclamaHon of minerai

extraction sites should occur In a timely fashion. The site should also be' 

restored (or uses allowed In an agricultural zone and blend with the adjacent , 

landscape and contours. 

Avoid the use of designated agricultural land for minerai or soli mining

purposes unless the soils can be restored to their Original produclive

capabilities as soon as possible after mining occurs. 

Allow accessory uses such as washing andlor screening ofmaterial to locate

nearoron the site ofthe minerai extraction source when appropriate. Within

MRL designations, authorize application for mineraI processing faclRtJes such

as rock crushers and concrete plants through the conditional use process. 

Surface mining of gravel and rock resources Is an Integral part of a 'forest landowner'S forest

management. Adequate supplies of gravel and rock not only add to the economics of forest

management, but also reduce environmental Impacts of forest roads. Rock crushing helps

conserve a valuable commodity by reducing the amount of material necessary for road

construction. The use of crushed rock on roads reduces the amount of sediment developed and

better protects water quality. 

Zoning densities In the Forestry DIstricts protect the access to minerai resources In the future. 

These regions contain most of the county's hard rock reserves, such as olivine and fimestone. In

some areas, the solis overlaying mineraI deposHs may have a lower productivity for growing timber

compared to the high mineral resource value. ' 

Whatcom County Comprehensive Plan
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June200B Chapter Eight ~. Jsource Lands ** Action Plans

As lowland sand and gravel resources become exhausted or unavailable, the commercial potential

of mining in forest zones increases enough to warrant the .expense of hauling. While this would

Increase the potential for impacts, such as ,",eavier truck traffic, land use conflicts may be minimal

based on the lack of or low residential densities in these zones. 

GOAL 8N: 

Pollcy8N-1: 

PollcyBN-2: 

Pollcy8N-3: 

Policy BN-4.: 

Riverine Areas

Maintain the conservation of productive minerai lands and of

productive forestry lands within or near the forestry zones ofWhatcom

County. 

Recognize. the importance of forest lands In the county and the Importance

and appropriateness of surface mining as part ofconducting forest practlces
within the forest zones. .. . 

Allow rock crushing, washing and sorting in the forest. zones when

appropriate as long as conflicts with other land uses can be mitigated. 

Allow commercial surface mining operations In the forest zones when

appropriate as long as conflicts with other land use zones can be mitigated. 

Carefully consider the siting of asphalt and concrete batch plants due to

possible adverse Impacts. 

Proponents of river barscalping support it for both economic and flood control purposes. River bar

aggregate ·supplles high quality rock material ( although It produces poor quality sand due to

excessive organic material). In addition, If done properly, bar scalping can stabilize a section afthe

river channel and decrease flood damage Immedlatelr downstream. 

Although the public believes river bar scalping will significantly reduce flooding 'alertg the entire

river, In fact Its benefits are local and It .may have negative effects In areas surrounding the mining

site. For example. If done Improperly gravel removal can de-stabilize the river channel locally and

Increase, rather than decrease, flood damage downstream. AfterIntensive barscalping. floodwater

that Is nonnally stored on the floodplain of the mined reach can be concentrated and dumped on

the reach .Immediately downstream. If gravel mining exceeds the ·rate of replenishment from

upstream, the river bed may lower both upstream and downstream: this bed degradation can

undermIne bridge' supports and other structures, cause adjacent banks to erode ( or stabiliZe, 

depending on how much and where gravel Is ref1\oved), lower groundwater tables adjacent to the

river, and damage riparian vegetation. 

Improper mining methods In fish spawning reaches can de-stabilize spawning gravel orelQglt with

sll~ remove cover vegetation or trap smolts during out-mlgraUon. ' Over harvesting of gravel can

erode the river bed and expose the underiylng substrate, reducing or eliminating pool and riffle

habitat for fISh and other aquatic animals. Finally, petroleum spills from mining · equipment can

degrade local surface waterqualityIfnot responde~ to property. 

WhTle river gravel is a renewable resource that could extend the life of other Whatoom County

gravel resources, river bars are not'a reliable source from year to year. The amount ofgravel that

can be mined varies with seasonal and yearly rates ofgravel deposition; hIgh and low water levels

and timing; and fish migration, spawning and out-migratlon tIming. Various costs raIse the price of

riverbar gravel. For example, there are several streams' (e.g. Boulder Creek, Porter Creek. Glacier

Creek, etc.) which may offer significant quantities of sand and gravel. but which are not currently

Whatcom County Comprehensive Plan
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The review of existing designations should, in most cases, be limited to the question

of consistency with the comprehensive plan, rather than revisiting the entire prior

deslgnatlon and regulation process. However. to the extent that neY{ information Is

available or errors have been discovered, the review process should take this

information into account. . 

Review for consistency in this context should include whether the planned use of

lands adjacent to agriculture, forest or minerai resource lands will Interfere with the

continued use in an accustomed manner and in accordance with the best

management practices of the designated lands for the production of food, 

agricultural products, timber. or for the extraction ofminerals. 

If these guidelines are followed. then the comprehensive plan should address minerai designations

by asking the following questions: Is there new information Ihat might lead to different designations

at this point and have errors been made? 

Interim deSignations, as discussed above, were based upon minimal criteria. A more complete set

of deslgnatlon criteria Is necessary In order to better define which areas in the county are

appropriate for mineral designations. These designations should also Includ~ quarry rock and

valuable metallic mineraI sites because Interim designations did not include these resources. 

The Interim designations Were also based more upon a twenty year planning horizon than a fifty

year planning horizon. The Minimum GUidelines to Classify Agriculture, Forest, and MineraI Lands

Chapter 365-190 WAC) state that "tHe Department of Natuml Resources has a detailed minerals

classiflcatfon system counties and cltI~s may choose to useM ( section 070(b). This classification

system recommends a fifty year planning hOrizon. The Surface Mining Advisory Committee also

has recommended 'plannlng for a fifty year supply. , Implelm!nting this goal would require the

adoption ofcriteria allowing foradditional minerai resource areas. 

Additional MRLs were, in fact, designated when the Comprehensive Plan was adopted In 1997 In

an attempt to plan for 8 fifty-year supply of minerai resources. However, In 2004. 'the Surface

MinIng Advisory Committee CQncluded that the exlstfng MRLs do not contain a fifty-year supply of' 

mInerai resources. The Surface Mining Advisory Committee estimated that, as of2005, there will be

a supply ofapproximately 60.7 million cubic yards of sand and gmvel aRd 8.7 million cubicyards of

bedrock In existing MRLs that Will be available for future use. 

The fifty year demand for minerals In Wtiatcom County Is difficult to project and requIres many
assumptions. Based uponWhatcom County's percapita rate ofconsumption of12.2 cubic Yards of

sand & gmvel and 1.3 cubic yards of bedrock that is being utilized for official planning purposes. 

approximately 174.4 mllifon cubic yards would be required over the fifty year planning period from

2005-2054. The Washington State Department of Natural Resource!?, however, has recommended

a per capita rete that would result" In a fifty year demand ofapproximately 129 millIon C\.Ablc yards In

Whatcom County. This esllmateassumes that conservation, recycling. Increased cost, highdensity

development (which requires less to<:/< per person), and. poliUcal decisions will result In reduced

demand despite continued population growth. Conversely. some factors may increase demand for

aggregate such as the construction of mass transportation systems, the possible substltutfon of

masonry materials for wood products, and Increased exports to canada or other United States

countIes. 

Meeting the demand for construction aggregate in Whatcom County requires expansIon of the

minerai resource land designations and the consideratIon of the Importation of aggregates. The

policies and. criteria below. are meant to guide meeting the demandforconstruction aggregate. 

Whatcom County Comprehensive Plan
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June 2008

GOAL8P: 

Pollcy8P-1: 

Pollcy8P-2: 

Policy8P-3: 

Policy8P-4: 

Policy8P-5: 

Policy 8P-6: 

Ch.apter (;.Igh/- J-.~.; Iource Lands ... Action Plans

Designate Mineral Resource Lands (~ RLs) containing commercially

significant deposits throughout the county in proximity to markets In

order to avoid construction aggregate shortages, higher transport

costs, future land use conflicts and environmental degradation. 

Balance MRL designations with other competing .Iand uses and

resources. 

Seek to designate a 50 year supply of commercially signlHcant construction

aggregate supply to the. extent compatible with protection ofwater resources, 

agricultural lands, and forest lands. 

Ensure that at least 50% of the total areas designated for construction

aggregate Is within ten miles from cities and urban growth areas where

feasible. 

Ensure that designations of urban growth boundaries are consistent with

mineraI designations by considering existing and planned uses for the

designated areas and adjacent properties. Intergovernmental agreements

should demonstrate how future land uses of mined areas will protect

underlying aquifers, given the Increased· groundwater vulnerability to

contamination •. 

Allow mining within designated MRLs through an administrative approval use

permit process requiring: . 

1) 

2) 

3) 

4) 

on-site environmental review, with county as lead agency, and

application ofappropriate site specific conditions. and

notlflcatlon to nelgtiborlng property owners within 1,000 feet to Insure

opportunity forwritten Input and/or appeal, and

access to de novo review by the Hearing Examiner If administrative

approval ordenial Is appealed. 

Consider potential resource areas Identified In the Report Engineering

Geology Evaluation Aggregate Resource Inventory Study Whatcom County. 

Washington ( GeoEnglneers, Inc., Sept. 30, 2003) during county review of

land development projects in order to avoid development incompatible with

minerai resource extraction. 

Work with the Port of Belllngham, the City of Bellingham. or waterfront

property oWners to facilitate the Importation of mineral resources necessary

to provide County 'cltlzens with adequate mineraI resources at reasonable

priees. 

Fish and Wildlife

Utilization of minerai resource lands can impact habitat, Including riparian areas, stream flows. 

channel habitat structure and waterquality. 

Goa18Q: Ensure that mining avoids adverse Impacts to the habitat of threatened and

endangered fish and wildlife specles~ 

Policy 8Q-1: Ensure that adequate riparian buffers are maintained along rivers and streams. 
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Juna2008 Chapter Eight· A. . ouree Lands .. Action Plans

Policy 80·2: Ensure proper treatment of wastewater prior to discharge. 

POlicy 80-3: Provide and maintain best management practices for erosion control to prevent

sedimentation. . 

Polley 8Q-4: Provide proper storage and containment of hazardous materials, and provide for

appropriate on-site spill response and clean-up malerials and personnel. 

Policy 80·5: Avoid surface mining In the floodplain. 

POlicy 80-6: Allow river bar scalping, except where it would adversely affect spawning or critical

habitat areas. 

Polley 80·7: Work with state and feoeral agencies to develop policies and regulations regarding

in-stream gravel extraction to ensure that spaw~Jng or critical habitat Is no(.adversely

Impacted and that flooding orerosion in surrounding areas Is not increased. 
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