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ADDITIONAL GROUNDS FOR REVIEW

DRIK CARRASCO-SEENDSNI EXCEPTIONAL SENTDHNCE MU
REVEERSED BECAUSE IT IS HOT LIEGALLY JUSTIFIED.

T BE

(93]

THE TRIAL COURT IDRRED WHEK IT DIDICLINHED 70U
FIND THAT THE SECOND DEGREE MURDER, TWO COUNTS OF FIRST
DEGREEL ASSAULT, AND OHE COUNT OF SECOND DEGREE UNLAVWFUL
POSSLSCION OF A FIREARN WAS NOT YTuD SAME CRIMINAL
CONRDUCT

MAJORITY OF EVIDDNCE CORCERHNED "GAKSY AFFP
TG INHAHNCE THE DEFEKRDANT'S SENTENCE.

(44 ]

LIATION USZED

COUNSEL WAS INEFFECTIVL FOR HNOT ARGUINC AR
EXCEPTIONAL SENTERNCE DOWNWARD BASED On ERIK
CARRASCO-SEIERIRE® POSITION THAT MULTIPLL OFFINSD POLICY
WARRANTS A DOWNWARD SENRTENCE WHERED A SINGLE VIOLENT
ACTION IMPACTS SIVERAL VICTIMS.

Mile ERIF CARRASCO-EEEm®ER IS ENTITLED TC A WUEW SENTENCE
HEARING WHCRE, BASED OR CONVICTIOUS WBICH CANNOT BIL
SUPPORTED BY EBEVIDENCLD BEYOND A REA3IONABLL DOUBRT THE
TRIAL COURT MISCALCULATED HIS OFFENDER SCORE.
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ERIK CARRASCO-BEBMER'S EXCEPTIONAL SENTENCE MUST BE
REVERSED BECAUSE IT IS NOT LEGALLY JUSTIFIED.

An exceptional sentence may be imposed if the trial
court finds "substantial an compelling" reasons to go outside
the standard range. RCW S.94A.535. BAn exceptional sentence
is reviewed to see 1if either (&) the reasons for the
exceptional sentence are not supported by the record or dco
not jﬁstify an exceptional sentence, or (b) the sentence
imposed is clearly excessive or clearly too lenient. RCW
9.94A.585(4). Thus, appellate courts review to see if the
exceptional sentence has a factual basis in the record, is a
legally Jjustified reason, and 1is not too .excessive or
lenient. State v. Law, 154 Wn.2¢ 85, ©3, 110 P.3& 717
(2005).

Here, the trial court imposed an exceptional sentence
ordering ERIK CARRASCO-BIIWNO® to serve consecutive terms of
294 months for second degree murder plus a 60-month firearm
enhancement and 20-month firearm enhancement and a 20-month
exceptional sentence for +he gang ayggravators on each of
counts 2-5; and a concurrent term of 22-months for countb6.
(11/16/12 RP 47-53. CP 345-53 ). The total

term of

confinement was 1,126-monthe. In its Findings c¢f Fact and

~ . i . .
Conclusions of Law Supporting the exceptional sentence, the

£ . s - - )
court found that the Jjurors returned a special verdict

finding on counts 1-5 for being armed with a firearm alonc

St tement of Additional Grounds For Review Page 1.



with both gang aggravators. (CP 322-338 ).

Ls argued above, the special vérdict was based on an
erroneous jury instruction and ERIK CARRASCO-UGANER's
conviction of second degree unlawful possession of a firearm
violated - double jeopardy. Consequently, ERIK
CARRASCO-BYEE: 's exceptional sentence must be reversed
because a significant aspect o0f the <court's reasons

supporting the sentence is not legally justified.

THE TRIAL COURT ERRED WH%N IT DECLINED TO FIND THAT
THE SECOND DEGREE MURDER, aiﬂ COUNTS OF FIRST DEGREE
ASSAULT, AND ONE COUNT OF SECOND DEGREE UNLAWFUL
POSSESSION OF A FIREARM WAS NOT "THE SAME CRIMINAL
CONDUCT"... '

The trial court erred by finding the offenses were not
the same criminal conduct. Crimes encompass the same
criminal conduct when they require the same criminal intent,
are committed at the same time and place, and involve the
same victim. RCW ©9.94A.589(1)(a). The sentencing court's
decision concerning whether multiple offenses constitute same
criminal conduct is reviewed for a clear abuse of discretion

or is misapplication of the law. State v. Elliott, 114 Wn.2d
6, 17, 785 P.2d 440 (199%90).
) ) . _ fve
In this case there is nc¢ question the murder, s counts
of assault, and one count of possession of a firearm occurred

at the same place and time-in the green Saturn occupied by

Alex Ixta, Romero Camachc, Baldomerc Camacho, Macedonio

Statement of Additional Grounds For Review Page Z.



L

Morales, and Storm Lopez. 1In additicon: the cffenses reguired
the same objective criminal intent. Criminal intent is the
same for two or more crimes when the defendant's intent,

viewad objectively, does not change from one crime to the

next. Such as when one crime furthers ths ¢ther. State v.

)
b)

Lessley, 112 Wn.2¢ 773, 777, 827 P.Z

3

T 096 (1%%2).

&

ERIK CARRASCO-SBKEIN supbmits that State wv. Rienks, 4¢
Wne.App. 537, 731 P.2d 1116 (1987) is instructive. In Rienks

irst degyree

th

Division One £found that burglary, robbery anc
assault encompassec¢ the same criminal conduct where the
defendant wvent to & victim's apartment to collect meney owed
te a thiré person. The defendant entered the apartment
assaulted one man and gtole money Ifrom a hriefcase. the

court determined tha the tnree cffenses were committed with

ot

"no substantial change in the nature of the conduct withing
the meaning of the SRA. Rienks, 46 Wn.App. at 382 (1983))).
The court peinted out that "thee was no independent motive
for the secondary crime"; rather, the objective was to
accomplish or complete the primary one. Rienks, 4¢C Wn.App at
554. 1Id.
MAJORITY OF EVIﬁENCE CONCERNED "GANG" APFILIATION USED 70
INBAWCE THL DEFENDANT'S SENTENCE.

Due Process through the Fourteenth Amendment was

violate¢. Brecht v. Abrahamson, 507 U.S5. cle. B -

Constitutional trial errcor occured, the court must determine

1l the error caused actual and substantial prejudice.

Statement of Additional Grounds For Review Page 3.
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Under the harmless error etandard regulres reversal if
the prosecution can prove there is not & possibility the
result could have  been different had not the error occured.

Chapman v. Califronia, 38%¢ U.S. 18, 24, 86 3.Ct. £52z4, 17

L.EG.2d 705 (1867).
To convict niw of first degree assault he intentionally
assaulted another and thereby recklessly inflicted

substantial bedily harm or assaulted anotner with & deadly

weapon. RCOW

Clearly ©RIK CARRASCO-QQERERD's objective was aself
defense. Fere he incorperates his counsel brief:[ PAGE 10
"Mr. Carrasco was acting in self-defense, ‘regarcless of his
motivation,' as noted by the court." ]. (See also, Counsel's
brief PAGE ¥ "Mr. carrascc was convicted of being & gany
membe, which 1&g all the State proved.").

The Assaulits and second degree murder was committed for
the same pgurpose as well as the unlawfull possession o©f &

firearm, to protect in seli defense. Self defense was the
defense position. 3Sze Rienks, 4% Wn.App. at 5bh4.

ERIE CARRASCO-EEEAMIY's objective throughoutr the incideat
was sell defense. To argue "gang® criminal intent even there
there was ne “"substantial change in the nature o¢f the

criminal objective."” Rienks, 4¢ Wn.App. at 543.

(o1

Objectively viewved the intent was the same Irom one
crime Lo the next, and the crimes further <ach Other toward

the same &nde. Lecause these crimes were &all assault and

tatement of Additional Grounds For Review Pa
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murdef and unlawful possession of a2 firearm were committed at
the same time and place and invelved the same vigctims and
intent, those ofienses encompass the same criminal conduct.
RCW 9.94a.589(1)(a). The triai court's decision to the
contrary was clearly wrong. The court's failure to £ind that
the four offensec encompassed the same criminal conduct was
an abuse of discretion. Accordingly the offenses must be
scored as a single offense. See, State v. Lessley, 110 ¥n.24
At 7E1.

The possibility of a conviction resting on an invalicd

theory contained in the Jjury instructions compels reversal,

even where the jury has a legzlly valid theory to cheoose

from, Yates v. United States, Uuod. 208 (10687):; Griffin

v. United states, 502 U.S. 46, 5% ( Ve

COURSEL WAS IMEFPECTIVE POR NOT ARGUI'NG AR
EXCEPTIONAL SENTENCE DOWNWARD BASED o3 ERIK
CARPASCO-KABYRED 'S POSITION THAT MULTIPLD OFFENSE

FOLICY WARRANTS A DOWNWARD SENTENCE WHERD A SINGLE

]

VIOLENT ACTION IMPACTS SEVERAL VICTIMS.

r

The State argued and the information alleyed that ERIE
CARRASCO~ SIRINEID :

"Futhermure, you committed any ©f£ the above listed

[
3

current offenses with itent to  directly or

indirectly cause any benefit, aggrandizement, veing
profit, or other advantage te or for criminal

street gany as gdefined RCK S.945.030, ite

- _ | .
Statement of Additional Grounds For Review Page 5.
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reputation, influence, or membership, and the court
may impose and exceptional sentence above tne
standarcd range for this crime

(RCW 9.94A.535(3)(aa.)).

Furthermore, you committed any of the above listed
current offenses to obtain or wmaintain vyour
membership or to advance you position in the
hierarchy of an organization, association, or
identifiable group, and the court may impose an
exceptional sentence above the standard sentence
range for this crime. (RCW 9.94.535(3)(s).) (CP

86-87)..

But for the defense lack of advocate for ERIK
CARRASCO-EBARCA, the record 1is sufficient to justify a
exceptional, concurrent sentences.

When a person is convicted of multiple serious viclent
offenses, such as second degree murder, two counts of first
degree assault, these offenses are generally reguired to have
consecutive sentences. RCW 9.94A.589{(1)(b): RCW
9.94A.030(45).

However a trial court does have discretion to impose
concurrent sentences, thereby creating an exceptional
sentence downwara, pursuant to RCW S.94A.535. In re
Mulholland, 151 Wn.2d 322, 33%-41, 165 P.36. 677 (2007).

RCW 9.94A.535 provides that an exceptiocnal sentence

-
s
.



outside the etandard range may be imposed where it is
justified by “substantial anc compelliny reasonSe...” RCW
9.94A.535. These reascns, or mitigating circumstances; need
only be established by a preponderance of the evidence. Id.
The court reviewe for :
"(1l) Whether substantial evidence supports the
sentencing judge's reasons [ under clearly erroneous
review standard]: (2) whether the reasons, as a
matter of law, justify a departure from the standard
range [with de novo review j; and (3) whether the
court abused it's discretion in sentencing the
defendant toc excessively or too leniently | based on
a review for abuse of discretion].
State v. Smith, 124 Wn.App. 417, 435, 102 P.3¢é 156, aff'd,
15% Wn.2d 778 (éOOé)(citing state v. Ferguson, 142 Wn.2d 631,
646, 15 P.3d 1271 (2001)).

RCW 9.94A.535 provides a non-exclusive list of bases for
imposing an exceptional sentence downward. "When the court
identifies ‘'more than one justification for an exceptional
sentence and each ground is an indepent/dent justification,
ve may affirm the sentence if one of the grounds is validg.'"
Smith, 124 Wn.App. at 435-36 (quoting State v. 2atkovich, 113
Wn.App. 706, 78, 52 P.3d& 36 (2002)).

The trial court's findings and conclusions must be
entered when an exceptional sentence is 1mposed, or tnis

Court remanaus for entry of such findings. RCW 8.94A.535; 1In

Statement of Additional Grounds For Review Paye 7.



re Personal Restraint of Breedlove, 138 Wn.2d 298, 311, 97¢
P.2d 417 (1999).

fiowever ERIK CARRASCO-ERREMR asserts that this court can
adeqyuately review the sentencing issue in this case based on
the trial court's oral ruling and the briefing om direct
appeal. State v. Teuber, 10% Wn.App. 640, 36 P.3d 1089
(2001)(oral ruling carn suppiement in-adeguate written
findings) State v. Faagata, 147 Wn.App. 236, 242, 193 P.34.
1132 (200®(trial court's oral opinion provided sufficient
basis for appellate review).

Defense took no exceptions to the court's instruction.
(11/6/12 RP 565). The State's case was built on gang culture
when the real facts of the matter are that ERIK
CARéASCO-EﬁﬁEﬂF got hit»on the head by a beer can, believed
he saw a gun, and acted in self-defense. The admission of
gang evidence is extremely prejudicial because it invites the
jury to make “forbidden inference" that ERIK
CARRASCO-HEREBZE's gang membership showed his propensity to
commit the chargyed offenses. regardless the multiple offense
policy in this case clearly justified the exceptional
sentence downward. And not the aggravated sentence the state
submitted to the jury. tnis resulted in consective sentences
and a aggravated enhancement.

Regardless, this court need only find one of the basis
relied upon by the trial curt is justified in order to affirm

the exceptional sentence.

Statement of Additional Grounds For Review Page &.



RCW 9.94A.535(3)(s) Testimony only £from police is
insufficient to support gany related fact £indiny. State v.
Moreno, 172 ¥Wn.App 47%, 2924 P.3d4 Bl2 (Feb 2013). 1In a case
from the same county as ERIK CARRASCO-RBERER was sentenced
in. (Yakima County). In light of the issues appeal counsecl
raised on direct appeal, the state submitting fauvlty
spiecial finding verdic would no* >Sustify the exceptional
sentence. and the multiple offense policy in this case
clearly justifies the exceptional sentence downwarc.

A econcurrent sentence may be imposed where "Telhe

operation of the multiple offense policy of RCW $.94A.589
resulte in a presumptive sentence that is clearly excessive
in light of the purpose of this chapter, as expressed in RIW
9.94A.010." RCW $.94h.535(1){g)- This policy has often
justified concurrent, exceptional sentences where a eingle
viclent action impacted multiple victims.

klso, in State v. Danis, 64 Wn.App. 814, 2821-22, 520
P.2d 1096, Review denied, 11% Wn.2d 10l5 (19922)(leser
sentence could be impesed where twe victims were in the same
vehicle ané were ‘'necessarily hurt by one impact...’,
reasoning that "one is less culpable in hitting one car,
even though two victimsbare in the car, than in hitting two
cars..."):; In re Mulholland, 161 Wn.2d at 330-31, 166 F.3d

877 {(2007).

Blere trial court ocorld, "bur for¥, defense cocunsel's

Statement of Additional Grounds For Review Page 9.



wneilectiveness, lwgogel & concurrent zentence bhecause the
effect of the aultiple offense policy in RCH 2.84A.58%(1)(b)

would result in a s=sentence that was clearly toc sxcessive.

N~ NN NN NN NSNS NN N

RN

.\\

NN NN
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“R. ERIK CARRASCO«PREMOM® IS ENTITLED TO A WNEW SENTENCE
EEARING WHERE, BASEL ON CONVICTIONS WHICH CAMNMOT RE

UFPOGRTED BY EVIDENCE BEYOND A REASONABLE DOUBT THE TRIAL

U

COURT MISCALCULATED HIS OFFENDER SCORE.

RCW 9.94R.535(3)(s) Testimony only £rom police is
insufficient to support gang related fact finding. State v.
Moreno, 1732 ¥Wn.App 479, 294 P.3d 812 (Feb 2013). 1In & casc
from the same county that ERIK CARRASCO-EZRNEN was sentenced
in. (Yakima County). 1In light of the issues appeal counsel
raised on direct appeal, the state submitting faulty
spiecial finding verdic would not juastify the exceptiqnal
sentence of gany agyrivators.
| BRCW Chapter 9.9A, Sentencing Reform Act [SRA], sets
forth the law for criminal sentencing in felony cases. The
SRL sets forth a structured grid based on seriousness levels
of offenses ac offender scores. it also permits trial
courts Lne exercise of limited discretion. the court nas
described the discretion as "principled discretion”". State
v. Parker, 132 Wn.26 182, 937 P.2d 575, 579 (19%7).

Thie appellate court reviews @& sentencing court's
cffender score calculation de novo. State v. michell, 81
Wn.App. 387, 914 P.2& 771 {(1996); State v. Roche, 75 Wn.App.

500, &73 P.2& 497 (1994); State v. McCraw, 127 Wn.2d 281,

"y

89L r.2G 638 {19%L). The general rule is that & sentencing

cour: acte without statutory authority when imposing a

1.

[
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sencente vased on a nmiscalculatec offender score. In re
vers. restraint of Johnson, 131 Wn.2d 55&, 933 P.2d 101¢
110073, A sentencing court acts without statutory authority
under the Sentencing Reform Act of 1081 when it imposes a
sentence based on & miscalculated offender score. State v.
Roche, 75 wWn.hApp 500, 513, 878 P.2d 487 (1994); State v.

Brown, 50 Wwn. App. 6G, 70, 802 P.2d 802 (1990), review
denied, 116 Wn.2d 1025, 6

12 p.26 103 (1981), overruled on
cther grounds by State v. Chaddertom, 119 Wn.2d 390, B£32
P.2¢ 4811 (199z;.

The sentencing court may impose a sentence outside the
standard esentence range if it finds substantial and
compelling reasons to justify and exéeption. RCH 9.94A.505.
Whea Imposing ar  exceptional sentence the court must

ngid

{:
¢

w

T the presumptive punishment as legislatively
determined for and ordinary commission of ﬁhe crime before
it may adjust it up or down to account for the compelling
particular case. RCW 9.84A.835.

Because the séntencing court incorrectly calculates the
standard range befores imposing an exceptional sentence,
resend is the remedy unless the record clearly indicates the
sentencing court would nave imposed the same sentence
alyway .~ See, €.¢. State v. Brown, 60 Wn. App. at 70,‘("This
court caanct say that the much lower standard ranye would

not heve anp impact on the amount o©f time given for the

Statement of Additional Grounds For Review Paga 12.
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cicestional seatence" ), ana ctnerefore remand for resentencny
is reguired. State v. Green, 49 Wn.Bpp. 101, 730 P.2d 1350

{286 ) {"Inasauch a8 we Lind cthe trial court erred in

(3!

cetermining the coffender's score a legislatively defined and
meing unable vo determine if the court imposed its excessive
sentence o1 approximately twice the standard range depending
upon its determination of the offender score, we remand for
resentencing,"), rev'a on cother grounds buv nom. State V.
Dunawav, 10% Wn.Zd 2067, 743 P.2d 1237, 749 P.2a 160 (1987).

This staenderd gyeneraily used by our appellate courte in

+

§

parallel contedts.

-

Appellate couris are hesitant to affirm an exceptional

sentence wiere che gtandard range has been  incorrectly

pecause oI tne great likelihood that the judge

[N

r‘!‘

cula

‘3

bt

ralied, at leas in part, on the incortrect staadard range in
his calculus. Affzrming such would uphold a sentence which
the sentencing judge might not have imposed given correct
information and would agefeat the purpose o0f che BSRA.
Parker, 2397 P.24a at 574,

In  %thig case, the trial court found the Sate's
calculation oi the standard range to be consecutive terms of
294 monthe for secont degree muraer plus a 60-month firearm
enhancement and 2t months for the ganyg aggravators; 123
months plilus & 60-wonth Ifirearm enhancement and a 2U month
cxceptionel sentencs LOr the ganyg aggravaters on each of

—

counts 2-%; and a concurrent term of 22 montns for count S.

Statement of Additional Grounds For Review Page 13.



(11/16/12 RP 47-83. CP 345-53) The total term of
confinemenc was 1,12¢ months.

Because as argued above even assuming the sufficiency of
evidence for the convictions, RCW 9.94A.535(3)(s) Testimony
only £from police is insufficient to support gang related
fact £inding, numerous convictions merge and count as same
criminal conduct and/or multipal offense police warranting &
downwara exceptional sentence,, ERIK CARRASCO-EERIRIY':=
offender score must be recalculated based on this court's
ruling. This court should remand the matte to the superior
court for resentencing.

in the alternate wvhen the State £fzils tc prove the
dafendant's guilt beyond a reasonable doupt, the defendant
iz entitled to dismissal of the charge. This is 80 begause
the reversal for insufficient evidence 1is deemed an
acguittal terminating jeopardy-. State v. Wright, 131
Wn.App. 474, 476, 127 P.3d 742 (2006), Aff'd&, 165 ®Wn.28 783,
203 P.3¢ 1027 (2009).

CONCLUSSION
For the above reasons resentencing and or new trial is

warranted.
“ERIK CAéAsco-BLANCA ¢ 3622049 E

OCTOBER M, 2013.
- B-_{14
WASHINGTON STATE PENITENTAIRY
1313 N. 13th Avenue
Walla Walla, Wa 99362
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4 )

v

-

I swear under theﬁ penalty of perjury that I s

oIy

[N

CARRASCO-IRMZBUR placed in the Washington State Penitentiary
U.5. mail at 1313 N. 13th Ave. Walla Walla the £ollowing

aocument:
Statement of Additional Grounds Por Review Pro-se
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I SWEAR THE ABOVYE TO BE TRUE AND CORRECT py the lews
Perjury of the State of Washington.

SIGHED AND DATED:

October 1], 2013
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