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ADDITIONAL GROUNDS FOR REVIEW 

ERIK CARR.l',SCO-i"dbAU'i?te» EXCSPTIONAL SE:N'l'ENCI: NUS'I' BE 
REVERSED BECAUSE IT IS NO! LEGALLY JUSTIFIED. 

THE TRIAL (.'!OUR'I TI:RR!W ftHIEi·: I'l' DECLINED '1'0 
FI&D THAT THE SECOND DEGREE MURDER, TWO COUNTS OF FIRST 
DEGREE ASSAULT, AND ONC COUNT OP SECOND DEGREE UNLAWFUL 
?OSSCSSIO£~ OF A FIREAfU·1 ~JAS NO'T.' "Tuc· SANE CRINI!ll,L 
CONDtJC'I 

MAJORITY OF EV!DCNCE CONCERNED "GANG" J:t!'f'!::.I!\'J.'IOV USED 
TO !NHANCE THE DEFENDANT'S SENTBNCC. 

COUNSEL ~lAS INEFFECTIV~ 1:,0R tD'I' A.RGCING AN 
EXCEPTIONAL SENTENCE DOWNWARD BASED ON ERIK 
CARRASCo-eswMd8R POSITION THAT MULTIPLC OE'FCNSE POLICY 
WARRANTS £. DO\•/Nv1ARD SENTCNCE WHERE A SINGLE V'IOLENT 
ACTION IMPACTS SCVERAL VICTIMS. 

NF~. ERIK CARRP.SCO-OiaJidlr: IS ENIJ.'!TLCD '1'0 A rm~v SENTENCE 
HEARING WHERE, BASED Oi:~ CONVICTIONS 'i>JHlCii CANNO'I' BL: 
SUPPORTE:D BY EVIDENCE BEYOND A REASONABLL D0UET THE: 
TRIAL COURT MISCALCULATED HIS OFFCNDER SCORC. 
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ERIK CARRASCO ]..._'S EXCEPTIONAL SENTENCE MUS~ BE 
REVERSED BECAUSE IT IS NOT LEGALLY JUSTIFIED. 

An exceptional sentence may be imposed if the trial 

court finds "substantial an compelling" reasons to go outside 

the standard range. RCW 9.94A.535. An exceptional sentence 

is reviewed to see if either (a) the reasons for the 

exceptional sentence are not supported by the record or do 

not JUStify an exceptional sentence, or (b) the sentence 

imposed is clearly excessive or clearly too lenient. RCW 

9.94A.585(4). Thus, appellate courts review to see if the 

exceptional sentence has a factual basis in the record, is a 

legally justified reason, and is not too .excessive or 

lenient. State v. Law, 154 vJn.2d 85, 93, 110 P.3d 717 

(2005). 

Here, the trial court imposed an exceptional sentence 

ordering ERIK CARRASCO-~ to serve consecutive terms of 

294 months for second degree murder plus a 60-month firearm 

enhancement and 20-month firearm enhancement and a 20-month 

e'~ceptional sentence for: tne gang aggravators on each of 
.. 

counts 2-5; ana a concurrent term of 22-months for count6. 

(11/16/12 RP 47-53. CP 345-53 ) • The total term of 

confinement was 1,126-months. In its Findings of Fact and 

Conclusions of Law supporting the exceptional sentence, the 

court found that the Jurors returned a special verdict 

findinq on counts 1-5 for b · " · _ e~ng armeo \>H tn a firearm along 
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with both gang aggravators. (CP 322-338 ). 

As argued above, the special verdict was based on an 

erroneous JUry instruction and ERIK 

conviction of second degree unlawful possession of a firearm 

violated double jeopardy. Consequently, ERIK 

CARRASC0~5~'s exceptional sentence must be reversed 

because a significant aspect of the court's reasons 

supporting the sentence is not legally JUStified. 

THE TRIAL COURT ERRED NH~ IT DECLINED TO FIND THAT 
THE SECOND DEGREE MURDER, liD COUNTS OF FIRST DEGREE 
ASSAULT, AND ONE COUNT OF SECOND DEGREE UNLAWFUL 
POSSESSION OF A FIREARM WAS NOT - •THE SAME CRIMINAL 
CONDUCT• ••• 

The trial court erred by finding the offenses were not 

the same criminal conduct. Crimes encompass the same 

criminal conduct when they require the same criminal intent, 

are committed at the same time and place, and involve the 

same victim. RCW 9.94A.589(1) (a). The sentencing court's 

deci~ion concerning whether multiple offenses constitute same 

criminal conduct is reviewed for a clear abuse of discretion 

or is misapplication of the law. State v. Elliott, 114 Wn.2d 

6, 17, 785 P.2d 440 (1990). 
f'IVE 

In this case there is no question the murder, ~ counts 

of assault, and one count of possession of a firearm occurred 

at the same place and time-in the green Saturn occupied by 

Alex Ixta, Romero Camachc1 Baldomero Camacho, Macedonio 
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Morales, and StorQ Lopez. ln addition: the offenses required 

th~ same ObJective cr1minal in~ent. Criminal intent is the 

same for two or more: crimes when tne defendant' e intent, 

viewed objectively, doE::::, not change from one crime t.o the 

next. Such as when one crime furthers the other. State v. 

Lessley, llC Wn.2d 773, 777, S27 P.26 99G (1992). 

ERIK CARRASCO-MI -~ suomi ts that State v. Rienkl.:>t 4r~ 

Wn.App. 537, 731 P.2d 1116 (1907) is instructive. In Rienks 

Division One found that burglary, robbery a.no first de·:;n.•E 

assault encompasse6 the same criminal conduct where the 

defendant went to a victim's apartment to collect mcney oweC 

to a third person. The defendant entered the apartment 

assaulted one mar, and stole money from a briefcase. the 

cour~ de~ermine6 that the three o~fenses were committe~ with 

"no substantial chan9e in the: na.t.ur12 of Ute conduct. wi thins 

the meaning of the SRA. Rienks, 46 Wn.App. at 382 (1985))). 

The court pointed out that "thee wa£, no inde;;endent motivt:: 

for the secondary crime"; rather, the ObJective was to 

accomplish or complete the primary one. Rienks, 4G Wn.App at 

554. Id. 

NA.JORITY OF CVIDENCE CONCERNED "GANG,. .AFFILIATION USED TO 

INBANCE THC DEPENDANT'S SENTENCE. 

DUE= Process through the Fourteenth Amendment was 

violated. Brecht v. Abrahamson, 507 u.s. €19. If a 

Constitutional trial error occur~6, the court must determine 

i~ the error cause~ actu~l an~ substantial preJudice. 

Statement of Additional Grounds For Review Page 3. 



unch;r the har!!!l ess error Etanaard requires revers~l if 

the prosecution can prove there is not c. possibility the 

result could have.been different had not the error occured. 

Chapman v. Califronia, 396 u.s. 18, 24, 86 :;.ct. 824, 17 

L.Eo.2d 705 (1967). 

To convict. t~i;;; of f ir.zt oesree ass.:.ul t he intentional~ i 

assaulted anotn~r thereby recklessl1 inflicted 

subfit.ant ial bodily harm or as saul ted another 'Iii th a deadl~ 

weapon. RCvl 

CRIK obJeCtive was self 

defense. f1 en:~ he incorperat:es his counsel br .i.ef: [ PAGE 10 

"Mr. Carrasco was acting in self-defense, 'r~·::taraless o:: his 

mc,t:.ivation,' as noted by the court." ]. (See also, Counsel's 

briei: ?AGE n (11:' • caxrascc was convicted of being a 

membe, which i~ all the State proved."). 

Ti:tt::i Assaults a:1d second degree murder was commit ted for 

the same pur!Jose as 'Je::ll as the unlawfull t>Ossession of a 

firearm, to protec~ in sel.f defense. Self defense was the 

defense positio~. See Rienks, 46 Wn.App. at 554. 

ERii: CARRASCD-Im!Ct:tt'' s ObJeCtive througnout. the inciden~ 

was seli defense. To argue "gang• criminal intent even there 

~here was no "substantial change in the nature of the 

criminal ObJ(!CtivE::." Rienks, 46 \>Jn.App. at 543. 

ObJeCt~vely vie~edt ~h~ intent was the same from on& 

crime ~o the next, and the crimes further eacn other toward 

tne scuue enC.. Because- these crimes were all assault anci 

Statement of Additional Grounds For Review Page: 4. 



murder and unlawful possession of a firearm were committed at 

the same time ana J:.~lace and invol vee thE.' same vicr.im.s anti 

intent, those offenses encompass the same criminal conduct. 

RCW 9.94A.589(l)(a). The trial court's decision to thE 

contrary was clearly wrony. The court's failure =o find that 

the four off.:nsec encompassed '.::ht same criminal conduct was 

an abuse of discretion. 

scored as a sin~le offense. See, State v. Lessley, 112 ~n.2ci 

At 7£.1. 

The possibility of a conviction resting on an invalid 

theory contained in the jury instructions compels reversal, 

even wher~ the JUry has a legally 1 . -, "a-lo theory to choose 

from, Yates v. United States, u • s • 2 9 9 ( 19 57 ) ; Griffin 

v. United states, 5C2 u.s. 45, 59 ( ' ) . 
COUNSE:L WAS INEFPECT!VE FOR NOT ARGUING AN 

EXCEPTIONAL 00\iNW~RD RASED ON ERIK 

CARP.l"\SCO-IJZ''IIIA' S POSITION TRAT MULTIPLf OFFENSE 

POLICY HARRAN'l'S A D0\'1NV.J.li.RD SENTENCE WHERC A SINGLC 

VIOLENT ACTION IMPACTS SEVERAL VICTIMS. 

':'he State arguec and the information alle<;ied that ERIF 

CARRASCO-fll1it«<lBfil: 

"Futhermore, you committed any cf the above lis&ed 

current offenses with to cHrectly or 

indir~ctly cau~e any benefit, a99ran6izement, ~~in, 

profit, or ocner advanta~e to or for criwi~al 

street a.s defineC:: 9.94h.030, 

Statement of Addl'tl.'ona.L" - Grounds For Review Page 5. 



reputation, influence, or membership, and the court 

may impose and exceptional sentence above the 

standard range for this crime 

(RCW 9.94A.535(3){aa.)). 

Furthermore, you committed any of the above listed 

current of tenses to obtain or maintain your 

membership or to advance you position in the 

hierarchy of an organization, association, or 

identifiable group, and the court may impose an 

exceptional sentence above the standard sentence 

range for this crime. (RCv~ 9.94.535(3) (s).) {CP 

86-87) •• 

But for the defense lack ·of advocate for ERIK 

CARRASCO-~, the record is sufficient to justify a 

exceptional, concurrent sentences. 

When a person is convicted of multiple serious violent 

offenses, such as second degree murder, two counts of first 

d~gree assault, these offenses are generally required to have 

consecutive sentences. RCW 9.94A.589(l)(b): acw 

9.94A.030(45). 

However a trial court does have discretion to impose 

concurrent sentences, thereby creating an exceptional 

sentence downwara, pursuant to RCW 9.94A.535. In re 

Mulholland, 161 wn.2o 322, 339-41, 166 P.3a. 677 (2007). 

RCW 9.94A.535 provides that an exceptional sentence 
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outside the standard range may be imposed where it is 

JUStified by "substantial anC:: compelling reasons •••• " RCW 

9.94A.535. These reasons, or mitigating circumstances, need 

only be established by a preponderance of the evidence. Id. -
The court reviews for : 

"(1) Whether substantial evidence supports the 

sentencing JUdge's reason£ [ under clearly erroneous 

review standard): (2} whether the reasons, as a 

matter of law, JUStif;r a departure frcn1 the standard 

range I with de novo review ] ; and ( 3) whether the 

court abuse~ it's discretion in sentencing the 

defendant too excessively or too leniently [ based on 

a review for abuse of discretion]. 

State v. Smith~ 124 Wn.App. 417, 435, 102 P.3d 15&, aff 1 d, 

159 Wn.2d 778 (2004)(citing state v. Ferguaon, 142 wn.2a 631, 

646, 15 P.3d 1271 (2001)). 

RCW 9.94A.535 provides a non-exclusive list of bases for 

imposing an exceptional sentence 6ownward. •vlhen the court 

identifies 'more tnan one justification for an exceptional 

sentence ana each ground is an indepent/dent justification, 

we may affirm the sentence if one of the ;rounds is valid.'" 

Smith, 124 wn.App. at 435-36 {quoting State v. Zatkovicb, 113 

Wn.App. 70, 78, 52 P.3d 36 (2002)). 

The trial court's findings and conclusions must be 

entered when an exceptional sentence is itnt?:Jsed, ot this 

Court remands for entry vf such findings. RC~ 9.94A.535; In 

Statement of Additional Grounds For Review Page 7. 



re Personal Restraint of Breedlove, 138 wn.2d 298, 311, 979 

P.2d 417 (1999). 

However ERIK CARRASCO-dWIIVD asserts that this court can 

adequately review the sentencin~ issue in this case based on 

the trial court • s oral ruling and the briefing on direct 

appeal. State v. Teuber, 109 wn.App. 640, 36 P.3d 1089 

{2001)(oral ruling can supplement in-adequate written 

findings) State v. Faagata, 147 wn.App. 236, 242, 193 P.3d. 

1132 (200~(tria1 court's oral opinion provided sufficient 

basis for appellate review). 

Defense took no exceptions to the court's instruction. 

(11/6/12 RP 565). 

when the re_al 

The State's case was built on gang culture 

facts of the matter are that ERIK 

CARRASC0-CIIDUlD' got hit on the head by a beer can, believed 

he sa\1 a gun, and acted in self-defense. The admission of 

gang evidence is extremely preJudicial because it invites the 

jury to make •forbidden inferenceft that ORIK 

CARRASCO-d'£1121RZfi> 's gang membership showed. his propensity to 

commit the charged offenses. regardless the multiple offense 

policy in this case clearly JUstified the exceptional 

sentence downward. And not th& aggravated sentence the state 

submitted to the Jury. tnis resulted in consective sentences 

and a aggravate~ enhancement. 

Regardless, this court need only fine one of the basis 

relied upon by the trial curt is JUStified in order to affirm 

the exceptional sentence. 

Statement of Additional Grounds For Review Page S. 



RCW 9.94A.535(3)(s) Testimony only trom ?Olice is 

insufficient to support gang related fact finding. State v. 

Moreno, 173 wn.Avp 479, 294 P.3d 812 (Feb 2013). In a case 

from the same county as ERII: CARRASCO~ was sentenced 

in. (Yakima Countr). In light of the issues &?peal counsel 

raised on direct appeal, th• state sub~ittin9 faulty 

spiecial f indin') verdic would not JUStify the exceptional 

sentence. And the mu1 ti1..:·le offense policy in this case 

clearly justifies the exceptional sentence downward. 

A concurrent sentence may be imposed where "[t]he 

operation of thE:: multiple offense policy of acw 9.94A.S89 

results in a presumptive sentence that is cl&arly excessive 

in light of the purpose of this chapter, a.s ~xpressed in RCW 

9.94A.Ol0." RCW 9.94A.535(l){g). Thih policy has oftt?n 

justified concurrent, exceptional sentences where a sinyle 

violent action impacted multiple victims. 

Ala.o, in State v.. Dania, 64 Wn .. Apf>. 814 1 C21-22, 826 

P.2ci 1096, Review denied, 119 ij·Jn.2d 1015 (1992) (leae:r 

sentence could be imposed v~ere two victims were in che same 

vehicle anc were 'necessarily hurt Di one im@act ••• ·, 

rsason~t"'q rr•='t "oJl"" 1·.... , 1 b~ ... • _ - .... '<:' ... .1. e s s c u pa J. e in hi::. ting onE: car, 

even though two victirus are in the car, than in hi~ting two 

cars ••• "); In re Mulholland, 161 wn.,:C:d at 330-31 1 l6G P.3t:J 

677 (2007). 

Here trial cc·urt cot;.l<1, "but. for"', Cef~ns"' counsel' fl 

Statement of Additional Grounds For Review Pi:i:JE 9. 



effect of tne multi~le offense ~olicy in RCW 9.94A.589(1}(b) 

vould result in a ~ent:eneG t.hat was clearly too excessive. 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

/ 

I 

I 

I 

I 

I 
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tf.R. ERIK CARRASCO"((UUI(liiii IS ENTITLED TO 'A NErJ SEWIENCE 

flEARING WHERE I BASED ON CONVICTIONS WHICH CANNO'T' BF. 

3UPPvRTED BY EVIDENCE BEYOND A REASONABLE DOUBT THE TRIAL 

COURT MISCALCULATED HIS OFFENDER SCORE. 

RCW 9.94A.53S(3)(s) Testimony only from police is 

insuffic~ent to support gans related fact finoin9. State v. 

Moreno, 173 Wn.App 479, 294 P.3d 812 (Peb 2013). In a casa 

in. (Yakima County). In light of the issues appeal counsel 

raised on direct appeal, the state submitting faulty 

spiecial finding verdic would not justify the exceptional 

sentence of gang aggrivators. 

aCW ChApter 9.9A 1 Sentencing Reform Act [SRA ], sets 

forth the law tor criminal sentenciny in felony cases. The 

SRA sets forth a structured grid based on seriousness levels 

ot offense~ aG offender scores. It also permits trial 

courts tr1e exercise of limited discretion. the court has 

descLibed ~he discretion as "principled discretion". State 

v. Parker, 132 wn.2o 152, 937 P.2a 575, 579 (1997}. 

'Ih~:: appellate court reviews a sent.encing court's 

offll;!ttoe:- score calc.:ulation de novo. State v. michel!, 81 

wn.App. 387, 914 P.2Ci 771 (1996): St:ate v. Roche, 75 wn.Api:J. 

500, 573 P.2c 497 (1994); State v. McCraw/ 127 Wn.2d 281, 

B9l p.;,;<J 838 ( .l.' 9C•'-) '\ -" _, . 7he general rule is that a sentencing 

courc act£ witnout statutory authority when imposins a 

Statement of Additional Grounds For Review Pa9e 11. 



.:;c.H.&CC:itCt- C~c:tsttc. on a miscalculated offender score. In re 

Pera. restraint o£ Johnson, 131 wn.2d 558, 933 P.2d 1019 

(1~~7). A sen~enc1ns court acts without statutory authority 

under t.he Sentencing Reform Act of 1081 when it imposes a 

Qent~ncc basea on a miscalculated offender score. State v. 

Roche, 75 wn.App 500, 513, 878 P.2d 497 (1994}; State v. 

Brown, 60 wn. Apfi. 60, 70, 802 P.2a 803 (1990}, review 

denied, llG v~n.2d 1025, 812 P.26 103 (1991), overruled on 

other grounds bi' State v. Chadderton, 119 wn.2d 390, 832 

P.2d 4Cll (1992). 

The sentencing court may impose a sentence outside the 

standard stintence range if it finas substantial and 

=ompelling reasons to JUStify and exception. RCW 9.94A.505. 

WIHHl i.mpv.;;ir!s, un eXC~;tpt:ional sentence the court must 

~onsid~:r: the ~resumptive punishment as legislatively 

:-let•::irmined tor ana ordinary commission of the crime before 

it ffidi adJust i:: up or down to account for the compelling 

nature cf the ~ggravation or ruitiga~ing circumstances of the 

particular caae. RCW 9.94A.535. 

Because the sentancin~ court incorrectly calculates the 

st£n6acd rdn~e before imposing an exceptional sentence, 

rc.i.Lan~ ic- th-::, remedy unleso t.h;;; record clearly indicates the 

santencin~ court would nave imposed the same sentence 

anyw&i·· s~e, e.~. St.ate v. Brown, 60 Wn. App. at 70, ("This 

co..:.::-:: ca.nt•vt. say tnat the much lower standard ranye would 

no-:: h<.:: ,:"' uii ilr.pD.Ct. on the C:t.moun~ of t:imt' given for the 

Stat.ement of Aciaitional Grounds For Review 



~Ace;tion~l ~~nt~~c~~), ana cnerefore remand for resentencng 

io ~cquircd. Seat£ v. Green, 46 wn.App. lOl, /30 P.2d 1350 

(::e6}("Inas~~ch as w~ find che trial court erred in 

~~termininy tne o£fender•s seer~ a legislatively defined and 

being unabl~ LO determine if the court imposed its excessive 

se~~encE of a~~rox1mately ~wice the standard range depending 

upon it~ determination of the offender score, we remand for 

:;::e.uentfi:ncir~;, .. ), rev to on ether grounds buv nom. State v. 

Dunaway, 109 wn.z.:. :?0'7, /43 P.2d 12..37, /49 P .. 2a 160 {1987). 

This ata.uc1exci generallt used by our appellate cour~s in 

parallel ~ont~~ts. 

A?fHi:lla':.l2 c.;;ourts are nesi tant to affirm an exceptional 

aentence witerc :.he c~anc.4ard ran9e has been incorrectly 

cal:::ulate::: O-i!cause of tne. sre:at likelihood chat the JUdge 

relied, a~ leas in Ja~t, on tne incorrect standard range in 

in:,;. calculu~. Aitlrmins such would uphold a sentence which 

the sen t.•.mc iny .Judge &light not halle imposed given correct 

information and would aei~at the purpose of che SRA. 

In casE.c1 t:ne trial court found the Sate's 

calculation of tne scandard range to be consecutive terms of 

294 Mon~hs tor secon~ degree mur6er ~lub a 60-month firearm 

enhancement anCJ 2L· tnontl1s tor the gcmSJ aggravators; 123 

months _i?lu.:"'. a 6C·-w.m!:h .tirearm enhancement and a ~0 month 

cxceptio:'.c:.l sentenc.:: ior tne gang aggravators on each of 

courn:.b ano a concurrent term cf 22 mon~n~ for count 6. 
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.I 

(ll/16/12 RP 47-53. CP 345-53) The total term of 

confinement was 1,126 months. 

Because as ar~ue6 above even assuming the sufficiency of 

evidence for the convictions, RCW 9.94A.535(3) (s) Testimony 

onll' from police is insufficient to support gang related 

fact findiny, numerous convictions merge and count as same 

criminal conduct and/or multipal offense police warranting a 

downwaro exception~l sentence,, ERIK CARRASCO-tdlkur'::: 

offender score must be recalculated based on this court' .s 

ruling. This court should remand the matte to the superior 

court for resentencing. 

In :he alternete when the State fails tc prove the 

de:teud.:u:t' s guilt beyond a reasonable douot, the defendant 

is entitled to dismissal of the charge. This is so because 

t.tle reversal for insufficient evidence is deemea an 

acquittal terminating jeopardy. State v. Wright, 131 

Wn.App. 474, 478, 127 P.3d 742 (2006), Aff'd, 165 Wn.2d 783, 

203 P.36 1027 (2009). 

CONCLUSSION 
For the above reasons resentencing and or new trial is 

warranted. 
OCTOBER J)l, 2013 ... 
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