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A. IDENTITY OF PETITIONER

Pctitioner, AGYEL J. MCDANIEL, by and through his attorncy,
CATHERINE E. GLINSK]I, requests the relief designated in part B.

B. COURT OF APPEALS DECISION

Petitioner seeks review of the February 18, 2015, part published
decision of Division Two of the Court of Appeals affirming his
convictions of second degree murder and second degree unlawful
possession of a firearm.

C. ISSUES PRESENTED FOR REVIEW

1. The only way to avoid an absurd and nonsensical result and
comply with the rule of lenity is to interpret the current second degree
felony murder statute so as to permit conviction based upon the predicate
crime of assault only if the assault is not the conduct which results in the
death. Should this Court so interpret the statute, and should the conviction
be reversed where the predicate assault in this case was the conduct which
caused the death?

2. Does the current second degree felony murder statute
violate equal protection where there is no limit to the prosecutor’s
discretion to charge a higher crime for the same acts and no basis for
treating similarly situated defendants differently? Further, does it offend

fundamental principles of fairness to allow such unfettered discretion to



arbitrarily select which defendant faces far greater punishment for the
exact same act?

3. In support of his claim of self-defense McDaniel offered
expert testimony that the gang the deceased was affiliated with had a
reputation for committing violent crimes. McDaniel knew of the gang
affiliation and of the gang’s reputation and argued that the expert
testimony was necessary for the jury to evaluate the circumstances known
to him at the time of the shooting. Did exclusion of this relevant,
admissible evidence violate McDaniel’s constitutional right to present a
complete defense?

4. The court admitted evidence of the -circumstances
surrounding a prior shooting for which McDaniel was convicted, in order
to impeach a statement made by his wife on the stand. Although the court
ruled that the impeachment evidence could not connect McDaniel to the
prior incident, trial counsel consented to a line of inquiry which made it
clear that McDaniel was the shooter. Did defense counsel’s failure to
object to the damaging propensity evidence constitute ineffective
assistance of counsel?

D. STATEMENT OF THE CASE

A complete statement of the case, with citations to the lengthy

record, is contained in the Brief of Appellant at 3-16. Because that brief



will be forwarded as part of the Court of Appeals record to this Court, to
avoid repetition, petitioner incorporates that statement by reference. Facts
necessary to place the issues into context are discussed within the
argument.

E. ARGUMENT WHY REVIEW SHOULD BE GRANTED

1. WHETHER THE FELONY MURDER STATUTE IS
AMBIGUOUS IS AN ISSUE OF SUBSTANTIAL
PUBLIC IMPORTANCE WHICH SHOULD BE
REVIEWED BY THIS COURT.

The felony murder statute is ambiguous and therefore must be
interpreted in McDaniel’s favor. Under the rule of lenity, where a statute
is ambiguous and thus subject to several interpretations, the Court is
required to adopt the interpretation most favorable to the defendant. State
v. Roberts, 117 Wn.2d 576, 586, 817 P.2d 855 (1991). Further, when
interpreting a statute, a reviewing court must try to construe it in order to

(111

effect its purpose, but “‘strained, unlikely, or absurd consequences
resulting from a literal reading are to be avoided.”” State v. Leech, 114
Wn.2d 700, 708-709, 790 P.2d 160 (1990) (quoting State v. Neher, 112
wn.2d 347, 351, 771 P.2d 330 (1989)). In addition, because it is
presumed that the Legislature does not intend absurd results, courts will
not construe a statute to allow such a result. In re the Personal Restraint of

Andress, 147 Wn.2d 602, 610, 56 P.3d 981 (2002); see State v. Vela, 100

Wn.2d 636, 641, 673 P.2d 185 (1985).



After the decision in Andress, the Legislature amended the second
degree felony murder statute to provide, in relevant part:

A person is guilty of murder in the second degree when ... he or

she commits or attempts to commit any felony, including assault ...

and, in the course of and in furtherance of such crime or in

immediate flight therefrom, he or she, or another participant,

causes the death of a person other than one of the participants [.]
RCW 9A.32.050(1)(b); Laws of 2003, ch.3, § 1 (statute amended in
response to Andress). Although the statute does not specify whether it
applies to an assault which is the act resulting in death or only to separate
assaults, this Court has examined the “in furtherance of” language in
another context and held that it means that the death has to be “sufficiently

close in time and place” to the underlying felony so as “to be part of the

res gestae of that felony.” Leech, 114 Wn.2d at 706.

In Andress, the Court applied Leech and held that the language of

the felony murder statute requiring the death to be “in the course of and in
furtherance of the predicate felony, or in immediate flight therefrom,”
meant that the Legislature could not have intended to include assault as a
predicate felony, because:

the statute would provide, essentially, that a person is guilty of
second degree felony murder when he or she commits or attempts
to commit assault on another, causing the death of the other, and
the dcath was sufficiently close in time and place to that assault to
be part of the res gestae of the assault. [t is nonsensical to speak of
a criminal act - - an assault, that results in death as being part of
the res gestae of that same criminal act since the conduct



constituting the assault and the homicide are the same.
Consequently, in the case of assault there will never be a res gestae
issue because the assault will always be directly linked to the
homicide.
Andress, 147 Wn.2d at 610 (emphasis added). It was necessary to reject
this “absurd” interpretation, the Court held, because otherwise “the ‘in
furtherance of” language would be meaningless as to that predicate felony”
as “the assault is not independent of the homicide.” 147 Wn.2d at 610,
Indeed, as the Court later noted, the “felony murder statute is intended to
apply when the underlying felony is distinct from, yet related to, the
homicidal act.” In re Bowman, 162 Wn.2d 325, 331, 172 P.3d 681 (2007).
Although the new statute specifically includes reference to assault
as the predicate felony, it still contains the same “in furtherance of”
language which this Court found in Andress would be rendered
superfluous by allowing conviction for fclony murder based upon an
assault which causes death. And the statutory language is still nonsensical
if applicd to such situations, beccausc it still speaks of “a criminal act—an
assault, that results in death as being part of the res gestae of that same
criminal act,” cven though “‘thc conduct constituting the assault and the
homicide are the same.” Andress, 147 Wn.2d at 610

Because the statute docs not specify whether it applics to all

assaults, or only to those which are separate from the act which causes the



death, but it still contains the “in furtherance of” language, it is
ambiguous. Applying the rule of lenity and the rules of statutory
construction against absurd results, and assuming the Legislature did not
intend such results, the Court is required to interpret the statute to apply
only to assaults which are separate from the act causing death. This is the
only way to avoid rendering superfluous the “in furtherance of” language
or requiring an absurd result. It is also the only way to honor the
Legislature’s apparent desire to include at least some assaults as predicate
felonies for second-degree felony murder while following these mandates
of statutory construction.

The Court of Appeals rejected this argument, agreeing with

Division One in State v. Gordon, 153 Wn. App. 516, 223 P.3d 519 (2009),

reversed on other grounds, 172 Wn.2d 671 (2011). Slip Op. at 4. Both the
court below and Division One concluded that the second degree felony

murder statute is not ambiguous. Slip Op. at 4-5; Gordon, 153 Wn. App.

at 529,

But this conclusion ignores the very language of the statute. The
language used by the 2003 Legislature did not clarify which assaults it
intended to qualify as predicate felonies, because it still included the “in
furtherance of” language in the statute. See Laws of 2003, ch.3. Further,

in amending the statute, the 2003 Legislature specifically stated that the



purpose of the second degree felony murder statute was to punish those
who “commit a homicide in the course and in furtherance of a felony,”
which the Legislature said meant the death was to be “sufficiently close in
time and proximity to the predicate felony.” Laws of 2003, ch. 3, § 1
(emphasis added). Thus, the mere fact that the Legislature included the
word “assault” in the statute does not answer the question raised by the
statute’s ambiguity, contrary to the Court of Appeals’ conclusion.

Further, the Court of Appeals’ holding ignores this Court’s holding

in Bowman, supra, that the felony murder scheme is intended to apply

“when the underlying felony is distinct from, yet related to, the homicidal
act”—a distinction which is lost if the underlying felony is the assault
which results in death but not if the underlying felony is an assault and a
different act causes the death. Bowman, 162 Wn.2d at 331. Because the
Court of Appeals’ decision is not well-reasoned and ignores fundamental
law and principles, it should not be followed by this Court.

The only way to interpret the post-Andress RCW 9A.32.050(1)(b)
to make sense of all of the language, avoid absurdity, and follow the rule
of lenity as required is to hold that the statute applies only when the
predicate assault is an assault separate from the act which caused the
death. This Court should grant review to clarify this issue of substantial

public importance. RAP 13.4(b)(4).



2. WHETHER  ALLOWING  PROSECUTION  FOR
SECOND DEGREE MURDER BASED UPON AN
ASSAULT PREDICATE VIOLATES EQUAL
PROTECTION IS A SIGNIFICANT QUESTION OF
CONSTITUTIONAL LAW.

Both Article 1, §12, of thc Washington constitution and the
Fourteenth Amendment require that similarly situated individuals receive
like treatment under the law. Seecley v. State, 132 Wn.2d 776, 940 P.2d

604 (1997); Dandridge v. Williams, 397 US. 471, 518, 90 S. Ct. 1153, 25

L. Ed. 2d 491 (1970)." When conducting an equal protection analysis, the
first step is to determine the appropriate standard of review. State v.
Coria, 120 Wn.2d 156, 169, 839 P.2d 890 (1992). Although physical
liberty is an important liberty interest, this Court has held that it implicates

only the “rational relationship” test. State v. Manussier, 129 Wn.2d 652,

674, 921 P.2d 473 (1996), cert. denied sub nom Manussier v, Washington,

520 U.S. 1201 (1997). Under that test, the courts ask 1) whether the
classification applies to all members of the class, 2) whether there was
some rational basis for distinguishing between those within and those
outside the class, and 3) whether the challenged classification bears a

“rational relationship” to the legitimate state objective which must be the

' Washington courts have thus far construed the Washington clause as "substantially
identical" to the federal clause, and use the same analysis. See State v. Shawn P., 122
Wn.2d 553, 559-60, 859 P.2d 1220 (1993).



basis for the classification. In re Bratz, 101 Wn. App. 662, 669, 5 P.3d
755 (2000).

While identical treatment is not required in all circumstances, it is
still required that any distinction “have some relevance to the purpose for
which the classification is made.” Baxstrom v. Herold, 383 U.S. 107, 111,
86 S. Ct. 760, 15 L. Ed. 2d 620 (1966). Further, even a seemingly valid
law will violate equal protection if it is administered in a manner which
unjustly discriminates between similarly situated people. State v.
landley, 115 Wn.2d 275, 289, 796 P.2d 1266 (1990).

Here, McDaniel is in a class of defendants who commit second
degree assault which results in death. Under the statutes, the prosecution
is given the astounding choice of charging such persons with either second
degree felony murder or the much lesser crime of manslaughter, as this

Court noted in Andress and Bowman. Yet there is absolutely no

distinction between the people who would be subject to the far disparate
punishments and higher crimes, save for the prosecutor’s unfettered
discretion. The complete lack of any standards for treating similarly
situated defendants who commit exactly the same acts so differently
cannot possibly serve any legitimate state objective, so that the “rational
relationship™ test was not met and concepts of fundamental fairness were

violated.



This Court has stated that, under equal protection principles, the
prosecution should not be permitted the discretion to choose “different
punishments or different degrees of punishment for the same act
committed under the same circumstances by persons in like situations.”

Olsen v. Delmore, 48 Wn.2d 545, 550, 295 P.2d 324 (1956).

For example, if a defendant commits an intentional assault and
unintentionally but recklessly inflicts substantial bodily harm which
results in death, the prosecution can charge either second degree murder or
manslaughter, with the resulting differences in punishment and
consequence. Similarly, with assault as the predicate felony for second
degree felony murder, “‘a negligent third degree assault resulting in death
can be second degree murder,” although RCW 9A.32.070 provides that a
person who with criminal negligence causes the death of another is guilty
only of second degree manslaughter.” Andress, 147 Wn.2d at 615; RCW
9A.32.070(1).

Equal protection principles are offended when the prosecutor is
allowed to make a choice of which comparable crime to charge when one
is far more serious. State v. Pyles, 9 Wn. App. 246, 511 P.2d 1374,
review denied, 82 Wn.2d 1013 (1973); State v. Collins, 55 Wn.2d 469, 348
P.2d 214 (1960). By giving the prosecution this expansive discretion to

charge a higher or lesser crime for the same conduct, RCW 9A.32.050 as

10



currently written violates the prohibitions against equal protection.
Review is appropriate under RAP 13.4(b)(3).

3. EXCLUSION OF EVIDENCE RELEVANT TO SELF-
DEFENSE PRESENTS A SIGNIFICANT QUESTION OF
CONSTITUTIONAL LAW WHICH SHOULD BE
REVIEWED BY THIS COURT.

Criminal defendants have the constitutional right to present a

complete defense. State v, Wittenbarger, 124 Wn.2d 467, 474, 880 P.2d

517 (1994); Crane v. Kentucky, 476 U.S. 683, 690, 106 S.Ct. 2142, 90

L.Ed.2d 636 (1986); U.S. Const. amend. V, VI, XIV; Wash. Const. art. 1,
§ 22. The trial court violated McDaniel’s right to present a complete
defense by excluding expert evidence that the gang with which Nicholas
was affiliated had a reputation for violence. That evidence was relevant to
McDaniel’s self-defense theory, and no compelling interest justified its
exclusion,

Prior to trial defense counsel offered expert testimony from
Tacoma Police Detective John Ringer regarding street gangs, particularly
the Hilltop Crip gang. CP 145, Ringer would be able to provide the jury
with specialized knowledge about street gangs not known to the average
juror, including that gangs can be organized for the purpose of engaging in
violent crime for the sake of violence and that ties among gang members

are often stronger than family ties. CP 146.

11



McDaniel told police when he was arrested that he knew Nicholas
to be a Hilltop Crip gang member, and he knew Nicholas to carry guns at
all times. He knew that the shooting occurred within the Hilltop Crip
territory, and he admitted to fleeing the scene because he was afraid. CP
147. Counsel asserted that in order for the jury to evaluate McDaniel’s
claim of self-defense, it had to consider the conditions as they appeared to
McDaniel, taking into consideration all the facts and circumstances known
to him. It could not do that without the specialized knowledge about the
IHilltop Crips that Detective Ringer would provide. CP 147-49. Counsel
asserted that McDaniel would testify extensively regarding his knowledge
of Nicholas’s association with the gang, but the jury could not accurately
put themselves in his position unless they understood what it meant to be a
Hilltop Crip. Detective Ringer would provide that information. RP 62-64.
The court excluded the expert testimony, ruling that McDaniel could
testify to what he knew at the time of the shooting, but the expert’s
testimony was not relevant because he had no connection to Nicholas. RP
6S.

The correct interpretation of an evidentiary rule is reviewed de

novo as a question of law. State v. DeVincentis, 150 Wn.2d 11, 17, 74

P.3d 119 (2003). The trial court’s decision to admit or exclude evidence is

reviewed for an abuse of discretion only if the trial court correctly

12



interprets the rule. State v. Foxhoven, 161 Wn.2d 168, 174, 163 P.3d 786

(2007). Moreover, a court necessarily abuses its discretion in denying a

criminal defendant’s constitutional rights. State v. Iniguez, 167 Wn.2d

273, 280, 217 P.3d 768 (2009). A claimed denial of a constitutional right,
such as the right to present a defense, is reviewed de novo. Iniguez, 167
Wn.2d at 280; State v. Jones, 168 Wn.2d 713, 719, 230 P.3d 576 (2010).

Defense evidence need only be relevant to be admissible. State v,

Darden, 145 Wn.2d 612, 622, 41 P.3d 1189 (2002). McDaniel’s defense
was that the homicide was justifiable because he was acting in self-
defense. Evidence of self-defense “must be assessed from the standpoint
of the reasonably prudent person, knowing all the defendant knows and
seeing all the defendant sees.” State v. Janes, 121 Wn.2d 220, 238, 850
P.2d 495 (1993). In light of this standard, it has long been recognized that
the reputation of the deceased for violence is an acceptable means of
establishing self-defense, where the defendant is aware of that reputation.

ER 404(a)(2); ER 405(a); State v. Hutchinson, 135 Wn.2d 863, 886, 959

P.2d 1061 (1998); State v. Adamo, 120 Wash. 268, 270, 207 P. 7 (1922).

Moreover, where, as here, the deceased was a member of a particular
group, the reputation of that group for lawlessness may be taken into
account if the defendant knew of the deceased’s affiliation. State v.

Despenza, 38 Wn. App. 645, 649, 689 P.2d 87 (citing State v. Smith, 2

13



Wn. App. 769, 771, 470 P.2d 214 (1970)), review denied, 103 Wn.2d

1005 (1984).

Here, the jury was required to determine whether a reasonably
prudent person knowing what McDaniel knew would have done what
McDaniel did. One key piece of information McDaniel had was that
Nicholas was a member of the Hilltop Crips. Unless the jury was
informed about the reputation of that group for violent crime, a reputation
known to McDaniel, it could not accurately determine the reasonableness
of his fears and actions. Ringer’s testimony about the reputation of
Nicholas’s gang for violent crimes and the close ties between gang
members would have helped the jury evaluate the situation from
McDaniel’s point of view. See Despenza, 38 Wn. App. at 649,

The denial of the right to present a complete defense is
constitutional error. Crane, 476 U.S. at 690; Jones, 168 Wn.2d at 724,
Constitutional error is presumed prejudicial, and the State bears the burden
of proving the error was harmless. State v. Miller, 131 Wn.2d 78, 90, 929
P.2d 372 (1997). This Court should grant review to determine whether
exclusion of evidence supporting McDaniel’s theory of self-defense

violated his constitutional right to present a defense. RAP 13.4(b)(3).

14



4. WHETHER MCDANIEL RECEIVED EFFECTIVE
ASSISTANCE OF COUNSEL IS A SIGNIFICANT
CONSTITUTIONAL QUESTION.

The Sixth Amendment to the United States Constitution guarantees
“[i]n all criminal prosecutions, the accused shall enjoy the right ... to have
the assistance of counsel for his defense.” U.S. Const. amend. VI. The
Washington State constitution similarly provides “[i]Jn criminal
prosecutions the accused shall have the right to appear and defend in
person, or by counsel....” Wash, Const. art. 1, § 22 (amend.10). This
constitutionally guaranteed right to counsel is not merely a simple right to
have counsel appointed; it is a substantive right to meaningful

rcpresentation,  Sec Strickland v. Washington, 466 U.S. 668, 685, 104

S.Ct. 2052, 80 L.Ed.2d 674 (1984). A defendant is denied his right to
cffective representation when his attorney’s conduct “(1) falls below a
minimum objective standard of reasonable attorney conduct, and (2) there
is a probability that the outcome would be different but for the attorney’s
conduct,” State v. Benn, 120 Wn.2d 631, 663, 845 P.2d 289 (citing

Strickland, 466 U.S. at 687-88), ccrt. denicd, 510 U.S. 944 (1993). In this

case, trial counsel’s failure to object to highly prejudicial testimony
regarding a prior shooting McDaniel was involved in constituted deficient

performance which prejudiced the defense.

15



On cross examination of McDaniel’s wife, the prosecutor asked
her about the fact that she had remembered some details only after giving
her statement to the police. RP 849-50. On redirect, Angela testified that
she had never been through anything like this before, and she remembered
some details vividly while others were a blur. RP 852-53. Outside the
jury’s presence, the prosecutor informed the court that he believed
Angela’s testimony opened the door to impeachment regarding an incident
in 1996 in which McDaniel was charged with assault and Angela was a
crucial witness in the investigation. The prosecutor argued that it was a
gross misstatement for Angela to say she had never been through anything
like this before, and the details of the prior incident should be admitted to
impeach her. RP 860-61. Defense counsel maintained that McDaniel’s
prior conviction should not be admitted and that evidence should be
admitted only to impeach Angela without connection to McDaniel. RP
863-64, 873.

After considering the issue, the prosecutor stated that he planned to
confront Angela with the fact that in 1996 she was a witness to a similar
incident in which the man she was dating shot someone, and she later gave
a statement to the police about what she witnessed. RP 872. Defense
counsel did not object to this proposed line of questioning, even though

the jury had already heard testimony that McDaniel and Angela had been

16



together for 22 years and they have four children, including a 20-year-old
son and a 16-year-old daughter. RP 628. Thus, the jury would know from
the questions proposed by the prosecutor that the shooter in the prior case
was McDaniel. Nonetheless, defense counsel consented to placing this
information before the jury without further restriction. RP 873.

The prosecutor then questioned Angela as proposed:

Isn’t it true that in July of 1996 you also were a witness to a

shooting? ... You gave a statement to the police involving a

shooting in 19967 ... And that shooting involved a man that you

were dating 16 years ago, correct? ... And he was the shooter? ...

And the man that you were dating at the time shot another man in

the head, correct?
TRP 893.

It is fundamental that a defendant should be tried based on
evidence relevant to the crime charged, and not convicted because the jury
believes he is a bad person who has donc wrong in the past. Statc v,
Lough, 125 Wn.2d 847, 853, 889 P.2d 487 (1995). In light of this
principle of fundamental faimess, ER 404(b) forbids cvidence of prior acts
which establishes only a defendant’s propensity to commit a crime. State
v. Wadc, 98 Wn. App. 328, 333, 989 P.2d 576 (1999). While spccific acts

of misconduct may sometimes be introduced for other purposes, they can

ncver be used to establish bad character. ER 404(b)2; State_v. Saltarelli,

* ER 404(b) provides:
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98 Wn.2d 358, 362, 655 P.2d 697 (1982). Evidence of other misconduct
may not be admitted merely to show a defendant is a “criminal type” who
is likely to have committed the charged crime. State v. Brown, 132 Wn.2d
529,570, 940 P.2d 546 (1997), cert. denied, 118 S. Ct. 1192 (1998).

Evidence of prior bad acts is presumptively inadmissible. State v.
DeVincentis, 150 Wn.2d 11, 17, 74 P.3d 119 (2003). The parties and the
trial court recognized that McDaniel’s prior conviction was inadmissible
propensity evidence, and it would be unfairly prejudicial to connect
McDaniel to the prior shooting. Moreover, they recognized that there was
no need to do so in order to impeach Angela. Angela could have been
impeached if the inquiry was limited to the fact that she had given a
witness statement regarding a shooting in the past and therefore she was
not truthful when she testified she had never been in this situation before.
Yet, for some inexplicable reason, defense counsel did not object to, and
in fact assented to, a line of questioning which could leave no doubt that
McDaniel was the shooter in the prior incident.

There is a reasonable probability that counsel’s error affected the
outcome of the case. McDaniel presented strong evidence of self-defense,

and the State’s efforts to disprove it were not insurmountable. Although

Evidence of other crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show action in conformity therewith. 1t may,
however, be admissible for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake or accident.
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the State argued that McDaniel and his wife came up with a plan to claim
self-defense in the 24 hours after the shooting before he turned himself in,
McDaniel’s statement to Tennyson immediately after the shooting that
Nicholas had rushed him was consistent with what he told the police.
While the State argued that McDaniel acted out of anger rather than fear,
McDaniel testified in detail about the circumstances that led to his fear.
But because of counsel’s error, the jury was permitted to consider the fact
that McDaniel had shot a man following an argument in the past. The
State’s case was improperly bolstered by the inference that because of this
prior act McDaniel must be guilty of the charged offense, and his claim of
self-defense should be rejected. Whether the Court of Appeals correctly
held that McDaniel did not receive ineffective assistance of counsel is an
issue this Court should review. RAP 13.4(b)(3).

F. CONCLUSION

For the reasons discussed above, this Court should grant review

and reverse the Court of Appeals’ decision.
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WORSWICK, J, — Agyei McDaniel appeals his convictions for second degree murder and
second degree unlawful possession of a firearm. He argues, among other things, that the felony
murder statute is ambiguous regarding whether assault is a predicate offense.and therefore the
mle of lenity requires his conviction be reversed. In the published portion of this opinion, we
hold that the felony murder statute is not ambiguous, and that it clearly includes a deadly assault
as a predicate offense. In the unpublished portion of the opinion, we disagree with McDaniel’s
remaining assignments of eﬁor. Accordingly, we affirm.

| FACTS

McDaniel shot and killed };atrick Nicholas. Testimony at trial showed that the two men
were close friends.

McDaniel rented a large storage unit in Tacoma, and Nicholas’s family kept some
belongings in it in exchange for a small portion of the monthly fee. Being late in payments,

McDaniel was required to vacate the unit on December 4, 2012.
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On the afternoon of December 4, McDéniel, McDaniel’s wife Angela,1 Nicholas, and
Nicholas’s wife Korrin Teﬁnyson went to the storage unit. At the storage unit, McDaniel and
Nicholas argued with each other. McDaniel felt nervous during the argument because Nicholas
seemed extremely angry, and was atypically keeping his hands in his pockets as he talked.
McDaniel knew that Nicholas often carried a gun, and McDe_miel thought Nicholas might be
pointing a gun at McDaniel through Nicholas’s pocket. McDaniel also thought Nicholas might
be under the influence of_ PCP? -dipped cigarettes, which McDaniel knew Nicholas sometimes
used. |

Nicholas began to advance on McDaniel, saying “What you gonna do?” 6 Verbatim
Report of Proceedings (VRP) at 690-91. McDaniel saw that Nicholas had one hand fully in one
pocket and the other hand halfway in another pocket. McDaniel could see something in
Nicholas’s hand. Nicholas continued to advance on McDaniel, who thought Nicholas was either
going to pistol-whip or shoot him, McDaniel then drew a gun and shot Nicholas twice.

- McDaniel and Angela left the storage facility, returned home, packed some bags, and
drove north. They stayed in a motel in Arlington overnight, but returned to Tacoma the
following day, where McDaniel surrendered to authorities.

Nicholas died at a hospital the day after the shooting. The medical examiner determined
. the cause of death to be a penetrating gunshot wound to the head around the front of Nicholas’s

scalp. Nicholas also suffered a nonfatal gunshot wound to his shoulder.

! We refer to Angela McDaniel by her first name for clarity. No disrespect is intended.

2 PCP, or phencyclidine, is a recreational street drug. State v. Baity, 140 Wn.2d 1,5, 991 P.2d
1151 (2000).
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The State charged McDaniel in an amended information with one count of second degree
murder with intent to cause Nicholas’s death® and, in the alternative, second degree feloriy
murder while committing or attempting to commit second degree assault. The State also
charged him witﬁ se.cond degree unlawful possession of a firearm.’

The jury found McDaniel guilty of second degree felony murder with assAault as the
predicate felony and unlawful possession of a firearm. By a special interrogatory, thg jury found
that McDaniel did not intentionally kill Nicholas but rather found him guilty of felony murder in
the course of and in furtherance of assault.

ANALYSIS

McDaniel argues that because the felony murder statute is ambiguous with regard to
whether an assault causing death is a predicate offense, the rule of lenity applies and requires his
conviction be reversed. We disagree with McDaniel that the feiony murder statute is ambiguous.
Its plain language clearly includes aésault as a predicate offense.

L STANDARD OF REVIEW

We review interpretation of a statute de novo. State v. Bunker, 169 Wn.2d 571, 577-78,
238 P.3d 487 (2010). We endeavor to effectuate the legislature’s intent. 169 Wn.2d at 577-78.
First, we look to the plain language of thcl:\statute: if it is unambiguous, then the plain meaning

governs. State v. Bostrom, 127 Wn.2d 580, 586-87, 902 P.2d 157 (1995). If the statute is

3 RCW 9A.32.050(1)(a).
4 RCW 9A.32.050(1)(b).

S RCW 9.41.040(2)(a). This provision was amended in 2014, but the amendments do not affect
our analysis.
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ambiguous, we apply traditional statutory interpretation rules to determine its meaning. State v;
Evans, 177 Wn.2d 186, 192-94, 298 P.3d 724 (2013). The rule of lenity applies only if the plain
language of the statute is ambiguous and traditional statutory interpretation rules do not help
clarify it. Evans, 177 Wn.2d 192-94. |

II. STATUTE UNAMBIGQOUSLY INCLUDES ASSAULT AS PREDICATE OFFENSE

McDaniel argues that the felony murder statute is ambiguous with regard to whether
assault is a predicate offense when the assault is the same act resulting in the death. He argues
that the statute could be read to apply only to those assaults separate from the act resulting in
death. We disagree.

Division One of this court has rejected an argument identical to McDaniel’s. State v.
Gordon, 153 Wn. App. 516, 527-29, 223 P.3d 519 (2009), rev 'd on other grounds, 172 Wn.2d
671,260 P.3d 884 (2011). The Gordon court concluded that RCW 9A.32.050(1)(b) was not
ambiguous. 153 Wn. App. at 529. We follow the holding of Gordon. The statute is not
ambiguous and a plain language reading of the statute defeats McDaniel’s mguﬁent.

RCW 9A.32.050(1)(b) provides that a person commits felony murder if he or she
“commits or attempts. to commit any felony, including assault . . . and, in the course of and in
furtherance of such crime or in immediate flight therefrom, he or she, or another participant,
causes the death of a person other than one of the participants.” (Emphasis added.) This statufce
unambiguously singles out assault as a predicate offense..

McDaniel urges this court to hold that the “in course of and in furtherance of” language
demonstrates that the legislature intended only separate, non-fatal assault‘s to be predicate

offenses. Br. of Appellant at 17. But this is an illogical reading of the statute: it ignores the fact
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that a death cannot occur “in furtherance of” a separate assault that does not cause the death,
Were McDaniel correct, the phrase “including assault” would encompass only assaults which

were non-deadly by themselves, but nonetheless caused deaths to occur in furtherance of these

assaults. McDaniel provides no examples of a factual scenario that would fit this reading. We

avoid construing statutes in a way that produces an absurd result, because we presume that the
legislature does not intend absurd results. State v. Engel, 166 Wn.2d 572, 579, 210 P.3d 1007
(2009). We therefore presume the legislature did not intend to include only assaults that do not
cause a death, but where a death results in furtherance of assaults as well.
Moreover, McDaniel’s reading ignores the fact that the legislature explicitly added the
words “including assault” to the statute after our Supreme Court held that assault was not a
predicate offense. In re Pers. Restraint of Andress, 147 Wn.2d 602, 610, 56 P.3d 981 (2002). In
adding this phrase the legislature found
that the 1975 legislature clearly and unambiguously stated that any felony,
including assault, can be a predicate offense for felony murder. . . . The legislature
does not agree with or accept the court’s findings of legislative intent in State v.
Andress . . . and reasserts that assault has always been and still remains a predicate
offense for felony murder in the second degree.
LAwsS OF 2003, ch. 3, § 1; In re Pers. Restraint of Bowman, 162 Wn.2d 325, 335, 172 P.3d 681
(2007) (“[Flollowing our decision in Andress, the legislature amended the second degree felony |

murder statute, effective February 12, 2003, to clarify that assault is included as a predicate

crime under the second degree felony murder statute.”); Gordon, 153 Wn. App. at 527-29. We

~ do not delete language from an unambiguous statute. State v. JP., 149 Wn.2d 444, 450, 69 P.3d

318 (2003). We must therefore give effect to the plain language “including assault.”
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Because the statute is unambig’uous under traditional rules of statutory interpretation, we
do not apply the rule of lenity. City of Seattle v. Winebrenner, 167 Wn.2d 451, 462,219 P.3d
686 (2009). Therefore, we affirm McDaniel’s conviction.

A majority of the panel having.determined that only the foregoing portion of this opinion
will be printed in the Washington Appellate Reports and that the remainder shall be filed for
public record in accordance with RCW 2.06.040, it is so ordered.

McDaniel also argues that his convictions for second degree murder and second degree
unlawful po;session of a firearm should be reversed because (1) the breadth of prosecutorial
discretion when charging felony murder based on assault violated McDaniel’s equal protection
rights, (2) the trial court violated McDaniel’s right to present a defense when it excluded expert
gang testimony, and (3) MpDaniel’s trial counsel was ineffective because she allowed the
prosecution to implicate McDaniel in an otherwise inadmissible prior offense during
impeachment of a witness. We disagree.

ADDITIONAL FACTS

McDaniél asserted the defense of self-defense. To support his defense, he sought to
introduce general e\;idence about gangs through an expert, Tacoma Police Detective John
Ringer. Before trial, McDaniel submitted a summary of his proposed expert testimony about
gangs. He planned to have Detective Ringer provide general information about gangs and
specific information about the Tacoma Hilltop Crips. McDaniel wanted Detective Ringer’s
testimony to show the jury that street gangs can have many purposes, including violence for
violence’s sake, arguing that this information was outside the jury’s common experience. In

addition, McDaniel also proposed to introduce evidence that Nicholas was a member of the
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Hilltbp Crips. McDaniel arguéd that this evidence would demonstrate one cause of McDaniel’s
fear of Nicholas and would also help explain that McDaniel fled north after the shooting to get
out of Hilltop Crip territory.

The State moved to exclude Detective Ringef’s testimony as well as evidence of
Nicholas’s gang affiliation, apart from evidence McDaniel might offer of his 6wn knowledge.
The trial court granted the State’s motion to exclude Detective Ringer’s testimony and evidence

~of Nicholas’s gang involvement, but the court ruled that McDaniel could testify regarding his
personal knowledge about Nicholas. Despite this ruling, McDaniel did not testify at trial about
his knowledge of Nicholas’s gang affiliation.

McDaniel testified that he and Angela had been together for 22 years, and that their
oldest son was 20 years old. Angela also testified at trial. On cross-examination, the State asked
Angela about some statements she had made during the police investigation that diffcred from
her trial testimony. In response to questioning about why her impressions of events had
changed, Angela said that she was traumatized and terrified when she was questioned shortly
after the incident, so her memory was hazy. On redirect examination, McDaniel asked Angela:
“Have you been through anything like this before?” to which Angela responded, ‘“No, nothing
like this.” 6 VRP at 852.

Outside the preseﬁce of the jury, the State argued that this question and answer had
opened the door to impeéchment based on a prior violent offense by McDaniel. The State noted
that Angela had testified that she had never been through anything like the shooting here, when
in fact in 1996 McDaniel had shot at a group of people in Angela’s apartment, striking one man

in the head. Angela had been a crucial witness in that investigation. The State argued that
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Angela’§ trial testimony was therefore a lie, and opened the door to questioning about the 1996
incident. The trial court agreed with the State that the door had been opened. The State said it
did not intend to elicit testimony implicating McDaniel in the 1996 shooting, because it was
Angela’s credibility, not McDaniel’s criminal history, at issue.

The trial court agreed with the State. McDaniel’s counsel yielded, saying: “Well, I agree
with the assessment that I have heard this momiﬁg. My concern was that [Angela] should be
impeached in regard to her experiences, bqt not in regard to any connection with my client.” 7
VRP at 873. Neither party discussed the issue of the jury independently speculating that
McDaniel might have been Angela’s boyfriend, and therefore the shooter, in 1996.

After the jury returned to the courtroom, the State asked Ange_la if she had been through
anything like this before. When she again denied it, the State asked whether she had been a
witness to a shooting by the man she was dating in 1996. Although Angela at first denied that
she had witnessed such a shooting, she ultimately agreed that she had given a statement about a
1996 shooting to the police and that this made her a witness. McDaniel did not object.

ADDITIONAL ANALYSIS
III. EQUAL PROTECTION AND DUE PROCESS: PROSECUTORIAL DISCRETION

McDaniel argues that the State’s broad prosecutorial discretion to charge either voluntary

manslaughter or se;:ond degree murder for the same conduct violates his equal protection or due’

process rights. U.S. CONST. amend. XIV; WASH. CONST. art. I, § 12. We disagree.

6 In his brief, McDaniel cites generally the Fourteenth Amendment to the United States
Constitution and article I, § 12, of the Washington Constitution. His argument focuses
exclusively on equal protection.
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A, Standard of Review

We review constitutional challenges de novo. State v. Vance, 168 Wn.2d 754, 759, 230
P.3d 1055 (2010). When an appellant alleges an equal protection violation, this court must
determine which level of scrutiny applies. Schatz v. State Dep’t of Soc. & Health Servs., 178
Wn. App. 16, 24, 314 P.3d 406 (2013), review denied, 180 Wn.éd 1013(2014). Where the
alleged discrimination affects a suspect classification such as race, or where it burdens
fundamental rights or liberties, it will be subject to strict scrutiny. State v. Hirschfelder, 170
Wn.2d 536, 550, 242 P.3d 876 (2010). Intermediate scrutiny applies where a law affects a
semisuspect class, such as gender, or burdens an important right. 170 Wn.2d at 550. Where
neither a suspect nor semisuspect class is involved, and where fundamental and important rights
- are not burdened, the lowést level of scrutiny applies. 170 Wn.2d at 550. This is rational basis
review. 170 Wn.2d at 550. We use rational basis review to consider whether the differential
treatment of offenders violates equal protection. State v. Armstrong, 143 Wn. App. 333, 339,
178 P.3d 1048 (2008).

Our Supreme Court has articulated another test for reviewing equal protection challenges
to the felony murder statute. State v. Leech, 114 Wn.2d 700, 71 1,790 P.2d 160 (1990). Under
this second test, we consider whether “the crimes that the prosecuting attorney has the discretion
to charge require proof of different elements.” 114 Wn.2d at 711. Under this second framework,

- equal protection is violated only when two statutes criminalize the same acts, but penalize them

differently. 114 Wn.2d at 711.
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B. Rational Basis Exists for Felony Murder Based on Assault

McDaniel argues that, with assault as a predicate offense for felony murder, the class of
defendants who commit second degree assault resulting in death receive different treatment.
Some are charged with second degree murder (felony murder), while others are charged with
voluntary manslaughter. McDaniel argﬁes that this distinction violates the equal protection and
fundamental fairness pri_nciples of both the federal and state constitutions,

Under rational basis review, the appellant bears the burden of demonstrating that the law
does not bear a rational relafionship to any legitimate state interest. Hirschfelder, 170 Wn.2d at
551. In Armstrong, Division One of this court addressed this question and held that the policy
choice to include assault as a predicate offense was rationally related to a legitimate state
interest. 143 Wn. App. at 340. As discussed belo.w, we agree with the holding and rationale of
Division One.

Under Hirschfelder, McDaniel must show that the differential treatment of people who
commit an assault resulting in death bears no rational relation to any legitimate state interest.
170 Wn.2d at 551. McDaniel cannot carry this burdeﬁ. The felony murder statute seeks to
“[plunish, under the applicable murder statutes, those who commit a homicide in the course [of]
and in furtherance of a felony..” LAaws OF 2003, ch. 3, § 1; Armstrong, 143 Wn. App. at 339.
This statute is rationally related to the legitimate interest of “punishing those who commit a
homicidev in the course of and in furtherance of a felony in the same manner as those who intend
to kill.” Armstrong, 143 Wn. App. at 340. McDaniel’s argument fails, because the felony

murder statute passes rational basis review. 143 Wn. App. at 340.

10
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C. No Equal Protection Violation Because Potential Charges Had Different Elements

McDaniel’s argument also fails under thc‘second test, which considers whether the two
statutes have the same elements but penalize the same act differently. The elements of felony
muider are different from the elements of manslaughter. RCW 9A.32.050(1)(b);
9A.32.060(1)(é); see Leech, 114 Wn.2d at 712. The elements of felony murder as charged here,
where assault is the predicate offense, are intentionally assaulting another either by recklessly
inflicting substantial bodily harm or with a deadly weapon, and causing the victim’s death in the
course of and in furtherance of the assault. RCW 9A.36.021; 9A.32.050(1)(b); Armstrong, 143
Wn. App. at 341. The elements of first degree or voluntary manslaughter are recklessly causing
another person’s death. RCW 9A.32.060(1)(a). Therefore, these statutes require different
mental states: second degree assault, and therefore felony murder as charged here, requires an
intentional assault, whereas first degree manslaughter requires a reckless state of mind. Leech,
114 Wn.2d at 712; Armstrong, 143 Wn. App. at 341-42. Because these crimes do not havé the
same elements, the authority of the prosecuting attorney to charge the defendant with felony
murder does not violate equal protection. Leech, 1'14 Wn.2d at 712; State v. Wanrow, 91 Wn.2d
301, 312, 588 P.2d 1320 (1978); Armstrong, 143 Wn. App. at 342,

IV. RIGHT To PRESENT A DEFENSE: VICTIM’S GANG AFFILIATION

MocDaniel next argues that the trial court violated his right to present a defense when it
ruled that he could not present expert testimony about gmgs. We disagree.
A. Standard ‘of Review

The United States and Washington Constitutions guarantee the right to present a defense.

U.S. CONST. amend, VI; WASH. CONST. art. I, § 22; State v. Wittenbarger, 124 Wn.2d 467, 474,

11
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880 P.2d 517 (1994). But this constitutional right is not absolute and does not ektend‘ to
irrelevant or inadmissible evidence. State v. Maupin, 128 Wn.2d 918, 925, 913 P.2d 808 (1996).
We review a trial court’s rulings on evidentiary matters for an abuse of discretion so long as the
trial court properly applies the rules of evidence.” State v. Aguirre, 168 Wn.2d 350, 362-63, 229
P.3d 669 (2010); State v. Foxhoven, 161 Wn.2d 168, 174, 163 P.3d 786 (2007).

To be admissible, evidence must be relevant. ER 402. Evidepce is relevant if it has “any
tendency to make the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence.” ER 401. For
expert testimony to be admissible under ER 702, testimony must be (1) by a que_xliﬁed expert, (2)
based on an explanatory theory generally accepted in the scientific community, and (3) helpful to
the trier of fact. State v. Rafay, 168 Wn. App. 734, 784,285 P.3d 83 (2012).

B. Trial Court Did Not Err by Excluding Irrelevant Expert Testimony

McDaniel argues that th¢ trial court violated his right to present a defense when it

declined to allox;v expert testimony about gangs from Detective Ringer. We disagree because the

evidence was irrelevant, and the right to present a defense does not extend to irrelevant evidence.

"In State v. Aguirre, our Supreme Court held that the scope of the right to present a defense
“does not extend to the introduction of otherwise inadmissible evidence. The admissibility of
evidence under the rape shield statute, in turn, ‘is within the sound discretion of the trial court.’”
168 Wn.2d 350, 3663, 229 P.3d 669 (2010) (citations omitted) (quoting State v. Hudlow, 99
Wn.2d 1, 17, 659 P.2d 514 (1983)). In State v. Jones, 168 Wn.2d 713, 719, 230 P.3d 576 (2010),
decided in the same term as Aguirre, the court held that the standard of review is de novo
whenever a defendant alleges a Sixth Amendment violation. See also State v. Iniguez, 167
Wn.2d 273, 280-81, 217 P.3d 768 (2009). We follow Aguirre, recognizing that the Sixth
Amendment right to present a defense does not extend to inadmissible evidence, and we review a
trial court’s ruling on admissibility of evidence for an abuse of discretion.

12
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Under ER 702, e)épert testimony musf be helpful to the trier of fact to be édmissible.
Rafay, 168 Wn. App. at 784. Expert testimony is only helpful if it is relevant. Irn re Pers.
Restraint of Morris, 176 Wn.2d 157, 169, 288 P.3d 1140 (2012). To be relevant, expert
testimony must have the tendency to make a fact of conscquence to the trial’s outcome more or
less probable. ER 401; State v. Atsbeha, 142 Wn.2d 904, 918, 16 P.3d 626 (2001).

McDaniel challenges only the trial court’s exclusion of Detective Ringer’s expert
testimony. Although the trial court stated it would allow McDaniel to testify regardiﬁg his
knowledge of Nicolas’s gang involvement, McDaniel did not do so. Thus, he presented no
evidence that Nicholas was a member of a gaﬁg generally or of the Hilltop Crips sp.eciﬁcally.
Without this evidence, Detective Ringer’s testimony could not make any fact of consequence to
McDaniel’s trial more or less probable. General information about gangs would not make it
more or less likely that McDaniel acted in self-defense when he shot Nicholas. Detective Ringer
could not, and did not plan to, testify about McDaniel’s state of mind or Nicholas’s affiliation
with any gang. His testimony could not make it more or less probabie that McDaniel reasonably
feared Nicholas.

Because Detective Ringer’s proposed testimony did not address any specific facts about
McDaniel’s fear of Nicholas, it was irrelevant to McDaniel’s s_elf-defense claim. Therefore, the
trial court did not err in refusing to admit Detective Ringer’s testimony.

V. INEFFECTIVE ASSISTANCE OF COUNSEL

Finally, McDaniel argues that his trial counsel was ineffective for failing to object to

damaging propensity evidence. He argues that impeachment evidence against his wife

necessarily informed the jury of an otherwise-inadmissible prior bad act (that he had shot

13
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someone in 1996), and that his trial counsel should h'ave objected to the impeachment. We
disagree.
A. Standard of Review

A claim of ineffective assistance of counsel is a mixed question of law and fact we
review de novo. State v. Sutherby, 165 Wn.2d 870, 883, 204 P.3d 916 (2009). A showing of
ineffective assistance of counsel requires the appellant to demonstrate both that (1) his counsel’s
performance was deficient and (2) this deficiency prejudiced his case. Strickland v. Washington,
466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Hendrickson, 129 Wn.2d
61, 77-78, 917 P.2d 563 (1996). The appellant’s failure to establish either prong is fatal to an
ineffective assistance of counsel claim. Strickland, 466 U.S. at 700.

Where the appellént claims ineffective assistance based on his trial counsel’s failure to
object, the appellant must also show that such an objection, if made, would have been successful.
State v. Gerdts, 136 Wn. App. 720, 727, 150 P.3d 627 (2007). We strongly presume that counsel
was effective. State v. Grier, 171 Wn.2d 17, 42, 246 P.3d 1260 (2011). “To rebut this |
presumption, the defendant beats the burden of establiéhing the absence of any ‘conceivable
legitimate tactic explaining counsel’s performance.’” Grier, 171 Wn.2d at 42 (quoting State v.
Reichenbach, 153 Wn.2d 126, 130, 101 P.3d 80 (2004)).

B. Trial Counsel Not Deficient

We view trial counsel’s decision of whether and when to object as a “classic example of
trial tactics.” State v. Madison, 53 Wﬁ. App. 754, 763, 770 P.2d 662 (1989). Counsel is not
deficient for failing to 6bject to a proper proceeding at trial. See Gerdlts, 136 Wn. App. at 730.

“‘Only in egregious circumstances, on testimony central to the State’s case, will the failure to

14
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obj'ec't constitute incompetence of counsel justifying rpversal.”’ State v. Johnston, 143 Wn. App.
1, 19, 177 P.3d 1127 (2007) (quoting Madison, 53 Wn. App. at 763). Itis a legitimate trial tactic
to forego an objection in circumstances where counsel wishes to avoid highlighting certain
evidence. Inre Pers. Restraint of Davis, 152 Wn.2d 647, 714, 101 P.3d 1 (2004).
| On May 15, 2013, the jury heard McDaniel testify that he had been with Angela for 22

years and that their oldest son was 20. Then, on May 20, the State cross-examined Angela about
having witnessed the man she was dating shoot someone in 1996. The State was attempting to
impeach her credibiiity with this fact, because she had previously testified on redirect
examinationvthat she had never been through an experience like McDaniel shooting Nicholas.

1. Conceivable Trial Tactic

McDaniel argues that his trial counsel was deficient because she failed to object to
impeachment evidence that potentially implicated McDaniel in a shooting from 1996. But there
is a conceivable legitimate trial tactic underlying McDaniel’s counsel’s performance, and so it
was not deficient. |

McDaniel argues that the State violated the trial court’s ruling regarding the
impeachment’s scope, a contention we disagree with.? But even if the prosecutor’s questioning
exceeded the boundaries set by the trial court, McDaniel’s trial counsel would likely have

avoided ij ecting in front of the jury. To object at that time would have been to call more

8 McDaniel argues that the prosecutor “assured the court he would not elicit testimony that
implicated McDaniel in the prior event, [but] failed to keep that information from the jury.” Br.
of Appellant at 36. But the record shows that the prosecutor diligently kept to the agreed
boundaries of asking Angela whether she had been a witness in an investigation about a shooting
by a man she was dating in 1996, without adding any other information implicating McDaniel.

15
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aueﬁtion fo Ange_la’s testimony, which would possibly invite the jury to consider otherwise-
inéidental facts with more scrutiny. See Davis, 152 Wn.2d at 714. Therefore, McDaniel’s trial
counsel’s performance was not deficient for failing to object to the State’s impeachment of
“Angela. |

2.. Objection Would Not Have Been Sustained

Because McDaniel bases his argument on trial counsel’s failure to object, McDaniel must
also shc;w that such an objection would have succeeded had it been made, Gerdts, 136 Wn. App.
at 727. Here, an objection would not have succeeded because the State presented admissiblei
impeachment evidence.

“[Wlhen a party opens up a subject of inquiry on direct or cross-examination, he
contemplates that the rules will permit cross-examination or redirect examination, as the case
may be, within the scope of the examination in which the subject matter was first introduced.”
State v. Gefeller, 76 Wn.2d 449, 455, 458 P.2d 17 (1969). Thus, when a party opens the door to
impeachment evidence by initiating exploration of a topic, the impeachment evidence is
admissible so long as it is within the scope that wés first introduced.

Here, McDaniel opened the door to questioning about Angela’s previous experience with
a man she was romantically involved with shooting someone. McDaniel’s trial counsel elicited
testimony from Angela that she had never been through something like the shooting before, to
explain Angela’s inconsistent memories about the shooting of Nicholas. By introducing the
subject of inquiry whether Angela truly had never been through something like this before,
McDaniel permitted the State to explore and impeach Angela’s response on the same topic.

Therefore, an objection to this line of questioning would not have been sustained, because
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McDaniel opened the door to it and the State’s impeachment evidence was directly within the.
scope of Angela’s earlier statement that she had never been through something like this before.
The State merely shox;ved that she had. |

| Because there was a conceivable legitimate trial tactic in McDaniel’s trial counsel’s
failure to object during cross-examination, and because sﬁclll an objection would not have
succeeded, McDaniel cannot overcome the strong presumption that his trial counsel was
effective. . State v. McLean, 178 Wn. App. 236, 247, 313 P.3d 1181 (2013), review denied, 179
Wn.2d 1026(2014). | | |

To conclude, we hold that the felony murder statute is not ambiguous. We further hold

that McDaniel’s eQual protection rights were not violated by the breadth of prosecutorial

discretion, the trial court did not violate McDaniel’s right to present a defense when it excluded

expert gang testimony, and McDaniel’s trial counsel was not ineffective, We affirm.

Worswick, J.

We concur:

Melnick, J. J
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Today I deposited in the mails of the United States of America,
postage prepaid, a properly stamped and addressed envelope containing a
copy of this Petition for Review directed to:

Agyei J. McDaniel, #761891
Stafford Creek Corrections Center
191 Constantine Way

Aberdeen, WA 98520

I certify under penalty of perjury of the laws of the State of Washington
that the foregoing is true and correct.

s o .
LATAE F s e
Catherine E. Glinski

Done in Port Orchard, WA
March 20, 2015
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