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I. IDENTITY OF PETITIONER 

1.1 <IMS Nl'l 'llE R:!t:i1:.ia'a:', .katoliy ~ ProSe, cni plD3lB1t to RAP 13.4(d), cS<s 

this cnrt to ~ IEI7i.av cr tm d=cisicm d?s:igatal :in prt II of this p:t:itim. 

II. DECISIONS 

2. 1 Peitioner asks this court to accept review of the decisions made 
in the unpublished opinion by the Honorable Juddge KorSlOO, J. , Judge 

Siddoway, C.J., and Judge Fearing, J., in relation to the Court of Appeals, 

Division III, case No. 31847-8-III, affinning the convictions against the 

appellant in the Superior Court of Benton County, case No. 13-1-00108-3 to 

two counts of traficking in stolen property in the first degree. 

III. ISSUES PRESENTED FOR REVIEW 

3. 1 Did the court of appeals err in affinning the convictions of two 

counts of trafficking in stolen property in the first degree when the evidence 

was insufficient to support the conviction? 

3.2 Did the court of appeals err in finding oo merit to the appellants 

argument to the improper jury instruction 14, which consequently shifted 
\ 

burden of proof to the defendant, and t:h~eby violating his Sixth Amendment 

to the U.s. Constitution· of his right to a fair _tiial? 
'I 

3. 3 Did the court of appeals Jrr in affinrJng 
1
't:he appellants exceptional 

. I 
/ 

sentence imposed by the Benton COunty Superior Comt, in the absence of a 

jury finding of aggravating factors,, rrore ccmronly kncMn as a Blakely 

violation? 

3.4 Did the search warrant violate Mr. Melniks constitutional rights, 
' 

and was it overbroad and found with~t probable cciuse as there was fb 11exus 

between the defendant and the original crime of r~sidential burglary, ~ 

(l+:I'I'I'I(N RR RE}I1EW '10 fUREr.E CIIRI') 1 1 
-) 

.•< 1 
{ 
,l 
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the seized perfume bottles should have never been perrnitted to be taken or 

submitted at trial? 

3.5 Did the appellants attorney ocxrmit ineffective assistant of counsel 

by failing to object to jury instruction 14, and by failing to challenge 

the search warrant on the grounds of no probable cause, and the warrant was 

overbroad, and that the required nexus between the criminal activity and 

the item to be seized was not met? 

IV. STATEMENT OF THE CASE 

4. 1 on January 13, 2013 the victam Tiffany Glassic came hane fran church 

to firxi her hane had been burglarized. (RP 82) She called the police. (RP 

92) She reported that numerous items had been stolen. (RP 89-92) 

4. 2 About 24 hours later, Anatoliy Melnik sold sate property to a Money 

Tree Lenier business, to wit, gold jewelry. (RP 172, 188-93). 

4. 3 on January 16 Mr. Melnik approached an employee at Ace Pawn for 

a price inquiry and verification to a loose diarcond. (RP 155) The clerk became 

suspicious and notified the police of his suspicion. (RP 146) The pawnshop 

staff retained possession of the diam.:n:l. (RP 149) • 

4.4 Ultimately the state charged Mr. Melnik with two counts of traffic-

ing in stolen property. (CP 1-2). Police detective John Davis testified that 

while Mr. Melnik was in jail he placed telephone calls to a female named 

Brooke. (RP 250) The detective listened to the oonversatioos and told the 

jury that he heard Mr. Melnik describe in detail in finding a bag of jewelry 

in a park in Pasco. (RP 251 ) Mr. Melnik did not testify. 

4. 5 The state proposed, and the court gave a jury instruction relating 

(H'li'I'I'U N 1'CR Rm1.IEW '10 ~ Ol.RI') 2 



to a civil procedure for claiming found property. (RP 279-80) 

4.6 During closing arguments the prosecuter suggested to the jury that, 

even if at the time he attempted to sell it, Mr. Melnik believe:i the jewelry 

had been lost, this would be sufficient evidence that he acted with knowledge 

that the property was stolen. (RP 287) '!be state further suggested that the 

theft means to appropriate lost or misdelivered property with intent to keep 

it fran the O'mler 1 and the prosecuter pursuaded the jury to believe that 

this was a scenario that could have happened in this case. (RP 292) 

4. 7 In making that argument the state relied in part on the provisions 

of RCW 63.21.010, which is civil in nature, and was given as instruction 

14 to the jury. (RP 301 ) 

4.8 The jury found Mr. Melnik guilty on both counst. (CP 60-61) The 

court imf.osed e.xceptional concurrent sentences of 1 00 11D11ths for each (X)Uilt 

based on an offender score of ten. The top of the standard range for each 

offense was 63-84 months. (RP 64, 67) The aggravating factors for an e.x­

ceptional sentence was found and imposed by a Benton County superior court 

judge, and not by a jury pursuant to the Blakely Rule. 

4. 9 Mr. t-Ielnik timely filea an appeal to his two convictions of traffick-

ing stolen property, un:ier direct appeal, to the court of appeals, Div. III. 

4. 1 0 A ruling in the form of an unpublished opinion came down from that 

court on February 24, 2015 affirming the convictions. 

4. 11 Hr. MelnL~, feeling himself aggrieved, am having standing to can-

plain, timely files this petition for review to the Supreme Court of Washing­

ton State. 

(l'fl!'l'l·it:N KR IWIDJ 'lO '.:iJE s:ImE a::t.Rl') 3 



V. ARGUMENTS WHY Rt.-V.LE'H SHOU!D BE ACCEPTED 

EVIDENCE WAS INSUFFICIENT 'ro SUPPORT THE OONVICl'IOO 

5.1 A jury found Mr. Helnik guilty of two counts of trafficking in stolen 

property on evidenca t.l'ta.t the state prese."lted which fell short in proving 

the essential ele:nents of t.l-te cr.iroo. 

5.2 The petitioner sul:nits to this court that the key element in traff-

icking in stolen property according to statute is having knowledge the prop­

erty ~~ stolen. 

5.3 RCW 9A.82.050(1) A person who knowingly initiates, organizes, plans, 

finances, directe, manages, or supervises the theft of property, or who 

kilOWingly trafficks in stclen property, is guilty of trafficldng in stolen 

property in the first degree. 

5.4 Definition of I-\no\lfledge: 1) unclerstandincJ gained by actual exper-

i~nce; 2) ral"lg~ of infonnation <to the bast of my->; 3) clear perception 

of t.""llth; 4) sanething learned and kept in mind; 5) ao:auaintance wit.~ or 

unde...7sta.>"rling of a science, .1.---t:, or technique. (~'7EBSTER' S ALL IN CNE DICI'ION­

.1.\Rl! AND THE:1AURUS 2008 EDrl'I0~1) • 

5.5 Definition of knowing: 1) having or reflecting knc:Mledge, intell-

igence, or infor.nation; 2) shrewdly and keenly alert; 3) deliberate, intent­

ional. ( WEBSIERS ALL n~ Ot'\ffi) • 

5. 6 Definition of Jmowingly: 1 ) In a knowing manner; with awareness, 

celiberateness, or intention. (WE.BSTERS AU..., IN ONE). 

5. 7 Knowledge that the property 'NaS stolen is a key element of the 

offense. State v. Killin3sworth, 166 Wn. App. 283, @ 287-88, 269 P.3d 1064, 

1067 (2012); Review denied, 174 Wn. 2d 1007, 278 P.3d 1112 (2012). 

(l'f!!'l'i'U N R:R l81ml 'lO 'llE SJ:mtE <Il.Rl') 4 



5. 8 The appellant argues b"lat this elQ..'In."lt was ro-~t proven beyond a reson-

able doubt. '!here was no direct evidence linking rlir. ~lnik to the burglary, 

and the circumstantial evidence that the state presented was wanting. 

5.9 The SUimarf of the circ-..l.:.Tt.Sta.itial evidc."lce is an .~e Pawn employee 

testifioo f.1r. Yzalnik looked nervous when he attEillpted to get a diam:>nd 

appraised. SO the e;:nployee, Mr. Essery, \\.'it.hout authority of law, wi theld 

the property fro:n Mr. Melnik, and decided to call the police on a mere assum­

ption. At that time his testimJney was pure speculation and conjecture, and 

it should have never been permitted at trial. 

5.10 The evE>.nts le..:"\:Ung up to t."lis encounter entailed tr .. 'lt Mr. M:llnik 

found sane j~-NeL."'Y in a park, sold gold at another place of business two 

days before this, an1 his attempt to get this diamond appraised falls short 

of t.lle definition of trafficking in stolon proparty. 

5.11 Th~ evi{lence that Mr. ~::!lnik nev<!lr n.ttemptErl to sell t.~ <li3II10..11.d 

is found in Y.r. Essery's test.im:m.ey. Q. ''There ·1-1asn't actually <'l:-"1 offer made 

b"t anyto:Jy on the ss.le, Di.?.rro:.id, cor.roct?" Jl •• "No. After ~Y ran hi•·n he 

w-o.dn' t gcing to make a..i off,=r." Q. "Pm he didn't make an offer to you for 

pt.;rchase, did P.o?" A. ''No he nev·er told us ~.mat he w.=lnted for it, no." 

<RP 164 nn 12-13>. 

5.13 RCN 9A.82.050 tr.3fficking in stolen property is an alternative means 

crfut·=· ~'lhen alternative troans of ccrCicritt.ing a sin3le offense are presented 

to a jurJ, each a.lternative means must be supported by substantial evidence 

in order to safe<;r.1:3rd a defE'n:lants right to a unanilrous jury determination. 

State v. Smith, 159 tm. 2d 778, 78.3, 154 P.3d 873 (2007); See State v. S~y, 

174 Wn. 2d 909, 914, 281 P.3d 305 (2012). 

5 



5.14 RCW 9A.82.050(1) desc.dbes t·do alt~-nativa •1lCanS: "Knowingly (1) 

initiating, (2) organizing, (3) planning, (4) financin:J, (5) directing, (6) 

nanaging, or (7) supervising the theft of property for sale to others, or 

(8) k.~owingly trafficking i£1 stoleu pr·of.erty." S~3.te v. Lindsey, 177 i'ln. 

Ap~. 233, @ 241, 311 P.3d 61 (2013). 

5.15 ~r. l"..elnik 'Nent i.nto the pawnshop to find out if the dian"Ond was 

re.u ald. at no time •:>ffo...rcc1 or u.cccptec~. an offer for the diaaond. 

5.16 'Ibis does. not meat tl1e elements of trafficking in stolen property 

in tlle first da:n.·a..~ in rc.--gard.9 to the loosr:~ dirurond, arrl the ~vid,:nce is 

therefore insufficient to support the conviction. 

5.17 In r3gard~ to th.; sale of gold to th.'? Money Tree Lender, the petit­

ioner arc;ues t-Jwt t~e k:=y clr::nent that he mew the golcl was stolen, was not 

proven beyond a reiloora'Jle doubt. This ar.:;-uma~t f,3.lls within the second alt­

e.--cn..itive aLGanS c:f the sb1tute Ret·7 9A.82.050{1) ••• "Y..ncmingly t.raffickins 

in stolen pro::>P...rty" • 

5.18 This is ~st.~bliahod in case la•t! as -.~~,ell ,'!.3 etatut..e. In st·..ate v. 

Killingsvi0rt.1'1, 1G6 Hn. i\R)· 283, @ 287-88, 269 P.3d 1064, 1067 (2012), that 

court ruled t.l'J.at to prove Killing91A10"t:'1 b~afficked in stolen property, the 

state had to t_?rO"v1?. he ~v the fYcoperty he pawned was stolen, r'9COg!1izing 

RCW 9A.82.050 1 RCW 9i\.02.010(19) i State v. Hennan, 138 Wn. App. 596, 604, 

153 P.3d 587 (1997) i arrl St.~ta v. Hichielli, win. 2d 229, 236, 937 P.2d 587 

( 1997 ) az; the ca.oog of pr:s>eed(~nt. 

5.19 \IJhen O.e~.r,r.ining t."le me.:ming of a 3tatute, the courts fuoda.100ntal 

objective is to asce:rt.:\in and ca.r'r'J out the legislatures intent. In r·~ Dct. 

(ff!!'l'l'llN Ern m 'lD 'liE EimM': <nm') 6 



of Danforth, 173 ~Jn. 2d 69, G7, 264 ? • 3d 7l:J.3 ( 2011 ) • 'Ih>=J lt:Yi3latllre is pre-

sumed to intend b.'"K?· I:.lain meaning of it_:; language. Stab .. ~ v. :;idbscn, 16 l\'n. 

App. 119, 127, 553 P. 2Cl 131 ( 1 S75). In detonn:tning th<? pla.in ;c..::&ni:-:-~r of a 

prevision, the .::ourt looks to t~v~ t.e}~t of tb:;: ~tatutory provision in (J\10Btion, 

a:~ \'.tell as t.h~ :-on text :<f th8 ~b tute in which that provislon is fo..1nd, re-

Wn. 2c1 815, 820, 239 D.3:J 35t. {2010). 

5.20 In t.'1e -:::rL:tinal c-..ases, f.~irnsss dictat.as that st..'ltutes should be 

JJ.terally ::trrJ strictly o::>n::truecl and t.h..at courts should r·::frai.n fro:~. :..tsing 

p:>ssihle but ;ttraine·J :l .. nt&pr::t:~tion~. S:~ St~te v. P.-r:;llr 8) t<1n. 2c1 383, 

3QC 51R n ~~ ~Q~ f1D74) ... :C, t-' t (.) .t' • "'• ..... U ....- 0 \ I ..-~ .. 

~'0:r.:: to !:.h~ knint, t.'he Ace f>i'l•m employe~ :l .. llegally seized the prop-

his CUJ.1st.:l..tut:lo:t:t1 rights by ~.1ithold1J1g his pro?....rt:Y and chccki:tlg 'h.is nam3 

trux)ugh cou...:t re·~isb:y for '~\.'1ts and w.:n:·r?nts, :;_nC\ then subsequently calling 

of p.rivate <J.ffai::B c1r ~ore i.nv.?dec1. 



5.23 

day lives. Stab~ v. r.ow3hty, 170 ~;n. 2(~ 57, 63, 239 F.Jd 573 (2010). Tho 

of trafHdd.n:; i.n 3cole.r: ;r·"Jp~~rt"y, Petitione.r n'!spectfully asks this court 

tc accept rE=.vim;. 

( 1 nnr;) • ~<~"' .;,(·"!·,: .. v v"''l11F 1 ?3 T?:'J 2(l 704, 7101 P.71 P. '-'d 13~, - .. · ~ ... ~ I ~ .r • • .., .... ·- .._.. • • ~ ·-~ ! ~. ; .J l. • ' ,. '-"' N- ...... 

135 ( 1994). 

5.28 

In t.~~ c:··Jurt of 'J.?f>A.-als noptl.blisll<?d opinion t.hey ruled that VJhil~ 

8 



the relevancy of instruction 14 can be questioned, it did not impet'missibly 

shift the burden of proof. 

5.30 The Petitioner wholly disagrees. The State used instruction 14 in 

there closing arguments while never sul:mi tting any evidence to the statute 

during the evidence portion of the trial. But the prosecutor inplied that 

Mr. Melnik was guilty because he did not canply with the civil lost property 

statute. 

5.31 Prosecutor Ms. ltRoberts, " ••• We have a statute that tells you 

very clearly if you find property, as the defendant stated in his pOOr1e calls, 

you have to do that. He didn't. Therefore he has stolen property ••• " (RP 

319). 

5.32 The petitioner argues that these closing arguments by the state 

did infact shift burden. You have a jury that is untrained in the law, not 

familiar with legal language, aoo a judge giving them a a jury instruction 

surrounding a civil statute in a criminal case, followed by a prosecutor 

implying that the defermnt is guilty for not following this civil statute, 

any reasonable person would infer that this casted a burden on Mr. Melnik, 

as well as a shadow of guilt. UltLilately a civil statute was used against 

Mr. Melnik to cx:nvict him of criminal activity. 

5.33 JUry instructions, taken in their entirety, nust inform the jury 

that the state bears the burden of proving every essential element of a crim­

inal offense beyond. a reasonable doubt. State v. Pirtle, 127 Wn. 2d 628, 

656, 904 P.2d 245 (1995). An instruction that relieved the state of its bur­

den would constitute reversible error. Id. 

(l'EI'I'tllN RR RIMEW 'lD 'lfE SIHH: CilRI') 9 



5.34 The state subnitted that because Mr. Melnik did not CXlllply with 

RCW 63.21 • 01 0, a civil statute, he had stolen property. That ~lied he was 

guilty in trafficking in stolen property a.rrl the burden was shifted to him 

to then explain why he did not COf:lPlY with a civil statute. 

5. 35 The court of appeals recognizoo in their unpublished opinion that 

there was a relevancy issue surrounding instruction 14, but they erroneously 

ruled that it did not shift the burden of proof, arXl therefore the petitioner 

respectfully asks this court to a~pt revi&AT. 

5.36 The petitioner asks this court to seek additional review in light 

of the ruling in the case of State v. Killingsworth, 166 wn. App. 283, @ 

290, 269 P. 3d 1 064 ( 2012) • That coort re<X)gllized an issue surroun:ting the 

"to convict" instruction, arrl it proposed a remedy through a preferable in­

struction stating : "That on or about. _, the deferrlant knowingly sold, 

transferred, distributed, dispensed, or disposed of property to another per­

son, .knowing the property was stolen. 11 

5. 37 The trial court did not use this preferable instructicn in Mr. 

Melnik's case, (Instructions 6 and 7, RP 276-77), and although the Killings­

worth court did not use Lrendatory language in this preferable instructioo, 

they suggested this because that oourt recognized the potential for confusioo 

and misinterpretation to a jury of the key element of trafficking in stolen 

property, am in the interest of justice, a rrore adequate and preferable 

instruction was suggestOO. as a future remedy. 

5.38 This a.rgur.lant has sane merit as the facts surrounding Mr. Melnik's 

case are that the state did not prove beyond a reasonable doubt b"lat he knew 

the property was stolen. 'Itlat, as well as the "knowingly" being defined as 

(H'l!'i'I'RN RR I&T.IEW 'lD 'II£~ <!l.P.l') 10 



b:-:ing aware of 1 fact o:r. ~irC'..!::lStf!r.~ U.t"c;;t-,..,!ctit:':'~ 9) f (:0'J::'1'?'3 with the civil 

lost property :!t:!.tute? ( :L'"l.c:truction 14), ha3 I~ft '3. let ::-;f ri'X'm fer m.i.s­

int•~rpr?taticn ?.!1:1 err<-,r.. ~·= 'Y"lti tiOPsr th~r<:>fon:o ~~k:: thi <:~ c<1urt t.-:: 3cce-pt 

revie'>J. 

~L~K~LY VIOLATION 

5.3~ '!'r.e mtiti!"n~r ~~t:m.itn th~t 'h~.'! ~":'~~t~_oT":>.J. e.~nte_11ce te~ i...ITI~roOE'r, 

an1 t..h~rcfc::e ill~~l .• ?-n~ i.C! ,rti""P. fad.@ ~vi~nce of a. Rl.::Jkely Violatj_on. 

5.40 On t~e C:"J.y of sentencing the iud.ge sai.d, " ••• that a ~i..11ql~ crime, 

but ccmreitti~ t·n ~ff~ns?s, ~~~ ~~ttin? se11t~noed for hoth of t~ where 

it ~~shes tlo,.e cff;m(l.er. s~re :".~'?' ni..,e, T·~.1B ~ot ty!:'1.C3lly he a situatton 

\;rh~r~ ~e?." ~~·! 1?.94!' .• 535: that the high off~ds.t" scorc.?. rac:lult~ in sane crimes 

going unp.1!1is!'l~~". (l)t> 19 ~ ~~!1t?ncinq). 

5. 41 T110 juiiq·:1, .~fter ~i.ztng that this st:1.b:t.e :l.s not typically 

a~plicable hec-"1'.'~~ ~. ~1.nik' ~ cff~nd~ ~oor~ ~.,as R 'hef.oX"9 adoing thec;e 

tv:o C11rt'¢.!1t cri~ poi!11:E~, h~ tJ.,.~n nl':'OCeerl~ t,., er:IX'fl.~!sly .::J~ly th~ :;tggr;;~­

VC!tin:r fr..-.-:tcr. r:tJ'itute ~r_,..,~~e "f ?. ~tt~rn of p:!.~t beh~vicr. ( -qp 19) • 

5.42 Thi!=! :!.!:' ~!I. cnnflict ,·!ith Bb~~ly v. Nl'!sh:i.ngtoo., 542 u.s. 296, 313-

H, 124 s. :t. ?.531, 159 :r.J.Ed.21 tt03 (2004), ~nd it v;_ol~tes ~r. Melnik's 

Sixth J'l..me!"l.d'Tlent to the TJ.S. Con~titut:lon. 

5.;.::; P.e·~~-r.ol-?ss of the !'ltc"ltutory source of th'?' =t~1gravat.or, th~ ~ury must 

un,:mirrx:>usly finfl bc:yone ~ reasooe,ble r3cPbt an~, c-.gqTav~ting ~iret.11'T'star.ces 

th~t incr.e:.=t~t:! toc ~..n1.l ty for 21. crlre. Sta.te v. t-ltlnez, 17 4 ~:rn. 2d 707, ca 

712, 2es P.3r 21 (201?.). 

5. t:-1 Fixing of. ~1"-~1 ties for criminal offenses is ~ leg:f.s lat:t~ function. 

State v. Amrrcos, 105 Wn. 2d 175, 180, 713 P.2d 7191 718 P.2d 796 (1986). 

(Wf'l'l'!tN l'tR REVIEW '10 'II£~ c:a.P.I') 11 
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5.49 In addition to ta'rl.s, the petitioner argues that his standard range 

of 63-84 ronths was neither light nor lenient in canparisoo to the crime 

charged, considering the most he evar did before was a sentence of 43 roonths 

on a prior term, half of the standard range of his current offenses. 

5. 50 The court of appeals ruled in their unpublished opinion that the 

United States Supreme Court allows judges to decide questions of law that 

affect sentencing ranges, citing State v. Alvarado, 164 wn. 2d 556, 663-69, 

192 P.3d 345 (2008). 

5.51 ~Jhat distinguashes Mr. Melnik's case fran Mr. Alvarado's is that 

he was charged with six felonies Cti'lCJ t-~ gross misdemeanors that would have 

gone unpunished, where in this case there is only two felonies fran the same 

crime that the sentencing judge already stated would oot typically be a situa­

tion where RCW 9. 94A. 535 applied. 

5.52 An appellate court analyzes the appropriateness of .:m exceptional 

sentence by asking (1) ar~ the reasons given by the judge supported by the 

rerord under the clearly erroneous starrlard? (2) do the reasons justify a 

departure fran the standard range urrler the de novo review? ( 3) Is the 

sentence clearly too axce:ssive or to lenient under the abuse of discretion 

standard? state v. Law, 154 wn. 2d 85, 93, 110 P.3d 717 (2005). 

5.53 The petitioner sutmits that the court of appeals has failed to 

analyze the appropriateness of the exceptional sentence by not t.lrroughly 

reviewing the three questions de novo according to State v. Law, 154 Wn. 

2d 85, 93, 110 P. 3':3 717 ( 2005), and the petitioner appeals to the Washington 

State Supreme Court uooer ta~ legal authority of RCW 9. 94A. 585- "VJHICH 

SEN'l'Eta.S APPEAIABLE--PROCEDURE--GROUNDS FOR REVERSAL--WRITI'EN OPINIONS", 

(Wi'l'i'U N R.R ~ 'lD 'liE am:t£ C!l.RI') 13 



and respectfully asks this court to accept review. 

CHALLENGE TO SEARCH WARRANT 

5.54 The Petitioner, for the first time on appeal, and pursuant to ~P 

2.5(a)(3), submits a challenge to the v~lididy of the s~~ch warrant on the 

grounds that it wru3 overbroad, and had no probable cause, ultimately violating 

Mr. Melnik's Fourth Amarrl:nent to the u.s. Constitution, and Article I, Section 

7 to the Washington State COnstitution. 

5.55 Couple \1\"d.th this challmge to the search warrant, Mr. Melnik will 

be following an ir.effecti ve assistance of counsel argument to the court for 

his trials attorney 1 s failurE! to c.""-'\llenge arrl suppress the fruits obtaL"led 

from that warrant, as the evidence seized was not even on the "evidence of 

the crime or fruits of the crima" list. 

5.56 In general a court will not consider an issues rai500 for the first 

t:iiTlc on ap;eal, ur'll.ess it is a manifest error affecting a constitutional 

right. State v. Kirkman, 159 t.vn. 2d 913, 926, 155 P.3d 125 (2007). If the 

error is of a canstitution::l magnitude, the defe.'1Cl---:mt. must sh<7ta.' hew the 

alleged error actually p:!:'9judiced him in the context of trial. State v. 

McFarland, 121 ~n. 2d 322, 333, 899 P.2a 1251 (1995). 

5. 57 The Fourt.l-t Ame.nc:1roon.t to the u.S. COnstitution provides that "No 

warrant shall issue, but upon probable cause, supported by oa.th or affirmation 

and particularly describ.ing the plaCf:'rl to be s~rched .w the th.ings to be 

seized". '!his a~n&nent was designed to prohibit "general searches" and to 

prevent general exploratory ru:."!maging in a ?&Son 1 s ~Jcngins". State v. 

Perrone, 119 ~ln. 2d 538, 545, 834 P.2d 611 (1992). Similarily, Article I, 

Section 7 of the Washington State Constitution provides t."lat "No person shall 

be disturbed in his private affairs, or his hane invaded, wit.:,OUt authority 

(MI'I'i'il N 1Im l8T.mW '10 'II£ &.~leE <Il.RI') 14 



of law." 

5.58 ~1e constitutional provisions impose two requirements for search 

werrants that are closely intsrtwine:1. Perrone, 119 Hn. 2(1 @ 545, 834 P.2,: 

611 ( 199 2) • 'First, a warrant can be issut=~l only .if sup,;:orted by probable 

cat:tza. St.-=tb:: v. INOOS 1 174 !!Jn. 2d 354 1 359 1 275 P.3d 31-1 (2005). Probable 

cause ~dsb:; if the affidavit in sup~::o:t:'t of the ""arrant sets forth facts 

and circumstancr->....s sufficient to establis.b a reasonable inference that the 

defendant is prcbably involved L~ C1"iiTLtnal activity a~ that evidence of 

the crime can be found at th.-3 place to be sea.rc..~.:1. State v. Thein, 1313 •·!n. 

2d 133, 140, 977 P.2d 582 (1999). Proba.':lle cau3i2: rCCjuires a ne}rus ooth betrlleell 

cr:i.rJ.nal activity and the iten to be seized, and between t.be ite:n to be seized 

an£1 t.l-Je place to b.? se..:rrcherl. Thein, 130 ~in. 2d @ 140, 977 P.2d 582 (1999). 

5.59 Seco0.d 1 
11 a se.::trch warrant mus·t. sufficiently definite sc the officer 

e}:ecuting the ~~-rant can identify the property sought with reasonable c 

certainty". State v. Ste.'1Son, 132 Hn. 2d 688, 692, 940 P.2d 1239 {1997). 

The .required degree of :3pecific:i. ty 11 vari~!S accCJ~dinr.J to the circu-rstances 

and the typ.:; of .:l.tem::; involved". Ster.soll, 132 Y.Tr... 2d@ G92, 940 P.2d 1239 

( 1997) • The particularity r&,i-uiro;r.e.nt zel."'Ves t.l'}e dual functions of 11lL1d ting 

the executing officer's discretion" and infoming the person subject to the 

seat'ch t-rctrrnnt 1vlut it<.~.-ns .rray be sGized.. State v. Riley, 121 V\"n. 2d 22, 29, 

846 P.2d 1365 (1993). 

5. 60 In the caoc cf ~·tr. Mclni 'k, :;: se-:trch \>;arrant ;..ras executed at his 

house by Detcctiv~~:: M>-mteblanco1 Lc.n3 1 'i'lt"!att~~bee, and Corporal Dronen, (RP 

235) for the crime of resicf:>-ntial burglary 1 which the defendant was never 

charged with, and the state repeatedly said at trial b~t there was no 

evidence leading the burglary to Nr. Melnik. 

(J.+li'l'!'!! N R:R R1MEW '.10 '11£ aBDE <Il.RI.') 15 



5.61 In addition to that, v1l~..n searching the hcxne no it0.ms that \<Ta.S listed 

in the warrant \V'ere found 1 (?J> 236} »t.TeV•lr, the cJetectives took and seized 

obtained GVi~~enc::; .J.gainst Br. i':c•ln.i}: to support 3. conviction a.gain2t hLr: 

fer trT;:~fficking l'l stclc.!'1 :>rop:~rty. But tl1'= s~:u:ch ~varrnnt ~ti3.S for a 

r.ased-antial turglary. 

5.52 T~v~ petitioner s-~.nits- th3t ti-le ,:;e.-1rch warrant v."as over broad becuase 

mHtv l, ~-i~rrant is ove-r broad if eith?r n-:!C;fuirema'1t is net ;:;atisfier:i.. State 

v. :•taddax, 116 Nn. 1~. 796, 005, 67 P. 3d 1135 ( 2003), affir:ued 152 lm. 2d 

J9Q 98 o 1~ ·~ag (?~n4) " ~ 1 .. • .-I..\ l I :7. -·'·· ..1 • • 

O!' hec.:~u~~·~ it 08scrib?.:: 1 [Brt:icularity or otherwL3~~, ite:ns :or which pr:)bable 

cause c'.ioe.s not exist. Y.ac.dox, 116 ~':n. P.pp. @ 805, 67 P. 3d 1135. Fu..rt:her.-nore, 

a \·.:r.:rrant will b~ fc;,.:u11:'l ov9r ;·xr.os.d if ::,(::me !_:Ortions ar~ 3up_90rted by probable 

causa and ctl1er pcrtior:G c-.:::-e not. ~':.?J2i:.:~ox, 116 :~n. App. (; 806, 67 P.3d 1135 

(2003). 

5.63 As the rscord rsflgct::<, tlus se3rcl; 11arrant was e}:ecuted against 

resad?nticl bur.;lcl71 and then naming off cvr~ 20 thi11.gs tr.at tb.e police 

5.64 ·.rne polic·c ultineb?l.l' ted<. i:t~JC· p;:rfume bottles tdthout infonaing 

t:.b~ p-~rson.s .;;ul:ject to the &-~a::ch 'tlerru.nf..: what items m:ly be seized, contrary 

to state v. Riley, 121 vm. ~d 22, 29, 84€ r.2d 1365 (1993). 
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S.GS Thi.::; error prejudiced ~~rr. MG1.nik in the context of his trial ~JE:cuase 

these perfume bottles >-·7t:•;:e used c-s evidi'::nc~ a.gaj nst hi•.1 to support a convict-

5.6( 

o:;;,u ever broad ar.d t,.'-',e.r;: was no probable cause to supfOrt itr there V.'aS no 

a"ld lnt:kl8 :r., :3nc:t.ion 7 tc dl~ lh::;~inqton St~t:: C".on:;titution. 

5.67 In 2.ight of the inanifest error a.ffecting a constitutional right, 

Ii',;SFFECTIV'S l\,SSIST.l!_:i:'TCE OF COt:NS'CL 

5.58 

ivf:: 3s::::istance of couns:.l by hi-:~ trial 3.ttorney for his f-lilur?:S to object: 

."'~...'1d hi:J failure 

5. ?9 E'or a :>o.3:i.tion0r to prev2il on :l..n0ff,:ctive assist3.ncc~ of counsel 

Stric:·d:lnd v. P::shj_n:;ton, 4156 U.S. 65n! r;-:";7, 1C4 S. Ct. 2032, eo L.Fd.2d 

67~ (1984'• c•+-.,.f-·"> tT r•-,.~nr 171 r.;,.., .,(~ 1 7 -:>'1 .,., .,,.t.:: P -...:~ 1"\60 '"01 1 ) "J: J1 ,~J\..-~ .... d-· • '-t.--!...~:.~_ ..... , _ ~·J-A• • .;...I 1 1 --'.:..- .. ,_, ~ ...... .o.. • ._L"' .";:, \G. ' • 

5.70 

for counselor's error' S 1 the result of th.~ prooz"?ding >"."'t.:ld have bes..11 dif-



~~ Al7 1 31 ~~~ P ;d 1?~c' (?n11) -~ I ~ •1 -~~ -•- -w -~ • 

5.71 

1C7-02, 1~7 ?.JC 1268 (2006). 

':.i2 

~1is t·da.l dttorr:.;y r;f.C:en effective he ~K>'.lld :uve done this, a;:-rl the appella."lt 

5.73 

vobntarily l·elingquish his risi.!t to obj 8Ct tu jury ir..::;tructioH 1 ,i, ·:Jr to 

t)f::.ing tr:=.in:::-!'·:; in U·.8 Lm, fiil:'"'3 to :lo ei·cher ':lne, raisL11g ~:rejudicial issues 

eviclcncr:.- against hi::a at trial. 

::.75 

5.75 

(IE!'I't'!i N RR REmE'l 'lD 'lffi flim£ CORI') 18 
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DECLARATION OF MAILING 

GR3.1 

I, A'Oo..t0 \\:j Me\ a~'¥-, on the below date, placed in the U.S. Mail, postage 
prepaid, Y. envelope(s) addressed to the below listed individual(s): 

fhe Coud- o£ ~ppe.c.Je, Aocl:cet,) 9-,e1v;'o M;\\er 
D :v1 s,\ oo Tif \be is.\-; o M"'c:e Mc.R~f'~CS 

t\J, So a c e..cl o.,C Ak\occe 'j a.-b Lo.1.,J 
Spo~a.oe_1 ~lA. '¥\2.0\ 112.2 .. \,.). Otl.o.oo5o.a PL. 

tbe..nne.v,l~C.~ I wA 9<"\::S~Co-'235~ 

W.f\. Supf'exoe Cou-r~ ~oeJ C,-erv1bec\ICZJ 
1 

PS. 
Jerop\e c£ Su.s.,.-\=,ce, A+\-or-n~ o.A Lo.,.u 

QO. Rax. l.to329 ?.0. Ba)( <?\\CoCa 

Otyrnp i CA, GJ.A. ~SO"'\ -<R19 Spc4.v.ne r L.J.A. 99.2 o9 

I am a prisoner confined in the Washington Department of Conections ("DOC"), housed 

at the Coyote Ridge Conectional Complex ("CRCC"), 1301 N. Eplu·ata Avenue, Post Office Box 

769, Connell, WA 99326-0769, where I mailed said envelope(s) in accordance with DOC and 

CRCC Policies 450.100 and 590.500. The said mailing was witnessed by one or more staff and 

contained the below-listed documents. 

1. 1?e.\\\:\oa ro'C ~e\J~eu.) ~0 StA~f'e:cDe. COLkf'~ 
2. 

3. 

4. 

5. 

6. 

I hereby invoke the "Mail Box Rule" set forih in General Rule ("GR") 3.1, and hereby 
declare under penalty of perjury under the laws of the State of Washington that the forgoing is 

true and conect. 

DATED this _ _,_l (o=-.L+h"+---- day of 



FILED 
FEB 24,2015 

In the Office of the Clerk of Court 
WA State Court of Appeals, Division III 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION THREE 

STATE OF WASHINGTON, 

Respondent, 

v. 

ANATOLIY MELNIK, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 31847-8-III 

UNPUBLISHED OPINION 

KORSMO, J. - Anatoliy Melnik appeals his convictions on two counts of first 

degree trafficking in stolen property, alleging that the evidence was insufficient and that 

the court erred in giving an instruction describing the process for claiming lost property. 

We affirm. 

FACTS 

Tiffany Glassick's home was burglarized while she was at church on January 13, 

2013. A television, numerous small jewelry items including an engagement ring with a 

very large diamond, three bottles of perfume, and a portable hard drive were missing. 

Within 24 hours, Mr. Melnik appeared at a Money Tree store and offered to sell several 

gold jewelry items including a ring with a large diamond. When told that the store would 

only purchase gold, but not precious stones, Mr. Melnik removed the diamond and sold 

the band along with the other gold jewelry to Money Tree. 



No. 31847-8-111 
State v. Melnik 

Mr. Melnik was arrested after he attempted to sell a large diamond to a pawn shop 

two days after the jewelry sale. Suspicious, the pawn shop retained the diamond and 

notified police. Officers obtained a search warrant for Mr. Melnik's residence and 

recovered two bottles of perfume from his residence. The perfume matched the popular 

brands stolen from Ms. Glassick. 

The prosecutor charged one count of trafficking in stolen property for each sale. 

Ms. Glassick identified the gold sold to Money Tree and the diamond sold to the pawn 

shop as items stolen from her. Mr. Melnik did not testify at trial, but the prosecutor 

called a detective to testify to the contents of a recorded jail telephone conversation 

between Mr. Melnik and a woman named Brooke. In that conversation, Mr. Melnick 

claimed to have found the jewelry near a bridge in a Pasco park. 

The prosecutor proposed a jury instruction describing Washington's civil 

procedure for claiming found property. The defense did not object and the court gave the 

instruction. Defense counsel argued to the jury that Mr. Melnik did not know the jewelry 

was stolen and pointed to the detective's testimony concerning the jail telephone 

recording as the only evidence of how the jewelry came into Mr. Melnik's possession. 

He also discounted the found property instruction on the basis that it did not apply to Ms. 

Glassick's obviously stolen property. The prosecutor briefly mentioned the instruction in 

both of her arguments. 
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No. 31847-8-III 
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The jury convicted Mr. Melnik as charged. Based on an offender score of 10, the 

court imposed an exceptional sentence consisting of concurrent 1 00-month sentences. 

Mr. Melnik then timely appealed to this court. 

ANALYSIS 

Mr. Melnik contends that the found property instruction improperly shifted the 

burden of proof in this case and that the evidence does not support the jury's 

determination that he knew the property was stolen. He also filed a pro se statement of 

additional grounds (SAG). We address those contentions in the noted order. 

Jury Instruction 

Mr. Melnik contends that the found property instruction put the burden on him to 

establish a right to the property and therefore shifted the burden from the State to prove 

he knew the property was stolen. We disagree. 

"Jury instructions, taken in their entirety, must inform the jury that the State bears 

the burden of proving every essential element of a criminal offense beyond a reasonable 

doubt." State v. Pirtle, 127 Wn.2d 628, 656, 904 P.2d 245 (1995). An instruction that 

relieved the State of its burden would constitute reversible error. /d. This type of 

challenge is reviewed de novo "in the context of the instructions as a whole." /d. 

As instructed in this case, the jury was required to determine whether the State had 

proved beyond a reasonable doubt that Mr. Melnik "knowingly trafficked in stolen 

3 
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property." Clerks' Papers (CP) at 46, 47 (Instructions 6, 7). In tum, "knowingly" was 

defined as being aware of a fact or circumstance. CP at 48 (Instruction 8). 

The instruction at issue was number 14. It provided: 

( l) Any person who finds property that is not unlawful to possess, the owner of 
which is unknown, and who wishes to claim the found property, shall: 
(a) Within seven days of the finding acquire a signed statement setting forth an 
appraisal of the current market value of the property prepared by a qualified 
person engaged in buying or selling like items or by a district court judge, unless 
the found property is cash; and 
(b) Within seven days report the find of property and surrender, if requested, the 
property and a copy of the evidence of the value of the property to the chief law 
enforcement officer, or his or her designated representative, of the governmental 
entity where the property was found, and serve written notice upon the officer of 
the finder's intent to claim the property if the owner does not make out his or her 
right to it under the appropriate RCW. 
(2) Within thirty days of the report the governmental entity shall cause 
notice of the finding to be published at least once a week for two successive 
weeks in a newspaper of general circulation in the county where the 
property was found, unless the appraised value of the property is less than 
the cost of publishing notice. If the value is less than the cost of publishing 
notice, the governmental entity may cause notice to be posted or published 
in other media or formats that do not incur expense to the governmental 
entity. 

CP at 54. 

Viewed "in the context of the instructions as a whole," this instruction did not 

impermissibly shift the burden of proof in this case. The elements instructions each told 

the jury that the State was required to prove that Mr. Melnik knowingly trafficked in 

stolen property. Nothing in instruction 14 changed that burden. It described the process 

for a person to file a claim for found property, but the instruction did not indicate that Mr. 
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Melnik or anyone else was required to invoke the process simply because they found 

property. It likewise did not change the definition of knowledge. 

The State's burden remained as described in instructions 6 and 7. While the 

relevancy of instruction 14 can be questioned, it did not impermissibly shift the burden of 

proof. This contention is without merit. 

Sufficiency of the Evidence 

Mr. Melnik also argues that the evidence did not support the jury's determination 

that he knew the property was stolen. Properly viewed, the evidence allowed the jury to 

make that determination. 

Well settled standards govern appellate challenges to the sufficiency of the 

evidence to support a conviction. We review such challenges to see ifthere was evidence 

from which the trier of fact could find each element of the offense proven beyond a 

reasonable doubt. Jackson v. Virginia, 443 U.S. 307,319,99 S. Ct. 2781,61 L. Ed. 2d 

560 (1979); State v. Green, 94 Wn.2d 216, 221-22, 616 P.2d 628 (1980). The reviewing 

court will consider the evidence in a light most favorable to the prosecution. !d. 

Reviewing courts also must defer to the trier of fact "on issues of conflicting testimony, 

credibility of witnesses, and the persuasiveness of the evidence." State v. Thomas, 150 

Wn.2d 821, 874-75, 83 P.3d 970 (2004 ). "Credibility determinations are for the trier of 

fact and are not subject to review." Id. at 874. 
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Mr. Melnik argues that the only evidence of knowledge is his own statement that 

he found the property. We disagree. Not only did the jury not have to credit that story, 

the evidence of Mr. Melnik's actions allowed an entirely different view of the facts. It 

has long been the law of this state that possession of recently stolen property, coupled 

with some slight corroborating evidence, is sufficient to establish knowledge. E.g., State 

v. Couet, 71 Wn.2d 773, 775,430 P.2d 974 (1967); State v. Portee, 25 Wn.2d 246,253-

54, 170 P.2d 326 (1946); State v. Salzman, 186 Wash. 44, 47,56 P.2d 1005 (1936); State 

v. Rockett, 6 Wn. App. 399,402-03,493 P.2d 321 (1972). 

The evidence showed that Mr. Melnik, whose residence contained two perfume 

bottles similar to those stolen from the victim, was in possession of the stolen jewelry 

within 24 hours of its taking from Ms. Glassick. That evidence of possession of recently 

stolen property was corroborated by his unlikely story, repeated efforts to rapidly sell the 

jewelry for discounted rates, and an inconsistent statement to the Money Tree employee 

that he was trying to settle a bet over whether the diamond was real or not. These were 

not the actions of an actual or innocent owner, but could easily be construed by the jury 

as the actions of a man with guilty knowledge that he possessed stolen property that 

needed to be disposed of in a hurry. 

The evidence was sufficient to support the jury's determination that Mr. Melnik, 

whether or not he stole the property himself, knew it was stolen when he trafficked in the 

stolen property. 
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Statement of Additional Grounds (SAG) 

In his SAG, Mr. Melnik argues that his exceptional sentence was improper, the 

prosecutor committed misconduct, and his counsel performed ineffectively. We again 

disagree with his arguments. 

Mr. Melnik asserts that the exceptional sentence was improperly imposed in the 

absence of a jury finding of the aggravating factor. He is incorrect. The United States 

Supreme Court allows judges to decide questions of law that affect sentencing ranges. 

See generally State v. Mutch, 171 Wn.2d 646,656-59,254 P.3d 803 (2011); State v. 

Alvarado, 164 Wn.2d 556, 563-69, 192 P.3d 345 (2008). Here, the offender score was 10 

points for each offense. Since the sentencing ranges stop when an offender reaches nine 

points, the extra offense in this case would go unpunished under the standard range. /d. 

Accordingly, the trial judge had authority to impose an exceptional sentence because the 

second count was otherwise a "free" crime without penalty. !d. There was no error. 

Mr. Melnik also argues that the prosecutor committed misconduct in closing 

argument, isolating seven sentences from the prosecutor's closing remarks, none of 

which were challenged at trial. He does not persuasively argue that any error occurred. 

RAP 10.1 0( c). He also fails to show that he was so prejudiced by the claimed errors that 

a timely objection could not have cured it. To prevail on this claim, he needed to do 

both. State v. Magers, 164 Wn.2d 174, 191, 189 P.3d 126 (2008). This claim, too, fails. 
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Finally, Mr. Melnik contends his attorney rendered ineffective assistance by not 

objecting to the prosecutor's closing argument. To prevail on this claim, Mr. Melnik also 

needed to show that his counsel failed to perform to the standards of the profession and 

that significant prejudice therefore resulted. Strickland v. Washington, 466 U.S. 668, 

690-92, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). As we have already determined that 

the challenged statements were not erroneous, this argument fails to meet the first prong 

of the Strickland test. Since he had to satisfy both prongs of Strickland, this argument, 

too, is unavailing. !d. at 692. 

The issues presented by the SAG are without merit. Accordingly, the convictions 

are affirmed. 

A majority of the panel has determined this opinion will not be printed in the 

Washington Appellate Reports, but it will be filed for public record pursuant to 

RCW 2.06.040. 

WE CONCUR: 
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