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I. ARGUMENT I 

A. Eberle Berlin's Third-Party Closing Opinion Letter to Taylor Was 
No Substitute for Cairncross' Duties Owed to Taylor, and a Limited 
Scope of Representation Did Not Exist and Could Not Exist. 

Cairncross invites this Court to affirm the misapplication of judicial 

estoppel by a limited scope of representation that did not exist and could not 

exist-based solely on one distorted sentence of Taylor's testimony and his 

receipt of a third-party closing opinion letter.2 Resp'ts' Br. at 36-37; see 

infra at 7-10; RAP lO.3(c); CP 78-79, 150-54; RP 46, 70-71. Taylor already 

asserted any agreement to limit Cairncross' scope of representation is void 

because its attorneys unlawfully practiced law in Idaho. App's Br. at 37-38 

n.21-22. Cairncross did "not respond and thus, concedes this point," which 

is dispositive.3 State v. Ward, 125 Wn. App. 138, 144, 104 P.3d 61 (2005); 

I Taylor objects to Respondents' Brief. This Court should disregard the portions of the 
introduction and restatement of the case (and headings and notes) that lack citations to the 
record or are argumentative; and the portions of the arguments (and notes) that lack 
citations to the record or are concIusory, misleading, speculative, or rely on the trial court's 
improper findings offact. (Resp'ts' Br. at 1-16, 18-31,34-37,39-48). See infra at n.2; RAP 
10.3(a)(5); RAP 10.3(a)(6); RAP 10.3(b); West v. Thurston County, 168 Wn. App. 162, 
187,275 P.3d 1200 (2012); Sherry v. Financial Indemnity Co., 160 Wn.2d 611, 615 n.l, 
160 P.3d 31 (2007); Hurlbert v. Gordon, 64 Wn. App. 386, 399-400, 824 P.2d 1238 
(1992); Hemenway v. Miller, 116 Wn.2d 725, 731, 807 P.2d 863 (1991); Heringlake v. 
State Farm Fire and Casualty Co., Inc., 74 Wn. App. 179, 192,872 P.2d 539 (1994). 
2 Caimcross' arguments disregard third-party opinion practice and its purpose for obtaining 
a third-party closing opinion. See Glazer and Fitzgibbon on Legal Opinions (3d ed. 
2008) ("Glazer"); TriBar Opinion Committee, Third-Party "Closing" Opinions, 56 
Bus. Law. 591 (1998) ("TriBar II"); Report on Third-Party Legal Opinion Practice in 
the State of Washington (1998) ("Washington Report"). Libey and McDermott (who 
assisted in preparing TriBar II with his colleague Glazer) opined the opinion letter does not 
absolve Caimcross of liability. CP 748-49 n.l, 759, 767-773, 783 n.2, 1037, 1040-41. 
J Caimcross drafted the agreements and unlawfully represented Taylor in Idaho. IRPC 
1.2(c) and cmt.; IRPC 1.16(a)(1); IRPC 5.5; IRPC 8.5; I.e. § 3-420; RPC 5.5; Cotton v. 



RAP lO.3(b). Under Idaho law, "[t]he scope of representation depends 

upon what the attorney has agreed to do" and includes issues related to that 

representation.4 Berry v. McFarland, 278 P.3d 407, 411 (Idaho 2012); 

Stephen v. Sallaz & Gatewood, Chtd., 248 P.3d 1256, 1261 (Idaho 2011). 

"A lawyer may limit the [scope] of the representation if the client consents 

after consultation," but any limitation must be "by agreement" and "must 

accord with the [RPCs] and other law." IRPC 1.2(e) and emt.; IRPC 1.1 

(See App., A); see also RPC 1.1, 1.2; CP 551-52, 804-05. 

The fee agreement stated that Cairncross "agreed to" broadly 

represent him for "the matter of the sale of his stock in AIA"-and Bell 

never testified that scope changed when Eberle Berlin deposed him in 

2012.5 CP 538-39, 596-97, 756,18-19; Berry, 278 P.3d at 411. A requisite 

Kronenberg, III Wn. App. 258, 269, 44 P.3d 878 (2002); Idaho State Bar v. Meservy, 
335 P.2d 62,64 (Idaho 1959); CP 19,309-10,540,577,596-647,768-69,831,1037,1329. 
4 There is a conflict between Idaho and Washington's RPC's (the 1986 Idaho RPCs adopted 
the official comments, while the 1995/96 Washington RPCs had not, and Cairncross 
practiced law in Idaho), so Idaho law and RPCs apply. CP 549-86, 802-39; see App.'s Br. 
at 38-40 and n. 23-25. Caimcross practiced law and communicated advice to Taylor in 
Idaho, violated Idaho law, agreed to be bound by the Idaho RPCs, committed torts in Idaho, 
and the transaction was governed by Idaho law. See supra at n.3; CP 213, 215, 309-10, 
458-68, 587-90, 596-736, 1324-26, 1329, 1358-60; IRPC 8.5; Taylor v. AlA Services 
Corp., 261 P.3d 829 (Idaho 2011); St. Paul Fire and Marine Ins. Co. v. Birch, Stewart, 
Kolash & Birch, LLP, 233 F.Supp.2d 171, 177 (D. Mass. 2002); Meservy, 335 P.2d at 64; 
I.C. § 3-420; Southwell v. Widing Transp., Inc., 101 Wn.2d 200, 204-05, 676 P.2d 477 
(1984); RESTATEMENT (SECOND) OF CONFLICT OF LAWS §§ 6 and 145. 
5 "The interpretation of an oral contract is generally not appropriate for summary judgment 
because the existence of an oral contract and its terms usual depends on the credibility of 
witnesses testifying to specific fact-based dealings which, if believed, would establish ... the 
contract's terms." Spradlin Rock Prod., Inc. v. Pub. Uti!. Dist. No.1 of Grays Harbor 
County, 164 Wn. App. 641, 655, 266 P.3d 229 (2011); see also supra at n.l, infra at 6-7. 
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part of representing Taylor for the "sale of his stock" is to provide 

"independent and objective" advice to ensure that the transaction and the 

documents that Caimcross drafted were legal, enforceable, and that Taylor 

had the authority to sell his shares. Stephen, 248 P .3d at 1261; In re 

Marriage o/Matson, 107 Wn.2d 479,488,730 P.2d 668 (1986); I.e. § 30-

1-6; CP 18-19,35,89,588-95,648-736, 768-73, 1037-43, 1329. Caimcross' 

billing records and memos prove it performed the very work pertaining to 

the legality of the transaction and AlA's authority (albeit negligently) that 

it argues was not within its scope of representation: "[a]nalysis re need for 

shareholder meeting" and "[a]nalysis re corporate authority issues." CP 35-

36,607-08, 758-63, 768-73, 1037, 1037-43, 1042, 1326; App.'s Br. at 32-

33; Resp'ts' Br. at 36-37; I.e. § 30-1-6; I.e. § 30-1-1703(1)(c). 

Eberle Berlin's opinion letter is no proof of a limited scope of 

representation. CP 150-54, 1331. In 2009, Bell testified that Caimcross was 

retained "to negotiate, draft agreements, and close" the transactions (he 

recently contradicted his testimony by stating he "papered" the transaction). 

CP 35, 763, 1329. The opinion letter is only one of the 13 deliveries 

Caimcross required as part of its "due diligence process" to represent 

Taylor for the "sale of his shares" to close the transaction (Bell stated it 

arose "during" Caimcross' representation and was "normal"). CP 18-19, 

150-54,547,596,651-52,758-59,770-73,1037-1043, 1329, 1331; Glazer 
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§§1.1, 1.3.1-1.3.2, 1.6.1,2.3.2,9.1.2, at 1-2,9-15,29,67,259-60 (See App., 

B). The trial court's oral ruling confinns it misunderstood third-party 

opinion practice. !d.; RP 70. Cairncross also required AlA to provide it any 

documents "to effectuate or evidence the transactions," i.e., shareholder 

resolutions or confidential documents-all part of Cairncross' "due 

diligence process." ld.; CP 18,652,759,772, 1037. Cairncross' obligation 

to require AlA to provide it the required shareholder resolution to 

"effectuate" the transaction prior to closing is irreconcilable with its present 

positions.ld.; CP 542, 607, 614-47, 699-736, 768-73,1037-43,1329. 

When Eberle Berlin asked Bell if he inquired into the restrictions of 

I.e. § 30-1-6 to which he was aware, Bell testified, "I don't recall" 

numerous times-he did not testify the work was not within his scope. CP 

542-43, 483-84. He testified that Cairncross assisted "with documents, 

research and other matters relating to the representation" and "tax" issues. 

CP 540. Cairncross' fee agreement, billing records, and file documents 

(including copies ofIdaho Code) do not support its bald arguments. CP 35-

36, 538-45, 596-647, 761-63, 768-69, 1037, 1042, 1244-1319, 1324-26, 

1329-36, 1358-60. Cairncross' six attorneys charged Taylor over $90,000 

(over $140,000 in today' s dollars) for over 100 days of negligent work. CP 

35, 589, 598-647, 758-73, 1037-43. Taylor testified there was no limited 

scope of representation, one was not requested and his experts agree. CP 
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588-95, 754-73, 1037-43, 1018-28. Cairncross relies solely on its flawed 

interpretation of one sentence of his testimony. Id.; CP 78-79. See infra at 

7-10. Thus, at a minimum, the jury must decide issues of credibility (Bell 

has not been deposed here), the interpretation of testimony, and if there was 

an oral contract to limit the scope of representation. State v. Thomas, 150 

Wn.2d 821, 874-75, 83 P.3d 979 (2004); Hansel v. Ford Motor Co., 3 Wn. 

App. 151,160,473 P.2d 219 (1970); Spradlin Rock, 164 Wn. App. at 655. 

Cairncross' duties were, inter alias, to communicate "objective and 

independent information" to Taylor and the opinion letter is only part of its 

"due diligence process"-that letter is no substitute for its duties to Taylor 

nor did it absolve it from liability. CP 18-19, 150-54, 596, 768-73, 1037-43; 

Matson, 107 Wn.2d at 488; Glazer §§1.1, 1.3.1-1.3.2, 1.6.1,2.3.2,9.1.2, at 

1-2, 9-15, 29-30, 67, 259-60. McDermott and Libey opined Cairncross' 

purported limited scope of representation is "unreasonable" and "Taylor 

would not have been adequately represented." CP 770-71,1037, 1040-42. 

RESTATEMENT (THIRD) OF LAW GOVERNING LAWYERS § 19(1); In re 

Seare, 493 B.R. 158 (Bkrtcy. D. Nev. 2013); IRPC 1.2(e) and emt.; IRPC 

1.1; see also RPC 1.1; RPC 1.2; CP 551-52, 804-05. Moreover, Cairncross 

cannot limit its liability to Taylor or his recourse because the opinion letter 

arose "during the course of' its representation, not when it was retained. CP 

596-97,598-613, 1331, 1358-60. Thus, Cairncross' purported limited scope 
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of representation is a void prospective agreement to limit its liability to 

Taylor or his recourse, as he did not have independent counsel. CP 588, 756, 

769-71,1037,880-81; IRPC 1.8(h); RESTATEMENT (THIRD) OFTHE LAW 

GOVERNING LAWYERS § 54(2); see also RPC 1.8(h); CP 560, 813 . Thus, 

a limited scope of representation did not exist and could not exist. RP 70. 

B. Taylor Did Not Take Inconsistent Positions Because He Is Entitled 
to Rely on Eberle Berlin's Opinion Letter and Cairncross as His 
Independent Counsel, the Idaho Court Never Accepted Cairncross' 
Interpretation of His Testimony, He Will Not Receive an Advantage 
or Impose a Detriment by Being Made Whole, and, at a Minimum, 
there Were Issues of Material Fact as to These Issues. 

Taylor asserts the trial court erred and abused its discretion applying 

judicial estoppel, it must be proven by clear and convincing evidence, and 

Caimcross waved it. App.'s Br. at 1-12 n. 7-8, 13, 14-38. Caimcross 

disagrees.6 Resp'ts' Br. at 18-29. The trial court erred by not viewing the 

evidence most favorably to Taylor and by deciding issues of interpretation 

of testimony, conflicting testimony, credibility of witnesses, and 

persuasiveness of testimony. Thomas, 150 Wn.2d at 874-75; Hansel, 3 Wn. 

6 Judicial estoppel is an affirmative defense and "clear and convincing" proof should apply 
since positions must be "clearly" inconsistent. CR 8(c) (a "matter constituting an 
avoidance"); Smeilis v. Lipkis, 967 N.E. 2d 892, 898 (II. Ct. App. 2012); Petock v. Asante, 
240 P.3d 56, 63 (Or. App. 2010); Black's Law Dictionary, at 287 (9th ed. 2009) ("clear" 
is defined as: "[f]ree from doubt; sure"). Cairncross waived judicial estoppel. Rainier Nat. 
Bank v. Lewis, 30 Wn. App. 419, 422-23, 635 P.2d 153 (1981). Cairncross' positions are 
inconsistent with its answer. CP 17-25,397 n.4, 416,596-97 ; RP 36, 46, 70-7l. The trial 
court did not provide Taylor more time, even after the improper order. RP 1-74; CP 1050, 
1062-66. Thus, Taylor was prejudiced. AMJUR PLEADING § 273. The trial court's decision 
is inconsistent with its reasoning to deny Taylor's amendment. CP 914; see infra at 24-25. 
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App. at 160; Cunningham v. Reliable Concrete Pumping, Inc., 126 Wn. 

App. 222,226-27, 108 P.3d 147 (2005). There were, at a minimum, genuine 

issues of material facts as to the elements of judicial estoppel and the issue 

never reached the trial court's discretion. App.'s Br. at 11-38; infra at 7-18. 

1. Taylor Is Entitled to Assert Claims against Eberle Berlin for Its 
Opinion Letter and Cairncross as His Independent Counsel. 

Taylor asserts his positions are consistent because: (i) he is entitled 

to assert Eberle Berlin owes him duties, as a non-client, for the opinion letter 

and for jointly representing him and AlA; (ii) the opinion letter is no 

substitute for Caimcross' duties to him; and (iii) the alleged inconsistent 

testimony is reconciled by other testimony. App.'s Br. at 13-23. Caimcross 

argues Taylor testified only Eberle Berlin was retained to ensure the 

redemption had all necessary consents and did not violate any laws. Resp'ts' 

Br. at 22-24. Caimcross "does not respond and thus, concedes" Taylor's 

arguments, except an alleged interpretation of one sentence of testimony. 

Id.; App.'s Br. at 13-23. Ward, 125 Wn. App. at 144; RAP lO.3(b). 

For judicial estoppel, Taylor's "later position [must be] clearly 

inconsistent with [his] earlier position" and "[t]he positions taken must be 

diametrically opposed." Kellar v. Estate of Kellar, 172 Wn. App. 562, 580-

82,291 P.3d 906 (2012) review denied (citation omitted); CR 56(c). But as 

Caimcross concedes, Taylor is entitled to argue that both Eberle Berlin and 

Caimcross owed him duties-which are not "diametrically opposed" 
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positions and thus dispositive. Kellar, 172 Wn. App. at 582; Glazer §§1.1, 

1.3.1-1.3.2,1.6.1,2.3.2,9.1.2, at 1-2,9-15,29-30,67-69,259-61 (See App., 

B); Washington Report, at 15 n.3, 37-38 n.57. The trial court's 

misapplication of judicial estoppel and misunderstanding of the purpose of 

Eberle Berlin's opinion letter are confirmed by its oral ruling: "that's why 

that opinion letter, that Idaho representation, was clearly beyond 

[Cairncross'] scope of representation"-its scope of representation was 

never at issue and Eberle Berlin's non-party fault defenses against it were 

never dismissed. RP 70-71; Id. at 581-82; CP 482-84, 279-97, 962-1002. 

The context of Taylor's testimony is Cairncross was "not retained 

by me to act as counsel for AlA." CP 75, 1018-19. Cairncross, however, 

relies solely on its distorted interpretation of one sentence in Taylor's 85-

sentence affidavit, which is clarified by inserting "for AlA Services" below: 

Neither I nor AlA Services had any other attorneys retained 
[for AlA Services] for the purpose of providing the legal 
representation to ensure the redemption of my shares had all 
necessary consents and did not violate any laws. 

CP 78-79 ,-r7, 75-84; Resp'ts' Br. at 22-24. Cairncross argues Taylor'S 

interpretation is "wishful thinking," but it ironically interprets that sentence 

numerous times by significantly modifying it and/or by inserting "other 

than Eberle Berlin" or "relied exclusively on Eberle Berlin" or similar 

words. Resp'ts' Br. at 23, 24 n.11, 25-27, 34, 36-37; CP 53, 56. Taylor's 
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interpretation is consistent with his testimony that he relied on both Eberle 

Berlin and Caimcross. CP 75-84,588-95,1018-28. Notably, the Idaho court 

had full knowledge of Taylor's claims against Caimcross (it had a copy of 

his complaint) when it ruled that he had "separate counsel," which Taylor 

never disputed. CP 925-41,988,998-1000, 1018-28. At his deposition (held 

one day before judicial estoppel was first asserted), Taylor flatly rejected 

Caimcross' interpretation. RP 36; CP 1018-28,53-56,397 n.4; see supra at 

n.6. Thus, the trial court erred because all inferences must be in Taylor's 

favor and the interpretation of his testimony, conflicting testimony, 

credibility of witnesses, and persuasiveness of testimony were all issues for 

the jury to determine. Hansel, 3 Wn. App. at 160; Thomas, 150 Wn.2d at 

874-75; Cunningham, 126 Wn. App. 227; RP 70-71. This is dispositive. 

Moreover, Taylor never "disavowed his testimony" to "'take 

another shot'" at Caimcross. Resp'ts' Br. at 24; CP 75-84, 588-95, 593, 

918, 1018-28. It is Caimcross, not Taylor, who cannot square its argument 

with the record. !d.; CP 35-36, 75-84, 150-54, 252-297, 538-47, 588-95, 

596-647, 768-73, 962-1002, 1037-43, 1326, 1329, 1358-60. When Taylor's 

complaint against Caimcross was before the Idaho court, Taylor never 

asserted that only Eberle Berlin was responsible for the legality and 

enforceability of the transaction, AlA's authority, or his authority to sell his 

shares. CP 75-84, 417, 486-534, 921-41, 962-86. The Idaho court was aware 
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Taylor's claims were different. Id.; CP 252-77, 780,783 n.2, 987-1002. 

2. Neither Court Was Misled Because the Idaho Court Did Not 
Accept Cairncross' Interpretation of Taylor's Testimony. 

Taylor maintains the Idaho court and the trial court were never 

misled because: (i) the Idaho court never accepted the alleged inconsistent 

positions; (ii) the Idaho court rejected the alleged positions when it found 

Caimcross represented him; (iii) the Idaho court rejected the alleged 

positions when it dismissed his claims as a client; (iv) the Idaho court was 

not misled by accepting Taylor's claims, as a non-client, on the opinion 

letter; (v) Cairncross failed to submit any evidence that either court was 

misled; (vi) the Idaho court was not misled because it was aware of his 

claims against Cairncross; (vii) he never took the position that Cairncross 

was liable for the incorrect opinions in the opinion letter; (viii) neither court 

was misled because Eberle Berlin and Cairncross both owed him duties; (ix) 

Cairncross and Eberle Berlin's defenses blaming each other show the need 

to litigate both lawsuits; and (x) Caimcross never argued the trial court was 

misled. App.'s Br. at 23-27 and n.15. Cairncross argues: (i) the burden was 

not on it to prove that either court was misled; (ii) the Idaho court "accepted 

Taylor's allegation" that he only relied on Eberle Berlin to obtain the 

necessary consents and ensure the enforceability; (iii) the Idaho court's 

endorsement of "Taylor's allegation of reliance" was an acceptance of his 

position Eberle Berlin "represented his only potential source of recovery;" 
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and (iv) the trial court was misled. Resp'ts' Br. at 24-26. Cairncross "does 

not respond and thus, concedes" Taylor's arguments in Sections (ii), (vi)

(x). Ward, 125 Wn. App. at 144; RAP lO.3(b). This Court should decline 

to consider Cairncross' argument, raised for the first time on appeal, that 

the trial court was misled. CP 53-56, 879-80, 1050; White v. Kent Med. 

Center, Inc., P.S., 61 Wn. App. 163, 169,810 P.2d 4 (1991); Sneed v. 

Barna, 80 Wn. App. 843,847,912 P.2d 1035 (1996). 

For the purposes of Cairn cross' judicial estoppel arguments,judicial 

estoppel applies only if the inconsistent positions were accepted by a court. 

Cunningham, 126 Wn. App. at 230-31; CHD, Inc. v. Taggart, 153 Wn. 

App. 94, 104,220 P.3d 229 (2009). Indeed, the Idaho court must decide if 

it is misled (it did not)-not the trial court-which is dispositive. CP 279-

97,921-41,987-1002. Columbia Asset Recovery Group, LLC v. Kelly, 312 

P.3d 687, 691 (Div. 1,2013). Cairncross argues the burden was not on it to 

prove any positions were accepted, but Arkinson confirms that it was. 

Resp'ts' Br. at 24-25; Arkinson v. Ethan Allen, Inc., 160 Wn.2d 535,538-

41, 160 P.3d 13 (2007); CR 56(c). Cairncross failed to meet its burden and 

the four pages of documents it cites to do not prove the Idaho court accepted 

its interpretation of Taylor's testimony and the Idaho court did not. CP 55-

56, 78-79, 286,1000,279-297,987-1002; Resp'ts' Br. at 24-26. 

Taylor never testified in his affidavit, or otherwise, that "he relied 
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exclusively on Eberle Berlin" or that they "represented his only potential 

source of recovery" and those allegations were not accepted by the Idaho 

court. Resp'ts' Br. at 25-26; CP 78-79 ~7, 286, 1000, 75-84, 150-54, 279-

97, 588-95, 987-1002, 1018-28. The Idaho court implicitly rejected 

Caimcross' interpretation of Taylor's testimony when it ruled twice, 

without qualification, that he "was represented by separate counsel," he had 

"no attorney client relationship" with Eberle Berlin, and dismissed all of his 

claims-except one as a non-client for the incorrect opinions in the opinion 

letter. CP 280, 286, 252-97, 988, 998-1000, 1178-79. Cairncross argues the 

"Idaho court clearly accepted Taylor's sworn testimony that he relied 

exclusively on Eberle Berlin," but the two pages of the Idaho court's orders 

do not support that argument. CP 268, 1000. The Idaho court simply ruled 

as an issue of law that Eberle Berlin owed Taylor duties, as a non-client, to 

draft the opinion letter in a "no[n] negligent fashion." CP 286,998-1000. 

The Idaho court had full knowledge of Taylor's claims against Cairncross 

when it ruled and its decisions were consistent with third-party opinion 

practice. CP 150-54,280,286,471,770,783 n.2, 921-41, 998-1000,1037, 

1040-41; Glazer §§1.1, 1.3.1-1.3.2, 1.6.1,2.3.2,9.1.2, at 1-2, 9-15, 29, 67-

69, 259-60; (App., B). Thus, the Idaho court's finding that Eberle Berlin 

owed duties to Taylor was derived solely from the opinion letter and not the 

acceptance of Cairncross' interpretation of his testimony regarding any 
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scope of representation. Id.; CP 78-79 ~7, 286, 998-1000. Caimcross' 

interpretation of Taylor's testimony is irrelevant-that letter did not assure 

compliance with I.C. § 30-1-6 (although it clearly induced Taylor to sell)-

but Caimcross should have. !d.; CP 767-73, 1037-43; ER 401-403. 

The Idaho court never "endorsed" Taylor's "reliance," which is not 

an element of a negligence claim (even if it did, Taylor had a right to rely 

on the opinion letter, as Caimcross concedes). Resp'ts' Br. at 25,8,41; CP 

66,150-54,286,998-1000; Harrigfeldv. J.D. Hancock, 90 P.3d 884 (Idaho 

2004); Glazer §§1.6.1, 2.3.2, at 29-30,67-69; Washington Report, at 15 

n.3, 37-38 n.57. Even if Taylor is able to seek the "full measure of damages" 

from both Eberle Berlin and Caimcross, they are joint tortfeasors and Taylor 

is entitled to be made whole. Resp'ts' Br. at 26 n.14. Taylor also has distinct 

damages against Caimcross, e.g., disgorgement of fees. CP 14, 769-72. If 

the Idaho court had accepted Caimcross' interpretation of Taylor's 

testimony (e.g., Caimcross had only a limited scope of representation), it 

would have also dismissed Eberle Berlin's non-party fault defenses blaming 

Caimcross--one would have to include the other. CP 279-297, 483-84, 987-

1002. It did not. Id. Thus, the trial court erred because the Idaho Court did 

not accept Caimcross' interpretation of Taylor's testimony. Id. 

3. There Is No Unfair Advantage or Detriment Imposed Because 
Taylor Is Entitled to File Suit Against All Joint Tortfeasors. 

Taylor maintains that he did not obtain an unfair advantage or 
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impose a detriment because: (i) Caimcross failed to submit any evidence to 

support either; (ii) Cairncross drafted for him a $6M Note due in 10 years, 

so it knew that he could file suite many years later; (iii) he is entitled to 

pursue claims against Eberle Berlin and Caimcross to be made whole; (iv) 

Caimcross bears responsibility for failing to address I.e. § 30-1-6, it already 

committed malpractice in 1995 and 1996, and thus Taylor's later alleged 

inconsistent testimony is irrelevant; (v) Eberle Berlin and Caimcross are 

asserting non-party fault defenses blaming each other; (vi) he was entitled 

to assert claims on the opinion letter; (vii) obtaining the opinion letter is 

only part of Cairn cross' duties to Taylor and is not a substitute for its duties 

to him; (viii) Cairncross could not rely on the opinion letter or use it as a 

defense, and obtaining the opinion letter was customary for a transaction of 

that size; and (ix) Cairncross scope of representation was unlimited, it 

charged Taylor for work it now alleges was not within its scope of 

representation, and failed to comply with I.C. § 30-1-6. App.'s Br. at 27-34. 

Caimcross argues, without citing to any evidence: (i) Taylor hopes 

to make Cairncross an insurance policy for work he had delegated 

exclusively to Eberle Berlin; (ii) that it "performed ably the work with 

which it was tasked;" and (iii) Taylor is seeking the same funds from 

Cairncross as Eberle Berlin. Caimcross "does not respond and thus, 

concedes" Taylor's arguments in Sections (i)-(ix). Ward, 125 Wn. App. at 
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144; RAP 10.3(b). Cairncross' argument is not supported by any evidence 

and it "has not shown that accepting [Taylor's] current position would allow 

[him] to obtain an unfair advantage of or impose an unfair detriment on 

[it]"-its bald assertions, speculation and conclusory arguments must fail. 

Kellar, 172 Wn. App. at 582; Resp'ts' Br. at 27-29; CP 56, 877-84; 

Heringiake, 74 Wn. App. at 192. West, 168 Wn. App. at 187. 

Taylor never "relied exclusively on Eberle Berlin" or "delegated" 

any of Cairncross' work to Eberle Berlin through the opinion letter and that 

letter does not absolve Cairncross of its duties or liability to Taylor. See 

supra at 1-6; Glazer §§1.1, 1.3.1-1.3.2, 1.6.1,2.3.2,9.1.2, at 1-2,9-15,29, 

67, 259-60 (App., B); TriBar II §1.5-1.6, 56 Bus. Law. at 603-04, 666; 

Kellar, 172 Wn. App. at 582-83; CP 75-84,1018-28,748-49 n.l, 759, 770-

73,783 n.2, 1037-43. Taylor is not seeking to make Cairncross an insurance 

policy. He is seeking to be made whole from all of the attorneys involved 

(including Cairncross). CP 215, 462, 749 n.l, 783 n.2, 1024, 1040-4l. 

Indeed, Taylor may never be made "whole" from both lawsuits-which is 

why both courts need to "resolve these issues on the merits." Taggart, 153 

Wn. App. at 106; Shoemake v. Ferrer, 168 Wn. 2d 193, 198,225 P. 3d 990 

(2010). As to Cairncross' naked argument that it "ably" performed its 

duties, McDermott and Libey opined otherwise, as did the Idaho courts. CP 

213,215,219-50,462,767-73,1037-43. In fact, Taylor would receive an 
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unfair detriment if Eberle Berlin was his sole recourse, especially when it is 

asserting non-party fault on Caimcross and that no duties are owed to him 

as a non-client. CP 482-84, 521-28, 535-36, 881, 1009-14. Notably 

Caimcross had hoped to benefit from Taylor's net recovery in Idaho. CP 

416, 1236-43; Kellar, 172 Wn. App. at 583. Thus, the trial court erred again. 

4. The Court Should Have Weighed Other Considerations Before 
Applying Judicial Estoppel and Cairncross Concedes Them. 

Taylor asserts the trial court should have weighed other 

considerations for judicial estoppeU App.' s Br. at 12-13, 34-36. Caimcross 

argues that the trial court properly focused on the three core factors. Resp'ts' 

Br. at 21-22. It relies on two cases involving the failure to disclose a claim 

in Bankruptcy (a logical context to not weigh other considerations). See 

Cunningham, 126 Wn. App. 222; Johnson v. Si-Cor Inc., 107 Wn. App. 

902, 28 P.3d 832 (2001). But those cases do not overrule Markley v. 

Markley, 31 Wn.2d 605, 198 P.2d 486 (1948) or other precedent, and the 

circumstances here dictate that other facts and considerations should have 

been weighed. See supra at 1-18; Kellar, 172 Wn. App. at 580; Arkinson, 

7 "[The three core] factors are not an exhaustive formula and additional considerations may 
guide a court's decision. These include: (l) The inconsistent position first asserted must 
have been successfully maintained; (2) a judgment must have been rendered; (3) the 
positions must have been clearly inconsistent; (4) the parties and questions must be the 
same; (5) the party claiming estoppel must have been misled and have changed his position; 
(6) it must appear unjust to one party to permit the other party to change." Kellar, 172 Wn. 
App. at 573; New Hampshire v. Maine, 532 U.S. 742,751,149 L.Ed.2d 968 (2001). 
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160 Wn.2d at 539; Maine, 532 U.S. at 751; 28 AM. JUR. 2D ESTOPPEL AND 

WAIVER § 68. Cairncross relies on Arkinson, even though that case cites 

Markley with approval. Resp'ts' Br. at 21. Cairncross did "not respond and 

thus, concedes" the other considerations weigh against judicial estoppel. 

Ward, 125 Wn. App. at 144; RAP lO.3(b); App.'s Br. at 34-36. 

5. Cairncross May Not Assert Judicial Estoppel to Avoid Liability 
and Its Unclean Hands Bars It From Asserting the Defense. 

Taylor maintains Cairncross' unclean hands bars it from asserting 

judicial estoppel. App.'s Br. at 36-38. Cairncross' argues the issue was not 

preserved for appeal, judicial estoppel protects the courts, and there is no 

causal connection. Resp'ts' Br. at 29-36. Cairncross "does not respond and 

thus, concedes" that it was unlawfully practicing law in Idaho. Ward, 125 

Wn. App. at 144; RAP 1O.3(b). Taylor asserted unclean hands at the hearing 

and it was fully supported by the record. Sneed, 80 Wn. App. at 847; RAP 

2.5(a); RP 37; CP 19, 309-10, 401-03, 755, 768-69. Cairncross did not 

respond nor did its alleged expert submit any opinions. CP 398-403, 881, 

877-84. Taylor's new declarations added nothing, except Libey confirmed 

McDermott's opinions. CP 1037, 768-69. While "[j]udicial estoppel 

protects the integrity of the judicial process," it does not protect "the interest 

of [Cairncross] ... to avoid liability." Miller v. Campbell, 164 Wn.2d 529, 

544,192 P.3d 352 (2008); CP 215, 462,768-73. Cairncross' attorneys are 

"guardians of the law," "officers of the court" and owed Taylor "a duty of 
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candor" to not represent him in the Idaho transaction. Id.; CP 550, 588, 768-

69, 803; In re Poole, 156 Wn.2d 196, 226, 125 P.3d 954 (2006). The 

transaction required an opinion letter and Caimcross would have requested 

one even if licensed in Idaho. CP 546-47, 759, 770, 1331. And there is a 

direct causal link-this lawsuit would not exist but for Caimcross 

representing Taylor in Idaho and unclean hands should go to the jury. 

App. 's Br. at 36-38 n.20-21; CP 18-19,309-10,408,588,596-647, 768-71, 

770-73. Hudesman v. Foley, 4 Wn. App. 230, 234, 480 P.2d 534 (1971). 

C. McDermott and Libey's Opinions Presented Genuine Issues of 
Material Fact on Legal Causation and Cause and Fact Precluding 
Dismissal of Taylor's Claims for Lack of Proximate Cause. 

1. There Are Multiple Causes for Taylor's Injuries and Proximate 
Cause Was an Issue for the Jury in Washington and Idaho. 

Caimcross argues this Court should affirm, as a matter of law, for 

lack of proximate cause. Resp'ts' Br. at 38-42; RAP lO.3(c). "The question 

of proximate cause is one of fact and almost always for the jury." Cramer 

v. Slater, 204 P.3d 508, 515 (Idaho 2009); Martini v. Post, 313 P. 3d 473, 

479 (Div. II, 2013). Idaho has adopted the "substantial factor" test for 

proximate cause when there are multiple possible causes of injury, but 

Washington applies the "but for" test. Garcia v. Windley, 164 P.3d 819, 823 

(Idaho 2007); IDJI 2.30.2; Daugert v. Pappas, 104 Wn.2d 254, 256-63, 704 

P.2d 600 (1985). Taylor's damages were proximately caused by multiple 

causes: Caimcross' breached duties to Taylor and the opinion letter induced 
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him to sell. CP 749 n.1, 770, 768-73,780-83,1037,1037-41; Glazer §§1.1, 

1.3.1-1.3.2,1.6.1,2.3.2,9.1.2, at 1-2, 9-15, 29, 67, 260 (App., B); TriBar 

II §1.2, 1.6, 56 Bus. Law. at 596,604 n.29; Washington Report, at 15 n.3, 

37-38 n.57. Under the conflict of laws, Idaho's "substantial factor" test 

applies. See supra at nA. Alternatively, this Court should adopt that test.8 

Under both Idaho and Washington law, McDermott and Libey's 

unrebutted opinions presented genuine issues of material fact that 

Caimcross has legal responsibility (the opinion letter was only part of its 

duties) and it is a cause in fact for Taylor's damages, e.g., losing his shares, 

the right to collect on the $6M Note, security interests, contractual rights, 

and over $1,000,000 in fees enduring years of litigation over the illegal 

agreements (Cairncross has $15 million in malpractice insurance). CP 592, 

749 n.1, 767-73, 783 n.2, 1037-43. If Cairncross had ably discharged its 

duties to see proof of compliance with I.C. § 30-1-6 at the time of closing 

or had Taylor vote his majority interest to adopt a simple shareholder 

resolution to approve capital surplus in compliance with I.e. § 30-1-6, the 

redemption agreements would have been valid and enforceable. CP 590-91, 

759,767-68,771-73,1037,1037-43; Taylor, 261 P.3d at 842. 

8 Unless Caimcross concedes Taylor's success on his claims on the $6M Note and related 
claims, the "some chance of success" standard in Idaho would apply. Jordan v. Beeks, 21 
P.3d 908, 912-13 (Idaho 2001); CP 666-67, 773,1037,1042-43. See App.'s Br. at 38-40. 
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Taylor did not need another opinion letter from another attorney in 

Idaho-50 more opinion letters would not make the transaction legal. CP 

150-54, 880-81. Taylor needed Caimcross for compliance with I.C. § 30-1-

6. The opinion letter was only a building block of Cairncross' due diligence 

and is no substitute for Cairncross' independent duties to Taylor. Glazer 

§§1.1, 1.3.1-1.3.2, 9.1.2 at 1-2, 9-15, 259-60; TriBarr II § 1.5, 56 Bus. 

Law. at 603,666; Matson, 107 Wn.2d at 488; CP 18,35,150-54,768-73, 

1036-43. Notably, Cairncross structured for Taylor illegal transactions and 

advised him to sign and close them in 1995 and again in 1996, while the 

opinion letter induced him to sell. Id.; CP 462,590, 768-73, 1037-43, 1329; 

I.e. § 30-1-6; I.e. § 30-1-1703(1)( c). Indeed, the Idaho court ruled "[t]here 

is no question that all parties, including [Taylor], either ignored or failed to 

consider I.C. § 30-1-6." CP 215,462; Taylor, 261 P.3d at 844. Cairncross 

recklessly failed to address I.e. § 30-1-6 and breached related duties, which 

is precisely what McDermott and Libey opined. CP 542, 769-73, 1037-43. 

There is no "end-run around" based on Eberle Berlin's incorrect opinion 

letter. Resp'ts' Br. at 41. CP 749 n.1, 767-73, 1040-41. The incorrect 

opinions in the opinion letter are not the basis for Taylor's claims against 

Cairncross. CP 542, 749 n.1, 759, 767-73,780, 783 "n.2, 1036-43; Glazer 

§§1.1, 1.3.1-1.3.2,9.1.2, at 1-2, 9-15, 260; TriBar II §1.2, 56 Bus. Law. at 

596. The opinion letter induced Taylor to sell, but it did not communicate 

20 



the "objective and independent information" Caimcross was obligated to 

provide. !d.; Matson, 107 Wn.2d at 488; Taylor, 261 P.3d 829. CP 590-91. 

Indeed, the opinion letter is only one ofthe 13 deliveries Caimcross required 

for closing-it also required AlA to provide any documents "to effectuate 

or evidence the transactions" e.g., shareholder resolutions-but it failed to 

request any. CP 590, 651-52, 758-60, 772, 769-73,1037-43,1329. 

McDermott, and TriBar II itself, rejects Caimcross' arguments and 

interpretation of TriBar II (McDermott and his TriBar colleague Glazer 

assisted in preparing TriBar II). CP 748-49 and n.l, 759, 767-73; TriBar 

11,56 Bus. Law. at 592-666,675; Glazer §§1.1, 1.3.1-1.3.2,9.1.2 at 1-2,9-

15, 260 (App., B). Libey agrees. CP 1037, 1036-43. Bell admitted the 

opinion letter was "normal" and was required-even ifhe were licensed in 

Idaho. Jd.; CP 547, 1331. McDermott and Libey agree. CP 770, 1037, 1040-

41. By not obtaining an opinion letter for the 1996 restructuring, the logic 

behind Caimcross' flawed arguments separately fails. CP 699-736, 770-71, 

1037-43. Thus, Caimcross is liable under both Washington and Idaho law. 

2. McDermott and Libey Were Both Qualified Expert Witnesses. 

Taylor asserts: (i) it was an abuse of discretion to exclude 

McDermott's opinions because he was not licensed in Idaho and he was 

qualified; (ii) the Idaho standard of care applied; (iii) a multi-jurisdictional 

standard of care applied; (iv) McDermott could rely on another expert 
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licensed in Washington to formulate his opinions; (v) Idaho law governed 

proximate cause; (vi) Libey's opinions (he also adopted McDermott's) 

cured the issue; and (vii) expert testimony was not required to prove breach 

or proximate cause. App.'s Br. at 38-44. Cairncross argues: (i) McDermott 

was not qualified; and (ii) the Washington standard of care applied. Resp 'ts' 

Br. at 42-44. Cairncross "does not respond and thus, concedes" Taylor's 

arguments in Sections (iii)-(iv) and (vi)-(vii). Ward, 125 Wn. App. at 144; 

RAP lO.3(b). Cairncross' concessions alone are dispositive. 

Since it was error to exclude McDermott's opinions based only on 

his qualifications and expert testimony was not required (which Cairncross 

concedes), this Court may reverse on either issue alone. Walker v. Bangs, 

92 Wn.2d 854,858-59,601 P.2d 1279 (1979); App.'s Br. at 41-44; Resp'ts' 

Br. at 38-44; RP 44-45, 66-67; CP 1063. Cairncross concedes that under 

Bangs an expert is not per se unqualified for not being licensed in 

Washington, but nakedly argues "Washington law plainly governs each of 

Taylor's claims."9 Resp'ts' Br. at 43. Cairncross fails to explain how the 

Washington standard of care applies to practicing law in Idaho (regardless 

of being an out-of-state transaction involving an opinion letter), drafting 

9 Caimcross' argues the choice oflaw analysis is "neutral." Resp'ts' Br. at 43 n.21. This is 
not a breach of contract case, but involves the violation of Idaho law and torts against 
Taylor in Idaho. See supra at nA. Taylor adequately pled Idaho law applied in his complaint 
and response. RP 65; CP 1-15,393-94-98,401-03,410; CR 9(k)(l); App.'s Br. at n.23. 
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agreements for an Idaho transaction, and failing to comply with I.C. § 30-

1-6. CP 35, 150-54,768-73, 1037-43, 1329; Bangs, 92 Wn.2d at 859 (a 

"prudent lawyer in the practice of law in this jurisdiction"); Glazer §§1.1, 

1.3.1-1.3.2,2.3.2,9.1.2, at 1-2, 9-15, 260. Cairncross argues McDermott is 

not qualified, but fails to explain why he could not opine on complying with 

I.C. § 30-1-6 or Libey's opinions. CP 1037-43. McDermott is highly 

qualified, well-respected and he participated in preparing the TriBar II 

Report that Cairncross relies upon. CP 747-51, 748-49 n.l; App. 's Br. at 42; 

TriBar 11,56 Bus. Law. at 675. Taylor's complaint alleged "including" the 

Washington standard of care (e.g. RPC 5.5), but Cairncross denied those 

allegations. Resp'ts' Br. at 43; CP 10, 21, 577. Taylor also alleged the 

"standard of care of. .. attorneys familiar with Idaho law" and "the impact of 

Idaho law." CP 8-10, 309-10, 393-94, 397-403, 768-69, 1037; App.'s Br. at 

n.23-25. While it is true Taylor asserted no expert testimony is required, he 

also stated experts would be timely disclosed-and they were. CP 30, 303, 

767-73, 870, 1037-43; Resp' ts' Br. at 44; App. 's Br. at 43-44. 

D. The Trial Court Abused Its Discretion by Not Considering Taylor's 
Two Declarations Submitted in Response to Cairncross' Improper 
New Arguments and by Denying Taylor's Motion to Reconsider. 

Taylor asserts the trial court abused its discretion by not considering 

his two new declarations because they were submitted in response to new 

arguments raised on (and after) reply and Cairncross never objected. App. 's 
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Br. at 44-46. Caimcross argues the trial court properly refused to consider 

the declarations and actually considered them when it properly denied 

Taylor's motion to reconsider. Resp'ts' Br. at 46-47; RAP to.3(c). 

Caimcross "does not respond and thus, concedes" that it improperly raised 

two new arguments on (and after) reply and that it waived any objection to 

the declarations. Ward, 125 Wn. App. at 144; RAP to.3(b). Thus, the trial 

court abused its discretion by granting summary judgment on new 

arguments asserted on (and after) reply and not considering the two new 

declarations submitted in opposition to those arguments before its written 

order. White, 61 Wn. App. at 169; Martini, 313 P. 3d at 479; CP 916-1043, 

1046, 1050. If it had, reconsideration would have been granted since Libey 

was qualified and the evidence proved the trial court was not misled. CP 

916-1043, 1079-80; RP 66-67; see supra at 1-17. The trial court abused its 

discretion by denying Taylor's motion to reconsider-Caimcross was not 

prejudiced (it relies on CP 1000) and Taylor was prejudiced. CR 59(a)(7)

(9); Martini, 313 P. 3d at 479; CP 1069-81,1090; Resp'ts' Br. at 13,26. 

E. It Was an Abuse of Discretion to Deny Taylor's Motion to Amend. 

Taylor asserts the trial court abused its discretion by denying his 

motion to amend for lack of actual prejudice. App.'s Br. at 46-47. 

Caimcross argues denial was proper, but still fails to cite to any evidence of 

prejudice. Resp'ts' Br. at 46. There simply is none. Caimcross' arguments 
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and the trial court's unsupported findings are "conclusory assertions [that] 

do not rise to the level of showing actual prejudice." Walla v. Johnson, 50 

Wn. App. 879, 884, 751 P.2d 334 (1988); RAP lO.3(b); CP 852, 912-14; 

see supra at n.6. Thus, this Court should order amendment on remand. 

F. Cairncross Is Not Entitled to Any Attorney Fees on Appeal. 

If Cairncross prevails, it is not entitled to fees and it improperly 

requests fees for the first time on appeal. Resp'ts' Br. at 48; Nye v. Univ. of 

Wash., 163 Wn. App. 875,888,260 P.3d 1000 (2011); Adams v. Krueger, 

856 P.2d 864, 867 (Idaho 1993). If Idaho law applies, Taylor prevailed, at 

least in part, and no fees should be awarded. Stephen, 248 P.3d at 1265. 

Cairncross did not state the basis for its request under I.C. § 12-120(3) or 

whether it was for a commercial transaction or contract. Id. at 1264-65. 

Thus, Cairncross is not entitled to any attorney fees under I.C. § 12-120(3). 

II. CONCLUSION 

Cairncross' naked arguments are disingenuous and wholly without 

merit. This Court should reverse the trial court's three orders, reserve an 

award of Taylor's fees (App.'s Br. at 48), award him costs, and remand. 

DATED this 22nd day of January, 2014. 

RODERICK BOND W OFFICE, PLLC 

By: 
--... ..---:511 
Roder , WSBA No. 32172 
Attorney for Ap llant Reed Taylor 
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Idaho Rules of Professional Conduct 
Preamble: A Lawyer's Responsibilities 

A lawyer is a representative of clients, an officer of the 
legal system and a public citizen having special responsibility 
for the quality of justice. 

As a representative of clients, a lawyer performs 
various functions. As advisor, a lawyer provides a client 
with an informed understanding of the client's legal rights 
and obligations and explains their practical implications. As 
advocate, a lawyer zealously asserts the client's position 
under the rules of the adversary system. As negotiator, a 
lawyer seeks a result advantageous to the client but consistent 
with requirements of honest dealing with others. As 
intermediary between clients, a lawyer seeks to reconcile 
their divergent interests as an advisor and, to a limited extent, 
as a spokesperson for each client. A lawyer acts as evaluator 
by examining a client's legal affairs and reporting about them 
to the client or to others. 

In all professional functions a lawyer should be 
competent, prompt and diligent. A lawyer should maintain 
communication with a client concerning the representation. 
A lawyer should keep in confidence information relating to 
representation of a client except so far as disclosure is 
required or permitted by the Rules of Professional Conduct or 
other law. 

A lawyer's conduct should conform to the requirements 
of the law, both in professional service to clients and in the 
lawyer's business and personal affairs. A lawyer should use 
the law's procedures only for legitimate purposes and not to 
harass or intimidate others. A lawyer should demonstrate 
respect for the legal system and for those who serve it, 
including judges, other lawyers and public officials. While it 
is a lawyer's duty, when necessary, to challenge the rectitude 
of official action, it is also a lawyer's duty to uphold legal 
process. 

As a public citizen, a lawyer should seek improvement 
of the law, the administration of justice and the quality of 
service rendered by the legal profession. As a member of a 
learned profession, a lawyer should cultivate knowledge of 
the law beyond its use for clients, employ that knowledge in 
reform of the law and work to strengthen legal education. A 
lawyer should be mindful of deficiencies in the 
administration of justice and of the fact that the poor, and 
sometimes persons who are not poor, cannot afford adequate 
legal assistance, and should therefore devote professional 
time and civic intluence in their behalf. A lawyer should aid 
the legal profession in pursuing these objectives and should 
help the bar regulate itself in the public interest. 

Many of a lawyer's professional responsibilities are 
prescribed in the Rules of Professional Conduct, as well as 
substantive and procedural law. However, a lawyer is also 
guided by personal conscience and the approbation of 
professional peers. A lawyer should strive to attain the 
highest level of skill, to improve the law and the legal 

profession and to exemplify the legal profession's ideals of 
public service. 

A lawyer's responsibilities as a representative of 
clients, an officer of the legal system and a public citizen are 
usually harmonious. Thus, when opposing party is well 
represented, a lawyer can be a zealous advocate on behalf of 
a client and at the same time assume that justice is being 
done. So also, a lawyer can be sure that preserving client 
confidences ordinarily serves the public interest because 
people are more likely to seek legal advice, and thereby heed 
their legal obligations, when they know their communications 
will be private. 

In the nature of law practice, however, contlicting 
responsibilities are encountered. Virtually all difficult ethical 
problems arise from contlict between a lawyer's 
responsibilities to clients, to the legal system and to the 
lawyer's own interest in remaining an upright person while 
earning a satisfactory living. The Rules of Professional 
Conduct prescribe terms for resolving such conflicts. Within 
the framework of these Rules many difficult issues of 
professional discretion can arise. Such issues must be 
resolved through the exercise of sensitive professional and 
moral judgment guided by the basic principles underlying the 
Rules. 

The legal profession is largely self-governing. 
Although other professions also have been granted powers of 
self-government, the legal profession is unique in this respect 
because of the close relationship between the profession and 
the processes of government and law enforcement. This 
connection is manifested in the fact that ultimate authority 
over the legal profession is vested largely in the courts. 

To the extent that lawyers meet the obligations of their 
professional calling, the occasion for government regulation 
is obviated. Self-regulation also helps maintain the legal 
profession's independence from government domination. An 
independent legal profession is an important force in 
preserving government under law, for abuse of legal 
authority is more readily challenged by a profession whose 
members are not dependent on government for the right to 
practice. 

The legal profession's relative autonomy carries with it 
special responsibilities of self-government. The profession 
has a responsibility to assure that its regulations are 
conceived in the public interest and not in furtherance of 
parochial or self-interested concerns of the bar. Every lawyer 
is responsible for observance of the Rules of Professional 
Conduct. A lawyer should also aid in securing their 
observance by other lawyers. Neglect of these 
responsibilities compromises the independence of the 
profession and the public interest which it serves. 

Lawyers playa vital role in the preservation of society. 
The fulfillment of this role requires an understanding by 

App. A 



lawyers of their relationship to our legal system. The Rules 
of Professional Conduct, when properly applied, serve to 
define that relationship. 

Scope 

The Rules of Professional Conduct are rules of reason. 
They should be interpreted with reference to the purposes of 
legal representation and of the law itself. Some of the Rules 
are imperatives, cast in the terms "shall" or "shall not." 
These define proper conduct for purposes of professional 
discipline. Others, generally cast in the term "may", are 
permissive and define areas under the Rules in which the 
lawyer has professional discretion. Other Rules define the 
nature of relationships between the lawyer and others. The 
Rules are thus partly obligatory and disciplinary and partly 
constitutive and descriptive in that they define a lawyer's 
professional role. Many of the Comments use the term 
"should." Comments do not add obligations to the Rules but 
provide guidance for practicing in compliance with the Rules. 

The Rules presuppose a larger legal context shaping the 
lawyer's role. That context includes court rules and statutes 
relating to matters of licensure, laws defining specific 
obligations of lawyers and substantive and procedure law in 
general. Compliance with the Rules, as with all law in an 
open society, depends primarily upon understanding and 
voluntary compliance, secondarily upon reinforcement by 
peer and public opinion and finally, when necessary, upon 
enforcement through disciplinary proceedings. The Rules do 
not, however, exhaust the moral and ethical considerations 
that should infornl a lawyer, for no worthwhile human 
activity can be completely defined by legal rules. The Rules 
simply provide a framework for the ethical practice of law. 

Furthermore, for purposes of determining the lawyer's 
authority and responsibility, principles of substantive law 
external to these Rules determine whether a client-lawyer 
relationship exists. Most of the duties flowing from the 
client-lawyer relationship attach only after the client has 
requested the lawyer to render legal services and the lawyer 
has agreed to do so. But there are some duties, such as that 
of confidentiality under Rule 1.6, that may attach when the 
lawyer agrees to consider whether a client-lawyer 
relationship shall be established. Whether a client-lawyer 
relationship exists for any specific purpose can depend on the 
circumstances and may be a question of fact. 

Under various legal proVISIons, including 
constitutional, statutory and common law, the responsibilities 
of government lawyers may include authority concerning 
legal matters that ordinarily reposes in the client in private 
client-lawyer relationships. For example, a lawyer for a 
government agency may have authority on behalf of the 
government to decide upon settlement or whether to appeal 
from an adverse judgment. Such authority in various 
respects is generally vested in the attorney general and the 
state's attorney in state government, and their federal 

counterparts, and the same may be true of other government 
law officers. Also, lawyers under the supervision of these 
officers may be authorized to represent several government 
agencies in intragovernmental legal controversies in 
circumstances where a private lawyer could not represent 
multiple private clients. They also may have authority to 
represent the "public interest" in circumstances where a 
private lawyer would not be authorized to do so. These 
Rules do not abrogate any such authority. 

Failure to comply with an obligation or prohibition 
imposed by a Rule is a basis for invoking the disciplinary 
process. The Rules presuppose that disciplinary assessment 
of a lawyer's conduct will be made on the basis of the facts 
and circumstances as they existed at the time of the conduct 
in question and in recognition of the fact that a lawyer often 
has to act upon uncertain or incomplete evidence of the 
situation. Moreover, the Rules presuppose that whether or 
not discipline should be imposed for a violation, and the 
severity of a sanction, depend on all the circumstances, such 
as the willfulness and seriousness of the violation, 
extenuating factors and whether there has been previous 
violations. 

Violation of a Rule should not give rise to a cause of 
action nor should it create any presumption that a legal duty 
has been breached. The Rules are designed to provide 
guidance to lawyers and to provide a structure for regulating 
conduct through disciplinary agencies. They are not 
designed to be a basis for civil liability. Furthermore, the 
purpose of the Rules can be subverted when they are invoked 
by opposing parties as procedural weapons. The fact that a 
Rule is a just basis for a lawyer's self-assessment, or for 
sanctioning a lawyer under the administration of a 
disciplinary authority, does not imply that an antagonist in a 
collateral proceeding or transaction has standing to seek 
enforcement of the Rule. Accordingly, nothing in the Rules 
should be deemed to augment any substantive legal duty of 
lawyers or the extra-disciplinary consequences of violating 
such a duty. 

Moreover, these Rules are not intended to govern of 
affect judicial application either the attorney-client or work 
product privilege. Those privileges were developed to 
promote compliance with law and fairness in litigation. In 
reliance on the attorney-client privilege, clients are entitled to 
expect that communications within the scope of the privilege 
will be protected against compelled disclosure. The 
attorney-client privilege is that of the client and not of the 
lawyer. The fact that in exceptional situations the lawyer 
under the Rules has a limited discretion to disclose a client 
confidence does not vitiate the proposition that, as a general 
matter, the client has a reasonable expectation that 
information relating to the client will not be voluntarily 
disclosed and that disclosure of such information may be 
judicially compelled only in accordance with recognized 
exceptions to the attorney-client and work product privileges. 

The lawyer's exercise of discretion not to disclose 
information under Rule 1.6 should not be subject to 
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reexamination. Permitting such reexamination would be 
incompatible with the general policy of promoting 
compliance with law through assurances that 
communications will be protected against disclosure. 

The Comment accompanying each Rule explains and 
illustrates the meaning and purpose of the Rule. The 
Preamble and this note on Scope provide general orientation. 
The Comments are intended as guides to interpretation, but 
the text of such Rule is authoritative. 

Terminology 

"Belief' or "Believes" denote that the person involved 
actually supposed the fact in question to be true. A person's 
belief may be inferred from circumstances. 

"Consult" or "Consultation" denotes communication 
of information reasonably sufficient to permit the client to 
appreciate the significance of the matter in question. 

"Firm" or "Law Firm" denotes a lawyer or lawyers in 
a private firm, lawyers employed in the legal department of a 
corporation or other organization and lawyers employed in a 
legal services organization. See Comment, Rule 1.10. 

"Fraud" or "Fraudulent" denotes conduct having a 
purpose to deceive and not merely negligent 

misrepresentation or failure to appraise another of relevant 
information. 

"Knowingly," "Known," or "Knows" denotes actual 
knowledge of the fact in question. A person's knowledge 
may be inferred from circumstances. 

"Partner" denotes a member of a partnership and a 
shareholder in a law firm organized as a professional 
corporation. 

"Reasonable" or "Reasonably" when used in relation 
to conduct by a lawyer denotes the conduct of a reasonably 
prudent and competent lawyer. 

"Reasonable belief' or "Reasonably believes" when 
used in reference to a lawyer denotes that the lawyer believes 
the matter in question and the circumstances are such that the 
belief is reasonable. 

"Reasonably should know" when used in reference to 
a lawyer denotes that a lawyer of reasonable prudence and 
competence would ascertain the matter in question. 

"Substantial" when used in reference to degree or 
extent denotes a material matter of clear and weighty 
importance. 
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Idaho Rules of Professional Conduct 

The Idaho Rules of Professional Conduct became effective on November 1, 1986, (with subsequent amendments) by order of the Idaho 
Supreme Court. The IRPC are based largely on the ABA Model Rules of Professional Conduct, with some Idaho variations. 

The Idaho Supreme Court adopted the IRPC in the fonn presented here, but did not adopt the comments. The comments have been 
included as an aid to the reader, but it must be specifically understood that they are included in the discretion of the publisher and not at the 
direction ofthe Court. 
Conflicts between the Rules and the comments should be resolved strictly in favor of the Rules. 

The comments are borrowed from the ABA Model Rules, except where underlining appears. Underlined comments represent changes 
included to reflect Idaho variations in the text of the particular Rule. 

Client Lawyer Relationship 

Rule 1.1 - Competence 

A lawyer shall provide competent representation to a 
client. Competent representation requires the legal 
knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. 

COMMENT: 

Legal Knowledge and Skill 

In detennining whether a lawyer employs the reqUisite 
knowledge and skill in a particular matter, relevant factors include 
the relative complexity and specialized nature of the matter, the 
lawyer's general experience, the lawyer's training and experience in 
the field in question, the preparation and study the lawyer is able to 
give the matter and whether it is feasible to refer the matter to, or 
associate or consult with, a lawyer of established competence in the 
field in question. In many instances, the required proficiency is that 
of a general practitioner. Expertise in a particular field of law may 
be required in some circumstances. 

A lawyer need not necessarily have special training or prior 
experience to handle legal problems of a type with which the lawyer 
is unfamiliar. A newly admitted lawyer can be as competent as a 
practitioner with long experience. Some important legal skills, such 
as the analysis of precedent, the evaluation of evidence and legal 
drafting, are required in all legal problems. Perhaps the most 
fundamental legal skill consists of detennining what kind of legal 
problems a situation may involve, a skill that necessarily transcends 
any particular specialized knowledge. A lawyer can provide 
adequate representation in a wholly novel field through necessary 
study. Competent representation can also be provided through 
the association of a lawyer of established competence in the field in 
question. 

In an emergency lawyer may give advice or assistance in a 
matter in which the lav.'Yer does not have the skill ordinarily 
required where referral to or consultation or association with 
another lawyer would be impractical. Even in an emergency, 
however, assistance should be limited to that reasonably necessary 
in the circumstances, for ill considered action under emergency 
conditions can jeopardize the client's interest. 

A lawyer may accept representation where the requisite level 
of competence can be achieved by reasonable preparation. This 

applies as well to a lawyer who is appointed as counsel for an 
unrepresented person. See also Rule 6.2 

Thoroughness and Preparation 

Competent handling of a particular matter includes inquiry into 
and analysis of the factual and legal elements of the problem, and 
use of methods and procedures meeting the standards of competent 
practitioners. It also includes adequate preparation. The required 
attention and preparation are detennined in part by what is at stake; 
major litigation and complex transactions ordinarily require more 
elaborate treatment than matters of lesser consequence. 

Maintaining Competence 

To maintain the requisite knowledge and skill, a lawyer should 
engage in continuing study and education. If a system of peer 
review has been established, the lawyer should consider making use 
of it in appropriate circumstances. 

Rule 1.2 - Scope of Representation 

(a) A lawyer shall abide by a client's decisions 
concerning the objectives of representation subject 
to paragraphs (c), (d) and (e), and shall consult 
with the client as to the means by which they are to 
be pursued. A lawyer shall abide by a client's 
decision whether to accept an offer of settlement of 
a matter. In a criminal case, the lawyer shall abide 
by the client's decision, after consultation with the 
lawyer, as to a plea to be entered, whether to waive 
jury trial and whether the client will testify. 

(b) A lawyer's representation of a client, including 
representation by appointment, does not constitute 
an endorsement of the client's political, economic, 
social or moral views or activities. 

(c) A lawyer may limit the objectives of the 
representation if the client consents after 
consultation. 

(d) A lawyer shall not counsel a client to engage, or 
assist a client, in conduct that the lawyer knows is 
criminal or fraudulent, but a lawyer may discuss 
the legal consequences of any proposed course of 
conduct with a client and may counselor assist a 
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client to make a good faith effort to determine the 
validity, scope, meaning or application of the law. 

(e) When a lawyer knows that a client expects 
assistance not permitted by the rules of 
professional conduct or other law, the lawyer shall 
consult with the client regarding the relevant 
limitations on the lawyer's conduct. 

COMMENT: 

Scope of Representation 

Both lawyer and client have authority and responsibility in the 
objectives and means of representation. The client has ultimate 
authority to determine the purposes to be served by legal 
representation, within the limits imposed by law and the lawyer's 
professional obligations. Within those limits, a client also has a 
right to consult with the lawyer about the means to be used in 
pursuing those objectives. At the same time, a lawyer is not 
required to pursue objectives or employ means simply because a 
client may wish that a lawyer do so. A clear distinction between 
objectives and means sometimes cannot be drawn, and in many 
cases the client-lawyer relationship partakes of a joint undertaking. 
In questions of means, the lawyer should 
assume responsibility for technical and legal tactical issues, but 
should defer to the client regarding such questions as the expense to 
be incurred and concern for third persons who might be adversely 
affected. Law defining the lawyer's scope of authority in litigation 
varies among jurisdictions. 

In a case in which the client appears to be suffering mental 
disability, the lawyer's duty to abide by the client's decisions is to be 
guided by reference to Rule 1.14. 

Independence from Client's Views or Activities 

Legal representation should not be denied to people who are 
unable to afford legal services, or whose cause is controversial or 
the subject of popular disapproval. By the same token, representing 
a client does not constitute approval of a client's views or activities. 

Services Limited in Objectives or Means 

The objectives or scope of services provided by a lawyer may 
be limited by agreement with the client or by the terms under which 
the lawyer's services are made available to the client. For example, 
a retainer may be for a specifically defined purpose. Representation 
provided through a legal aid agency may be subject to limitations on 
the types of cases the agency handles. When a lawyer has been 
retained by an insurer to represent an insured, the representation 
may be limited to matters related to the insurance coverage. The 
terms upon which representation is undertaken may exclude specific 
objectives or means. Such limitations may exclude objectives or 
means that the lawyer regards as repugnant or imprudent. 

An agreement concerning the scope of representation must 
accord with the Rules of Professional Conduct and other law. Thus, 
the client may not be asked to agree to representation so limited in 
scope as to violate Rule 1.1, or to surrender the right to terminate 
the lawyer's services or the right to settle litigation that the lawyer 
might wish to continue. 

Criminal, Fraudulent and Prohibited Transactions 

A lawyer is required to give an honest opinion about the actual 
consequences that appear likely to result from a client's conduct. 
The fact that a client uses advice in a course of action that is 
criminal or fraudulent does not, of itself, make a lawyer a party to 
the course of action. However, a lawyer may not knowingly assist a 
client in criminal or fraudulent conduct. There is a critical 
distinction between presenting an analysis of legal aspects of 
questionable conduct and recommending the means by which a 
crime or fraud might be committed with impunity. 

When the client's course of action has already begun and is 
continuing, the lawyer's responsibility is especially delicate. The 
lawyer is not permitted to reveal the client's wrongdoing, except 
where permitted by Rule 1.6. However, the lawyer is required to 
avoid furthering the purpose, for example by suggesting how it 
might be concealed. A lawyer may not continue assisting a client in 
conduct that the lawyer originally supposes is legally proper but 
then discovers is criminal or fraudulent. Withdrawal from the 
representation, therefore, may be required. 

Where the client is fiduciary, the lawyer may be charged with 
special obligations in dealings with a beneficiary. 

Paragraph (d) applies whether or not the defrauded party is a 
party to the transaction. Hence, a lawyer should not participate in a 
sham transaction; for example, a transaction to effectuate criminal 
or fraudulent escape of tax liability. Paragraph (d) does not 
preclude undertaking a criminal defense incident to a general 
retainer for legal services to a lawful enterprise. The last clause of 
paragraph (d) recognizes that determining the validity or 
interpretation of a statute or regulation may require a course of 
action involving disobedience to the statute or regulation or of the 
interpretation placed upon it by governmental authorities. 

Rule 1.3 - Diligence 

A lawyer shall act with reasonable diligence and 
promptness in representing a client. 

COMMENT: 

A lawyer should pursue a matter on behalf of a client despite 
opposition, obstruction or personal inconvenience to the lawyer, and 
may take whatever lawful and ethical measures are required to 
vindicate a client's cause or endeavor. A lawyer should act with 
commitment and dedication to the interests of the client and with 
zeal in advocacy upon the client's behalf. However, a lawyer is not 
bound to press for every advantage that might be realized for a 
client. A lawyer has professional discretion in determining the 
means by which a matter should be pursued. See Rule 1.2. A 
lawyer's workload should be controlled so that each matter can be 
handled adequately. 

Perhaps no professional shortcoming is more widely resented 
than procrastination. A client's interests often can be adversely 
affected by the passage of time or the change of conditions; in 
extreme instances, as when a lawyer overlooks a statute of 
limitations, the client's legal position may be destroyed. Even when 
the client's interests are not affected in substance, however, 
unreasonable delay can cause a client needless anxiety and 
undermine confidence in the lawyer's trustworthiness. 

Unless the relationship is terminated as provided in Rule 1.16, 
a lawyer should carry through to conclusion all matters undertaken 
for a client. If a lawyer's employment is limited to a specific matter, 
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are generally aligned in interest even though there is some 
difference of interest among them. 

Conflict questions may also arise in estate planning and estate 
administration. A lawyer may be called upon to prepare wills for 
several family members, such as husband and wife, and, depending 
upon the circumstances, a conflict of interest mat arise. In estate 
administration the identity of the client may be unclear under the 
law of a particular jurisdiction. Under one view, the client is a 
fiduciary; under another view the client is the estate or trust, 
including its beneficiaries. The lawyer should make clear the 
relationship to the parties involved. 

A lawyer for a corporation or other organization who is also a 
member of its board of directors should determine whether the 
responsibilities of the two roles may conflict. The lawyer may be 
called on to advise the corporation in matters involving actions of 
the directors. Consideration should be given to the frequency with 
which such situations may arise, the potential intensity of the 
conflict, the effect of the lawyer's resignation from the board and the 
possibility of the corporation's obtaining legal advice from another 
lawyer in such situations. If there is material risk that the dual role 
will compromise the lawyer's independence of professional 
judgment, the lawyer should not serve as a director. 

Conflict Charged by an Opposing Party 

Resolving questions of conflict of interest is primarily the 
responsibility of the lawyer undertaking the representation. In 
litigation, a court may arise the question when there is reason to 
infer that the lawyer has neglected the responsibility. In a criminal 
case, inquiry by the court is generally required when a lawyer 
represents multiple defendants. Where the conflict is such as clearly 
to call in question the fair or efficient administration of justice, 
opposing counsel may properly raise the question. Such an 
objection should be viewed with caution, however, for it can be 
misused as a technique for harassment. See Scope. 

(a) 

(b) 

(c) 

Rule 1.8 - Conflict of Interest: Prohibited 
Transactions 

A lawyer shall not enter into a business transaction 
with a client or knowingly acquire an ownership, 
possessory, security or other pecuniary interest 
adverse to a client unless: 
(1) the transaction and terms on which the 

lawyer acquires the interest are fair and 
reasonable to the client and are fully 
disclosed and transmitted in writing to the 
client in a manner which can be reasonably 
understood by the client; 

(2) the client is given a reasonable opportunity 
to seek the advice of independent counsel in 
the transaction; and 

(3) the client consents in writing thereto. 
A lawyer shall not use information relating to 
representation of a client to the disadvantage of the 
client unless the client consents after consultation. 
A lawyer shall not prepare an instrument giving 
the lawyer or a person related to the lawyer as 
parent, child, sibling, or spouse any substantial gift 

from a client, including a testamentary gift, except 
where the client is related to the donee. 

(d) Prior to the conclusion of representation of a client, 
a lawyer shall not make or negotiate an agreement 
giving the lawyer literary or media rights to a 
portrayal or account based in substantial part on 
information relating to the representation. 

(e) A lawyer shall not provide financial assistance to a 
client in connection with pending or contemplated 
litigation, except that: 
(1) a lawyer may advance court costs and 

expenses of litigation, the repayment of 
which may be contingent on the outcome of 
the matter; and 

(2) a lawyer representing an indigent client may 
pay court costs and expenses of litigation on 
behalf of the client. 

(f) A lawyer shall not accept compensation for 
representing a client from one other than the client 
unless: 
(1) the client consents after consultation; 
(2) there is no interference with the lawyer's 

independence of professional judgment or 
with the client-lawyer relationship; and 

(3) information relating to representation of a 
client is protected as required by Rule 1.6. 

(g) A lawyer who represents two or more clients shall 
not participate in making an aggregate settlement 
of the claims of or against the clients, or in a 
criminal case an aggregated agreement as to guilty 
or nolo contendere pleas, unless each client 
consents after consultation, including disclosure of 
the existence and nature of all the claims or pleas 
involved and of the participation of each person in 
the settlement. 

(h) A lawyer shall not make an agreement 
prospectively limiting the lawyer's liability to a 
client for malpractice unless permitted by law and 
the client is independently represented in making 
the agreement, or settle a claim for such liability 
with an unrepresented client or former client 
without first advising that person in writing that 
independent representation is appropriate in 
connection therewith. 

(i) A lawyer related to another lawyer as parent, child, 
sibling or spouse shall not represent a client in a 
representation directly adverse to a person who the 
lawyer knows is represented by the other lawyer 
except upon consent by the client after consultation 
regarding the relationship. 

(j) A lawyer shall not acquire a proprietary interest in 
a cause of action or subject matter of litigation the 
lawyer is conducting for a client, except that the 
lawyer may: 
(1) acquire a lien granted by law to secure the 

lawyer's fee or expenses; and 
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(2) contract with a client for a reasonable 
contingent fee in a civil case. 

COMMENT: 

Transactions Between Client and Lawyer 

As a general principle, all transactions between client and 
lawyer should be fair and reasonable to the client. In such 
transactions a review by independent counsel on behalf of the client 
is often advisable. Furthermore, a lawyer may not exploit 
information relating to the representation to the client's 
disadvantage. For example, a lawyer who has learned that the client 
is investing in specific real estate may not, without the client's 
consent, seek to acquire nearby property where doing so would 
adversely affect the client's plan for investment. Paragraph (a) does 
not, however, apply to standard commercial transactions between 
the lawyer and the client for products or services that the client 
generally markets to others, for example, banking or brokerage 
services, medical services, products manufactured or distributed by 
the client, and utilities services. In such transactions, the lawyer has 
no advantage in dealing with the client, and the restrictions in 
paragraph (a) are unnecessary and impracticable. 

A lawyer may accept a gift from a client, if the transaction 
meets general standards of fairness. For example, a simple gift such 
as a present given at a holiday or as a token of appreciation is 
permitted. If effectuation of a substantial gift requires preparing a 
legal instrument such as a will or conveyance, however, the client 
should have the detached advice that another lawyer can provide. 
Paragraph (c) recognizes an exception where the client is a relative 
of the donee or the gift is not substantial. 

Literary Rights 

An agreement by which a lawyer acquires literary or media 
rights concerning the conduct of the representation creates a conflict 
between the interests of the client and the personal interests of the 
lawyer. Measures suitable in the representation of the client may 
detract from the publication value of an account of the 
representation. Paragraph (d) does not prohibit a lawyer 
representing a client in a transaction concerning literary property 
from agreeing that the lawyer's fee shall consist of a share in 
ownership in the property, if the agreement conforms to Rule 1.5 
and paragraph 0). 
Person Paying for Lawyer's Services 

Rule 1.8(f) requires disclosure of the fact that the lawyer's 
services are being paid for by a third party. Such an arrangement 
must also conform to the requirements of Rule 1.6 concerning 
confidentiality and Rule 1.7 concerning conflict of interest. Where 
the client is a class, consent may be obtained on behalf of the class 
by court-supervised procedure. 

Family Relationships Between Lawyers 

Rule 1.8(i) applies to related lawyers who are in different 
firms . Related lawyers in the same firm are governed by Rules 1.7, 
1.9, and 1.10. The disqualification stated in Rule 1.8(i) is personal 
and is not imputed to members of firms with whom the lawyers are 
associated . 

Acquisition oflnterest in Litigation 

Paragraph (j) states the traditional general rule that lawyers are 
prohibited from acquiring a proprietary interest in litigation. This 
general rule, which has its basis in common law champerty and 
maintenance, is subject to specific exceptions developed in 
decisional law and continued in these Rules, such as the exception 
for certain advances of the costs of litigation set forth in paragraph 
(e). 

This Rule is not intended to apply to customary qualification 
and limitations in legal opinions and memoranda. 

*Rule 1.9 - Conflict of Interest: 
Former Client 

(a) A lawyer who has formerly represented a client in 
a matter shall not thereafter represent another 
person in the same or substantially related matter 
in which that person's interests are materially 
adverse to the interests of the former client unless 
the former client consents after consultation. 

(b) 

(c) 

A lawyer shall not knowingly represent a person in 
the same or substantially related matter in which a 
firm with which the lawyer formerly was associated 
had previously represented a client, 
(1) whose interests are materially adverse to that 

(2) 
person; and 
about whom the lawyer has acquired 
information protected by Rules 1.6 and 1.9(c) 
that is material to the matter; unless the 
former client consents after consultation. 

A lawyer who has formerly represented a client in 
a matter or whose present or former firm has 
formerly represented a client in a matter shall not 
thereafter: 
(1) 

(2) 

use information relating to the 
representation to the disadvantage of the 
former client except as Rules 1.6 or 3.3 
would permit or require with respect to a 
client, or when the information has become 
generally known; or 
reveal information relating to the 
representation except as Rules 1.6 or 3.3 
would permit or require with respect to a 
client. 

*(Rule 1.9 amended 3-15-90) 

COMMENT: 

After termination of a client-lawyer relationship, a lawyer may 
not represent another client except in conformity with this Rule. 
The principles in Rule 1.7 determine whether the interests of the 
present and former client are adverse. Thus, a lawyer could not 
properly seek to rescind on behalf of a new client a contract drafted 
on behalf of the former client. So also a lawyer who has prosecuted 
an accused person could not properly represent the accused in a 
subsequent civil action against the government concerning the same 
transaction. 
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(3) a nonlawyer has the right to direct or control 
the professional judgment of a lawyer. 

COMMENT: 

The provisions of this Rule express traditional limitations on 
sharing fees. These limitations are to protect the lawyer's 
professional independence of judgment. Where someone other than 
the client pays the lawyer's fee or salary, or recommends 
employment of the lawyer, that arrangement does not modity the 
lawyer's obligation to the client. As stated in paragraph (c), such 
arrangements should not interfere with the lawyer's professional 
judgment. 

Rule 5.5 - Unauthorized Practice of Law 

A lawyer shall not: 
(a) practice law in a jurisdiction where doing so 

violates the regulation of the legal profession in 
that jurisdiction; or 

(b) assist a person who is not a member of the bar in 
the performance of activity that constitutes the 
unauthorized practice of law. 

COMMENT: 

The definition of the practice of law is established by law and 
varies from one jurisdiction to another. Whatever the definition, 
limiting the practice oflaw to members of the bar protects the public 
against rendition of legal services by unqualified persons. 
Paragraph (b) does not prohibit a lawyer from employing the 
services of paraprofessionals and delegating functions to them, so 
long as the lawyer supervises the delegated work and retains 
responsibility for their work. See Rule 5.3. Likewise, it does not 
prohibit lawyers from providing professional advice and instruction 
to nonlawyers whose employment requires knowledge of law; for 
example, claims adjusters, employees of financial or commercial 
institutions, social workers, accountants and persons employed in 
government agencies. In addition, a lawyer may counsel 
nonlawyers who wish to proceed pro se. 

Rule 5.6 - Restrictions on Right to Practice 

A lawyer shall not participate in offering or making: 
*(a) an agreement that restricts the rights of a lawyer to 

practice law after termination of a practice 
relationship, except agreements concerning benefits 
upon retirement; and except in situations involving 
sale of a law practice, or part thereof, as described 
in Rule 1.17, or 
*Section (a) amended 8-28-97 - effective 9-1-97) 

(b) an agreement in which a restriction on the lawyer's 
right to practice is part of the settlement of a 
controversy between private parties. 

COMMENT: 

An agreement restricting the right of partners, corporate 
shareholders or associates to practice after leaving a firm not only 
limits their professional; autonomy but also limits the freedom of 
clients to choose a lawyer. Paragraph (a) prohibits such agreements 
except for restrictions incident to provisions concerning retirement 
benefits for service with the firm. 

Paragraph (b) prohibits a lawyer from agreeing not to represent 
other persons in connection with settling a claim on behalf of a 
client. 

Public Service 

Rule 6.1 - Pro Bono Publico Service 

A lawyer should render public interest legal service. A 
lawyer may discharge this responsibility by providing 
professional services at no fee to persons of limited means 
or to public service or charitable groups or organizations, 
by service in activities for improving the law, the legal 
system or the legal profession, and by financial support 
for organizations that provide legal services to persons of 
limited means. 

COMMENT: 

The ABA House of Delegates has formally acknowledged "the 
responsibility of each lawyer engaged in the practice of law to 
provide public interest legal services" without fee, or at a 
substantially reduced fee, in one or more of the following areas: 
poverty law, civil rights law, public rights law, charitable 
organization representation and the administration of justice. This 
Rule expresses that policy but is not intended to be enforced through 
disciplinary process. 

The rights and responsibilities of individuals and organizations 
in the United States are increasingly defined in legal terms. As a 
consequence, legal assistance in coping with the web of statutes, 
rules and regulations is imperative for persons of modest and limited 
means, as well as for the relatively well-to-do. 

The basic responsibility for providing legal services for those 
unable to pay ultimately rests upon the individual lawyer, and 
personal involvement in the problems of the disadvantaged can be 
one of the most rewarding experiences in the life of a lawyer. Every 
lawyer, regardless of professional prominence or professional 
workload, should find time to participate in or otherwise support the 
provision of legal services to the disadvantaged. The provision of 
free legal services to those unable to pay reasonable fees continues 
to be an obligation of each lawyer as well as the profession 
generally, but the efforts of individual lawyers are often not enough 
to meet the need. Thus, it has been necessary for the profession and 
government to institute additional programs to provide legal 
services. Accordingly, legal aid offices, lawyer referral services and 
other related programs have been developed, and others will be 
developed by the profession and government. Every lawyer should 
support all proper efforts to meet this need for legal services. 

Application of this Rule in Idaho may be affected by additional 
obligations imposed by the Idaho lawyer's statutory oath prohibiting 
a lawyer, for personal considerations, to decline representation of 
the defenseless or oppressed. 

Rule 6.2 - Accepting Appointment 
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(a) A lawyer having knowledge that another lawyer 
has committed a violation of the Rules of 
Professional Conduct that raises a substantial 
question as to that lawyer's honesty, 
trustworthiness or fitness as a lawyer in other 
respects, shall inform the appropriate professional 
authority. 

(b) A lawyer having knowledge that a judge has 
committed a violation of applicable rules of judicial 
conduct that raises a substantial question as to the 
judge's fitness for office shall inform the 
appropriate authority. 

(c) This office does not require disclosure of 
information otherwise protected by Rule 1.6. 

COMMENT: 

Self-regulation of the legal profession requires that members of 
the profession initiate disciplinary investigation when they know of 
a violation of the Rules of Professional Conduct. Lawyers have a 
similar obligation with respect to judicial misconduct. An 
apparently isolated violation may indicate a pattern of misconduct 
that only a disciplinary investigation can uncover. Reporting a 
violation is especially important where the victim is unlikely to 
discover the offense. 

A report about misconduct is not required where it would 
involve violation of Rule 1.6. However, a lawyer should encourage 
a client to consent to disclosure where prosecution would not 
substantially prejudice the client's interests. 

If A lawyer were obliged to report every violation of the Rules, 
the failure to report any violation would itself be a professional 
offense. Such a requirement existed in many jurisdictions but 
proved to be unenforceable. This Rule limits the reporting 
obligation to those offenses that a self-regulating profession must 
vigorously endeavor to prevent. A measure of judgment is, 
therefore, required in complying with the provisions of this Rule. 
The term "substantial" refers to the seriousness of the possible 
offense and not the quantum of evidence of which the lawyer is 
aware. A report should be made to the bar disciplinary agency 
unless some other agency, such as a peer review agency, is more 
appropriate in the circumstances. Similar considerations apply to 
the reporting of judicial misconduct. 

The duty to report professional misconduct does not apply to a 
lawyer retained to represent a lawyer whose professional conduct is 
in question. Such a situation is governed by the rules applicable to 
the client-lawyer relationship. 

Rule 8.4 - Misconduct 

It is professional misconduct for a lawyer to: 
(a) violate or attempt to violate the rules of 

professional conduct, knowingly assist or induce 
another to do so, or do so through the acts of 
another; 

(b) commit a criminal act that reflects adversely on the 
lawyer's honesty, trustworthiness or fitness as a 
lawyer in other respects; 

(c) engage in conduct involving dishonesty, fraud, 
deceit or misrepresentation; 

(d) engage in conduct that is prejudicial to the 
administration of justice; 

(e) state or imply an ability to influence improperly a 
government agency or official; or 

(1) knowingly assist a judge or judicial officer in 
conduct that is a violation of applicable rules of 
judicial conduct or other law. 

COMMENT: 

Many kinds of illegal conduct reflect adversely on fitness to 
practice law, such as offenses involving fraud and the offense of 
willful failure to file an income tax return. However, some kinds of 
offense carry no such implication. Traditionally, the distinction was 
drawn in terms of offenses involving "moral turpitude." That 
concept can be construed to include offenses concerning some 
matters of personal morality, such as the adultery and comparable 
offenses, that have no specific connection to fitness for the practice 
of law. Although a lawyer is personally answerable to the entire 
criminal law, a lawyer should be professionally answerable only for 
offenses that indicate lack of those characteristics relevant to law 
practice. Offenses involving violence, dishonesty, or breach of 
trust, or serious interference with the administration of justice are in 
that category. A pattern of repeated offenses, even ones of minor 
significance when considered separately, can indicate indifference 
to legal obligation. 

A lawyer may refuse to comply with an obligation imposed by 
law upon a good faith belief that no valid obligation exists. The 
provisions of Rule 1.2(d) concerning a good faith challenge to the 
validity, scope, meaning or application of the law apply to 
challenges oflegal regulation of the practice oflaw. 

Lawyers holding public office assume legal responsibilities 
going beyond those of other citizens. A lawyer's abuse of public 
office can suggest an inability to fulfill the professional role of 
attorney. The same is true of abuse of positions of private trust such 
as trustee, executor, administrator, guardian, agent and officer, 
director or manager of a corporation or other organization. 

Rule 8.5 - Jurisdiction 

A lawyer admitted to practice in this jurisdiction is 
subject to the disciplinary authority of this jurisdiction 
although engaged in practice elsewhere. A lawyer 
admitted to practice in other jurisdictions is subject to the 
Rules of Professional Conduct as adopted in this state, 
and may be subject of appropriate enforcement 
proceedings in this state, with respect to any practice of 
law conducted in this state. 

COMMENT: 

In modem practice lawyers frequently act outside the territorial 
limits of the jurisdiction in which they are licensed to practice, 
either in another state or outside the United States. In doing so, they 
remain subject to the governing authority of the jurisdiction in 
which they are licensed to practice. If their activity in another 
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jurisdiction is substantial and continuous, it may constitute practice 
oflaw in that jurisdiction. See Rule 5.5. 

If the rules of professional conduct in the two jurisdictions 
differ, principles of conflict of laws may apply. Similar problems 
can arise when a lawyer is licensed to practice in more than one 
jurisdiction. 

Where the lawyer is licensed to practice law in two 
jurisdictions which impose conflicting obligations, applicable rules 
of choice of law may govern the situation. A related problem arises 
with respect to practice before a federal tribunal, where the general 
authority of the states to regulate the practice of law must be 
reconciled with such authority as federal tribunals may have to 
regulate practice before them. 
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CHAPTER ONE 

Introduction 

*1.1 What Is a Closing Opinion? 
§ 1.2 What a Closing Opinion Says 
§ 1.3 How a Closing Opinioll [;its illto the Transauion: 

(ts Function and Purpose 
§ 1.:$.1 Closing Opinioll as Part of the Recipicnt's 

Diligence 
§ 1.:1.2 Olher lkneiils of a Closing Opinion 

§ 1.4 Exegesis: How to Interprel a Closing Opinion 
§ 1.5 Deciding vVhich Opiniolls to Include: 

The Opinion Hierarchy 
§ 1.6 Supponing a Closing Opinion; Liahility 

§ 1.6.1 Duty of Carc; Role of Custolllary Practice 
§ 1.6.2 Opinions hy Outside Law Finns and 

Inside COUllsel 
§ I . (j.:~ Liability 

§ I. 7 Ethical Consideratiolls 
§ I.H Good Opinion Practice: Timelincss, Relcvance, 

Golden Rule; DUly to Avoid Misleading 
Opinion Recipient 

§ 1.1 "VIIAT Is A CI.OSIN(; Ol'[NION? 

(n a financial transaction, the parties count on their own 
lawyers to see to it that, as a legal matter, they will be receiving 
the benefit of the bargain they negotiated. If the transaction is 
significant enough, the party putting up the funds also often looks 
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*I.l I ntrod lIction 

l(j cOllnsel for the party on the other side J 10 deliver to it, at 
closing, a leller expressin!?,lhal counsel's kgal opinion Oil various 
aspects of the transaction.'! When all a lender or investor is receiv
ing from;1 company is promises and a piece of paper purpOI-ting 
to be a promissory note or stock, it wants cOllnsel for the company 
to tell it that it is geuing what it thinks it is getting (i'om a legal 
sl(ll\(lpoint,1 and that the transaction will not create allY majO!
legal problems, ~ 

Third-party closillg opiniolls-liJl'lllal 01>1111011 letters 
delivered at the dosillg by cOllllsel for (JlJe party to ;1 financial 
Ir;IIISanioJI ,t() allot her party----an· a lixtlll't· of tliI' AllH:riCCIIl 
leg-a I scellt'.·· They also ,tiT routillely deliverecl ill cross-horder 

§ I, I ';\1 (Jne time opinions olllillallci"ltr'lIlsdniolls \\'('n' I hI' pr('sc')\'(' of 
"tl>lllp.IlIy', outside lal" finn. T()(by lIlany UHlIpOlllics hav(' illsid(' leg;11 dep;ll'l
Illents, and lal\'\'ers in those departlllelllS of'tell delin'r opilliolls that suppll'
lIIelll, 01' ill ,ollie Glses. replat'e opilliou, of outside (Ollll.sel. Oil Sollie Illall,'rs 
inside coulisellllay be the only oUt' who is iu a jlositioll. as a pl'actic"IIll;ltll'l'. to 
gi\'e .111 "pinion. Excepl \\'hl"n~ expn"slv IHJl~,d, tilt' plll·,,:-.e "colllpall)' coun,,'I," 
as lIsed ill this hook, I'elt~rs to (,OllllSe! 1i.1' the elltity Oil \\·iI", .. hehalLIIl opinioll is 
gi"ell and doc" nol distilll-iuisil belween oUlsidc' ;11)(1 inside (OIlIlSL'1. .\/'1' gl'I/('lldly 
~ 1 ,(;.2, ill/m. 

~ Closing opinious alsl) aI'\' "nt'n ,kll\'en.-d ill ;)(.qllisiti"", olpril';llely held 
IOlllpanies. 1 hI')' are rare ill ;)ujllisitiollS or public ('olllilanies. 

IkpelHlillg Oil the tr.lllsanioll. «>lllIselllll' til" rl"'ipi"lll ilia), ddil'(')' tl> its 
client an opinion leller cOIIl;lining sOllie (btlt tlstlally IHlt ;111) or til(' opillions 
given bl' cOIIIISei «,1' til .. «)mp;)nl'. :\parl frolll acqllisitions, «HIIISe! 101' Iile 
recipient uSlially does 1I0t deliver .111 opinion kiln II) tile uJlnp;lII)' IJI' i" stock
hulders. SI'I' note .1. ill/i·lI. 

:< A lender "'ams to kno\\,. fiJI' example. that th .. 1)011'01\'('1' iI;" dlll\' ;)lIthor
iLed, ex!'( tiled alld delil'ered tile (')edit agreell1ent ;lIld that Ihl' credit agn'(" 
IIlelll (Ollstitlllt'S Ihe enfilrceable obligation of the hOITOWel. S/'~ Chapter () . 

. , t\ part)' r('n~ivill!{ GlSh at Ille dosing has no need fill' all opinioll 011 the 
cash. Cash is cash. Ie however, <IS ill sOllie aC'luisitiollS, a pal'll' has the right 10 

receive additional pa)'IlH'IIIS ill Ihe huure or other rights extending beyond the 
dosing, il lIIay well wallt all opinioll on its ability 10 enf(J)'ce those rights, St'e 
~2.3.1 nole fi, ill/Ill. 

"'I'he pra(lice of giving third-pal'l), opinions ,bll's back;)1 leasl to Ihe latl' 
nineteelllh lelltlll'Y, when, in ,Ill clIill,t to bolster ill\'('stOI' confident'(' filliowing 
"'ide-spre,,,I de{;lults ill railroad aid bonds, deakrs ill nllillicipal bonds beg;1Il 
to obtain and print 011 the bOllds leg-OIl opilliom reg-arding tile bonds' v;didit),. 
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transactions involving American companies and are becol11: 
Itlg increasingly common in purely foreign transactions. 1I 

'/'/' Gordon. I.egal Thought and Legal Practice in the Age of American Enter
I"isc, I H70-J !l20, ill Professions and l'rofessiollalldeologies ill America 70, 13 I 
11.·10 (t;. (;ersol1 cd., 19l:U); Fairman, Reconstruction and Reunion, IH64-H8, 
ParI One;lI () The Oliver Wendell I lollnes Devise, Hisl.Oryofthe Supreme Court 
(If t he Un itecl States, 91 H, 921 n .S, 922 ( 1971 ). (The authors than k.l ollalhan C. 
Lipson, I·:~q. of Temple University -James E. Beasley School of Law for fur
nishing thelll these malerials.) By the early 19:\os, the practice of g-iving legal 
"piniolls on securities ofl'erings was well cstabli~hed, and a requirement that all 
opinion be filed wit h the Senll'ilies and Exchange COlllmission in connection 
with 1111' registration of seclll'ities "'a~ induded in Schedule A (Part 29) of lhe 
S('curil ies Art of I ():n. SI'I' gel/I'I'IIII)' § J 0.1 1Iole:l. in/i·fI. 

The oidesl opinion on a financiallransactioll known to Ihc~ authors or this 
hook was delivered in IS!)!) by the Chicl!{o law finll of Wood & Oakley. That 
"pinioll, which W;lS brought to the authors' attention by Paul C. '\'I'IITn!{O, Esq., 
.. fHinsil;"v & Culbertson and is reprinted in Investment Bankers Association of 
\merica, Fundamentals of Municipal Bonds 127 (1 9(j~), stated: 

I HEREBY CERTIFY thai I have examined a certified (UP), "rthe record 
01 proct~edillgs of the ConllnOIl Council of the City of Prescott. Arizona 
passed preliminary to the issue by said Cit)' of its Watel' and Sewage Bonds 
in the alllOllll1 ofSevent),-Five Thomand dollal's ($75,O()O) dated Decem
ber I !ith. I H9~. Ami in my opinion, such proceedings shol\' lawful amhor
ity j()r the said issue under the laws or the TerrilOl} or Arizona now in 
fi)rce. I FURTIIER CI~RTIFY thai I have examined the fimll of bond 
prepared fijI' the said issue, and find thaI saJlle to he in due f(JI'm or law 
and ill m}' opinioll the said isslie to the amolillt afi)l'esaid is valid and 
legally bindin~ upon the said Cit)' of Presulll. alld t hat all of the taxable 
property ill said City is subject to the levy of a tax to pal' the sallie. 

Ihe authors ;1I'e condllt:ting all ongoing (OilIest f(Jr the eadiest closing opinioll. 
I he prize is all ;lCknowledgment in the Ilext supplellleill to this book. 

"SI'(' Leg-al Opillions in IlIlel'llalional Transactions at 9: 

III Illost important international business tl'allSa,tions, particulady 
where olle of the parties has retained US lawyel's -Iml increasingly 
also in transactions where no US lawyer is involved -opinions or COli Il se I 
are required as a condilion precedent to the consulllmatioll or 'closing' or 
the transaction. 

t ... gal Opinions in Intel'llational TrallS;lctiollS is the leadill!{ work 011 dosing 
"pinions ill inlel'llationaltransactions. FOI' an article in which an English lawyer 
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* 1.2 
lntroduction 

,lIld circulllscribed by qualifications Ilot evident {"mill their 
words alolle. I 

A closing opinion takes the form of a letter li'ollJ the opillion 
give, ' to the opinion recipient. Like any business letter, it begills 
with a date, address and salutation. 'rben, in a few par<lgraphs, it 
explains why it is being delivered, defines tenns lind descrihes the 
opinion giver'S relationship to the company, the investigatioll the 
opinion giver has conducted to suppon the opiniolls being givell, 
sOllie ofthe assumptions oflaw and f~lCt OIl which those opi niolls are 
based, and the law those opinions cover. The introductory para
graphs set the stage for the body of the leIter, which uSlI<llIy begins 
with the phrase" Based on the f()regoing, it is otlt· opinioll that":! ami 
consists of a series of IllIl11bered (or lettered) par:lgraphs that 
express the opinioll giver's legal conclusiolls. A closing opillion 
usually ends with some standard exceptions alld, agaill like allY 
business letter, with "Very truly yours" (or sOll1ethillg siltlilar) and 
a manual signature. 

The firsl numbered paragraph ofallJlost evcry dosillg opin
ion addresses the company's status as a corporatioll or other busi
ness elltity.:1 If the transaction involves the issuallce of stock, the 
second numbered paragraph usually states that the slOck is "duly 
authorized, validly issued, fully paid and nOllassessahle." Next 
appears what lIlany regard as the most. illlportallt paragraph: 
t.he opinion 011 the agreement's enf<xceability. Following these 
paragraphs, ill no set order, are opinions 011 sllch maLleI'S as the 

§ 1.2 I .'1('(' A[~t\ Legal Opinion Prillciple~ §I.ll: 

[Tjhe llIeaning of the language normally used [ill opinioll !ellns] . .. lis] 
hased (wht~ thel' or lIot stated) OIl the customaty practice of lawyers who 
n'gularly give, and lawyers who regularly a<h-isc opinioll recipicllts 
t{"garding. opinions of the kind involved. 

.)i'I· 111\11 TriBar 1990 Report at 600-602 [App. 9 at 9: 11-14]. 
~ Variations are set forth and discussed in ~2 .0, mIra, and Chapter 3. 
'The principal rocus of this book is opinions on corporatiolls. Chapter 19 

a<l<ln'",,'" opinions 011 limited liability companies. This book does not specifi
cally ;"ld",'s5 opinions 011 other business entities. Much or the discussion, 
hOllnlT. is relevant regardless orthe nature of the elllit)'. 
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transaction :i lillP:\C ; Oil other agreements and compliance with 
laws, receipt of govenllilenl approvals, absence of litigation and, 
in a secured loan, the status under the U nifonll COIll mercial Code 
of the security interests granted to the lender.4 

~ 1.3 How A CI.OS[!\'G OI'I!\'ION Frrs INTO THl-: 

TRANSACTION: ITS FUNCTION AND PURI'OSF 1 

§ 1.:L 1 Closing Opinion as Part of the 
Recipient's Diligence 

Before closing a financial transactioll the lender, acquireI', 
investor or underwriter (with the assistance of its legal collnsel) 
conducts "due diligence" to satisfy itselfthat the company is what 
it is representing itself to be from a business, (inancial and leg;t1 
~tandpoint and that the transaction does not present any unduc 
problems. The nature of the review it collducts depends Oil the 
type and size of the transaction and llIay include interviews with 
lIlanagement, analysis of financial inforlllation, review of COli, 

Iracts and other documents, alld visits to tlte company's htcilities. 
,\t the closing, the company conlirms that its represelltations in 
lite agreement continue to be true, and officers deliver certificates 
regarding various factual matters. In some transactions, outside 
"xperts retained by the company deliver letters of advice-a 
'fairness opinion" from all investment banker on a merger, f<)r 
"xample, or an asset valuation from a professiollal appraiser ill 
.1 leveraged buyout. 

The receipt of legal advice is another way the panics [0 a 
lillancial transaction conduct clue diligence. A party leaving a 

~ For several illustrative dosing opinions, .\ee Appendices A- I, A-~. B-1 and 
1\ ·2 to the Tt'iBar t 998 Repon. TriBal' 1998 Report at 667-674 [ApI" !) al 9:99-
I I ()]. 

§1.3 1 For a discussion of Ihe purpose of a closing opinion from a 
hlropean point of view. Set' .lander & de Rochemont, LJie Legal Opinion illl 
I~"chtsverkehr mit den USA RIW/WAD-Rechl der Internationalen Wirtschaft, 
lillie 1976, at :1:12. See al.\o Leg,tl Opinions in international Transactions 9-13. 

9 

-



» 
"'0 
"'0 

OJ 

:i ! .:). I Introduction 

closing with nothing but prumises and other intdngibles norlllally 
(and understandably) wams advice frolll a lawyer Oil the legal 
status of what it is bringing home. 

'The principal way a party to a transaction satisfies itselfabollt 
its legal position is thl"Ough the services of its own cOllnsel. A party 
looks to its own counsel to help structure the transaction and to 

prepare and negotiate the agreelllents. It also looks to its own 
counsel to identify worrisome legal problell\s and to provide 
advice on how to solve them. Sometimes, the advice a party 
receives from its OWl! counsel lakes the forlll of a legal opinion. 
Receipt oflegal advice frolll its OWII coulISel, however, tlorlllally is 
llot the only way a party to a trallsactiol! intf:>I'llls itself about the 
legal aspects of the transaction. 

Another way a party to a transactio I! obtains inf(lrlllation 
aboUl its legal position is to obtain a closing opinion frolll counsel 
for the other side.2 A third-party closing opinioll, however, is only 

~ Revised ,\BA Guidelilles * 1.1 al H7:-, lApp. " at 4:2J: 

When received, Ihe closillg- "PIIIIOII serves ;1., a pari 0(' the retipielll's 
dilig-ellce, providing the recipienl with lI,e opinioll g-iver's prolt:ssional 
.iudgmelll on legal issues cOllcCl'Ililig lile opinion giver's dient, the trailS, 
action, or both, that the recipielll has delel'luilled to be illlpo!"laill in 
ulIlIleclion wilh the transaction. 

St'e 1I1.\(J CaliliJrnia 20()5 Report at 7 lApp. 22 al 22 : i(il ("Lawyer, alld clienls 
often cite due diligcnce as Ihe principal reason lill' reqllt'slillg opinioll lellers in 
business transactions."); Calili)nri;1 2004 Reilleciies Opiniou Repo!"1 :\pp. 'I at 2 
[ApI'. 2:1 ;tt 2:-\:,18]; Michigan Report al 5 [.'\pp. 37 al '17:71 (""pinion pro
vides ... coll1fi)l't with res peel 10 legallllilllers"); Tcxas Report §[I.C [API" 42 
al ·12:2Iij ("The primm)' mle of the Opinion is 10 pl'Ovide sOllie lill"lllal cOlltir-
1I1;lIion through a written statemenl of professional.iudglllelll by a lawyer as 10 

III<' ;l\'ailauility of the essential elements of the transaction lill' which I he parties 
ha\'(' hargained"); Washington State Reporl [App. 4'1 at 4:1:7J ("plII"l'ose of a 
legal ol)inion is 10 prm'ide assurance as to the legal undcrpinnings of a 1[,<IIlS

aClioll, not 10 insure against loss arising oUI of the transaclion "). 
As I)ar! uftheir OVel~\1I clue diligence, Ihe ullderwriters in public ofl(~rings of 

st'lIl1id, 's and investors ill privale ollerillgs lIorlllaliy lIIakt: receipt or a dosing 
opinioll a condition of dosing. Banks al\(I (It her institwional lenders ,tlso often 
n:quin: dosing opinions (as do acquin'r, ill sonle <lcquisitions of priv,ltely held 
cOll1pani,"' )' Sf~.I'.g.,§4A of the Private 1'1,\(ClIlellt Enhancelllenl Project's i\'[odel 
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<I building block in [he recipient's due diligence. Third
party closing opinions address specific legal issllesJ and by design 

I"onlls (Nos. I and 2) of NOle Purchase Agreemcnt (Sept. 1:1, 1991), r/(!.\crilm/ ill 
Illassberg, Bird & Gale, Debl l'illancin!{ Developments in Negotiated Acquisitions 
:\Jld Levera!{L><I'Transactions, ~ Insights No.9 al 4, 9 (Sept. 1994). For an articie 
:trguing that, in a IYl'iGlllo;\lI, sOllie oflhe opinions thaI lenders traditionally havt' 
requested frolll counsel li,r tllc h,lITO\ver are lIot C()sljustilied,sl,e Mas(1I1 &SlIid'·r. 
I'hose Thinl-Party Closing Opill ions: Can Loan Transaction COSIS he Redllct'( 1:' . 
i Bus. I.. Today 4H (Sepl./Ocl. 19~)7) (1'1'edicting that "many lellders willl''''.: ill to 
hrC;lk frolll Iradilion" and ~top requestin).!; cnf(m:cability and lJ(:C opinion\ i'nolll 
borrower's counsel). 

Rhode [sland has CII;r(led Iegi .~lalioll prohihiting financial illsti(lIIioliS 1),,11 

11Iake loans in thaI state amI their Ic).!;;tI counsel hum requiritll-{, 'IS a «>Ild" iOIl It" 
IIlaking it loan, that horrower's cOlIllSd ).!;ive an opinion on "the validity, hinding
"'lect, or enlilrceahility of any of the loan documents or Ihe availahility of relll
... Iies thereundel· ... Opinions on the alltltoril)' alld stat liS of Ihe hOIToWt:r and 
llIatters relating to thc collateral are exduded frolll Ihe statlltOlY I'mlrihilion 
.t\ are opinions li)r puhlic ofkrings of indebtedncss. R.L (;('n. I.aws ~ I ~)-!)-7 . 

\llhough not s\ll~icct to a slallltory prohibilion, English law linns, ill Ihe 
('xpericnce or ;\11 EII!{lish COllllllcnlalor, similarly resist giving t'nj()\u';lhility 
"pinions to parties to a Iransauioll who an: not theil' dicms. They rcsisl el'<:11 
"hen the agreements arc govt:rned by Ent-:lish law and sOllie of the parlies arc 
• OI"!{anized in iineignjurisdictions where third-palty enlim:eability opinions an' 
• ilstolllary. See Yeowart, .11l/ml § 1.1 note G, at 1 <i7. The cited al'licle, howev(:r. 
does appear to cOlllelllplale lht: giving of enforceability opinions to uOIl-ciienb 
(II at least some cross-hordcr transactiolls. [d. at 168 (last paragraph of Eighth 
I',inciplt:). 

An opinioll leltCI- abo lIIay he required by a regulatory age" .. y. For 
• "llllple, the SEC n:c(uin:s Ihal all opillion letter confirllling thc Iq.:ality of 
I lompany's stock be lilcd as ,11\ cxhihil to a rq~islration slatelllent lIlIcit-r tit,· 
. " '''l1I'ities Act of 1 tn:\. S('I' St'CIIrities Act of 19,1:1 Regulatioll S-I<, Item :,()9. Tht' 
\11:\ Report on Opinions ill SEC Filings LApp. 7] dis(llsses those opininlls <II 
I,-,wth. 

" :1 Se~ Revised ABA (;uidelines ~ 1.2 al H7!i lApp. 4 at 4: ~n 
rhe opinions included ill a dosing Opillioll should be lilllilt'd to reasoll
;Ibly specilic and dete rlllinable lIIatters thal involve the cxercise of 
I'rofessionaljuclgmelll by the opinion giver. 

Counsel for lhe cOlllpany ottell will be ill the best position to address lIIall)' 
.. I lite issues covered by a standard closing opinion. That cOUIlSel, for exalllple, 
111.1\' have overseen Ihe company's incorporation, drafled the I'esolulions 
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do not covcr mallY legal matlcrs lhal III<Iy bear 011 a decisioll to 

dose:' Receipt, therdore, of all opinion from the other pany's 
counsel is no substitute for the general legal advice <~n op"lIon 
recipiclll is cxpected to receive ii'oll! its OWIl counseL" 

approving the ILlllsaction ;lIId n~goti"kd the (,(IIItI,Wi> ~overed by the 11<1 
iJreach or deElli1t opillion. CClIlipilll), (,OllIlSt.~1. 11<)\\Tver, 1101'1110111), is nol in th .. 
h('sl POSilioll to give all opinioll Oil lite elll'lIu~ability 01" the agn~elllelll, ",hi, h 
lIslially is drafted by counsel kll' th~ l'ecipit'1I1 alld is bas"d 011 a lilrlllillat cOllllsd 
has \lsed 11IIIIWI'OliS tillles. Nevertheless. Ihe (.~lIliOln~ability opillion is the C(,II
Icrpicc<' or lIIos1 dosing OpilliollS, alld ('0111 pa IIr , ', )lllIs(,1 (';111 expect 10 hav(' I i It I,' 

"!CU'" argllilil-: thallhe recipietll should I'd)' Oil ils OIVIl (c Jlllisell,)r th;1I Opillioll. 
(;"lIlisei liu' the In:ipielll plays all illlportalil role ill the recipiellt's <fUl' 

diligello: by advisillg what Opilliolls 10 requesl, cOlllil'llling tital tile Opillioll'> 

received do lIot cOlltain any unacceptable exceptiulls or as'ltllllli iUIlS all< I. 
\\·h('nll(',-"ss;II), . explaining' what the opiniolls mean. S/,/, .~f·l/n'(/I'-~ Ryall. Re('ipit~1I1 
COUllSl,1 Respollsibilities and COllcerns. ()!l Bw .. I.aw. ·10 I CW(7). As disnlS,,'d 
IIl1>re IlIlIy in *~ 1.5 and I.H, ill/;(/, counselli,r tilt' ,..'cil'i"lIt shol1ld III' guided (,\' 
nJllsidt''';lions of eCOl1(.Jl 11)' all;1 ).(ood senst' ,111<1 lor thl' (.oldC'1I Rille, which d('('111S 

illappropri,lI!' a reqlle~t lor all opinion tll"t (OIIlIS('1 IiII' till' opillioll r('(il'i(,1I1 
would lIot giv(' if it were gi\'illg till' opillion ih('11. 

·1 (;Iosillg opillions, ICI( ' ('x;lInpl(', ar(' 1101 rl'ad itS ;1 IIlath'1' III 'I1S(OIll<I1'), 

11I'<lClice to ,'over 10Gd law IIl1less tiler do Sll ('XIH·( '"I),. AlIA I.egal (>pinillll 
l'l'jll('i"l('s *11.<:. All Upillioll giver is. or (IIlIrse. I"n'l' (0 gil'l' all ol'il1icoll 1111 
1(ll'al L,w "roliler lIlittlers 1101 110rl lIa ill' addr('ss<~d irit n~g;mls itsdLIS(,OIIlI"'h'lI( 
II. (\11 ' (). 

" S/'I' i{estalell1ellt of 1~lw (;overnillg 1 .. III·yers ~!I;,. (:OI1I1I1(,lIt I'IApl" I at 
I: Wi I"Tlle thinl-person n:cil'i(,lIt or a lawyer's evaluatio11 do"s 1101 tilen'('y 
I."'I)l1le (he client of the hm')'el' ... In Il'lH Inin).( all ,'valll;lliol1, a lawyer clco('s 
111 '1 tllldertake to advise the third person excepl witli respect 10 III(' qu('slioliS 
actually (ovcl'ed hy the (,valuation "): TriBal' Hankruptcy Opilliolls Rl'l'on al 7~·1 
[App. 14 a( 1"1: I OJ (opiniolls tl) third panies 'only express vi('ws 011 'p(',il ie isslll's 01 
law and do 1101 impose'lII oblig-ation ofprovidil1g gelleral advice to lhe rt:cipit'III"); 
C;,lilimlia 2005 Report at 7 [App. 22 at 22: 1<i-17] ("1\11 ()pillionlelll~"Il1'ly h(' 0111' 
cOl1lponent or a party's due diligence, but it should lIot nonnally be used as :I 

substilute lilr clue diligence perlimlled b)' {he recipit:llt ... alld its coullsd"). I » Sectioll 7 of the /\1\1\ Accord expl'esses this principle as fi)lIows li)r dmilll,~ 
"'0 opinions that adopt the Accord: 

"'0 
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The (>"illiol1 Recipielllillay not rely 011 the Opinion or the Opinioll (;il'e!' 
1()1' :(11)' legal or other ;lIlalysis heyond tllat setl()nh in the Opiniol1 Leller, 
such "s lhe broader guidallce and coullscithat (ite Opinion Giver might 
prOl'ide to (he client. 

Introduction §1.3.2 

~ 1.:L2 Othcr Bcnefits or a Closing- Opillioll 

Closing OI'IIIlOIiS 111<1)' have collateral lJendits . The work 
required to support thcl1llllay revcal c1ekcts IhatGlIIlJe corrected 
prior to dosing and prohlcllts thai, if not curable. call lJe laken 

illlo account by lhe opinioll rccipicllt ill decidin~ whether 10 
dose. Receipt or;t closing Opillioll also lIlay help dircrlOls alld 
olTiccrs of Ihe recipienl establish Ihat Iltey have exercised care 
and acted ill good (;Iillt if a tr;ll1sactioll later tllrns Ollt h;«lIyY 

I'aragl'''pll 7.1 or th .. (;Ol1l1llt'llI:lry lco !fI7 ('1:11)(>1;(t(',: 

ITIIIC ()l'il1iol1 1{(-.-il'i"111 is 11101 til\' (1I'ill;"" civIT', .-1 i .. II I. 1'11<' (1(>;11 ' 
iOIl (;ivl'r's n'slH'lIsibility is 111<'1'1'101'1' lill1ill'd to n'lI,lcrillg' ;Oil (l"illilOll 
Ihat 1'('SI"'lIds apprt>pri;lIdy 10 (III' spl'cilic It'g,d i,.'""s tll;l( tltl' ()l'il1ioll 

(;iv('r has IlIulcrt;lkl'll 10 ad"1<''' . 

Sf'f' Ills" (;('as"'l1 v. Ikl'ks"II, ellr"" .". In' II I I.td .. lil:\ N.F.~d 70:! (III. I'I'}:\) 
(opillioll ~iv('1' did 1101 O\VI' lidllciary dill)' 10 l'('cipicl1t of d",illg Opillioll II'lon .. 

n'('ipi('tll was 110t;t fli('lIt ofol'illioll giv(,r, \\',IS rqn'('sl'lItl'd by its 0\\,11 ('(II1I1St'! ;111(1 

km'w Opillioll giver W;I.' ;11'1 i IIg 0 II I wllalr or tIl<: ot lI!'r p;!rty 10 th(' I r;IIIS,1I1 jOIl) . III 

I'rlltielltial Ins. Co. v. Ilt-IV"Y, Ilal"'lIlill", IIlIshby. I';ohlll'l' K· Wood. liO!i N." .. :~d 
:IIH, :I~~ (N,Y. I!I!}~), 011<' or tilt" illstnllll<'llt' (,OWl"''' hy ;0 dmillg "pi IliOlI, :c 

n:conktl Illortgag(~ dOnU1l1'111. illl'oln~ · tly slilt('d tl1al I hI' s"(,lIrc'd illd('III('dlll"S 
was $!l!l.HHfi wh(,11 tilt' (,(>IT,'d all1Olll1l \\las $C):!,HW.,OOO. III r"jedillg III<' opil1ioll 
n:cipi<:lIt's dailll thaI tl1(' opillioll "had bls('ly asstlr .. d i( Ihat tl1<' III11rlg;(g<' doni ' 
1I\('l1ts ill '1u('sliolllVollld t Olllill1l\'lo fllily pl'<lt,'n il,,:xistillg $!/~.HH:,.OO(ls .. nll ·il)' 
i lIt('rest: I hI' N ('w YOl'k ( ;11111'1 "I' !\PP(,;11s h .. ld lit;ot til<' IIpi lIioll ,'<I\'I'I,'d "Illy wl"ll 
was stalt'd ill til<' dOnllll<'lIts "lI'ilall'v(:I' Ihost' I('nlh Illight I",." lIoling tI,;1I tilt' 
Opillioll "did 1I0t set li,rllt a sp"cil;c dollar ;1111011111 as ""III 'ill~ til .. d"I>I" ;lIlIllh"l 
the Ii 11'111 "fopillioll was ,11'('('1'1<'11 loy III<' "pillioll ret ipil'lIl.who l1ad a I'ighl IIl1d"1 
thl: agn:ClI\(:1I1 10 reqllire all "I'illioll 1('((('1' ill a limll satisCi,(olY h' it. 

c; MallY corpor;!1 iOIl statllt('s (,xprt'ssly p(' r1l1it dirc('tor, ill discli;lrg'illg 

their duties to Irly III, opillioll' of legal nlllllSd . .'iI"', f'.g .. RI'I'. Mod"1 lItis. 
Corp. Act §H .:IO(IJ), III Kalle I'. Atlalllic Avialioll (:orp .. (:iv . A, Nu . :-l!I-:!H
CMW (D. De\., i\hy 10, 1 !/!Ill). till' COllrt \tt'ld thai rciiallc(' Oil a Iq~;d OpilliOIi 
(collfirmillg ill careflilly <fualili,·d lallgl1age that a IlI<llIdallll), rl·tin:IIH'11I pO I it')· 
was lawflll} "sllould not t:lld the ill(lllil)," Illll "is certaillly prohative" ill cSlahlish
ing (hat I.ll{~ company did 1101 '\vililldly" violate the t\!-{e Discrilllil1aliol1 Act or 
1967, For cases to the ~alllC dfeCl relating" 10 patent violalions, .\t11~ Re;ld Cmp. v. 
Portee. Inc., 970 F.:?d H I Ii . H2H-H:?9 (Fed. Cir. I \)!):?); Unllo Pharltlacelltical 
Corp. v. Smith, 959 F.!lel !J:\li. 944 (Fcd. eil. I!)!)!l); TranslI1atic, Inc. v. (;1111011 
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§ 1.3.2 Introduction 

SOllie lawyers have suggested that another bellefi t of a closillg 
opinioll is that its delivery llIay dissuade a company (i'om later 
takillg positions that are incollsistent with the legal opilliolls 
givell by its counsel.' Other lawyers, however, have expressed 
skepticism that c\elively by cO\llpany COUlISei of a closing opinion 
would prevent the cOl1lpany from assertillg whatever defenses it 
later identifies as beillg ;Ivailable to it or prevent a COllrt t\'OIl\ 

reaching its own legal conclusiollS. Cases holding that utilities 
lacked the power to cnter illto slIpply cOlltracts notwithstanding 
opiniolls to the COlltl,lI), givell by their COUIISei suggest that the 
skeptics lIlay he ligltt.H 

1,I<lUS., 1111., ~IX F.Supp. IW.~ (E.!>. Mich. 1~)~l:\) . .'iI'l·gl·III·ItII{y tlaw,"" ({<'ii,II,n' 
Oil ;\d\'ic" of (:ollllsd a, a I kfemc ill (:ol'(,"I'ale ,uul Securilies (:;ISl'S, I;~ Va. 1 .. 
Rcl', I (1~)7Ii) (briefly <Ii" ",sillg relialllT <111 legal Opilliol" al :\~':H). Lf. SH: \' 
SI,:a<lIlJ;ll'. \)(;7 F.~d li:lli, li·11 (D.C. (:ir. 1 ~)9:!) (rei i,lI Hl' Oil a 1"I.;al "pillioll slalillg, 
illcorrectly. lh;,l lll1l1l1all,,"d was 1101 n~ql1ir('d 10 regisl'T hdpcd eslabli,h Ihal il 
lacked IhL' sciellter lIeccssary f(JI'liabilil), Ii.r llon<iist:\oslIr .. UlldL'I'IC<ieral ,,'clIri
ties laws); NCR Corp. \'. AT&T, ifil F. Sllpp. '17:' (S.D. Ohio 1~)c)I) (slwiler of 
bllsillessjudgmclII rlile lost because directors had 1101 heL'1I illf(l1'lIwd thalopilliollS 
Oil stock issucd 10 ESOP as alllilak"over devi .. " omilled phras" ·validly isslled, 
hllllsicJ paid, alld 11C1IIaSSl'SS;lblc"); I\r'lll1er \' . .Iasp.'r, Civ. A, No, H~-(i7~1, I~)~)() 

WI. 2HliH (E.l>. l'a.,.Iall. If;, I ~)c)O) (reliallce 0" legal opillioll helped acnnllllalli 
establish thai he lacked sciellter and intelll lIecessary IiII' <"0111111011 law fralld). 

Olher bellefils ascribed to dosing opillions are thai Ihe)' "hdp the parties 
to achie\',~ a IIlulual, su4jecI i\'e underslanding of Ihe IIIcaning alld cfI(~n of II wir 
'agreelllclll '" ((;eorgia Report § 1.0:1 [ApI', :1:1 at 3:-1: 1:1 J) ;lI1el lhal I Itey "may hi'll' 
10 charanel'ize lhe business lransaction as an arlll\-Iellgill agn'CllIclIl Ihal 
should be upheld" (M;II'yl<lnd 2007 RepOlt al 7 lApp. '1-\ ;11 :14: I X I). R"ceipl 
of an opillioll also lIIay he necessary 10 salisfy cOlllraclllal or regulalory n'(IlIirl'
lIIelllS, SI'I' (:alilill'lIia 2005 Report at 7 lApp, 22 at 22: I Ij I. 

-; Sa Smith, Rellderin)!; I.egal Opinions. in 1 Massachusells l\usill(,ss 
Lawyering al 4-1, ' I·(i (S, Keller ed., 1991) ("Requirill)!; a legal opillioll fmm 
Ihe lawyer represenling the party lIIaking- lhe represenlalion .. . lIIay in SOl,IIt.: 

Glses have a praclical eSloppei effecl on lhe dient if lhe dienl wanled I (0 

challenge the agreemenl ,11 a later date. sinl'e lhe dienl would effeclively h.iv,~ 
to change lawyers ill ordel' to lIIake lhe challenge"). 

~ Sf/! cases ciled in §9.:~ nole 9, illji'fl. The Calili)J'J1ia 2004 ReJlledies Opin
ion ({epon [App, 2:\) considers al leng-th whelher receipl of an opinion on lhc 
enfim:eabilil), of an agreemenl (discussed in Chapler 9 of this book) provides lhe 
recipi(:nl a basis lilr <Issening lhallhe opinion giver\ dienl is equilably estopped 
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Allolh~r benefit SOllie! i IItcS ascribed - wrong-Iy - to a 
, losing opinion is tital it serves as ;lIl insllrance policy, LlIlikc 
tllc holder of <In illslIlann' policy. however. the recipiellt or a 

closing opinioll has 110 clailll silllply hecallse the opiniolls g-iv{'n 
tll it prove to he incorrect. Legal opinions alc expressiolls or 
I,rofessiollal jlldglllellt. not guar<tlllces thai a court will reach 
lite sallie conclusiolls as lite opinioll giv('r.~1 l.awyers m;ty he liahle 

11"111 c1ai llling Ihal <llll1nd"ri<lkillg il 111ad(' illlhl' ;cj.\1'I·"1I1('l1l is 1l11('lIt'"H'"hl,', 
I he: rep"rt (<JlIdud"s 111;11 il dCl"s liCit. Thl' ""IIClI'1 ;ds" cOllsid"rs \\'11<'111<'1' ill<' 

.,hilit)' 10 n"lke ,III ... ·stopl'd" ;lrglllllc'lIl \t;IS ;IIIY IIlhl'l' I'r;\Cli. ,,11'l'lId,1. t\g;\lII, il 
,,,"c1u(ks Ihal il dllc's '1<.1 willt II", pllssihl<- c'x(cplillll Ikll. if ill<' "gl<'('lll<'lll is 
I."'T renl'golialed, il "'<1)' I'rovid .. 11)(' opillioll r .... il'ielll a I""i, "10 '011111,.,." ;, 
,!;,illl by Ih" Ol'illioll j.\iv('r\ dit'lll Ihal III<' agn'c'111<'111 h,I\ "I<'gal i,,(inllili,'s," 
I :; ,lifortlia :!()().( ({""l<'di,'s ()pillioll ({"pOll ApI" ,I al !'d; lApp. :::1;\1 :::\:II·lljl· 

~. AlIA Legal Opi11io11s l'rillC'ipln *1.1) ("Till' "pil1iolls c011laill",1 ill all 
"pillion kll"r an' ('xIJrc'ssiolls or l' .... f, ·ssioll,,1 .i"d~III< · 1I1 r<,!~ardillg' til<' leg;d 
1I .. lllers addn'sSl'd ,,"eI 1101 )..\11"1';111\<'(" Iha( ;, ('1111J'1 will I<'a' hall)' 1'''lli<'111.ll 
II ·SUIt."); !{('vi",d /\IIA (;l1ideli'l<" § 1.'-' <11 H7(; IAI'I'.I all:~1 ("ol'illiolls illcl11de'" 
"' a dosillg opillioll shotdd 1 ... lilllilc·d 10.. '"<1l1c.,., 11.;'1 illv"lv,' 1111' ,'X<'I< is(' 01 
l'ro/C,sio11;d ,111<11-\1I11'llt It)' III<' Opillioll giv(',");.\1'I' (:ali(lrtlia ~~O()C, Ikl'oJi al (j 
I.\pp, 2:! <II ~:!: lIil; C"lIlgi ;, ({('I'"I'I § I.(l,( lApp, :1:1 <11 :1:1: HI; T .. x;lS ({<'j II ,"1 
·:·I\'.C.I 1;\1'1'.1:: al ·1:!:7:~I, ()IIC' coml I,as '1"01.,.1 will, L,Vell II,,· (illlo\\'ill,~ 
I ,,,ssag" fnJlII Iii .. Fllrnvonl 10 Ih(' AliA l.('g,,1 ()I'illioll ({.-I'on: 

A thinI-p<lrt), Icg;tI "pilli,," i';l11 c'xpn'ssioll Or I'r"IC-ssi,,";il.j"dgll 1<'11 I oil 
lhe legal iSSII .. s ('xl'li .. illy .. ddrns('d. 1\)' r(,lId,·rillj.\ ;lpro(e'"ioll;'\ 0IJlIIIOll. 
the Opillioll giv('r dc IC'S 1l0t I ..... OIIIC· ;111 illslln'r or gll;II '; II\1or oilh .. ('xpr"s ' 

sion "I' IJluli'ssio11;ti,jlldglll<'lll . 

"'ashillgloll t'.I('c Coop .. Ill', v, Mass, MIIII. W\toksak 1·:1.·,. Co .. He)·1 F, SlipI" 
1'77, 7~)() (n. VI. I!JH:I) (<(IIOlillg AII/\ 1,l'g .. 1 ()l'i11ioll Ikl'orl .. 1 171 1"I'I"~! ,II :~::'J), 
I'he Fon '\Von I go('s Oil 10 slal(' ... Nor dc J('S I hl' rClldl'rillg of all Opillioll g'\la Lilli c'l' 
Ihe oul"'JI"" "I' allY Ieg .. 1 ciisplIl(' Iltal 11,ay .. rise 0111 orlltl' Ir;II\S;UliC1ll." 
,\nolhn <'1"'1'1 . addressillg III<' hr" .. d<,r choy .. law)"'r It;lS ill ("(1I1I""lillg III<' la\\' , 

\'('r's OlVlI dielll, has slaled: 

Massachtls('us law rC(lnirl's all allon"~y . , , to .ulvis(· III" di""1 ill a 111;111-
lIer II,at permils lite laller illielli~cllily 10 aSSl'SS Ihe risks oflakillg , .. " 
particlliar aclioll. Bill lawycrs - evell high priced lawyer.~ ---ol'dinaril)' 
are lIot gllaralliors or hlvorahle resull>., .. Titus, lawyers are 1101 

obliged ... to allticipale remole risks. 

o.;iCITii FI'ia Corp. v. DClIIaldJ F.vam. 1'.c., 127 F.:I<I 17~" IH2 (lSI Cir. t~)97) . 
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* 1.5 Introduction 

Nnd ill lite hierarchy is the cluster of opinions that cover 
,1\1)(,1 IS "I lite Iransaction: such as the transaction 's effect on the 
I olllp<lny's other contracts, that are nol addressed by the opinion 
Oil the agreement 's Cnf(llTeabililY,' These opinions ordinarily 
are intended to elicit int()rtllalion already kllown to the opinion 
preparers or available without extraordinary clhll't, Whether they 
are given and what lhey cover involves in eaclt case a halancillg of 
the work required to support tltelll agaillst the bcnefit to IIt(· 

opillioll recipiellt. The opillioll preparers have Inon: roo!ll to 
!Il:goliale tltc wording of these opinions, to include appl'Opriatc 
limitatiolls alld qualifications, and in some cases to refusc to givc a 

'I " II H partICl! ar opinion at a " 
Al lite hOllom of' the hierarchy arc the pnrdy "hackgl'Olllld" 

opillions, sllch as those addressil~g tl,K COIlI,P , lIIY\ Olllstandill1?, 
stock (as opposed to the stock belllg IsslIcd III IIt(' IrallsaCllon) 
or lite ;lbsCIICC or pending or tltn:alcllcd liligalioll Ihal cOlild 
have a IIIClterial adverse efkcI 011 lite l'<lIl1pally , IO WIt"1 ;tlld 
how IllliCh lhese opiniolls say, alld indeed whether Illey ar(' 
give II al <Ill, ultimarely will dcpcnd on a balallcillg of' I he ('ost 0" 

their preparation agaimt the bClldil 10 Ihe opillioll recipiclIl. ll 

7 Sel? ChapleJ's 1:1. 1'1. 15 ;uld IIi, This clusler of "pilliolls also illt'iud,'s 
"Opilliolls" ill the ahsence of legal p"oceeciillgs rdalillg 10 lilt, trallsa('lioll, S,',' * I 7, I • ill/ill. 

"For cxalliple. a linll that does nol IlOrmally rqllrs"111 lIi(' cOlllpallY 11111 
Ihilt itas heclI hrought ill fill' the transa(lion Illigilt wi'll rl'sist giving all "pillion 
that would relluire it to review all of the cOlliraclS lisl('d hr tit<' nUllp;ulY ill Ih .. 
schedules 10 Ihe agreement. (The no breach or d,'l;l\tll opillioll is dis('ussl'd ill 
Chapll'r I Ii,) [I' the company has inside cOllnsel or r('glliar olltsil I,' ('OIlIlS(,1. 0111' of 
thcllIlllighl give the opinion, See TrillaI'I !19H RqJOtt;ll li(i~I, 1;7:11 :\1'1" ~I al !J: I O~, 
I OH I ([lIl1slral ive Opinion Leuers of Inside COllnsel), 1\lIl'l'Ilal il'l'ly. I Ill' lillll Illighl 
argue Ihat Ihc rccipicllt should rely on ih OWIl (or il OIVII cOlIlIsd's) revic'w of I hos(' 
COlllralls, Set' Calif('l'IIia 2005 Rcpol'! al 14 lApp , 22 al 22:2(il (illslcad ofopillioll, 
"lillie alld fillilllcial resources of the parties and Ihcir counsel ollclI arc hell "I' ::t> served" by represelllalions ill ag-reelllelll ano recipielll's OWII investigation), 

"'C \1 See §IO, IO, in/i'a, See Calitornia 2005 Report ill 14 lApp, 22 al 22:2lil 
"'0 (citing- opinion 011 OlllSI<lndill!-: stock as cxalllpk of' opinion Ihal "orlell is nol 

lOst-effective "), 
10Sfe Chapler 17, 

OJ II Sf" ~I'I/nlilly Tri13ar J DD~ Rcpol'! at :,99-IiOO l"pp, 9 ;11 9 : I 0 I, 
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When the cost ()rprcp~lrillg , I "!; :l t Kg l'l\llll!" opinion will be high, 
the opinion prcparcrs Slllll d ,1 IJI,illl lliat out \0 the opinioll 
~'ecipiellt a,ll(,1. if' IICCCSS:l"{; ClIlist the aid ofthc cOll1pallY ill resist
II1g th(~ OPIIIIOIl requcst. -

* 1,6 SUI'PORTIN(; A CI.OSIN(; OPINION; 1.11\\lII.ITY 

§ 1.6, I DUly or (:"1'('; Rok or Custolllary Practice 

1\ lawyer who del ivcrs a dosi IIg opinioll owes a dllt y oj' ('arc to 
Iheopillioll recipicllt ('VClI I1I01lgh the n:('ipi(,111 is 1101 III(' L1Wycl"s 
dient. 1 Tltal dIlly rC([llir('s Ihe lawycr IWI to "j'III1('lioll aS:I1I ;I<lvo
cate It)1' Ih(' legal or EI('lllal POSilioli oj' titc lawycr's dieill" hili 
10 providc Ihl' I'ccipicill dll opillioll tltat is "EliI' alld ohjc('livc":' 
anclrhal has l)(,(,11 prep:tn,d wilh III(' "('011'1)('1('11('(' alld diligellc(, 

I:' As Ih .. I{n'is .. d AlIA (;lIitidill"s sl;II, ' , "Th .. helll'ltl Ofilll Ol'illioll 10 IIII' 

recipie1lt should W;IIT;1I11 ,II .. lillI!' illld "XI)('IISI' rt''1l1in 'd 10 I'n'l'an' il." !{,'vlSl'd 
ABA (;uiddilH's §I.:! ill X71; 1.'\1'1', ,1;11 ,I ::!I, S,'" Califol'lIia :!Oll!i ({I'l'ol'l ;11 1,1 
lApp, 2:! al ~:!::!Iil ("ol'illinll givel' sllould ' , , n'sisl ;\(''1uies( ' ill~ 10 "IHli"",, "" 
lIIaUcrs lilat ;II't ' 1'(,l'il'llI'l'al 10 Ih .. 11';IIISanioll 'II "'"111"), 

§1.6 Ilkslal('lIl1'lIt "I' !.aw Cov"rllill~ Llwy,'l's §:>l(:!)(a) IAl'p, I al 1:11 
("a lawyel' OWl'S a dill)' 10 IIS(' can' , , , 10 a lIolldit'llI wlll'lI alld to tit" ('~I(,III 

Ihat , , , Ihe lawl",!, 01' (wit It til<' law)'I'I''s ;""I"i,'s,rllll') tlu' law),I·I." dil'II1 illviles 
Ihe IIOlldi"11I 10 I'l'ly Oil till' lawyl'l''s Opillioll"), .),',' gl'lI"I'Ii1f'1 :!,:I.:!, illll'fi. 

Th,'olrtically, ;111 "pillioll givI'l' call 1I10dif)' ils dilly 01' cal''' It)' "Xl'n'ss !ali 
gll<l!-:t: illiitc Ol'illioll, \Vhy a n'cil'i,,"1 w(J\tld ;1('\ '''1'1 Sill''' ;111 "pillio". 1I0\\','\"'!', is 
;lIlolht'l' 111;1111'1', .'i"f' M;lIk h~aill l\.alls;ls (:il)' 11:lIIk v"lacksoll . tll'OlIill"lIl', I'old ii.
Kirley, 1'.<:., !Jl:! S,W,:!d r,:lli (Mo. (:1. 1\1'1" I'I!)!,), III Mild. r{/~lill,III,' III II 1'1 Il<'ld 

Ihat tht' I'tTipi"III, a ·SIlI'''i''li(;\I .. d iIlV('SIIlI'," (o"ld IU,I hav" ,iwililiahly Irlied 1111 

Ihe opilliolls exl'''''s,,''' ill all ol'illioll kiln n",(aillill~ lit" Ii Jilowillg di"billll' l' : 
"' ntis OpilliOIl is valid as 01'1/11' d;II"lwl'('oL lUll w,'lakt, 110 I'csl'0nsihililil's III allY 
IIIforlllalioll 01' "I'illiolls , 'olliaill .. d 1I"l'l'ill," Ikjectillg IIII' r"cil'il'III's "ssel'lioll 
I hat the disdailller cOlltaill,'d a lypogr;lpitical ('1'1'01'. lit .. ('0111'1 declillt'd 10 l'I'ad 
i lito the disdailllt'1' lilt' word "lIpd ' II, ~ "1 )('lw.,('11 II,,: words "10" alld "all}'," '/1", (0111'1 
did so evellthou!{h "lIpd<lIC" appcared illihe opillioll g-ivt~l'\ (Jthn opinioll IeUt'rs 
,llId addillg- it would have 11101.1(' t1H~ disdailllt'I' I'cad (1IIlm: st'lIsihly ;IS well as 
grammatically) "bul WI' take 110 I't:spomihililies 10 updale any illlill'lIlal ion or 
"piniolls ulIItailled iterein ," 

~ RcSlalelllel1i of I ,a\\' (;o\'cl'llillg [,awYel'S ~~J:', Co III lIIe III C lApp, I ill 1: '10 I, 

29 



» 
"'0 
"'0 

OJ 

§2.3.1 The Opinion Framework 

addressee ora dosillg opinioll frollt cOUlIsei fi)1' the olhcl' side. For 

examplc, if the company is elltering into a credit agreen\(~1I1, it 

lllay receive from COllllsei (()r the lellder ,Ill opinion 011 its rigllt 

to take dow II additiollal fUllds in the liltllre; if it. is not puhlicly 

traded aud is IH.:illg acquired lill' stock, itlll<ly ITceivc frolll cOluYid 

lill' lite acquiring cOlllpallY all opillioll Oil the slock's validity.h 

Wllcll the trallsaClioll in questi()11 is a syndicat.ion, C<HUISd 

lIlay ht' asked hy tht' placemcllt agellt 10 address all opillioll ktter 

gCIH';l'ically, li)r example, 10 "the P11I'cll;tS(TS of illlel'esis ill Iltt' 

Pallncrs!tip." LtW~"l"'S should l!tink c;ll'dlilly hefort' agreeillg 

10 such;t r('qu('st IlCcaust' of 111(' likelihood IIldl IlIdn), uft!te pur

chasers will not he reprcscnted by (OIIIlSe! or kllow ('tloltgh tllCIII 

~cI\'cs "I)(HII opilliolls to IIlldcrstand Ihe opiniolls tltey art' 

receivillg.' Hy allalogy to the opinion lelln or cOllipallY counsc\ 

ill SH: hlillg' 1,\1'1" 71, a I(,Pol'I hy lile LI,k FOIH' olt S(" IIrili," I ~I\\' ( )pilti"", "I 
lite ABt\ Sellioll 0(" ilusill('s, l.aw. Th:1I rql<ln pOilll' 0111 11t:1t. ill,I(';" I o(""kg:lll)' 
issued," 1I1;lIlY lawyers give, :111(1 tilt' SF.C stalracn~plS, lite 11101'(' Iladitiollal "dill)' 
alllhol'izl'd" :\IId "validl" issuec r I( 1I'111l1lal iolts "I'llit' ol'ill iOIl (discu,s('d ill ( :h;IJlI ('I 
III o("liti, hook). I.eg;ol ()pilliolls ill SH : Filillgs al ~:\!I lApp. 7 :11 7:-11 . 

"1\ dosillg' "pillioll also Illay he ddiv"I'('d 10 lilt' COIIlP;llIY hy COIIIISC·I IiII' 
II,,· :wclllin'lllI :111 :tll-cash I 1':11 IS;\('IiOIl " · Iill' ('Xallll'l<-, Oil til<' ('Illill(,'al,ilily OLIII 
" .. al'lI (1111" provisioll 1('(Jllirillg til(' anJllin'I' II) 1l1ak .. acldiliollal (asit 1':IYlIICIiIS 
111'011 adli('\'C'III<'lIt or slwcil;e!! c'arllillgs largels. WIIt'Il ;\11 Opillioll is olily 
.. cldn'sSl'd 10 III(' acquil'('d CtJIlipall)" stockholders or lIlt' .. cqllin'cl ('("IlP;IIIY 
IIlay 1101 he abl(' 10 I'd)' Oil it. For a disnlssioll or lit .. 1 I'roillelli alld ;1 possible 
solutioll, Sf'(' last paragraph or lIole 10, i'll/in. 

7 1\1l opinion giver', ahility to rely on UISIOIII;\lY pr:lctin' is pn'nliSl'd Oil til<' 
(.'''1 ,,:elatioll thai Ihe opinion recipients \vill ht' r('l'r('\('lIled hy llwil ' OWII "011l1",1 
01 will tI ... llISelves he kJlo\\'ledgeable about HISIOIII;II)' praclice. ({eslalc'lllelll or 
[.IIV (,(lvet'llillg [ .aIVYCI·S §!)!I, (:l)llIlIIellt a lApp. I at I ::IK I; 'l'ri lIar I !I!)K Rel'orl al 
(in I 11.~'II;\pi"!) at !): I ~I. '1'11<' Revised AliA (;lliddillt'S slale Ihal all Opillioll giv<T 
is emitled 10 "SSOlllle, wil hout SCI Sl:ltillg, thai "th" opinioll n~cil'i(,1l1 (aloll(' or wilh 
ils cOUllsel) is t;.llIili:tr willt cllstol1lalY pranic'(' cOlln'l'IIillg th(' P"('p:II'alioll ;Ilul 
illll'rprel"lioll "rd"sillg OpiIIlOIlS." Revised ABA (;lIidl'li II('S § 1.7 al ~7(i Il\pp. ·1 al 
·1::1-41. S,'I' Conllell. Legal Opiniolls ill lhl~ COllIC'xl 01';1 Priv .. ll· I'lac(,III(,III, ill, 
Opiniolls ill SEC Trallsadiolls 1991 at ~(i!i, 'l.7!1 (1'1.1) ("Thl' addressee issul' is 
of' paniclliar UJ\ICertl ill the sYlidicaled priva\(' i'lan~nl(,1l1. The delivery of' ;111 
upillion , ('veil one approprialely 'lu;t1ilied and l'estriued, to 'til<' purch;tsers 0(" 

interests in i\1~C Partnership,'lhough acceptable as lo lill'lll. illvol\'cs collsidcrablc: 
peril since the la\\\,er GlIlllOI be certain lhat the recipielH will ullde}'stalld tltt' 
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The Opinion Framework *2.3.2 

ill all llHlkrwrittetl of(tTiHg, tlte Opillioll letter itl a syndicaled 

private ofieri ng normally should he addressed on I)' to I he plac('

ment agellt. atld tltll 10 the plIn:hascrs. H 

~1.:\'2 l.iabilily to Addressees alld Others 

Tile gencral nile on liahility is lital ;1 lawyer OWl'S a dill}' 

of can' 10 a 1I01l-dicllt addressee or a dosillg opinioll atld 10 

any other HOH-eIiclt!." 11'110111 "tlte lawyer III' (wilh tite bwyct.'s acqlli

escelHc) th(' lawyer's dicnl invilcs . , . III rdy" so IOllg' as Ihe 11011 

clielll rciics on III<' opitlioll~' ali<I ~is tlol, ulldn applicahle 101'1 Ltw, 
I· I 1 I' I I . ,,10 V' I too 1'('11101(' rOllt I l(' awyel'lo )(' ('11111 C( 10 (ltol('('ltclIl. v tl I 

opillioll or wilillsc' tI", "I'illioll ill tite illlt'lulc-d 1l1;IIUIIT.") . .)1'(' "I"" ~ 1,,1 1I0t(' 1:1, 
Slt/)/((. SOIlU' ol'llw ll\ostl}'Ollhlc'S<Ill\e ('(1\(('1 ('ases \'('lalc'lo opilliolls giv(,l1 III '"11 
IlCl'lioll wilillite s),lIdicltioll or Lox ,I I<' it .. }'s . .)n' §·1.~.:\.1 1101<' :1:1, III/III, 

~'I 'ite :llIalogy is 1101 p('lf,· ... II('('allsl' t Ill' I'"I'd laselS 11 ... 111 II w i,so,,'I' ill " I inll 
C0ll1ll1illll('1I1 IlIlc!('lwrillc'lI "fltTillg' an' 1101 lit .. puhli .. iIIV('''Or, 11111 til<' II\III('}' 

wrilns, Nc'\'('l'Ilwl('ss, it'llit' IIl1dC'IWriItT, W('I'(' 10 ask ... IlIIpally , 'ollllsd II I ;lIlcln's~ 

its opi II iOIl lei I ('1' 10 III<' I'I\!.I i( ' IIlv('slors, COl II pall r COIIllScI 110 cl"u!.t would 1'1'1'1 I,"'. 
~IWhilc \'(·li;lIur by lite recipi(,lIt is u('(essary fill it 10 esl ;ti,li,1o li:lhilily, 

rdi:llln' allll1(' is 11111 s"Ui .. i"1l1. 1{('li:uln' II)' til<' r .. ('il'lelll 1I111s! I ... \'(';""":1111 .. , 
Firsl M;lss. Ilallk, N./\. v. Flol 'iall, No. O:! ·III07 111.'0 I, :!007 WI, I X~'):\7", :11 "1'1 -
20 (M:lSs. SlIper. (:1. .111111' I~, :!OO'7) (1IIIdill).,' lcii:III<'(' II)' b;lIlk 1101 r(':lsolI:IIII<
giv(,l1 sOl'histicalioll or hallk "lid irs (,(lIIIISd); 1{",lall'lIl1'1I1 of L,w (;"v,,,,"illg 
Lawy .. r, ~'II, (:Ollllll<'lIt c' 11\1'1'. I al 1:-11 (Iaw}'('r O\\,('S dill)' 10 1I01l,li"1I1 il llOIl 
clic'lll is illvil('(1 10 I'd:; oil law}'l'r', opillioll alld "llle i1olldi<'111 "";"oll:thly .10<" 

so"); Tlill;lr I !IW, i{('l'orl :II li(H lApp. !) al !): I (il ("OpilliOIl \'('cipi('111 It:os 1111 lighl 
10 rely Oil ;111 opillioll il'r<'ii;lIl1,(, is IIlll'(·a,o\l;IIII .. Illld('" I"" ,·in 1111 lSI a 11('1" ,,,. tI ... 
opillioll is kllOWII by lite opillioll rl'cipi(,lIt 10 II<' bb('''). 

[II 0111' \'('('('111 cast', <'V"II titollglt titt' ol'illioll \,('( il'il'lIl al'IJ;"'('lllly did 11,,1 
proV<' titat il n~li(·d Oil lite opillioll, tI", ('(1111'1 lVas willillg 10 pr('sllIlI(' \'(·li;IIt<'1' 011 
t.il .. gnJllllds lit:tl II ... opillion \\,;IS a cOllllilioll "LlIlIl "l'rl'st'III" :11 tI", (I",illg . .\"'1' 

lk:m Foods Co. v. l'appalit;lIIasi. No. Ol-:!:,!I!i 111.'0. ~()()·I WI. :\OlcH·I~, ;11 qU, 
* I!I (Mass. SIIPt'!'. (:t.llec :1, :!004)(poilll iu).,'out thalpl'<'sidt'llt ol'opinioll\'('IipicIII 
had cxamined a sdlcduie 10 the agl'(,(,llIl'lIl covering' tit(~ Salll(' IlIall<:r, ;IS \\'(,\,(' 

covered in opinioll 11II1 nowhere statin).,' lhal. ill: rdied on opillion ilsell'; n :jedillg 
arglllllenllhal opillioll "wasjllsl an extraneous, perhaps redundallt,piccc olpap,'r 
lying Ulllloliced alld III1Gln~d 1<1l' in a rack of' docllllIenIs at lilt' dosing") , 

III ReSlalelllelll of [,aw (;ovel'llin).,' l.awyel·s *:) I ('I.) lApp. I at I: II. For dis
cussiolls ill hal' associalioll reports or opinioll givcl.'s liabilit), to Ilon-clicms, WI' 
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CalilcJI'(li:l ~()()C) Repon ;11 ~~ lApp. ~~ :II :!~::I7-:lHI; Flmid;1 Report al 1·llli 

[1\PI" :11 :II cII:IO-II] ; (;t'orgia R(:pon §~.():! altd Iltl"rl'n~liv" Slalldard H 

[:\1'1'. '1:1 al :l:1::!<) alld :1:1 1741; Mal)'lilltd :!007 Repon OIl :!:I-:!.'I lApp. :1--1 al 
:\.1::17-:11'1: Texas Rel'orl ;iIV.(;~ IAI'I" 4~ "I "1~:7:1-7(jl (as ;lIlIi .. il';lIc<l hy Ihe 
Tex;ls I~Cj)()rt. which W;IS wrillt·1t ill I <)<):!. Ih" SlIl'n'lIl<' (;01111 oIT,'xa, ill 1<)'1') 

1{'1'(,1,,'d ;1('I'<lr(,1I11), UIIIILIlY C;I\(' law ;lIttl it"ld lkll " I"ck 01" I'rivilV .10(" 1101 

har" lIoll-c1i('1I1 rrOll1 Sililtg a law)'el Ii,r lIeglig'l'1t1 IlIiSl"I'ln"ItI"lioll . Md ;;1111 -

ish, Martilt. IIlIIwlt &: 1.,)('1111'1 v. "Y. ' \l'l'lillg 11I1""'sIS, \)'11 S .\Y.:!tI 7Hi (r,·x. 
I 'l'l!»). s,',· 1'1'111' ,lilly \V. ESI .. y. I.l'g; II ( Ipi Il iOIl' itt ( ;Ollllll<'rci" I '1 '1 ;\1 hacl iom :.':, '-,

~!J7 (I !)\)() (f()I'usiltg olt (~lIladi;1I1 Ltw): II;uTil'.s, I IiI' ({"ch"s,h"itthahllllg till' 

"'hlnh"Ii(' R,·,hls).\1I1acilll'tt Iwi illl(,),llaliollal(,1l Vl'rllag"11 itt h'slschril't 1'111 

KOllrad /.I1'(·igen ·Ed (Tlihillg('1l I \IH I). 
I'<)\' 01 ,illioll Icue!'., I hal ado!,l th(' 1\1\1\ I\n Old. ~ 7 01 tilt' AI( on I sl alt', I hal -I he 

(1l'il\lOll Recipielll Illay 1'1,1)' lIpOIt Ih,' (lpilli()Il" ;llld III .. (;Ioss;uy ddil\l's "( ll'iltiott 

R .. cipielll" 10 h .. "lhl' address"e or addn""'(" "I'll,,· (Ipillioll 1 .. Il,T: S,'clioll:!O or 

11t(, i\('('ord sl;Il,·' Ihal Ollly -tilt' ( Ipillioll Rl',il'i""1 is ('111 ill('(1 III I ... I\, tll'''" 01'111 ;"s<'I1 

allY I"gal rights hased UI'011 Ihl' (1l'illioll 1.1'11,'1'." 'I 'IH"I " .. hlli( "I No\(' 10 ~~() ""Ik," 
deal' lhal ~:!O "ppli(~s 10 ~7. Thl' lilllil;llioll' (III \'(·li;III(,· ill iiI<" :\'(411'11 \\'('\'(' givl'lI 

litel'al elli·,1 ill 111 re (Illi,nwl' S(· ... I.ilig .. :! I () I· . Sill 'po ~d I TIl. I Yd - I :V,:! (N .11. ( ;;1. 

~(}()~). whi .. h Il<'ld Ihal lh"slw'kholdns 01 ;111 ;I('1"ir"d, 011" '1:lli,," 11'<'1'" 11,,1 "lIlitkd 

\0 I'd)' Oil all An onl ol'illioll b,'( ,lIls(' il \\';" :lddn",,'d 10 III<' (Olp"lalillll ;111<11101 to 

Iht~1I1. 'I'll<' ('01111\ Itoldillg Ilicallliitallh .. ollly 1"'1''''" wll<lI'"lld 1'1'1)' 011 Ii", Ol'illioll 
\\'as Iii,' ;ldd ... ,ss., .... orpor;llioll, whi .. h ali"r Iii,' dosillg IV;lS wholly OWII,'e! hy IIII' 

opinioll giver's dielH. ~I() F. Stipp. ~d al 1:1:'1. 1:1:'\) (sIal ill).!, tll:l1 Lit I "pillioll 
was addressed to altelllioll of illdividllal did 11111 dl;lIlgt· n·slIll). 

As illustl';lled by /11/01'111'1'. 11t(· illahilil), "I' Iltllst' wh" ;11'" 1101 ;Iddn's\('(" of 

a c10sillg Opillioll 10 rei), Oil il ,.;l1l have s(,l'iolls """"''I"(,II«'S wh('11 a (,""ll'all), 
is ;l(;(luin:d in a IIlnger. (While dosillg ol'illiolls an' LlI't'ly giv(,11 IvllI'lI Ih .. "C'lllIin'cI 

OJll,!);III), is pllhlie. lhey are slill OlllltllOIl whl'lI II", a(''I"i\'('d C""ll'al), is 1"'iv;II<'I)' 
held.) (I'I he opillionleller of the acquirer's ('01111'''( i, addl '('ssed ollly 10 IIII' ;1<''1" i I'<·d 

ultttl'allY, Iht~ stockholders of lhe ;1(<[lIirl',I"'''III';II)), wOllld 11<.1 I.,' "1.1.'1,, I"'illg all 
aClioll alpillsl Iht~ Opillioll giv,'1' I'V('II Iltollgh il gal''' all ('ITOII('Oll' Ol'illioll Oil a 
Illaller as important 10 lh .. slockhold('rs as II", v;lIidilY 01'1 hI' s"wk issu('d 10 Ih('111 as 

o"lSidelalioll ill Iht' IlIcrge ... 0111' "I'I' .... ;l('iI s'o,kholdns "I' a ,ollll.allY IlI'illg 

aC'IlIired ill " Illerger I II i).\1t I ",,,!Sid('I' WOIlid II(' 10 hav(' Ih .. :1<<Jllin'l.'s «III1IS,·1 

"ddress till' "pillioll klll'l' 10 (01' ;llso 10) 11t1'11I or illtill<l( ' 1;lIlgllagl' ill tilt' "pilli,," 

leuer expressly penllilt illg Iltl'1I1 10 rdy. TIt<l1 ;Ipl'\,o<l.-II wlluld 1'"1 I host' slock· 

holders ill rou~hly tht: saltle positiolltitey would Itave t.t'l'lI ill had III .. Ir;IllSalliilll 

beell strlll!ured as a sale of ;"sels alld as .'locklloldcrs or Ih<.: sdler Iltey Itad lilt' 

benefit or the npinio\l lhrough 'heir illlere,' ill Ihe sdlel' 01, 1I1'oll I he ,,,lIer's 
liquidalioll. through lheir ,lcquisitiOIl or tilt' sdler's c1aillls ag<lillsl Ihl' opillioll 

(lJ give!'. i\ kl')' dilli~rence. however. helweell all "pillioll givel''s ddiHTillJ.\ all "pillioll 
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lew exceptiolls courts agree (hat addressees lIlay properly rely (HI <I 

closing opinion I I alld ill sOlllejurisdiniolls have gone lilllhcl' and 
allowed standing to others who rcasollahly could have iJeclI 

expected to rely.l:! To avoid any questioll as to who lIIay rely, 

ICller 011 a sal(~ or ass('ls ,,1,,1 oil a 1I1<'lgl'I' is Ihal. ralltel' Ihall givillg "1'lIliolls 10 a 

COtllP;III)' r('l'n~s('lIl('d h)' ('(lillISI'!. all ol'ittioll giv('r who address .. s all Opillioltlt'lI('1 

on it II \('rg('\' 10 sltl.-kltold,'I's or otll<'lwis(' I"Tlllih slo .. kltold,'I's 10 rdy III"Y I ... givillg 

Opilliolls 10 slo.-khold(·I·s wh .. :In' 1101 r"lIl'('st'lIke! hy t'<JlIIISl'i aile! :In.' 1101 nIlIV('I ' 

,am wilh nlslolll;II)' I'r;l<'li«' ill illl('qm'lillg lit .. IIl<'allillg of dosillg Opilliolls. SI'I ' 

~ 1.4 1101<' 1:1. m/ml. Tit liS, dq «,lid i IIg' Oil wlto lilt' slockhold(TS ;11'" ;IIU{ Iheir 

Illllllllt'r, ;tli Ol'illl<lIl gll'<'I Ihal is willillg 10 ).!,iV<' all a«I"il't'd n '11'1 ,allY all ol'illioll 

on a 1I1t'1'g(~r 1It1l1l'tll<'k" lila), hI' IIl1willillg 10 givl' il 10 lite anl"in'd n""l'aIlY' , 
sl.Ocklioldl'rs or olllt'nvi,,(' ;1I1t1loriz(' lh('111 10 n·I),. 

II .'i/'/'. " . .1'; .. Firsl Nat'l Ilallk 01' I hlralll v. Tr;ttl.~ '1' .... 1:1 (:orl" lilt l 1·1:.' 1'.:ld )in:' 
(51h (:il. I \)!IH): ( :"'Y";IS, 111<' \'. I'" 11111. X~(i I'.:'d I :.fi(l (71 h ( :i I. I ()X7): V"l<'ills t 111.1 

Weslhallk A(: v. (:;11'\('1', (j'lI I'. Slip". 7(11 (S.ll.N.\'. I 'lHH): I\kh:tfly, Rid('I·. Willdh"I, 

& Wil,oll v. ( ;""11:1111.1111.. of! "'11\"'1, 1'\ .:\ .. X'l:! 1'.:'<1 :!:IO « :010. I 'I')!'" (;1<1, lin\('(·\(.1 

closill~ Opillioll. ,'V('II I hotlgll 1101 (Ii, 'Ills or 01 ,illl< III giver. 1It;'Y t.lill).\ .1<'1 iOIl 101 ''''g 
ligelll IlIisr"l'n"('II!;lIioll <lg .. itlst "I'illioll giv'T): 1'llId(·llli .. I"" . Co. I'. Il('\\'('y, 11.11 

lantillt'. Iltlslthy, 1';111111''' ,I(,' Wuod. (iW, N .t-:.'.!d:: IH, :I:!:' (N.Y. I!)!':~) (hOlld"II<'IW'TII 

opinioll gil''''' alld I Iti .. d-" .... I)' opillioll rl' .. il'i(~111 "silil i .. i .. llt1r dllse 10 I'.sl:ll ,li,11 .. <1111 y 

OrGllr Itllillillg frollllh .. lonll .. r 10 III<' "'1\('1''' wll<'l1 dosillg IIl'illioll was ;lIldn""'" 

and S('1I1 dirl'''lly 10 Ihl' "pillioll n· .. il'ielll alld was I'died oil (as Ul'illioll giv"r ;"111<' 
ipall'd) hy III<' n,, ·il'i('III). /111/ \1'1' t IlIih'd lIallk or Kllwail 1'1.(: v. EIIV('lllllrt· hl<'l').:r 

Enlt."w .. d ()il Rl'n,v('I), I\sso('i:lles·( :h;II ..... Ikdolldo 11111;111<'. 'I:':. 1'. SIII'I" II 'l~i 

(S.Il.N.\'. I!)X!I) (hole/ill!:. a .s disc IIss"d 11111/',' filily ill §:!.r, .. 1, jll/;II, 111 .. 1 bW\'tT h;1I1 

IlO dltl)' ol .. an· 10 ;l<ldn'ss('(' II'hl'll' Opillioll w:ts 11(11 giv('II:t1 tilt' ""'I"('SI ol,li('ltI): 
Naliollaillailk (l1(~1I1. V . 11<111' ,,·\lorr {.I.I', No. :!OOO ·()O:!!J(i. :'001 WI. 1Il1!IO'l;' 

(M;IS.s. SIIII<'I'. ( : .. "1'111 :!H, :'011·1) (ol'illioll gil'('\'\ III0lioll It,r '"111111;11),1' I< IglI 1<'11 I 

g1'<lIlI .. <1 011 IIq~lig"lIn' alld Il<'glig('1I1 Iltisrq"','s"1I1alioll claillls Oil gnuillds Ih .. , 

Opillioll giv"I' ow"e! "" dill r 10 1'1 ~'il'il'lIl: opill i,," giv('r's 11101 i,," li.r SIIIIII 11;11 y jlldg 
JIlew delli," I olllllisn'I"'( ',,'111;11 iolt d"iltt). N1I/ioJ/1I/llall/; o/e :all(/(/II lias I I<'ell <Til i .. i I.' '( I 
as I I<'ing 0111 of Sl"ll wil It I h" ,k .. isioll.s "I' II1os1 01111'1' n IlIrls. i IIdlldillg " d('( 'isiOIl 1""'1' 
the salllt' year ill IIII' IIltsillt'ss {<lIV S('.ssi,," "IIIII' Mas.qdIt 1S(,lIs SlIpt'I'ior (:"tlrl. S,'/, 

COllltllilHT 011 I.q{al (Ipillioll'. All" Sct'tioll OrIlIlSilll'SS I ~IW.I\lIl1l1al Revi .. w ollll<' 

Law Oil [.egal ( 'l'illiollS, (iO IIIIS. LI\\,. 10:.7, {O:,!I (:!!l(}!i). COlli/ifill' {k,," Foods Co. V . 

Pappalhallasi, No. 0 I-:!!i!)!i III ,'i, :!O(H WI.:IO I !I'I'I ~ (Ma",. SliP"'" (:1. Ike. :1. :!O(H) 

(holding opinioll givel'liahle '0 "I'inioll rt.'("il'i(·IH IiII' negligellt Illisrq,n·sclIl;llioll). 

I:!The qlteslion of who besides all acldn'ssce may I'd)' on an opinion is nol 
a new onc. fndeed. 1lI0n'lhall I no years ago the U.S. SUl'relll1' Coltrl cOllsidered 

whether a Iendt:r h;ld a ciailll in lIegligellce agaillsl a lawycnvho gave a defixliVl' 

opillion to lhe horrower on Ihe borrower's litk 10 real propel'ly ill which lilt· 
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§9.1.1 
The Enforceability Opinion 

ililpedilllClIlS specific to the otller party tltat Illig-Itt prevent it 
from etllerin~ into t.he a~rce\llent or cnlillTillg- its C<lIItraClllal 
. I' "0 rig lts ag-alllsl the cOlllpany.' 

(iii) l'ersotts aclill).\ 011 hehalfo!' parti", to tlte '1,'''"':IClioll "th"r tilall th .. 
(:liclIl. illdudill).\ a).\t'llts alld fidllciari .. s. w .. ,'" dllly ;n,tI,ori/t'd 10 a .. 1 

itt Ihal ,·al';I('il),. 

As dis .. uss"d ill S'I.·\.:I . . \11/1111. Ih" lisl 01 llllplicil ,,"""'pliolls I Olll;,illl'" ill tI ... 
"«ord is;1 1I,<"iul (,(l1l1l'ilalioll 0(" lilt' assllll'l'liol" 0(" ).\e II ,. 1';11 ;1\'l'li('''lioll Iltal 

IIn.d 1101 lit' sl;lled ill dosillg Opilliolls ",11<'111('1' or IIIlI Ih .. y adOI'I til(' A .... ord. 
:~".'iI'I' .1 ST i'roperlies v. Firsl Nal'II\;llIk of (,It'lIn>l', 701 F. SlipI" 1·11:'0 

(I). tllillll. ttl~~) (holdill)!; Ihal ol,illioll o("hOITOW .... \ tollllSl·llo Il'lIdill),: ha"k 
Ihat 1IOIt' ;11111 olhl'r dOl ""I"lIts WITI' legal ;1IIt! I.ill<lill).\ did IIllt .... Vl·l· II ... 
qut'stioll 11'1".111<'1' lite hallk was prohihited ("1'0111 t'lItnill)!; illto Ir;IIIS;ldioll Ill' 
hallkill).\ statllll' prohihilill\.: "lyilll( a loall '0 a I'llrdtas .. 1'1'0111 Ihl' h"lIk): Tl'itbr 

I~I'IH Rqllll 'l:I1 ti:.!H lAI'I" II at ~): · I~)I: 

['1'111' [ r(,lIll'di,'s Opillillll is tlol "S;I IlIalll'r ofnISloltlary 1";1< Ii, .. Ilontl;"ly 
,..,;1<110' ovcr rq\,lIla'ol~' slalllll's "l'l'ti .. a"'" solely lolltl' ol'illiolll .... il'i(',,1. 
TilliS .. , 1 ... !Tower's nlllllsI·11 ill ;1 h"l1 k 10;1111 is 1101 1';lssill).\ Oil wlwtiwr tI ... 
10:111 violall's til(' ";lIlk's klldill)!; lilllil III "'11('11, .... II ... h:lllk o"lalll"" all)' 

required ).\0\".,.11111('111:11 "l'l'l'ov;lls. 

III Calilclrtlia ('(mlra"ls (,lIll'rl'd iUlo hr :I nil 1"" "Iioll "hilt' ill "j"lal;,," "I' 
(::tliltlrlli:l li',ulchisc tax lilillg alld 1';lyt11t'1I1 n'<[llirl'lIl<'lll' ;1It' "oid:t"II' al II,,· 
ill,I;IIItt' 01';111)' oliter parly 10 I ht' 1'0111 raI'l II lilt 'ss t It .. n.1 I II .ral il.1I <'111'''' II ... "iol:tl iOIl 
as I'crlllitl('d hy Ihl' slallll,:. This is rardy :ll'lUloll'II' WIH'11 ).\ivill).\ ;111 1'1I" ...... • .. hilil)' 
"pill JOIl 10(,(,;111'<' a violal iOIl docs nol lIIakl' Iltt' ('0111 Lid 11111'111< 'In'ahk ;Igaillst lilt' 

1'01111';" ')'. s,'" (:al. I{('v. 1\. .. \'ax (:".1(' §§~:\:\O l-~:I:\O:\. ~T\W, . :~:nO:I;1. 
For dosill).\ Ol'illiolls IIt"t adopt tltt' /\\lA Anon\. ~'I(t!) 01 tilt' ,k,.onl"l'r

Illils Iht' Ol'illioll I'rl'l':lrns Itl rdy Wilholll discloslln' or iIlVI'Sli),:;tlillll (IoUI 

",lljt'(,1 10 lilt' lilllilatioll ill §!I 011 IlIIw:trr:lIlI,·t! r"'i;1I1< c) <III ;111 ;I"lIl11l'lillll 
thai "[I:ladl l'al'ly 10 IIt(' Trallsactioll (olltlT Ihall II,,· (:lit'lIl) Itas ('ollll'lil'll 
wilh all I I').\a I n''lllil'I'IIIl'IIIS I'l'rlaillill).\ 1<1 its ,lalIt' ;IS slIt'l, SI:IIIIS rdalt·, to its 
rights IOl'lIltllH'lht"lr;IIIS:lnioll t)tI(,lIl1lt·II(.-; :tg:tillsi till" t :lil'lll." l'ar;l).\r'll'h ·1.·1 

of the (:ollllllelllary 10 §.\ I'il"s as "xalllpks or I 1I:t1t tTs COVI'ITd hy §·I(d) nlllll'li
alice hy a It'lltlillg h,lI1k wilh hallk lict'IISill).\ n'l[lIin'IIII'1I1S :t1[(1 hI' ;111 insllr;ult·,· 
t:t'lIIP;IlIY wilh I:tws resl.-inillg litt' illveslllll'llts lit;1l \IIay Iw III;ul .. hy ill/"II 0111(''' 

(,(Illlpanit's, I'aragr:lph 4.'1 p"illls out., h"wl'vel', 1It:ll §4(<I) dol'S tlOl ('ov"r "sat
isl;t(lioll of le~11 requirelllellLs applic:lhle Itl the lenlls of I he TrallsaCi iOIl." (('I' 

example, "Ihat the Transaction interesl .. alt: COIIII'S wilhill a special rall){(, Ii 11' 
'bal1ks' established by Law: unless such re'luirelllellls arist' fro III I he special stalus 
lIr"" party having special legal sWillS LInder the laws .. I' a parlimlarjurisdil:1 iOIl," 
Some Iltembers oflhe ABA l.e).!;al Opiniolls COlllmittce, lilt' aUlhors ofthis book 
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*~>'I,~ \Vllell Should ,11\ EIII(m:eahility Opiniol\ 

Be Reqllested? 

l.awycrs rcprcscltliltg a c()lltpaltY ill a lillaltcial tralls;ICli()n 
have loltg <llIcst iolted why (he pari y (Ill I he ol.her side rout illdy 
asks cOlllpany c()tllIsci l<lI' all opinion 011 lhe enforceability ()f all 

agn'Clllcltt tltat was dralicd by I hat pally's ()WII c()tlllsel tlsing- I hat 
parly's OWII 1<11'111. WilY, thost' Ltwycrs Ilave asked, shotlld litey 1)(' 
pUI 10 Ill<' lime ;llId dIe)!'l, alld Iheir dicllt 10 tIll' C)(I)(,IIS(" of 
analYl.illg Iltc Ieg;lI S(;tlIIS or ;ttl ag-nTlllclll whct! lite ("('cil'iclll 

of their Opillioll, IIl1ullgit 0 Illstlll;11 iOIl wil hits OWII couns('I, 

aln'ady kllows which provisiolls arc 1'1 tli lI'I '('ahle alld wit ich alt· 

1I0t. Despile lilt' logic of Ihal «(llt'sliolt, (IOW('YI'\', ;11 It I lilt' 
fre«lwllcy willi which il was ;tsked, III<' lit<T;(IUrc Oil kgal opiuiolls 
aimosl IOlally iglllllt'd il IlIIlil :!OO·1. 

III :!o(),1 the St;lIe Bar 01 (:;dilill 'lIia Busilless I.aw Seclioll, ill 
the (::diliH'lIi:1 ~0() · 1 Rctl\t'dics ()pillioll Reporl. look Oil wl!;11 il 

terllIed thl' "tlllt'shoid Il'lt'slill"" oi'WllclI;1 third-I':lI'I)' "111(11,(,(' , 

abilily Opillioll siloilid II!' I'l'qll('sl('d ;111<1 giV(·II.:~1 Its :lIISWI'r, char 
act('ri/('d:ls tilt' "yil'w" 0/'111<' SI;III' 1\:11 or( ::11 iii l/'"i:l III1Silil'ss I,;II\' 
Seci io", is II 1:11: 

\aW}'ITS shou[d 1101 lI'tOIlIIlIl'"d Iltal ;t dit'lll I'nlllt'sl ;1 IIlirdp:trlV 
!'t'III(,dic's "pill in" tlt:!1 \\'illl'l"111I ill sil'tlilic:tlll cosh 11111",,;1 dt';II' 
IWllclil IIlatjllslilin lilt' .. osl is likely Ic;lwt'lIjoYI'II hy IIlC'irdi('III.·~·' 

The 1'1'1'01'1 tllI'lI goes 011:11 1<'lIg'llI til ;11I;dyl.l' the' Cosl oll'i'<'I':trilig 
an opillioll alld its "('(('Iii In lit<' l'e('il'i(,III.:~:' 

alllollg I ht'lIl, I<llllte I t It is Ii III iL11 i"l1 1111 I ht' .. IIVI "':1).\1' "I' §,I (d) ;lIld il ~ I'X I'lil':tIIOIl III 
Ihe (:olllllll'lIlary dilIltult IOlllldlTslalld ;lItello :11'1'11" Allhmt).\h ~i·I.'1 IV;IS {'(·w .. il . 
ten 11lI1\I(.~nIllS lillles, thl: lillal versioll did II lit n:solvl' lites(' di((intltil·s. 

!~I Calili,mi" ~(I(H ({(,IIII'dic's ()pillillil ({('port al !i lApp. :.!:I:l1 ~:\:HI. 
~~ Id , ApI" 'I ;It I [API'. ~:\ :It 2:\::11;1. 
~:\ ih Ihe Ctlili,rllia ~Ol).l ({(,llInlil's Opillillil RCI'Olll'oillts IIl1t, 1111' (,OSlo" 

;111 opillioll illcllldes 1101 01111' Ih .. legal It.I" 10 I'rcpal't' il bill also Ihe ('ost 0(" 
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~9. t.~~ The Enfot'ccability Opinion 

,\: , IV ill l "dler opiniolls, tile prillcipal IJt:lldit or <lll enllllTc
;tlJ ilil\ ' Jp in i()11 is the assistallce il provides lite recipietll ill COII
ducting due diligellce.~'1 If, how('v('r, Ihe opillioll is Oil a 1<)1'11101' 
agrcclllcllilhat is used by (he recipien( Oil a regular basis ,lIl<lwith 
which it is thoroughly I~\llliliar, the opinioll is ulllikely to provide 

the recipielll allY real benefIt ill lerlllS or new illl(JI'Illalioll and, 
IhllS, a rcqucst 1<11' it is not justifiable no lIlaller how stllall Ihe 
cosl.~:-' The Cdil<II'lIia ~()(),1 l{clIlCllics Opillioll Reporl <"oncludcs 

Ilt'goli<ltill).!, I lie Llllgua).!,l' 01'11", Ol'illioll ;\IIe!III" ,·xu·p,ill''' . S"" (:;tlil<"'lIia ~OO·I 
Ikllll'di,'s ( )I'i 11 iOIl Report ApI" ,I al '1,1. 7, :\, 71 ApI" '1:\ a' '1:1: :n:\H, 1·11 (p"i,,, illg 

0111 lital <Iis"""i",,, I,..IW,"'II IIII' Ol'illi,," 1'1'I:l'an'l" aile! ""IIIs('1 1<11 IIII' "pillioll 
n" 'i"i""1 rq,:ardill).: lI,l' IIallll'" ;11111 """ '11' "I' III" I'S('(·"lioll' ;11" "'(''1"''IIl1y 
1"IIgill)' :lIId S"llIl'lilll'" ;"ri1ll,,"iolls). Tit .. n'I'"'1 ;.1". ""illh "III ,IIal IIII' ",,,,, 
('n )1I(_llIi(' ( '(':-ih of ;1I1 C )1,illi(1I1 ( ",III 1)(, (,j' (,qual cH" ~1"(';lIc'1' iltllHIl t:1I1( ", ' 1'111,,,,( , t ~ ,,,1\ 

I;'" ill,llId,' d .. I;'r' ill dosillf!; 1/1(' I r;IIIS;1I1iOll, di,I,·;lt'lioll 11'0'" lilt, I'rilll i,.;'/I"'" ;.1 
11;",,1. ill'I':,il'lll"III of lilt' wo,lill~ r .. blioll,"il' 01 lilt' (;11\')','1'" ,lilt I ill;"lv''III'1I1 
di,d''',"'I' "I a ..ti"III', 'It'~tlli .. lill).: sll'al"gy "I' ,olll"/"lIlial illl<" 11I<Ilioll. Id. 
ApI" ·1 ;iI 7 IAI'I" '1:\ :11 ~:::-I·II. l'illally, lilt' rl'plll' I sIIggI 'SIs 111;11 ;t "I",/IIt'II1'1il 
"'I<,lysi, , 1","ld lak,' illio ;""'"11,1 1I(11.i1(.~1 II", ("SI illllllT('(II,), tilt" Ol'illioll giv'T's 
dicill bUI lite agg'l'galt', 'lSI, i'KllITCd !ty ail lit .. 1';'l'lil". B",il I .. , tilt' I('gal I'T "'1' 
prq)<lrillg' alld supl'ortillg Ihl' Opillioll, 1I,0S(' .. "''', il 1'0illIS 0111. lion 11;1 II)' will 
illdllcle lhc legal k-e or n'"11sd ("I' Ihe Ol'illioll I'I' .. i l'il'lI I Ii II' ", ·vi(·willJ.; :t'ltl ''''g'' ' 
li;llillg Iii" opillioll alld a/s" 1Il;IY illdll<l(' ,!tal '1IIIIIS .. I\ li,l' fi.1' d .. liv", ·illg '0 II ... 
Opillioll n'cipit"1lI all Ol'illioll or its OWII. /d. AI'I' .· I ;,1 :! 11.7 lApp. :!:: al :~:I::\7':IHI. 

:~, S"" * 1.:1.1 . . ",/m/, 
". s"" (:ali«.rlli;1 :!O(l·1 1~"IIl('dil's (ll'illi,," I{"porl ;11 Ii IA"". :':: al :!:I:'JI: 

I Willi'!,' tilt' n'('il'i"111 do", 1101 ill ';"·I'...ty "" IIII' "pi"; .. ,,, lilt' 1''''''11',110' 
;II,d i"";1I1I I' ,,1';, "·",,,di .. s Opillioll illerl'a, ... \ ILII";III;oll ""Is wilh"l1l 
"rovidillg all)' I'< '.1i 1"'lldil. III slieh (';1"" , a Ihi"I ·".III), n'IIlt'di," o,,;lIioll 
,hollid 1101 1)(' n'qllt's!t·" "I' giv(,11 ;'"" li1<' op,"ioll ",'1 i,.i"111 i, 11t'1I,'r 
""'\'1'(1 hy rdyillg 1I11t"1 11\ .. advic" of ils "WII "011"''''1. 

SI'I> ({I.II) ul. (\"1' , ·1 al I:', I"I'P ' :!:I al '1:1::>11: 

Freqll""lly, a third-p'lrly (,(.'lIlcelics Opillioll is rl"III"S"''' oil donlll"'IIIS 
Ihal an' prepan:d alld I'eg'ularly lIsed hy Ihe n'(lllI'slillg p:trty or ii, 
coulIsd, :tlld arc !tasit-ally ill Ihe sallie I(H'lII frol11 OIl<: lI'alls;wlioll 10 til(' 
lIext. Lenders. III particulal', li'equcllily ill,isl 011 siallda('(lilcd 
agreemellls . , .. /1 appears to be both !\lore helldi,:i;" ;(lId cosl dknil'l' 
I()!' the opinioll rccipienltll rely Oil its OWIl c()lIl1~d li,r II'gal a<ivin' n:gan 1-
illg elll()rccability. Therd(,re, a request 1(>(' ;, relllcdi", "pillillll. ill Ihi' 
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thai Ihe Opillioll is 01110 n:,d bellefil 10 the recipiellt ill lite "vasl 
1lI,~iorily or Irallsactiolls,"~lj 

By lilllilillg' ils cOllcillsioll 10 IIIe "vasl lIIajorilY of (r<lIlS;II
liolls," Ihe (:alif()rlli<l ~()O /l RClllcdics Opillioll Reporl lakes 

care lIot 10 nile olll the possihililY tllal the l'lIlillH:ability opillioll 

mig-hI lit: of' bClldil ill SOliI<' ('irnllllslalln:s. ()IIC stich ('ir('(tlll 

stall(,c is WltclI the opillioll kltcr ('overs /lte law of Ih(' slale 

when' .he ('olllpallY lias its prill('ip;t1 onice "til 1101 III<' law of 
tltl' slale whos(' law is s('it-ctt'd ill til<' agreelll('111 ;'s ils guvel'llillg 

law , III I hal ('ase all opi II iOI I Oil I he I'll Ii lin 'abi I il Y or tilt' ;11-\'1'('( 'IIH'III 
"as i/" il w(,l'e g'ovel'lH'd I)}, III<' law 01111(' slal(' wll<'r\' til(' ('Oltlp,ttlY 

has its prillcipal oHi«' Iwtldits til<' rnil'iclIl Ily pl'Ovidillg il 
COlli Ii 11'1 lIial, iI' il WITI' lill'('t,d to seek ('1I/illn'tlf('111 of lilt' ;Ign'(' 

melll ill IIII' ('olllpaIlY\ IIIIIIH' slale. III<' (ollrls of 111;11 slal(' would 
giv\' dli-('I 10 III\' agTt't'IIH'1I1 ('V('II if IlIq' \Vl'rl' 10 disl't'g';ml tilt' 
govl' I'll i IIg' lillV ('/;tWit' ;11«1 apply Iheir sl;(le\ /;(IY,:"; /\III1I1H'1 slIch 
ci('nIlIlSI;(IICt' is WitI'll ;111 "pillioll is givell hy ('11111 1';11 '}' I'IHIIIS( ,llo 

the wilillilig hiddel' ill ;! II';tIIS;ll'lillll pili IItll 1<11' hid Ity III<' 

«HIIP;lIly. If' ;IS is oli('" til!' CISI' 11«' ;lgnTlIl!'1I1 W;IS dr;tiil'd Ity 

COIII!,;!II), ('(HIIlSI'! alld Ihl' \\'illllillg ltiddl'l' is ('('(I',il'('d III 1'111('1' 

into jl willa (111)' iI lilllil('(1 "f'I'"rlullily III 1I1'~'()lj;!I(' ils I(TIIIS, ;111 

opinillll tll;11 Ihe tllI(lt-rl;lkillg.~ 0/'111<' ('OIlIP;IIIY ill IIII' agl'(Tlll<'1I1 

arc ('''(11'('(';1111(, agaillsl til!' ('111111'''")' i~ III IIhviollS Ilt'lIdil III 

the Willllillg' hidd('r. illld 1'II1llp,tIly I'OtlIlSI'i. !In'\\IIII;.1,ly it;,villg 
sp('cilil'd ill Iht' g()v('1l1il\~ ('bllSI' til\' hw IIf a sLII .. willa IVltil'h il 

,illl;'li,,". ill tI", ;1'''(,11<" "I 'I"Ti;11 1;1\'1'"" ill iiII' 1I '''",;«'li,,", " " '11" ill;I(' 
pr"l'riall'. 

COIllIII('lIlillg' "" 1It"IIsc ' o( Iltl' word "",(',"," ;11 II", IaSI"·II(cll ... · "IIII<' '1""11'.1 
pa,sag( ' . a 'IlIIt· illdiclIl" ",;11 a "1;.1')':" IIltll,I" ... " ,,111,, ' 1111'1111"'1'., "Iii", (lp;lIi,," ., 
COllllllillt:\' a ... · 01 III!' vi,'w ,hal;1 rl''I,wsl 1<11' a 1',," ,,'d i", "I'illioll ill iiII' .,iltlalioll 
descrih"d -woliid I ... illappro!,,·ia.,'." Thai vil'\v is (or, al It:asl 10 iiII' alii 1101's or 
Ihis hook, S('t:III~) ('ol'n:('(. 

: .~r; It!. A"" .. , OIl :1 lApp. ~:\ al ~:I: : \XI (ill "va'i ,"ajol'ily IIllr;IIISal'lillll'" 
opinioll dot:s Itol idelltify ""l' \,1I((IITcahilily issu\'s tlllkllOWII 10 I'l'l'il'i('1I1 or irs 
COUllsel), 

~7 S"I> §~J.I ~.:I. ill/i ·u. 
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