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A. IDENTITY OF PETITIONER 

Ryan Firoved asks this Court to accept review of the Court of 

Appeals decision terminating review designated in part B of this 

petition. 

B. COURT OF APPEALS DECISION 

Pursuant to RAP 13 .4(b ), petitioner seeks review of the 

unpublished Court of Appeals decision in State v. Ryan David Firoved, 

No. 71155-5-I (March 9, 2015). A copy ofthe decision is in the 

Appendix at pages A-1 to A-9. 

C. ISSUE PRESENTED FOR REVIEW 

The Privacy Act bars any interception of, among other things, 

private phone calls. The Act allows an exception where the police 

obtain a court order authorizing the interception. As part of the 

application for the comt order, the police must show why, in this 

pmiicular case, other investigative methods had been tried and failed, 

were unlikely to succeed, or would be too dangerous to employ. Here, 

despite an innumerable number of text messages between Mr. Firoved 

and Ms. Piper detailing their most private sexual fantasies and 

thoughts, the police opined that relying on text messages alone was 

insufficient proof of a criminal offense. Is an issue of substantial public 
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interest that should be determined by this Court presented where the 

trial court erred in failing to suppress the phone calls where the police 

routinely rely on text messaging or email to prove attempted child sex 

offenses, and the parties here sent very detailed text messages 

expressing their most intimate thoughts and fantasies? 

D. STATEMENT OF THE CASE 

In 2006, Ryan Firoved and Kristen Piper met on an America 

Online (AOL) chatroom. 10/3/2013RP 40, 10/8/2013RP 102. The two 

eventually met in-person several weeks later at a Quality Food Center 

(QFC) in Redmond. 10/3/2013RP 41, 10/8/2013RP 102. This meeting 

was originally to just introduce themselves, but the two ended up 

having sex. 10/3/2013RP 42, 10/8/2013RP 102. This began an eight 

year on-again, ofT-again relationship based primarily upon sex. 

10/3/2013RP 42-61, 10/8/2013RP 103-04. During this period, the two 

text messaged each other countless times. 10/8/2013RP 89. There were 

11,585 contacts between Mr. Firoved and Ms. Piper from Febmary to 

June 2012. 10/8/2013RP 50. 

During his relationship with Ms. Piper, Mr. Firoved married, 

and had sexual liaisons with several other women. 10/8/20 13RP 105. 
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Ms. Piper was aware Mr. Firoved was married, but neither she nor Mr. 

Firoved's wife knew of these other women. ld. 

In 2012, according to Ms. Piper, Mr. Firoved disclosed that he 

liked things that were ''taboo." 10/3/2013 RP 66. Again, according to 

Ms. Piper, Mr. Firoved disclosed to her two incidents involving his 

sexual transgressions with girls under age 12. 10/3/2013RP 66-67. Ms. 

Piper claimed to be "shocked," but she continued to see Mr. Firoved 

and continued to have sex with him. 10/3/2013RP 68. 

Mr. Firoved testified he and Ms. Piper engaged in role-playing, 

where he told her about molesting young girls, which excited Ms. 

Piper. 10/8/2013RP 113-16. Mr. Firoved stated that Ms. Piper brought 

up the subject of Mr. Firoved molesting her daughter, who was 10 

years old at the time. 10/8/2013RP 105. Mr. Firoved continued this 

conversation and led Ms. Piper on because it pleasured the two of them. 

10/8/2013RP 116. Mr. Firoved had no intention of following through 

on engaging in sex with Ms. Piper's daughter. 10/8/2013RP 127. 

According to Ms. Piper, Mr. Firoved brought up the topic of his 

having sex with her daughter and continued to bring up the subject. 

I 0/3/20 13RP 75-76. Ms. Piper claimed she finally relented and agreed 

to set up a date for Mr. Firoved to have sex with her daughter. 
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10/3/20 13RP 76, 102-04. When she began to believe Mr. Firoved was 

serious, Ms. Piper claimed only then did she go to the police and agree 

to assist in the investigation ofMr. Firoved. 10/3/2013RP 104-07. 

On June 25,2012, Ms. Piper went to the Kirkland Police 

Department. 9/30/2013 RP 107-8, 118. Ms. Piper gave the police copies 

of the text messages between herself and Mr. Firoved. 9/30/20 13RP 

120, 131. Officer Allan O'Neill sought and obtained a court order to 

intercept Mr. Firoved's phone calls to Ms. Piper. 9/30/20 13RP 129. 

O'Neill recorded two phone calls on July 3, 2013. 9/30/2013RP 133-

35. With the assistance of Ms. Piper, O'Neill set up a meeting on July 

5, 2012, with Mr. Firoved at a hotel in Kirkland. 9/30/2013RP 137. 

O'Neill recorded Ms. Piper's phone call to Mr. Firoved setting up this 

meeting. 9/30/2013RP 135. Mr. Firoved was atTested as he knocked on 

the hotel room door. 9/30/20 13RP 140. 

Mr. Firoved was charged with a count of attempted first degree 

child rape. CP 72-73. Prior to trial, Mr. Firoved moved to suppress the 

recordings of three phone calls that were intercepted pursuant to the 

court order. CP 39-71. The court held an evidentiary hearing on the 

CrR 3.6 motion and subsequently denied it. 9/30/2013RP 64. The court 

4 



has yet to file written findings of fact and conclusions of law following 

the CrR 3.6 hearing. 

The Court of Appeals rejected Mr. Firoved's challenge on 

appeal of the decision denying his motion to suppress and affirmed his 

conviction. Decision at 5-9. 

E. ARGUMENT ON WHY REVIEW SHOULD BE GRANTED 

The police violated the Privacy Act when they failed 
to scrupulously comply with the requirements of the 
Act 

1. The application for interception of phone calls must show 
that normal investigative procedures have been tried and 
failed or reasonably appear to be unlike(v to succeed if tried 
or are too dangerous to employ. 

Washington's Privacy Act, chapter 9.73 RCW, prohibits the 

interception and recording ofprivate communications and 

conversations without the consent of all parties. RCW 9.73.030(1)(a); 

State v. Constance, 154 Wn.App. 861,877,226 P.3d 231 (2010). 

Exceptions exist, however, and the police may intercept and record 

communications if one party consents, if there is probable cause to 

believe the nonconsenting party has committed a felony, and if a judge 

authorizes interception and recording. RCW 9.73.090(2); Constance, 

154 Wn.App. at 878. Recordings obtained in violation ofthe state 

5 



privacy act are inadmissible in state court proceedings. RCW 9.73.050; 

State v. Williams, 94 Wn.2d 531, 534, 617 P .2d 1012 ( 1980). 

The act creates an exception to the mutual consent requirement 

for police investigating a felony, provided certain conditions are met. 

RCW 9. 73.090(2); State v. Porter, 98 Wn.App. 631, 635, 990 P.2d 460 

( 1999). This exception applies, however, only if police first make a 

particularized showing of need. RCW 9.73.130(3)(f); Porter, 98 

Wn.App. at 635, citing State v. Gonzalez, 71 Wn.App. 715,719,862 

P.2d 598 ( 1993). Once the need for an intercept is established, the 

authorization application affidavit must describe with particularity the 

persons and places subject to the intercept. RCW 9.73.130(3)(a), (d); 

Porter, 98 Wn.App. at 635. 

An application for court approval to intercept and record 

communications must satisfy the requirements of RCW 9. 73.130. The 

application must contain a statement of the facts justifying interception 

and recording, including a statement of probable cause, detailed 

information concerning the offense, the need to intercept and record, 

and under subsection (3)(f), 

[a] particular statement of facts showing that other 
normal investigative procedures with respect to the 
offense have been tried and have failed or reasonably 
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appear to be unlikely to succeed if tried or to be too 
dangerous to employ[.] 

RCW 9.73.130; Constance, 154 Wn.App. at 878-79. 

RCW 9.73.130(3)(f) requires "something less than a showing of 

absolute necessity to record to acquire or preserve evidence." State v. 

Platz, 33 Wn.App. 345, 349, 655 P.2d 710 (1982), citing State v. 

Kichinko, 26 Wn.App. 304, 311, 613 P.2d 792 ( 1980). In determining 

whether to authorize the interception and recording of communications, 

the judge ''has considerable discretion to determine whether the 

statutory safeguards have been satisfied." State v. Johnson, 125 

Wn.App. 443, 455, 105 P.3d 85 (2005), citing State v. Cisneros, 63 

Wn.App. 724, 728-29, 821 P.2d 1262 (1992). The application must 

contain a "particular statement of facts showing that other normal 

investigative procedures with respect to the otlense have been tried and 

have failed or reasonably appear to be unlikely to succeed if tried or to 

be too dangerous to employ[.]" RCW 9.73.130(3)(±). "Police need not 

make a showing of absolute necessity; the need requirement is 

interpreted in a ·common sense fashion .. , Porter, 98 Wn.App. at 635, 

quoting Platz, 33 Wn.App. at 349-50. 
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2. The application was deficient in that it failed to establish 
any need.for the interception of Mr. Firoved's phone calls. 

Mr. Firoved and Ms. Piper communicated at length by text 

message throughout their off and on relationship. During the four 

months prior to Mr. Firoved's arrest, the two shared over 11, 000 

contacts. 10/8/2013RP 50. The two shared extremely intimate thoughts 

and feelings in these text messages; the term "no filter" coming to 

mind. The application for the court approval of phone intercepts failed 

to justify why these voluminous text messages were not sufficient and 

why oral communication was sought. 

The application by Officer O'Neill stressed the need for oral 

communication: 

The actual content, tone, int1ection, speech patterns, and 
volume of the suspects and cooperating witnesses' own 
voices ... will be critical to a determination of the 
suspect's actual plan and intentions regarding the above­
described crimes ... The delivery is at least as important 
as the words themselves in determining whether the 
suspect genuinely intends to commit the felony crimes 
that were first suggested and requested by the suspect. 

This detective has reviewed Firoved's text messages to 
Piper. Likely because Firoved is careful in his text 
messages, they standing alone, do not adequately t1esh 
out Firoved's intended felony rape of a child. 

CP 62-63. 
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The Court of Appeals ruled that the recordings helped the State 

prove that Mr. Firoved had the requisite intent. Decision at 7. But, the 

police routinely rely on only written communication in establishing 

child sex offenses. See e.g., State v. Patel, 170 Wn.2d 476, 478-79, 242 

P.3d 856 (201 0) (in attempted second degree rape of a child 

investigation, police detective playing role ofunder age 16 girl 

communicated with defendant solely on-line), disapproved on other 

grounds, State v. Johnson, 173 Wn.2d 895, 904, 270 P.3d 591 (2012); 

State v. Townsend, 147 Wn.2d 666, 670-71, 57 P.3d 255(2002) (in 

another attempted second degree rape of a child case, police detective 

posing as a fictitious 13 year old girl communicated with the defendant 

only by computer email and instant messaging). 

The police officer's justification for the recordings appeared to 

be nothing more than boiletplate language that did little to elucidate to 

the court the reasons why, in this case, interception of phone calls was 

necessary. State v. Manning, 81 Wn.App. 714, 720, 915 P.2d 1162 

( 1996) ("Boilerplate is antithetical to the statute's particularity 

requirement set forth in RCW 9.73.130(3)(£)."). Further, this 

justification for the intercept approval "merely support[ ed] the truism 
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that having a recording to play at trial is advantageous to the State in 

obtaining a conviction." !d. 

O'Neill's claim belied the nature of Mr. Firoved and Ms. Piper's 

relationship. A quick perusal of the vast number of text messages 

between the two shows the two shared a vast amount of their feelings, 

wants, and wishes. Further, O'Neill's application is full oftext 

messages between Mr. Firoved and Ms. Piper that constitute the vast 

amount of the factual basis for the intercept application. CP 51-54. 

O'Neill relates the details of the text conversations between Mr. 

Firoved and Ms. Piper, then confirms the exact details ofthe 

conversations by "receiv[ing] and review[ing] the text messages 

summarized above." CP 53. This vast amount of information counters 

O'Neill's claim that text messages alone were insufficient. 

Mr. Firoved asks this Court to accept review and find that 

0 'Neill's application was deficient and failed to comply with the strict 

dictates ofRCW 9.73.130. 
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F. CONCLUSION 

For the reasons stated, Mr. Firoved asks this Court to accept 

review and reverse his conviction. 

DATED this gth day ofApril2015. 

~-·- . -~~·--- --~-------

'- Respectfully itibmlffea;---

///~------~~A~ ':><dt.'--~--~ 
~~ /;H~ A . KUMMEROW (WS 

tom@ shapp.org 
Wa, ngton Appellate Project- 91052 
Attorneys for Appellant 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

v. 

RYAN DAVID FIROVED, 

Appellant. 

NO. 71155-5-1 

DIVISION ONE 

UNPUBLISHED OPINION 

FILED: March 9, 2015 

LAu, J.- A decision authorizing the interception and recording of private 

communications under the state privacy act, chapter 9.73 RCW, will be upheld if the 

facts asserted in the application for such authorization are minimally adequate to 

support the court's determination. Because the facts asserted in the application at issue 

in this case were adequate to support the recording of Ryan Firoved's telephone 

conversations, we affirm the trial court's order denying his motion to suppress the 

recordings. And because Firoved's other claim on appeal lacks merit, we affirm his 

conviction for first degree attempted rape of a child. 

FACTS 

On June 25, 2012, KP called the Kirkland Police Department and alleged that her 

boyfriend, Ryan Firoved, had expressed interest in having sex with her nine-year-old 
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daughter. In July 2012, Detective Allan O'Neill filed an application in superior court seeking 

authority to intercept and record telephone conversations between KP and Firoved. The 

application included the following facts: 

Several months before KP called the police, Firoved started telling her about his 

interest in, and prior sexual acts with, young girls. He said he had intercourse several 

years earlier with his friend's 12-year-old sister. He also said he had watched his 

8-year-old daughter masturbate numerous times and that he masturbated while 

watching her. He wanted "to touch her and pleasure [her] correctly but she was only 

eight and they need to be 10-years-old." He said that he likes to watch father and 

daughter pornography, which "he would like it better if it was real instead of made up 

and that he would have sex with his daughter. 

On June 10, 2012, Firoved texted KP and said he had been a "bad uncle." KP 

texted back, asking why he was bad. Firoved replied that he had watched his niece 

masturbating. He refused to reveal his niece's age by text but then telephoned KP and 

said his niece was 14. He then recounted in detail how he and his niece performed oral 

sex on each other. He also said, "[I] was thinking about [your] daughter's 'little tight 

pussy."' 

A week later, Firoved and KP were having sex when Firoved asked if he could 

"'have her daughter."' Firoved said he wanted KP to watch while he had sex with her 

daughter. He added that both of their daughters could watch or participate while he and 

KP had intercourse. According to KP, Firoved has said "that he loves taking girls' 

virginities." 
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On June 25, 2012, KP texted Firoved and said she did not like him '"wanting her 

kid"' and wanting to '"lick"' her daughter. Firoved responded, "'I don't know what you are 

talking about."' 

On June 26, 2012, the day after she first contacted police, KP texted Firoved, 

'"So, what's the verdict?"' Firoved replied, "'I am looking at this way [i]f you want to be 

with me you will submit I in charge what says goes."' KP responded with "'Lol ... ok. '" 

Firoved replied, '"I am serious anything I says go."' Later that day, Firoved texted KP 

about "'what you asked earlier."' KP replied, '"[W]ould you honestly be up for it?"' 

Firoved texted, '"Yes"' and '"That would be hot."' KP texted back, '"[W]hat would you 

wanna do the most?"' Firoved replied, '"Mmmm lick."' KP asked, '"What if she started to 

resist?'" Firoved replied, "'Told you I would stop."' They then discussed when they could 

meet for Firoved to have sex with KP's daughter. 

On June 27, 2012, KP called Detective O'Neill and said that Firoved called her 

that morning to set up a time to meet her and her daughter. Firoved said he wanted to 

lick her daughter and put his fingers inside her to see if he could have sex with her. 

On July 2, 2012, KP received another call from Firoved about meeting her and 

her daughter. KP asked if he really wanted "to have sex with her daughter." Firoved 

said, "[Y]es, [I do]." That afternoon, Firoved called again to say he was available to 

meet anytime that week. KP believed that Firoved would meet her at a motel with the 

intent of having oral sex and/or intercourse with her daughter. 

KP ~old police that "Firoved talks freely over the telephone about wanting to have 

oral sex with her daughter, and to digitally penetrate her daughter's vagina." She said 

Firoved would have partial conversations about these topics while texting, but would 

-3-
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"usually tell her to call him and he then discusses ... his past sex crimes or his plans, 

hopes, and desire to commit future felony crimes of rape of a child." 

The application also described a 2011 undercover investigation involving 

Firoved. In that case, Firoved answered an undercover detective's online advertisement 

indicating that a young girl was looking for older men to teach her sex. Following a 

series of e-m ails and a meeting at which Firoved agreed to meet the undercover 

detective's fictitious 13-year-old daughter at a hotel, Firoved eventually stopped 

communicating. 

On July 3, 2012, the superior court granted Detective O'Neil's application for 

intercept authorization. That same day, KP recorded a telephone conversation with 

Firoved. They discussed meeting at a hotel so that Firoved could have oral sex with KP's 

daughter. Firoved was concerned that the police might be listening and resisted stating 

exactly what he planned to do. He confirmed, however, that he would "be there Thursday" 

and that he was 100 percent sure that he would perform oral sex on KP's daughter if KP 

was there to be his "partner in crime." Ex. 23 at 28. 

In a second recorded telephone call, Firoved stated, "I want to have oral sex with 

[KP's daughter]." Ex. 25 at 5. He and KP then agreed to meet at a hotel the next Thursday. 

Police arrested Firoved when he arrived at the hotel. 

The State charged Firoved with first degree attempted rape of a child. Prior to trial, 

he moved to suppress the recorded telephone conversations. He argued that the 

application for intercept and recording authorization failed to comply with the requirements 

of the Washington privacy act, chapter 9.73 RCW. The trial court denied the motion, stating 

in part: 

-4-
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I think that the application here does comply with RCW 9.73.130 in that I think it 
shows that normal investigative procedures would -- do not appear likely to 
succeed. 

I think that in this case it's critical that you have Mr. Firoved's voice 
actually in an actual phone call as opposed to just text messages. There's no 
way, from a text message, to judge whether he's joking around, whether he's 
serious, what the whole context of the discussion is. And that it was -- the 
application for the warrant makes the appropriate showing under the statute as to 
why it's necessary to have the intercept that was done here. 

Report of Proceedings (Sept. 30, 2013) at 64 (emphasis added). 

The case proceeded to trial, and a jury found Firoved guilty as charged. He appeals. 

DECISION 

Firoved first contends the trial court erred in denying his motion to suppress the 

recordings of his telephone conversations with KP. He claims the recordings were 

inadmissible because the application for their authorization was insufficient under the 

privacy act, chapter 9.73 RCW. Specifically, he contends the application "failed to 

justify why [the] voluminous text messages" between Firoved and KP "were not 

sufficient and why oral communication was sought." Appellant's Br. at 8. We disagree. 

An application to intercept and record communications must meet the 

requirements of RCW 9.73.130. Subsection (3) of the statute requires a "particular 

statement of the facts" justifying interception and recording, including a statement of 

probable cause, detailed information concerning the offense, the necessity to intercept 

and record, and facts showing that other investigative procedures have been tried, are 

unlikely to succeed, or are too dangerous to employ. 1 A judge authorizing such 

1 RCW 9.73.130 provides in part that each application for recording authorization shall 
include: 

(3) A particular statement of the facts relied upon by the applicant to justify his or 
her belief that an authorization should be issued, including: 

-5-
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recordings has broad discretion to determine whether this statute has been satisfied, 

and we will affirm if the facts set forth in the application are minimally adequate to 

support the court's determination. State v. Constance, 154 Wn. App. 861, 880, 226 

P.3d 231 (2010). We review de novo a trial court's legal conclusions on a motion to 

suppress. State v. Roden, 179 Wn.2d 893, 898,321 P.3d 1183 (2014). 

Contrary to Firoved's assertions, Detective O'Neil's application asserted facts 

justifying the telephonic recordings. The application recounted specific instances where 

Firoved refused to give incriminating details in his text messages, choosing instead to 

convey those details over the telephone. The application also made this point in more 

general terms, stating: 

Firoved has both explicitly said and, in other text messages to (KP], implied that 
he does not want to be too specific in the texts . 

. . . [KP] stated that Firoved talks freely over the telephone about wanting 
to have oral sex with her daughter, and to digitally penetrate her daughter's 
vagina. She said he has sent her text messages with partial conversations about 

(a) The identity of the particular person, if known, committing the offense and 
whose communications or conversations are to be recorded; 

(b) The details as to the particular offense that has been, is being, or is about to be 
committed; 

(c) The particular type of communication or conversation to be recorded and a 
showing that there is probable cause to believe such communication will be 
communicated on the wire communication facility involved or at the particular place 
where the oral communication is to be recorded; 

(d) The character and location of the particular wire communication facilities 
involved or the particular place where the oral communication is to be recorded; 

(e) A statement of the period of time for which the recording is required to be 
maintained, if the character of the investigation is such that the authorization for 
recording should not automatically terminate when the described type of communication 
or conversation has been first obtained, a particular statement of facts establishing 
probable cause to believe that additional communications of the same type will occur 
thereafter; 

(f) A particular statement of facts showing that other normal investigative 
procedures with respect to the offense have been tried and have failed or reasonably 
appear to be unlikely to succeed if tried or to be too dangerous to employ. 

-6-
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having sex with her ... daughter. [KP] said that Firoved will usually tell her to 
call him and he then discusses with [KP] his past sex crimes or his plans, hopes, 
and desire to commit future felony crimes of rape of a child. 

The application also pointed out that the nature of anticipatory offenses often 

requires a recording to firmly establish the defendant's intent: 

Conspiracy to commit Rape of a Child is a verbal crime, generally proven exclusively 
upon the words spoken by the suspect and suspect's intent[.] as expressed in those 
words, to promote or facilitate the commission of intended felony crimes .... The 
actual content, tone, inflection, speech patterns, and volume of the suspect's and 
cooperating witnesses' own voices, as well as the context of the suspect's 
statements, because they convey meaning outside that contained in the spoken 
words themselves, will be critical to a determination of the suspect's actual plan and 
intentions regarding the above-described crimes. Only the suspect's own words will 
provide adequate evidence of the suspect's mental state as the suspect discusses 
the above-described crimes with the cooperating witness and discusses the prior 
events and/or conversations that motivate the suspect to plan the described crimes. 
The delivery is at least as important as the words themselves in determining whether 
the suspect genuinely intends to commit the felony crimes that were first suggested 
and requested by the suspect. This can never be adequately conveyed by testimony 
about the conversation .... 

Due to the nature of the crimes that the suspect has requested be committed, 
it is unlikely there will be physical or documentary evidence which, standing alone, 
will significantly link the suspect to conspiracy. 

We have previously held that "in deciding whether to authorize interception and recording, 

the court must take into account the nature of the crime and inherent difficulties in proving 

the crime." Constance, 154 Wn. App. at 883. Here, the crime under investigation-

conspiracy to commit rape-required proof that Firoved, "with intent that conduct 

constituting [rape] be performed," agreed "to engage in or cause the performance of such 

conduct" and took a substantial step toward performance of that agreement. RCW 

9A.28.040(1 ). The recordings helped prove that Firoved had the requisite intent. 

The application also alleged that other methods of obtaining the necessary evidence 

had been tried or were unlikely to succeed and that the text messages alone would not 

make a sufficiently strong case against Firoved: 

-7-
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Normal investigative techniques have been tried and failed, reasonably 
appear to be unlikely to succeed if tried, and reasonably appear to be too dangerous 
to employ . 

. . . Pairing the cooperating witness with an undercover detective, or 
introducing an undercover detective to replace [KPJ would likely erode ... trust [with 
KP] and chill the suspect's further discussion of his criminal scheme with the 
cooperating witness .... 

Nor is the suspect likely to discuss his intended criminal scheme with the 
cooperating witness while others are or may be within hearing distance .... 

Similarly, and particularly since investigators do not know and cannot predict 
with accuracy when or where the conversations between the suspect and the 
consenting person will occur, there is no way that investigators can plan to be in a 
position to overhear conversations between the suspect and consenting person. 
Once a location is known, investigators may not have time or legal access so they 
could survey the location and select a secreted listening position prior to the meeting 

... This detective has reviewed Firoved's text messages to [KP]. Likely 
because Firoved is careful in his text messages, they, standing alone, do not 
adequately flesh out Firoved's intended felony rape of a child. 

Finally, the application stated that recordings were needed to overcome any claims 

that Firoved was boasting or joking or that he was entrapped: 

It is anticipated entrapment may be a defense to any criminal charges that result 
from this investigation. The suspect may also claim that he was not seriously 
planning to have sex with a child, but was merely 'fantasizing' or 'kidding' about it; 
and that he did not actually engage in oral sex with his 14 year old niece, but that he 
was merely "talking big" to [KP]. Possession of all the actual verbal exchanges 
between the suspect and the cooperating witness, in the form of a recording, are 
necessary to resolve these issues. A recording of conversations between the 
suspect and the cooperating witness will provide evidence of exactly what is said by 
who, thus providing investigators with evidence that will be critical to sorting out who 
planned or is planning the crimes, and whether that person is being encouraged in 
any way to commit crimes that he wouldn't otherwise commit, or admit to crimes that 
he hasn't actually committed. 

Firoved's challenge to this basis for the recordings is not persuasive. He contends the 

State can support an attempt charge with writings alone, especially when, as in this case, 

the writings are personal texts concerning the offense. But the qualitative difference 

between written and spoken statements will sometimes justify recording the suspect's voice 

in order to show a mental state not otherwise captured in writing. As the superior court 
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noted, recorded conversations could help a jury determine whether Firoved was joking, 

fantasizing, or serious about having sex with KP's daughter. 

In summary, we conclude that, taken together, the above-quoted facts are "minimally 

adequate" to support the court's authorization of the recordings. The superior court did not 

err in denying Firoved's motion to suppress. 

Last, Firoved contends the court erred in failing to enter written findings of fact and 

conclusions of law as required by CrR 3.6. The findings and conclusions were filed after 

Firoved filed his opening brief on appeal. The State argues, and Firoved does not dispute, 

that the delayed entry of findings is proper so long as there is no resulting prejudice. State 

v. Gaddy, 114 Wn. App. 702, 705, 60 P.3d 116 (2002), affd on other grounds. 152 

Wn.2d 64, 93 P.3d 872 (2004) (appellate court will not reverse for tardy entry of findings 

unless defendant can establish either that he was prejudiced by the delay or that 

findings and conclusions were tailored to meet the issues in his appellate brief). Firoved 

has not filed a reply brief or shown any specific prejudice resulting from the tardy 

findings. Accordingly, his claim fails. 

Affirmed. 

WE CONCUR: 
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