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A. INTRODUCTION

Isaac Zamora was twice incarcerated in the Skagit County Jail
("Jail") in 2008. Despite the sentencing court's judgment that his mental
condition be evaluated and that he must comply with any treatment that |
was ordered, his lengthy history of mental health problems, and pleas from
his mother and his own requests for mental health treatment, Skagit
County ("County") failed to properly evaluate Zamora's mental health or
provide him any mental health treatment during his incarceration. His
mental health deteriorated under the County's supervision.

As a direct result of Zamora's deteriorating mental condition
during his incarceration without proper evaluation/treatment, Zamora
became a violent risk to the community, a ticking time bomb. That time
bomb went off. Isaac Zamora shot and killed 6 people and wounded 4
others.

The Court of Appeals correctly discerned that the County had a
"take charge" duty as to Zamora and consequently owed a duty to the
respondents, the estates of the people Zamora killed, and the individuals
he wounded ("violence victims") in his spree of violence.

B. ISSUES PRESENTED BY COUNTY PETITION
A more appropriate formulation of the County's actual issues is as

follows:
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L. Was the Court of Appeals correct in determining that where
a county incarcerates an inmate that its personnel know has a long history
of serious mental health problems, and it has a duty to evaluate the inmate
and treat his mental health condition, but it then denies that inmate
necessary evaluation or treatment, does the county owe a duty of care to
the inmate's victims when, upon his release, he engages in an act of
untreated psychotic violence?

2. Where a duty exists as described above, was the Court of
Appeals correct in concluding that the trial court erred in deciding as a
matter of law that a county's breach of its duty to the violence victims was
not the proximate cause of the deaths and injuries by the mentally ill
inmate it released without proper evaluation and treatment?

C. STATEMENT OF THE CASE

The Court of Appeals' recitation of the facts here is correct. Op. at
3-12.]

Prior to his incarceration by Skagit County in its Jail on April 4,
2008, Isaac Zamora had a long history of involvement with the criminal
justice system and evidenced unambiguous signs of mental instability.
Beginning in 1999, Zamora was arrested 21 times in Skagit County and
incarcerated in its Jail 11 times. CP 2651-52, 2655. Zamora had mental
health issues dating back at least to 2000. CP 2538. He was involuntarily

treated for mental health issues in 2003 when he had hallucinations and

! 'Not surprisingly, the County generally ignores that recitation and offers its
own sanitized version of the facts, despite the requirement that this Court must review the
facts in a light most favorable to the violence victims as the non-moving parties on
summary judgment. Beccera v. Expert Janitorial, LLC, 181 Wn.2d 186, 194, 332 P.3d
415 (2014). The violence victims will not repeat the facts set forth in the Court of
Appeals opinion, but will reference a number of salient facts that bear further emphasis.
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was prescribed Seroquel, an anti-psychotic medication often used to treat
schizophrenia. CP 2538.

Skagit County law enforcement officials fnew Zamora. CP 2852-
53, 2859-60, 2865, 2917, 3105-29, 3160-62.2 He was known to have
serious mental problems; Zamora's CAD file® was tagged with a 220 alert
code, meaning that Zamora was mentally unstable or "crazy." CP 2844,
2864, 3105, 3202. Zamora's arrest history and alert code were readily
available to all Skagit County sheriff deputies via the CAD system that
could be accessed from the computers in the deputies' squad cars. CP
2845. Skagit 911 and its dispatchers also knew that Zamora had mental
problems. CP 3201.*

Jail officials knew of Zamora's mental health issues. While
incarcerated at the Jail, Zamora was housed in C-Pod, the section of the

jail for inmates who were dangerous, assaultive, or had mental health

? Judicial officials in Skagit County knew of Zamora's mental health issues. On
May 29, 2007, law enforcement officers filed a probable cause affidavit in Skagit County
Superior Court regarding Zamora and a malicious mischief charge. CP 2639. Under the
portion of the affidavit relating to the defendant’s prior record, the affidavit listed:
"Mental Health Issues." Jd. The form asked, "Do you have any reason to believe
Defendant has underlying mental health issues?" Id. The "Yes" box is checked. /d. At
the bottorn, the form says: “The jail staff will deliver the original to the court at the time
of the preliminary appearance and a copy will be placed in the inmate's file." Zd.

* In order to keep track of deputies in the field, Skagit 911, the entity that
coordinates the dispatch of all police, fire and emergency services in Skagit County,
operated a computer-aided dispatch (“CAD”) system. CP 3185.

* One dispatcher testified that "[t}here were calls about him. There was a call
that day. His name screen was flagged as a mental, which is a 220." CP 3202.
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problems. CP 2581, 2899. While incarcerated in the Jail, Zamora's
aggressiveness, anger, volatility, and dangerousness were noted to, and
acknowledged by, Jail staff. CP 2408, 2410, 2412, 2414,

Zamora was convicted of drug possession in May 2008 and
sentenced to confinement at the Jail. CP 2420. After commencement of
that incarceration, Denise Zamora, Isaac's mother, called the Jail on April
7, 2008 requesting that her son see a mental health counselor because he
was "aggressive [and] has anger problems." CP 3681. She and her
husband feared Isaac. J/d. Mrs. Zamora made at least five requests of
County officials for mental health treatment for her son. CP 2591-93,
2928, 2930.

Zamora himself requested mental health treatment at least three
times. Responding to a request from Zamora himself, Stephanie Inslee,
who contracted with the Jail to provide mental health services, saw
Zamora and on April 11, 2008 and wrote:

Persecutorial thoughts, easily moved into rageful thinking,

pressured speech, feels victimized by just about everyone

in his world. ... Sounds like panic attack. He needs

something! Recommend beginning Lamictal. He is

paranoid about poison and not messing with his brain. Can

a person in medical please meet with him if meds are
approved and address his fears.
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CP 3685. On April 14, 2008, without having seen Zamora, a physician
approved the Lamictal prescription. Jd.°

On April 25, 2008, Zamora again requested to be seen by a mental
health professional. CP 3687. Another contractor, Cindy Maxwell,
responded and reported that Zamora appeared "upset, easily angered [and
had] rambling style speech." CP 3687. Maxwell apparently only asked
Zamora if he would like a contact from mental health staff; she did not ask
a psychologist or psychiatrist to assess Zamora. CP 2539,

Subsequently, Zamora submitted yet another mental health request
stating that he wanted to sec a mental health worker because he "keep[s]
seeing black dots and white flashes.” CP 2958. He saw monsters and
demons out the window of his room and believed his bed to be electrified.
CP 2540. Again, he was neither evaluated nor treated.

When Zamora pleaded guilty to drug possession, the judgment and
sentence ordered Zamora to undergo a mental health evaluation and
further ordered that he must comply with all treatment recommendations.
CP 3693, 3694. Despite the court’s directive, Zamora was never actually
seen or evaluated by a physician, psychiatrist, or psychologist at the Jail.

CP 2533, 2539.

5 Lamictal is prescribed for seizure disorders and is used as a mood stabilizer.
It is not an anti-psychotic drug, but its prescription should have put jail personnel on
notice that Zamora’s use of it indicated he had mental health issues. CP 2539.
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Contrary to the County's baseless claim in its petition at 3 that
Zamora "completed his sentence without incident," while in the Jail, the
staff there wrote Zamora up for a series of inappropriate behaviors. CP
2462, 2464, 2467, 2469-71. Zamora was involved in an altercation with
another inmate who told Jail staff “that man [Zamora] cut me in the
infirmary." CP 2464

By a contractual arrangement between Skagit and Okanogan
Counties, Zamora was transferred on May 29, 2008 to the Okanogan
County Jail. CP 5678. Zamora received no treatment for his mental
health condition at that facility either, CP 2539, and he was released on
August 2, 2008. CP 2541. Zamora’s psychiatric condition, untreated in
either jail, became significantly worse. CP 2541. His hallucinations were
more intense and his mood swings more violent. Id. He believed people
around him were evil; he spoke of God and his obligation to carry out
God’s will. Id.

Less than a month before the shootings and shortly after his
release, on August 5, 2008, County deputies were dispatched to remove
Zamora from his parents' property because of fears expressed by Denise
Zamora arising from Isaac's aggressive and angry outbursts; she told

deputies that Zamora was acting in an aggressive and angry fashion
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toward family members. CP 2568. While at the Zamora residence,
Zamora was arrested on an outstanding warrant. CP 2569.

While waiting to be processed at the Jail, Zamora acted out,
pounding the walls of the holding room. CP 2465.°

After his release, on September 1, 2008, the day before his
rampage, a Zamora neighbor, Theo Griffeth, called County authorities to
report seeing Zamora walking up the road near his house in a very agitated
manner. CP 2851, 2852. When Griffeth got to his driveway, he saw that a
sign had been ripped off the gate and became concerned because his wife
had just arrived home. CP 2852.7 Griffeth sensed "something wrong with
the kid,” and he wanted protection. CP 2852.® He asked that a deputy be
dispatched to his home, hoping Zamora would be arrested and get "some
help." CP 2853. Three officers were dispatched to the Griffeth residence
in response to QGriffeth's call. CP 2854. When deputies arrived at
Griffeth's house, Griffeth told deputies to be careful, "[t]his kid is ... he's

over the edge." CP 2853.

8 The County ignores this violent event in its petition.

" The County provides no details of this violent event in its petition. Pet. at 4.

¥ Griffeth described his observations of Zamora over the preceding months: "T
think that there's something going on up there that ain't quite right. . . ."); CP 2851,

"[Tlhere was something just wrong. There was something that wasn't connecting and it
was an aura of -- there was violence." CP 2853.
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That same day, Zamora was seen by a psychologist in the parking
lot of the Alger Bar & Grill at his father's insistence so that he could
qualify for DSHS assistance. CP 2541. When Silverio Arenas, Ph.D. met
Zamora -- even with Zamora being extremely uncooperative -- he was able
to correctly diagnose Zamora as having a "psychotic disorder with
paranoid tendencies." Id.; CP 2404.°

The next day, September 2, 2008, Skagit 911 received yet another
call from Denise Zamora. CP 2231, 2257. She told the dispatcher that
"He's juSt ... he's not getting it, he's totally ... he's talking to himself, he's
seeing things, he's like totally out of it. And he scared Mrs. Griffith [sic]
just to pieces the other day ..." CP 2285. The dispatcher coded the call as
a "Mental Problem Call" and routed it to a Skagit 911 dispatcher. CP
2146, 2181, 2295. Skagit 911 dispatched deputies to the scene. CP 2257,
2295,

At a neighbor's residence, a deputy engaged in a gun battle with
Isaac Zamora in which 33 shots were exchanged, and that deputy and a
civilian were killed. CP 2634-38. Thereafter, Isaac Zamora went on a

spree of violence, shooting victims, cutting people with a saw, stabbing

? This diagnosis was entirely consistent with that of Dr. Hegyvary, who testified
that Zamora’s actions on September 2 were the product of a "severe, untreated and long-
standing mental disease, specifically schizophrenia, paranoid type with associated
hallucinations and delusions." CP 2542.
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others, and even ramming his victims with a car. Six died and four others
were wounded. CP 2360. Zamora was finally subdued and arrested that
afternoon.

On summary judgment,'® Dr. Csaba Hegyvary testified that he was
"of the strong opinion" had the Jail staff properly evaluated and treated
Zamora, he would not have undertaken his September 2, 2008 rampage
because he would not have been in a psychotic state that day. CP 2537-
38.1

D. ARGUMENT WHY REVIEW SHOULD BE DENIED"

' The County's petition ignores the fact that the violence victims also presented
evidence from James Esten, an expert with nearly 40 years of experience in corrections,
that the Jail had "clear notice” that Zamora needed mental health evaluation and
treatment, CP 2532, and that both Counties breached their duty to provide proper mental
health evaluation or treatment to Zamora. Id. Esten testified that the County failed to
meet reasonably prudent correctional policies, procedures, and practices for an inmate
like Zamora. Jd. In Skagit County’s case, this was “the result of mismanagement and
lack of qualification from the top down.” CP 2535. The County was “reckless” and
breached standard correctional practice in delaying or denying mental health services to a
patient like Zamora. CP 2534.

' Dr. Hegyvary noted that Jail personnel had adequate information indicating
that Zamora needed a proper psychiatric evaluation: "In light of the available
information, 1 find it truly appalling that a mental health evaluation was not undertaken
prior to Zamora's release from jail in early August 2008." CP 2543. "Clinical interviews
conducted after the shootings confirm that Zamora was, in fact, experiencing severe
psychotic hallucinations and delusions during his time at both the Skagit County and
Okanogan County Jails. For example, at Skagit County he saw monsters and demons out
the window of his room and felt his bed was electrified." CP 2540. Dr. Hegyvary
testified that a proper evaluation would have revealed Zamora's psychosis. CP 2543.

2 If and only if the Court were to grant review in this case, the violence victims
reserve the right to conditionally raise the issue of the County's duty under § 302B of the
Restatement (Second) of Torts. RAP 13.7(b). The Court of Appeals concluded that the
County did not owe the violence victims a duty under § 302B, op. at 19-23, but the
violence victims believe the Court of Appeals was wrong where the County's two mental
health counselors, but no physicians, saw Zamora and failed to provide him a proper
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(1)  The County Owed a Duty of Care to Zamora's Violetice

Victims Because They Took Charge of Isaac Zamora When
They Had Him in Incarceration

The principal focus of the County's petition is that the Court of
Appeals improperly treated the duty issue here. Pet. at 7-17. In making
this argument for review, the County neglects to address this Court's
controlling "take charge" liability cases. This Court has found that a duty
exists, however, in a series of cases beginning with Petersen v. State, 100
Wn.2d 421, 671 P.2d 230 (1983) and culminating in .Joyce v. State, Dep't
of Corrections, 155 Wn.2d 306, 119 P.3d 825 (2005)," where the
defendant "takes charge" of the perpetrator of the crime. Review is not
merited. RAP 13.4(b).

First, the County only begrudgingly acknowledges that it has a
duty to properly evaluate and treat mental health problems of jail inmates

like Zamnora. Pet. at 15-16. That duty is well-established in Washington

evaluation or treatment, thereby increasing Zamora's risk of harming others. The Court
of Appeals' decision on § 302B duty conflicts with its own decision in Parrilla v. King
County, 138 Wn. App. 427, 157 P.3d 879 (2007), and this Court's decision in Washburn
v. City of Federal Way, 178 Wn.2d 732, 310 P.3d 1275 (2013).

1B See, e.g., Petersen, 100 Wn.2d at 428 (state psychiatrist and patient released
from Western State Hospital); Taggart v, State, 118 Wn.2d 195, 217-19, 822 P.2d 243
(1992) (state patrol officers and offender on parole); Hertog ex rel. S.A.H. v. City of
Seattle, 138 Wn.2d 265, 979 P.2d 400 (1999) (municipal probation counselors and county
pre-trial release counselors and released accused); Joyce, supra (state community
corrections officers and released offender); Estate of Jones v. State, 107 Wn.2d 510, 15
P.3d 180 (2000) (group care facility on contract with State and juvenile offender).

Answer to Petition for Review - 10



law. Shea v. City of Spokane, 17 Wn. App. 236, 562 P.2d 264 (1997),
aff'd, 90 Wn.2d 43, 578 P.2d 42 (1978); Gregoire v. City of Oak Harbor,
170 Wn.2d 628, 635, 244 P.3d 924 (2010). See also, Husah v. McCorkle,
100 Wash. 318, 325, 170 Pac. 1023 (1918)." By statute, local
governments like the County must meet federal and state standards for
inmate health, safety, and welfare. Gregoire, 170 Wn.2d at 636; RCW
70.48.071. Mental health standards are certainly part of that obligation,
particularly where the deprivation of a prisoner's right to mental health
services can constitute cruel and unusual punishment under the Eighth
Amendment. Brown v. Plata,  U.S. | 131 S. Ct. 1910, 1928, 179
L.Ed.2d 969 (2011) ("A prison that deprives prisoners of basic sustenance,
including adequate medical care, is incompatible with the concept of
human dignity and has no place in a civilized society."). See also, RCW
70.48.130(1) ("It is the intent of the legislature that all jail inmates receive
appropriate and cost effective emergency and necessary medical care.").
The County argues that this Court has previously rejected a duty to

provide mental health services to an inmate in Melville v. State, 115

¥ The trial court's effort to distinguish this obligation to inmates from the
obligation owed to the victims of such inmates, if the inmate's condition is not properly
evaluated and treated, CP 208-09, ultimately begs the question of the reason for such
mental health evaluation and treatment. It is certainly clear that such treatment is
designed to avoid further harm to the inmate himself or herself. It is foreseeable that
such treatment will also avoid harm to others.
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Wn.2d 34, 793 P.2d 952 (1990). Pet. at 15. But Mebville is clearly
distinguishable, particularly given the authority referenced above. There,
this Court rejected the appellant's reliance upon RCW 72.09.010(1)'s
general policy statement that "[t]he [state corrections] system should
ensure public safety," as establishing a duty to provide mental health
treatment for inmates. See Melville, 115 Wn.2d at 38. By contrast, here,
as discussed above, the County is specifically required by statute and
constitutional law to provide necessary medical care, including mental
health evaluation and treatment. RCW 70.48.130(1)'s operative language
quoted above was enacted in 1993, after the Melville decision. The cases
relied upon above, Gregoire and Brown, also post-date Melville.'®

Second, the County attempts to narrow the parameters of its "take
charge" duty, citing distinguishable Court of Appeals authority and
ignoring this Court's precedents.

The initial issue in any “take charge” liability cases is whether the
County "took charge” of Zamora. Joyce, 155 Wn.2d at 318. It did, twice

incarcerating him, as it conceded. Op. at 15. The County had a duty to

13 Similarly, the County’s citation of Sheikh v. Choe, 156 Wn.2d 441, 128 P.3d
574 (2006), pet. at 11-12, does not help it. There, the question was whether a "take
charge" duty existed at all with respect to children who are declared dependent for their
own safety. This Court specifically noted that this fact distinguishes Sheikh from cases
arising out of the criminal justice system where the agencies involved are charged with
Dprotecting the public. Id. at 452.
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control Zamora's conduct to prevent him from causing physical harm to
others, given this special relationship.'®

This "take charge" duty is not as narrow as the County contends
and it is not confined only to the exact period of the "take charge"
responsibility. It may arise from events, as here, that occurred during the
"take charge" period, left unchecked by the defendant. Coincidentally, in
Taggart, Hertog, and Joyce, the harm occurred during the "take charge"
period, respectively during an offender's period of parole, a probationer's
pretrial release, and an offender's period of community supervision.
Petersen is different, and controls here. There, this Court held that a state
psychiatrist owed a duty of care to the plaintiff, who was injured in a post-
hospitalization motor-vehicle collision with the psychiatrist's former
patient. This Court rejected the State's argument that it owed no duty to
Petersen. Id. at 424-28. This Court held that the psychiatrist "incurred a
duty to take reasonable precautions to protect anyone who might
foreseeably be endangered by [the patient]'s drug-related mental

problems." Id. at 428.

' 1 iability follows from the fact that when a defendant "takes charge of a third
person whom he knows or should know to be likely to cause bodily harm to others if not
controlled," the defendant is therefore "under a duty to exercise reasonable care to control
the third person to prevent him from doing ... harm." Taggart, 118 Wn.2d at 219
{quoting Restatement (Second) of Torts § 319 (1965)).
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Importantly, in Petersen, the State had "take charge” liability for
activities that occurred during the "take charge" period, but were
manifested subsequently, just as here. This Court noted, for example, that
the State's psychiatrist could have petitioned for additional involuntary
treatment for 90 days under RCW 71.05. Id. at 428-29.'7 The Petersen
court made very clear that a defendant with "take charge" responsibility
over an individual cannot disregard the fact the person is a ticking time
bomb. A defendant has a duty, during the "take charge" period, to address
the person's risk to others, even if that risk is manifested after the "take
charge" period ends. The Taggart court also determined that whether a
person was in a hospital or an outpatient made no difference. 118 Wn.2d

at 22313

'” The County attempts to argue that the State psychiatrist in Petersen had a
duty under the Involuntary Treatment Act, RCW 71.05 ("ITA") to seek further
involuntary treatment for the patient, citing a Court of Appeals' decision characterization
of this Court's Petersen holding. Pet. at 13. This Court's actual language in Pefersen is
nowhere so limited. This Court's decision rested squarely on a duty arising under § 315
of the Restatement. 100 Wn.2d at 421 ("Dr. Miller incurred a duty to take reasonable
precautions to protect anyone who might foreseeably be endangered by Larry Knox's
drug-related mental problems.” The Court then indicated involuntary treatment "or other
reasonable precautions"” satisfied the duty).

Similarly, the Court of Appeals here did not rest its decision on the ITA. Op. at
26. If and only if this Court grants review, the violence victims reserve the opportunity to
address the fact that the County could have sought Zamora's involuntary treatment during
or at the conclusion of his incarceration. RAP 13.7(b).

'8 The County contends that its responsibility ended when Zamora was released,
citing Hungerford v. State, 135 Wn. App. 240, 139 P.3d 1131 (2006), a case where
Division II found the State had no "take charge" responsibility as to an offender who
committed murder while he was under DOC supervisions for legal financial obligations
("LFQ"). Pet. at 9-10. Division II actually held that there was no "take charge" liability
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As in Petersen, the liability-causing event here took place during
the County's "take charge" control over Zamora. Isaac Zamora had
manifest mental health problems, well known to Skagit County judges,
law enforcement, and jailors, from his lengthy history interacting with
them, his judgment and sentence, and his "treatment" in the Jail,'® that
were exhibited in violent outbursts and aggressiveness. Despite this
knowledge, the County did not properly evaluate or treat his mental health
problems.

Ultimately, the County seeks review here because it complains that
finding a duty to the violence victims exceeds the scope of its "take
charge" duty. But that issue has already been resolved by this Court. The
Court of Appeals' decision is well within this Court's already-existing rule.

Once the County undertook its special "take charge” relationship
with Zamora, it had a duty to use reasonable care to protect against

reasonably foreseeable dangers he posed. Joyce, 155 Wn.2d at 310. In

for the State where a court ended the offender's active probation and limited any
supervision to whether the offender paid his LFOs. Citing Couch v. Dep't of Corrs., 113
Wha. App. 556, 54 P.3d 197 (2002), review denied, 149 Wn.2d 1012 (2003), the Court of
Appeals concluded when an offender is only being supervised for compliance with LFOs,
there is no "take charge" duty. Hungerford, 135 Wn. App. at 257. Obviously, here, the
liability-producing conduct took place squarely during the County's incarceration of
Zamora, a period during which there is no question it "took charge" of him.

' As Dr. Hegyvary testified: “At that point, reasonably prudent corrections
staff would have summoned a psychologist or psychiatrist to conduct a full evaluation of
Mr. Zamora-without regard to whether Zamora ever sought out or ‘wanted’ mental
healthcare. Sadly, this was never done.” CP 2533,
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other words, the harm must be in the general field of danger. McLeod v.
Grant County Sch. Dist. No. 128, 42 Wn.2d 316, 321, 255 P.2d 360
(1953). "[T)he scope of this duty is not limited to readily identifiable
victims, but includes anyone foreseeably endangered" by the offender's
dangerous propensities, such as the violence victims here. Taggart, 118
Wn.2d at 219.2° It was entirely foreseeable that Isaac Zamora, with his
propensity for aggressive, violent outbursts, would do harm to the violence
victims when his mental condition was left untreated and allowed to
deteriorate. The violence victims were plainly within the general field of
danger for Zamora's rage.

In sum, just as it was foreseeable that the State's failure to properly
supervise the offender in Joyce or the patient in Petersen would result in
the traffic accidents that occurred in those cases, it was entirely
foreseeable that the County's failure to evaluate and treat Isaac Zamora's
severe mental health problems would cause that ticking time bomb to go
off, as it did so gravely for the violence victims. The Court of Appeals
was correct in finding the County owed them a duty. Review is not

merited. RAP 13.4(b).

% In Taggart, while on parole, the offender assaulted Taggart, a woman with
whom he had not been previously acquainted. 7d. at 200-01. To establish that the duty
described by the court extended to her, Taggart had only to show that she was
"foreseeably endangered,” not that she herself was "the foreseeable victim of [the
offender's] criminal tendencies..." Id. at 224-25,
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2) The Court of Appeals Correctly Ruled that the Trial Court
Erred in Ruling As a Matter of Law that the County's
Breach of Duty Was Not the Proximate Cause of the Death

and Injuries to the Violence Victims

The Court of Appeals correctly determined that "but for" causation
here was a question of fact. Op. at 23-26. Now, the County secks to
trivialize its duty owed to the violence victims, describing it disparagingly
as "a duty to medicate." E.g, Pet. at 1.

(a8 "But For" Causation®!

The County spends scant attention to "but for" causation in its
petition. Pet. at 17-18. It cites none of this Court's key "take charge"
liability cases. This must be so because it has long been a cardinal
principle of Washington law that proximate causation--"but for"
causation--is generally a fact question for the jury. Issues of "but for"
causation in "take charge" liability cases are claésically questions of fact.

E.g., Joyce, 155 Wn.2d at 322;% Taggart, 118 Wn.2d at 225-28.2

2 Proximate cause consists of both "but for" causation and legal causation.

Schooley v. Pinch’s Deli Market, Inc., 134 Wn.2d 468, 478, 951 P.2d 749 (1998).

2 In Joyce, the jury determined that DOC's negligence in failing to supervise an
offender who had serious psychiatric problems was the cause of Joyce's injuries. 155
Wn.2d at 312-14, 322-23. The offender stole a car in Seattle and operated it recklessly in
Tacoma, running a red light and killing an innocent driver. Id This Court rejected the
State's contention that the evidence was insufficient to sustain the jury's determination.
Id at322-23.

# In Hertog, the plaintiff, who was raped by a person while he was on
municipal court probation and pretrial release for sexually related charges, sued Seattle
and King County, alleged that the City's probation and pretrial release counselors
negligently supervised that person. Herfog, 138 Wn.2d at 269. The City argued that "but
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The County's negligent failure to evaluate and treat Zamora's
psychotic condition resulted in the injuries caused by his psychotic
outburst on September 2, 2008. There was ample testimony on causation
from Dr. Hegyvary, an experienced psychiatric practitioner, that but for
the County's negligence, in failing to properly evaluate and treat Isaac
Zamora, he would not have engaged in his violent rampage. Dr. Hegyvary
testified that had Zamora's psychotic illness been identified, effective
treatment was available. CP 2540-41. He further opined that Zamora
would have complied with a regime of antipsychotic medication, and that
such a regime would have been effective at eliminating his psychosis, CP
2544-45, "Importantly, we kﬁow that Zamora's schizophrenia was, in fact,
treatable with antipsychotic medications -- as evidenced by his course
upon admission to Western State Hospital after the shootings." CP 2545.%*
Finally, Dr. Hegyvary concluded that if Zamora had been properly
evaluated and treated, the events of September 2nd likely would have been
avoided. CP 2545.

Given the County's knowledge of Zamora's mental health history,

and his violent propensities, the County should have known that Zamora

for" causation was lacking because, based on the knowledge he had, the counselor could
have done nothing to prevent the rape. Id. at 283. This Court rejected that argument. /d.

% The County's petition ignores this key fact.
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needed mental health evaluation and treatment given the severity and
frequency of Zamora's problems. "But for" causation was properly a
question of fact. Op. at 18, 23-26.2° Review is not merited on this issue.
RAP 13.4(b).
(®)  Legal Causation

The Court of Appeals cormrectly rejected the County's legal
causation argument, op. at 23-26, contrary to the County's argument. Pet.
at 19. Again, the County offers scant attention to this issue, treating it as
an afterthought to its duty argument. Id.*®

Legal causation involves considerations of “logic, common sense,
justice, policy and precedent.” Hartley v. State, 103 Wn.2d 768, 779, 698
P.2d 77 (1985); Schooley v. Pinch’s Deli Market, Inc., 134 Wn.2d 468,
478-79, 951 P.2d 749 (1998). It is intimately associated with duty.

This Court has repeatedly rejected a legal causation argument in a

take charge liability setting; the harm to crime victims is not attenuated or

% The County's reliance on McKown v. Simon Property Group, Inc., 182 Wn.2d
752, 344 P.3d 661 (2015), pet. at 19, is odd. McKown is not a "take charge" liability
case, Rather, it is a premises liability case that relates to a landowner's duty to business
invitees to protect them from criminal conduct on their premises. It has nothing to do
with causation. In fact, the Court of Appeals' analysis of foreseeability in the duty
context, op. at 18-19, is fully consistent with this Court's treatment of foreseeability in
McKown where this Court noted that foresecability can be both a component of whether a
duty exists at all or a limitation on such a duty. 182 Wn.2d at 1y 10-14.

% The trial court did not base its decision below on legal causation; rather, it
determined that the County did not owe the violence victims a duty and the violence
victims failed to establish "but for" proximate cause as a matter of law. CP 212-13, 215.
The County then devoted 2 pages of its 48-page opening brief to the legal causation
1ssue.
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remote. There is no appreciable difference between this Court's rejection
of the defendants' failed legal causation arguments in Petersen, Taggart,
Hertog, and Joyce’ and the County's argument here. The Court of
Appeals resolved the legal causation issue consistently with this Court's
precedents.

Just as Vernon Stewart in Joyce, Larry Knox in Petersen, the
Taggart parolees, and the probationer in Hertog were mental health time
bombs waiting to go off, Isaac Zamora was a similar time bomb. Because
the County permitted Zamora's psychosis to persist unevaluated and
untreated during his incarceration in its Jail, Zamora’s rampage was
neither too remote nor insubstantial for liability to follow for its conduct.
The Court of Appéals correctly resolved the legal causation issue. Review
is not merited. RAP 13.4(b).

E. CONCLUSION

1 In Petersen, this Court rejected a legal causation argument, noting too many
facts and inferences from the facts in dispute. 100 Wn.2d at 435-36. In Taggart, this
Court rejected the State’s legal causation argument predicated on its assertion that it
lacked sufficient warning as to the parolees’ violent conduct, it was speculative that any
action by State officials would have prevented the violence, and the State lacked
sufficient resources to properly monitor parolees. 118 Wn.2d at 225-28. In Hertog, this
Court stated: “Where a special relationship exists based upon taking charge of the third
party, the ability and duty to contro! the third party indicate that defendant’s actions in
failing to meet that duty are not too remote to impose liability. 138 Wn.2d at 284. That
causal connection remains one to ordinarily be decided by a jury. This Court in Joyce
again rejected essentially the identical argument made by the County here. 155 Wn.2d at
321.
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The Court of Appeals correctly concluded under this Court's well-
established authorities that the County owed a duty to the victims of Isaac
Zamora's violent rampage where it "took charge" of Zamora, it knew of
his deteriorating mental health, and yet it neither to evaluated nor treated
his problems when he was incarcerated in its Jail. Similarly, the Court of
Appeals correctly resolved the causation issues here.

This Court should deny review. RAP 13.4(b).
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Restatement (Second) of Torts § 315:

There is no duty so to control the conduct of a third person as to prevent
him from causing physical harm to another unless (a) a special relation
exists between the actor and the third person which imposes a duty upon
the actor to control the third person's conduct, or (b) a special relation
exists between the actor and the other which gives to the other a right to
protection.

Restatement (Second) of Torts § 319;

One who takes charge of a third person whom he knows or should know to
be likely to cause bodily harm to others if not controlled is under a duty to
exercise reasonable care to control the third person to prevent him from
doing such harm.
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TRICKEY, J. — On September 2, 2008, Isaac Zamora killed six people and
injured several others. Shortly before the tragic incident, Zamora had been

incarcerated in Skagit County and Okanogan County Jails for committing non-
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violent crimes. At the time of the shooting, Zamora was experiencing a psychotic
episode.

The estates of five people Zamora killed, together with four people he
injured (collectively Binschus), brought the present lawsuit against Okanagan and
Skagit Counties, Skagit Emergency Communications Center (Skagit 911), and
Washington State Depariment of Corrections (DOC), alleging negligence.
Binschus claimed, among other things, that, aithough the counties knew or should
have known of Zamora's deteriorating mental iliness during his incarceration, they
failed to provide a thorough mental evaluation and appropriate treatment for his
schizophrenia. The trial court granted Okanogan and Skagit Counties’ motions for
summary judgment, concluding that the counties owed no duty to the victims and,
even if they did, Binschus failed to prove proximate causation.

On appeal, Binschus contends that the trial court erred in granting the
counties’ motions for summary judgment, arguing that the counties owed a legal
duty to protect the victims from Zamora's violent propensities because the counties
(1) had a “take charge” relationship with Zamora under §§ 315 and 319 of the
Restatement (Second) of Torts (1865) or (2) committed misfeasance under § 3028
of the tement (Sec of A Binschus additionally argues that the
counties’ purported breach was the cause in fact of the victims' injuries.

We hold that, with regard to Skagit County, material issues of fact precludes
summary judgment on the question of whether §§ 315 and 319 imposed a legal

duty upon the counties. We further hold that material issues of fact remain as to

1 Br. of Appellant at 1, 19, 21.
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whether the alleged breach was the cause in fact of the victims' injuries. We hold,
however, that a duty is not established under § 302B. Accordingly, we reverse
and remand for additional proceedings.
FACTS

Zamora “had a long-standing psychiatric disorder that began to emerge
when Zamora was in his late-teens, more than a decade before the incident on
September 2, 2008." In May 2000, Zamora began experiencing symptoms of
‘insomnia, paranoia, and anger. In 2003, Zamora was involuntarily committed at
North Sound Evaluation and Treatmént Center, where he endorsed hallucinations
and was prescribed an antipsychotic medication that is commonly used for
treatment of schizophrenia. According to Binschus's expert psychiatrist, Dr. Csaba
Hegyvary, Zamora was not given a proper diagnosis at that time.
Skagit County Jail |

On April 4, 2008, Skagit County police officers responded to Zamora's
parents’ residence to investigate a 911 hang-up call from the residence. The
officers soon discovered that Skagit County District Court had issued warrants for
Zamora's arrest. Zamora complained of a sore shoulder when arrested. As a
result, the officers transported Zamora to a local hospital to determine whether he
was fit for jail. The hospital subsequently released Zamora, who then was
transported to Skagit County Jail.

Zamora remained in the Skagit County Jail pending trial and his eventual

guilty pleas. On May 15, 2008, the Skagit County Superior Court sentenced him

2 Clerk’s Papers (CP) at 2538 (Dr. Csaba Hegyvary's Deposition).

3



No. 71752-8-1/ 4

to six months of confinement for malicious mischief in the second degree and
possession of a controlled substance. The six-month term was to be followed by
12 months of community supervision by DOC. Under the community supervision
provision of the judgment and sentence, the trial court ordered “mental health
evalfireatment® and “drug evaluation to comply with all treatment
recommendation.” The trial court did not make any specific findings regarding
Zamora's mental health.

Zamora remained in custody and began serving his sentence at the Skagit
County Jail. The jail housed Zamora in a jail unit known as “C-Pod.”™ The C-Pod
unit is more secure and isolated than other units in the jail. The Skagit County Jail
would place a particular class of inmates in the C-Pod unit: inmates who fought
with others; who threatened the general population of the jail; who were considered
“anti-social;” who had severe behavioral issues; who were in protective custody;
and who had mental health issues.®

During his time at the jail, Zamora's mother, Dennise Zamora,® made
several requests to the Skagit County Jail and the county prosecutor, asking that
Zamora receive mental health assistance. Dennise made such a request to the
jail on April 7, 2008. She informed the Skagit County Jail that Zamora was bipolar,
aggressive, and had anger problems. Dennise added that Zamora refused to

obtain treatment and medication. She also reported that she and her husband

3 CP at 3499.

4 CP at 2581.

5 CP at 2681, 2599.

¢ We refer to Dennise Zamora by her first name for ease of reference. We intend no
disrespect.
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were in fear of Zamora. In response, on April 11, 2008, Stephanie Inslee, a
licensed mental health care professional, visited Zamora at the jail. In a document
referred to as “Skagit County Jall Multi-Purpose Request Form,” Inslee noted:

Persecutorial thoughts, easily moved into rageful thinking, . . . feels

victimized by just about everyone in his world. Some grandiosity

about his education / intelligence and his role in the world: to fix the

crazy systems, make people treat him better. Very focused on the

issue of chronic pain and poor . ... Reports anxiety . . . sounds like

panic attack. He needs somethingl Recommend beginning

Lamictal: He is paranoid about poison and not messing w/ his brain.

Can a person in medical please meet with him if meds are approved

and address his fears?{"

Three days later, a physician approved the Lamictal prescription. According
to Dr. Hegyvary, Lamictal is prescribed for seizure disorders and commonly used
as a mood stabilizer. Lamictal is not an antipsychotic medication.

On April 23, 2008, another mental health counselor, Cindy Maxwell, saw
Zamora after he submitted a mental health request. According to the “Skagit
County Multi-Purpose Request Form” memorializing that visit, Zamora was
refusing to take the Lamictal medication.® Zamora told Maxwell, however, that he
was only taking the prescription because it helped him sleep. He said that he
preferred to refrain from taking any type of mental health medications. in addition,
Zamora expressed extreme anger toward his mother for calling the jail. Maxwell
noted that Zamora appeared upset, easily angered, and that his speech was
rambling. Maxwell recommended that the jail continue to offer Zamora “psych.

meds.™

7 CP at 3685.
¢ CP at 3687.
’ CP at 3687.
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On May 10, 2008, Zamora submitted a request to see a mental health
counselor. He reported that he was seeing black dots and white flashes. The
request form does not indicate whether jail staff responded to his request.

The only evidence of any violent occurrence involving Zamora was a jail
record reporting that another inmate attacked Zamora and was charged with
assaulting Zamora. Otherwise, there were reports describing Zamora's insolent
demeanor toward fail staff. Most commonly, however, Zamora complained that he
was not receiving adequate medical care for his fractured clavicle and protested
his placement in the C-Pod unit.

kanogan n il

On May 29, 2008, Skagit County Jail transferred Zamora to the Okanogan
County Jail. At the time of Zamora’s transfer, Okanogan County Jail was a party
to a contract with Skagit County Jail for the housing of Skagit County Jail inmates.
During the term of the contract, when a Skagit County Jail inmate was transferred
to Okanogan County Jail, Skagit County Jail would prepare a “Skagit County Jail
Transport Form,” which was usually sent to Okanogan County Jail in advance of
the inmate's arrival.’® The form identified the inmate, provided basic information
about the Skagit County charges for which the inmate was serving time, indicated
whether the inmate presented a risk of escape or violence, and listed the inmate’s
release date.

The contract required that Skagit County Jail send all of an inmate's medical

records when It transferred an inmate to Okanogan County Jail. However, during

0 CP at 3649.
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the term of the contract, Skagit County Jail developed a practice in which it only
transmitted records dealing with current problems that the jail déemed pertinent to
the inmate’s management. When Skagit County Jail transferred Zamora to
Okanogan County Jail,' it did not send the “Skagit County Multi-Purpose Request
Form[s]" that memorialized Zamora's three mental health requests and visits with
mental health professionals, as detailed above.!! One of thdse forms documented
the April 7, 2008 call made by Zamora's mother, requesting that Zamora receive
mental health assistance. Skagit County Jail did send a copy of Zamora’s
medication log, however, which listed the Lamictal prescription. Otherwise, the
records that were transferred generally only reported Zamora's clavicle, shoulder
and back problems, and his request for pain medication.

When Zamora arrived at Okanogan County Jail, the booking corrections
officer asked him a series of questions. Those officers were trained to watch for
signs of mental iliness or problems. They noted no behavioral issues exhibited by
Zamora during the booking process.

Based on Zamora's behavior and information transmitted by Skagit County
Jail, Okanogan County Jail classified Zamora as a minimum custody inmate and
housed him in “F module,” a dormitory style unit for inmates without any special
needs or risk factors.'? The Okanogan County Jail inspection records indicate that
Zamora did not display any unusual or inappropriate behavior while incarcerated

there.’

" CP at 3146-51.
12 CP at 3650.
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Inmates at Okanogan County Jail can request assistance or voice concern
through a “kite” system.'® Zamora never submitted a kite request asking to see a
mental health counselor or expressing any mental health issue or concern. No
other inmate submitted a kite request, or any other type of complaint regarding
Zamora.

According to the terms of its contract with Skagit County Jail, Okanogan
County Jail had the right to refuse an inmate. However, according to Noah
Stewart, the chief corrections deputy at the time of Zamora's incarceration, the jail
had only refused an inmate on one occasion due to a behavioral issue. Stewart
stated that Okanogan County Jail would not have accepted an inmate with a
serious psychiatric issue. But knowledge that an inmate saw a mental health
professional for a mental health concern would not keep the jail from accepting
that inmate. Stewart testified that had Skagit County Jail transferred the missing
mental records to Okanogan County Jail, Okanogan County Jail would still have
accepted Zamora. The jail would have monitored him and based its decision on
whether to continue housing him on his behavior at the jail. Zamora did not exhibit
any conduct, or make any statements suggesting that he presented a risk to
himself or others or that he had a significant mental health problem.

Zamora submitted two “kites” requesting treatment for his shoulder.'4
Consequently, Kevin Mallory, a physician’'s assistant at the Okanogan County Jail,
performed a “med call” on Zamora on May 30, 2008.'5 During that visit, Mallory

3 CP at 3650
“ CP at 3700.
18 CP at 3698, 3700.
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reviewed the medication ldg that Skagit County Jail had sent, along with other
Skagit County Jail records relating to Zamora's orthopedic issues. When Mallory
noticed on the medication log the prescription for Lamictal, he asked Zamora about
it. Zamora replied that he had not been taking it and did not wish to do so.

Zamora's response was consistent with the Skagit County Jail log, which
conveyed Zamora's refusal to take the medication. In fact, the only medication
Zamora was interested in taking was narcotic pain medication. During Mallory's
interaction with Zamora, Zamora did not digplay any behaviors indicative of a mood
disorder or any other mental health problems. Because Mallory believed Zamora
was engaged in drug seeking behavior, he only prescribed ibuprofen, and
discontinued Zamora's prescription for Lamictal.

Zamora subsequently submitted additional “kites" relating to shoulder pain,
nasal congestion, and digestive problems.’® He did not submit any request
regarding mental health care.

Zamora was released from Okanogan County Jail on August 2, 2008.
Skagit County Jail

On August 5, 2008, three days after his release from Okanogan County Jail,
Dennise called 911, requesting that police remove Zamora from her residence
because he was disrupting the family. The responding officer arrested Zamora at
his parents’ residence on an outstanding misdemeanor warrant for failing to appear

in court. Before leaving the residence, Dennise advised the officer that Zamora

16 CP at 3701.
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was suffering from an undiagnosed and untreated mental ililness and had been for
some time. The officer transported Zamora for booking at Skagit County Jail.

While waiting to be booked, Zamora was reportedly pounding on the walls
of the holding room. He was nevertheless “changed down with out [sic] incident
and there is no evidence of additional behavioral problems.!”

Zamora was released on his own recognizance on August 6, 2008.

Zamora never received a full evaluation by a psychologist or psychiatrist at
either jail.

Events Post-incarceration

That same day, on August 6, 2008, Zamora arrived by ambulance to a local
hospital emergency room, complaining of sudden onset of nausea, vomiting, and
diarrhea. Hospital staff noted that he appeared awake and cognizant of his
surroundings. Zamora was prescribed an anti-nausea medication and he was
released. Zamora did not manifest any symptoms of a mental health crisis.

On August 13, 2008, Skagit County police received a 911 hang-up
telephone call from Zamora's parents’ home where Zamora was residing. A Skagit
County potice officer responded to the residence and spoke with Zamora and his
mother, both of whom denied making the call. No further action was taken.

On August 18, 2008, a 911 caller reported that someone was riding a
motorcycle on state owned property in Alger, Washington. A Skagit County police
officer résponded and contacted Zamora. The officer told Zamora that he was not

permitted to enter that area and that he was trespassing. Shortly after the

7 CP at 3563.
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encounter, Zamora was involved in a motor vehicle accident on his parents’
property and was injured. As a result, Zamora was taken to a nearby hospital.
One of the doctors who examined him concluded that Zamora had adequate
decisional capacity to decline care and had no suicidal or homicidal ideations. The
doctor further noted that Zamora presented no imminent threat of harm to himself
or others. He concluded that there was no basis upon which to contact a
designated mental health professional for further evaluation of Zamora and that
Zamora did not meet the criteria for detaining for a psychiatric evaluation.

On September 2, 2008, Zamora committed the crimes that are issue.
Procedural History

Following this tragic incident, Zamora pleaded guilty to 18 charges.'® On
November 30, 2009, the trial court imposed a séntence of life-without parole for
the murder charges and several hundred months for the other charges.

Binschus filed the present action in Snohomish County Superior Court on
September 6, 2011.1® He filed suit against DOC,?® Skagit 911, Skagit County, and
Okanogan County. Binschus alileged negligence on the part of the counties and
that the negligence was a proximate cause of the shooting and resulting deaths
and injuries to the victims.

Binschus argued the counties owed the victims a duty under two theories.

First, Binschus asserted that the counties had a special relationship with Zamora

18 Zamora was found not guilty by reason of insanity on two counts of aggravated murder.
% The estate of one of the murdered victims and one of the injured victims are not parties
to this lawsuit.

2 |n July and August 2013, each of the plaintiffs entered into a settlement agreement with
DOC. The trial court entered stipulated judgments with respect to each plaintiff.

11
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that gave rise to a duty to protect the victims under the Restatement (Second) of
Torts §§ 315 and 319. Second, Binschus contended that the counties’ actions
created a recognizable high degree of risk of harm that constituted misfeasance
under the Restatement (Second) of Torts § 302B.%

Skagit and Okanogan Counties moved for summary judgment on all claims
against them.2 Okanogan County moved for summary judgment on the theory
that it had no duty to third parties injured after Zamora's release based on its
alleged failure to identify, diagnose, and treat Zamora’s mental itiness, Skagit
County claimed that it had no duty to control Zamora after his release. Binschus
moved for partial summary judgment only on the issue of duty, contending that the
public duty doctrine did not apply to bar his claims. The trial court granted the
counties’ summary judgment motions on the issues of duty and proximate cause.

Binschus appeals.

ANALYSIS
tanda Reyvi

We review a trial court's summary judgment order de novo. Folsom v.
Burger King, 135 Wn.2d 658, 663, 958 P.2d 301 (1998). Summary judgment is
proper when there is no genuine issue of materlal fact and the moving party is

entitled to judgment as a matter of law. Hertog, ex rel. S.A.H. v. City of Seattle

2 Binschus also raised a claim of negligence against Skagit County for the actions of
Deputy Terry Esskew, arguing that her actions constituted an affirmative act under the
Restatement (Second) of Torts § 302B. The trial court found that no duty was imposed
under this theory. It additionally ruled that even if such duty had been imposed, it denied
Skagit County’s summary judgment motion on the issue of proximate cause. Binschus
does not make a specific argument as to Deputy Esskew’s alleged negligence on appeal
and, thus, the court's decision as to Deputy Esskew is not pertinent to this appeal.

2 gkagit 911 also moved for summary judgment.

12
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138 Wn.2d 265, 275, 979 P.2d 400 (1999) (citing Taggart v. State, 118 Wn.2d 195,
199, 822 P.2d 243 (1992); CR 56(c)).

The court must construe all facts and inferences in the light most favorable
to the nonmoving party. Hertog, 138 Wn.2d at 275 (citing Taggart, 118 Wn.2d at
199). “"Questions of fact may be determined as a matter of law ‘when reasonable
minds could reach but one conclusion.” Owen v. Burlington N. & Santa Fe R.R.
Co., 163 Wn.2d 780, 788, 108 P.3d 1220 (2005) (quoting Hartley v, State, 103
Whn.2d 768, 775, 698 P.2d 77 (1985)).

If the nonmoving party “fails to make a showing sufficient to establish the
existence of an element essential to that party’s case, and on which that party will
bear the burden of proof at trial,’” summary judgment is proper. Young v. Key
Phams., 112 Wn.2d 216, 225, 770 P.2d 182 (1989) (quoting Celotex Corp. v.
Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986)).

To prevail on a claim of negligence, a party must prove the following
elements: (1) existence of a legal duty, (2) breach of that duty, (3) resulting injury,

and (4) proximate cause. Christensen v, Royal Sch. Dist. No. 160, 156 Wn.2d 62,
66, 124 P.3d 283 (2005). In the present case, only duty and causation are at issue.

13
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Duty

It is well settled that the existence of a legal duty owed to the plaintiff is an
essential element in any negligence action. Petersen v. State, 100 Wn.2d 421,
425-26, 671 P.2d 230 (1983). Whether a given defendant owes a duty is generally
a question of law. Yong Tao v. Heng Bin Li, 140 Wn. App. 825, 833, 166 P.3d
1263, 1268 (2007). “But where duty depends on proof of certain facts, which may

be disputed, summary judgment is inappropriate.” Sjogren v. Props. of the Pac.
N.W. LLC, 118 Wn. App. 144, 148, 75 P.3d 592 (2003).

Binschus contends that pursuant to the Restatement (Second) of Torts §§
315 and 319, Skagit and Okanogan Counties had a “take charge” relationship with

Zamora that gave rise to a duty to guard against the foreseeable dangers posed
by Zamora's violent propensities. Specifically, Binschus asserts that the counties
had a duty to provide Zamora with a mental health evaluation and treatment
because they were aware of his dangerous propensities. For this claim, we hold
that Skagit County potentially owed a duty to the victims, and genuine issues of
material fact prectude summary judgment.

Generslly, “our common law imposes no duty to prevent a third person from
causing physical injury to another.” Sheikh v. Choe, 156 Wn.2d 441, 448, 128
P.3d 574 (2008). Section 315 of the Restatement (Second) of Torts carves out
one exception to this rule:2

There is no duty so to control the conduct of a third person as to
prevent him from causing physical harm to another unless

2 This special relation exception also is an exception to the public duty doctrine. Hertog,
138 Wn.2d at 276 (quoting Taggart, 118 Wn.2d at 219 n.4).
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(a) a special relation exists between the actor and the third
person which imposes a duty upon the actor to control the third
person's conduct, or

(b) a special relation exists between the actor and the other
which gives to the other a right to protection.

The “take charge” relationship, as set forth in the Restatement (Second) of Torts
§ 319, is one subset of special relationships contemplated in § 315. Accordingly,
One who takes charge of a third person whom he knows or should
know to be likely to cause bodily harm to others if not controlled is
under a duty to exercise reasonable care to control the third person

to prevent him from doing such harm.

RESTATEMENT (SECOND) OF TORTS § 319.

Once the “take charge” relationship is established, the actor “has a duty to
take reasonable precautions to protect against reasonably foreseeable dangers
posed by the dangerous propensities of [the third party].” Joyce v. State, Dep't of
Corr., 155 Wn.2d 3086, 310, 119 P.3d 825 (2005) (emphasis omitted) (quoting
Tagqgart, 118 Wn.2d at 217). Thus, the relevant threshold questions for purposes
of §§ 315 and 319 are whether the actor has taken charge of the third party? and
whether the actor knows or should know of the danger posed by the third party.
Bishop v. Miche, 137 Wn.2d 618, 527, 973 P.2d 465 (1999).

At oral argument before this court, Skagit County conceded that while
Zamora was in custody at Skagit County Jail, the jail had a “take charge”
relationship with him. We accept this concession. Since Petersen first announced

that a special relationship exists between a state psychiatrist and his or her patient,

# To determine whether an actor has taken charge of the third party, there must be a
“definite, established, and continuing relationship between the defendant and the third
party.” Tagaart, 118 Wn.2d at 219 (quoting Honcoop v, State, 111 Wn.2d 182, 193, 759
P.2d 1188 (1988)); see also Sheikh, 156 Wn.2d at 448-49; Hertog, 138 Wn.2d at 276.
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100 Wn.2d at 428, Washington courts have broadened the scope of the “take
charge” relationship to exist between correction officers and offenders. See, e.g.,
Taggart, 118 Wn.2d at 223-24; Hertog, 138 Wn.2d at 281; Bishop, 137 Wn.2d at
531. We consider the first relevant question satisfied as for Skagit and Okanogan
Counties.

The next question we examine, therefore, is whether the counties knew or
should have known of Zamora's violent propensities. We hold that material
questions of fact remain as to whether Skagit County knew or should have known
of Zamora’s dangerous tendencies. The same, however, is not true for Okanogan
County. Evidence in the record indicates that Skagit County was likely aware that
Zamora had potentially dangerous and criminal inclinations.

Zamora had an extensive criminal history. By September 2008, he had
been arrested 21 times in Skagit County and incarcerated 11 times. Skagit County
Jail had a list of Zamora’s criminal history at the time of his 2008 incarceration.

In addition, the record evinces that during the years preceding the
September 2008 tragedy, Zamora had several encounters with Skagit County
police whereby police officers became aware of Zamora's mental iliness. On April
27, 2004, Skagit County police responded to Zamora’s parents’ residence, where
Zamora resided, after Zamora called DSHS indicating he was cutting himseif.
Police officers responded and contacted Dennise, who informed them that Zamora
had previously cut himself. After the Skagit County officers were unable to locate
Zamora, Dennise contacted them, reporting that Zamora was at her residence,

was off his medications, but not harmed and not threatening suicide. The Skagit
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County police incident report noted: "At this time we are aware that ISAAC
ZAMORA does have some mental problems and his mom will be monitoring him."?
Furthermore, in May 2007, Zamora called Skagit County police, concerned that
someone in his house “was out to get him."® The police officer who spoke with
Zamora believed Zamora was intoxicated and that there was no threat to his well-
being.

Additionally, while at the Skagit County Jail, Zamora was incarcerated in the
C-Pod unit, known for inmates who had severe behavioral issues and mental
health issues, among other things. Dennise also informed the jail and the Skagit
County prosecutor that Zamora had severe and untreated mental health issues
and requested that he receive mental health treatment. She also made clear that
she and her husband were fearful of Zamora. Significantly, when mental health
professional Inslee visited Zamora at jail, she submitted a strongly worded
statement expressing concern regarding Zamora's mental health, noting his
“rageful thinking.”#’ Another mental health counselor, Maxwell, later made note of
Zamora's erratic and angry temperament and appearance, recommending that
Zamora continue taking “psych. meds."8

Finally, we note that on September 2, 2008, Zamora's name on the
computer screen at the 911 call center was tagged with a 220 alert code, which

indicated that Zamora had mental health issues and was unstable.

% CP at 3551.
2 CP at 3552.
27 CP at 3685.
28 CP at 3687.
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Given these numerous contacts between Zamora and Skagit County,
reasonable minds could conclude that Skagit County was aware of the risk posed
by Zamora's violent propensities. Summary judgment in Skagit County's favor was
inappropriate.

The record does not indicate that a material question of fact remained as to
whether Okanogan County was aware of Zamora's violent disposition. Nothing in
the record establishes Okanogan County knew or should have known of Zamora's
unstable mental health condition. Therefore, we affirm the trial court's decision to
summarily adjudicate the question of duty in favor of Okanogan County.

The counties contend that no duty can be imposed because any “take
charge® relatipnship terminated once the counties released Zamora from custody.
But this argument confuses the existence of a duty with the scope of the duty,
which is limited by the foreseeability of the danger to the victims. Christen v. Lee,
113 Wn.2d 479, 492, 780 P.2d 1307 (1989) (“The concept of foreseeability limits
the scope of the duty owed.").

“Once the theoretical duty exists, the question remains whether the injury
was reasonably foreseeable.” Joyce, 155 Wn.2d at 315 (citing Taggart, 118 Wn.2d
at 217). The plaintiffs harm must be reasonably perceived as within the general
field of danger that should have been anticipated. Christen, 113 Wn.2d at 492.
“Foreseeability is normally an issue for the jury, but it will be decided as a matter
of law where reasonable minds cannot differ.” Taggart, 118 Wn.2d at 224 (quoting

Christen, 113 Wn.2d at 492). Here, it was within the jury’s province to determine

whether the injuries to the victims were reasonably foreseeable.
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Accordingly, viewing the facts in the light most favorable to Binschus, we
conclude that genuine issues of material fact preclude summary judgment on the
question of whether Skﬁgit County owed a “take charge” duty to the victims.

Binschus next contends that the counties owed a duty to Zamora’s victims
because their purportedly improper mental health evaluation and treatment of
Zamora “dramatically increased” the risk of harm to the victims.2® Binschus bases
this argument on the Restatement (Second) of Torts § 302B. We find that no such
duty is compelled by § 302B.

The Restatement (Second) of Torts § 302B provides: “An act or an omission
may be negligent if the actor realizes or should realize that it involves an
unreasonable risk of harm to another through the conduct of the other or a third
person which is intended to cause harm, even though such conduct is criminal.”
The duty to protect victims against a third party's criminal act may be imposed
“where the actor's own affirmative act has created or exposed the other to a
recognizable high degree of risk of hamm through such misconduct.™ Robb v, City
of Seattle, 176 Wn.2d 427, 434, 295 P.3d 212 (2013) (emphasis omitted) (quoting

RESTATEMENT § 302B cmt. e).30

2 Appellant's Br. at 33.

3 Comment e provides, in pertinent part:
There are, however, situations in which the actor, as a reasonable man, is
required to anticipate and guard against the intentional, or even criminal,
misconduct of others. In general, these situations arise where . . . the
actor's own affirmative act has created or exposed the other to a
recognizable high degree of risk of harm through such misconduct,
which a reasonable man would take into account.

RESTATEMENT (SECOND) OF TORTS § 3028 (emphasis added).

18
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In Parilla v. King County, we held that § 302B can impose a duty of care
against a third party’s criminal acts even where no special relationship existed.

138 Wn. App. 427, 439, 157 P.3d 879 (2007); see also § 302B cmt. e. In Parilla,

a county bus driver exited a bus on a public street while the ehgine was running
and when a passenger was still on board. Parilla, 138 Wn. App. at 431. When the
driver re-entered the bus, he abserved the passenger “exhibiting bizarre behavior.”
Parilla, 138 Wn. App. at 431. The driver again exited the bus with the engine still
running. Parilla, 138 Wn. App. at 431. The passenger moved into the driver’s seat

and drove the bus until it collided with several vehicles. Parilla, 138 Wn. App. at

431. We held that under those circumstances, the driver's affirmative actions
created a high degree of risk that a reasonable person wouid have foreseen and,
thus, pursuant to § 302B comment e, the county owed a duty of care to protect the
victims of the collision. Parilla, 138 Wn. App. at 438-41.

In Robb, the Supreme Court reaffirmed that “Restatement § 302B may |
create an independent duty to protect against the criminal acts of a third party
where the actor's own affirmative act creates or exposes another to the
recognizable high degree of risk of harm.” 176 Wn.2d at 429-30. In that case, two
police officers initiated a Terry>' stop of Behre and his companion on suspicion of
burglary. Robb, 176 Wn.2d at 430. During the stop, the officers noticed several
shotgun shells on the ground but did not question the suspects or pick up the
shells. Robb, 176 Wn.2d at 430. The officers released Behre and the other
suspect. Robb, 176 Wn.2d at 430. After Behre walked away, he returned to the

8t Terry v. Ohio, 382 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1668).
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scene to grab the shells and then shot and killed Robb. Robb, 176 Wn.2d at 430.
The officers had encountered Behre prior to the shooting and were aware of his
strange behavior during the days leading up to the shooting. Robb, 176 Wn.2d at
431. Four days before the shooting, Behre had been transported to Harborview
Medical Center for an involuntary mental health assessment and then had been
released. Robb, 176 Wn.2d at 431.

Robb’s widow sued the city, claiming that the officers owed a duty to Robb
under § 302B. Robb, 176 Wn.2d at 429. Our Supreme Court distinguished its
case from Parilla, finding that the officer's failure to pick up the shells was an
omission, not an affirmative act like that in Parilla. Robb, 178-Wn.2d at 436-38.
The court held that a duty may arise under § 302B only where the actor's conduct
constitutes misfeasance (an affirmative act), rather than nonfeasance (an
omission). Robb, 176 Wn.2d at 439-40. The court explained that an affirmative
act—or misfeasance—involves the creation of a new risk of -harm to plaintiffs.
Robb, 176 Wn.2d at 437. On the other hand, an omission—or nonfeasance—
merely makes the risk of harm no worse. Robb, 176 Wn.2d at 437. The court held
that the officer's failure to pick up the shotgun shells was an omission, not an
affirmative act, which was insufficient to impose a duty under § 302B. Robb, 176
Wn.2d at 430, 437-39.

More recently, in Washburn v. City of Federal VWay, the Supreme Court held
that a police officer created a new, affirmative risk to a murder victim's safety when
the officer improperly served an antiharassment order to the subject of the order

while the subject was home alone with the victim. 178 Wn.2d 732, 758-60, 310
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P.3d 1275 (2013). The court found that the officer knew or should have known
that the subject would react violently when he received the order, and knew or
should have known that after he served the order, he left the subject home alone
with victim. Washbum, 178 Wn.2d at 759-60. Binschus contends that, unlike the
nonfeasance committed by the officers in Robb, and similar to the misfeasance in
Washburmn, here, the counties engaged in misfeasance by increasing the risk of
harm when they failed to “properly evaluate and treat’ Zamora.32 Binschus
supports this contention by pointing to evidence that two of Skagit County Jail's
mental health counselors saw Zamora in connection with his mental health
condition but did not offer an appropriate mental health evaluation. As for
Okanagan County, Binschus argues that although Mallory saw Zamora, hé did not
properly evaluate his mental health condition even though he knew that Skagit
County Jail had prescribed Binschus with Lamictal. Binschus alsoc points to
evidence demonstrating the counties’ awareness of Zamora's deteriorating mental
health.?® Binschus references the opinion of Dr. Hegyvary, who testified that had
the counties evaluated Zamora, they would have identified his psychosis.

In an effort to bring his claims within the scope of § 302B, Binschus
characterizes the counties’ conduct as an improper evaluation and treatment,
which, he contends, constitutes affimative acts or misfeasance. But Binschus's

attempt to frame the issue in this way is unconvincing because here, there simply

32 Appeliant’s Br. at 39.

3 Binschus references the following in support of his argument: Zamora's lengthy criminal
record, his past involuntary treatment, his mother’s calls for treatment, his status on Skagit
County's 911 call center's computer, his housing in the C-Pod at Skagit County Jail, his
judgment and sentence, and his behavior in both jails. Appellant’s Br. at 37; Appelflant’s
Reply Br. at 25,
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were no affirmative acts. Rather, the counties’ failure to evaluate Zamora and
provide mental health treatment was an omission.

Furthermore, as established in Robb, § 302B only applles if the entity’s
affirmative act creates a new recognizable high degree of risk of harm to the
plaintiffs. Like the officers in Robb, the counties did not create a new risk. Although
it is possible that the jail medical staff could have mitigated the risk posed by
Zamora's deteriorating mental health, this is not sufficient to justify an imposition
of duty under § 302B. And Binschus cites to no evidence demonstrating that the
visits or the prescription of Lamictal created a new recognizable risk or
exacerbated the risk that already existed. At best, it purports to show that the
counties were aware of Zamora's mental health condition or would have been able
to identify his condition had they examined him properly. Nevertheless, the
evidence does not establish that the counties’ failure to evaluate Zamora more
thoroughly or provide treatment constitutes an affirmative act or misfeasance.
Instead, the counties committed nonfeasance, which does not give rise to liability
under § 302B.

Proximate Cause

Binschus §ontends that summary adjudication of his claims against the
counties was improper because a jury could reasonably find. that the counties
proximately caused the victims' injuries because of their failure to properly evaluate
and treat Zamora during his incarceration. We agree.

Proximate cause contains two separate elements: cause in fact and legal

causation. Hartley, 103 Wn.2d at 777. Cause in fact, is, in addition to legal
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causation, an element of proximate cause. It “refers to ‘the physical connection
between an act and an injury.” M.H. v. Corp. of Catholic Archbishop of Seattle,
162 Wn. App. 183, 194, 252 P.3d 914 (2011) (internal quotation marks omitted)
(quoting Ang v. Martin, 154 Wn.2d 477, 482, 114 P.3d 637 (2005)). Cause in fact
is usually a question for the jury, but it may be decided as a matter of law if the
causal connection between the act and the injury is “so speculative and indirect
that reasonable minds could not differ.”” Moore v. Hagge, 158 Wn. App. 137, 148,
241 P.3d 787 (2010) (quoting Doherty v. Mun. of Metro, Seattle, 83 Wn. App. 464,
469, 921 P.2d 1098 (1996)). Causation is speculative “when, from a consideration
of all the facts, it is as likely that it happened from one cause as another.”” Moore,
158 Wn. App. at 148 (intemal quotation marks omitted) (quoting Jankelson v.
Sisters of Charity of House of Providence in Territory of Wash., 17 Wn.2d 631,
643, 136 P.2d 720 (1943)).

Binschus asserts that the counties’ negligent failure to evaluate and treat
Zamora's mental iliness was the cause in fact of Zamora's psychotic outburst on
September 2, 2008. To support this contention, Binschus relies heavily on expert
witness Dr. Hegyvary’s declaration:

[Hlad Zamora been subjected to a mental health evaluation been

[sic] during his time at either Skagit County Jall or Okanogan County

Jail, the examiner would have discovered Mr. Zamora's psychosis

and begun the process of formulating a diagnosis. At this point the

standard of care required administration of one or more of the
antipsychotic medications.4

3 CP at 2540-41.
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Dr. Hegyvary also opined that for patients suffering with schizophrenia,
*[m]ore often than ﬁot, skilled persuasion is all that is required.”> He also stated
that the jails could have provided long-acting treatment to Zamora that would have
been effective long after his release:

Mr. Zamora may have had difficulty complying with an oral regimen
of antipsychotic medications requiring daily administration, but there
are long-acting, injectable medications for use is [sic] these
situations.  Haloperidol Decanoate is one such antipsychotic
commonly used in the treatment of schizophrenia and acute
psychotic states. The medication is a long-acting injection given only
once every four weeks. Because the medication is administered
directly by the psychiatrist, only once per month, compliance can be
documented and is virtually assured. The positive, therapeutic
effects of the Haloperidol Decanoate last for longer than four weeks,
thus, even if an injection was not given at the four-week mark the
medication would continue to work to subdue or eliminate psychosis
for up to six weeks. Another such medication is Risperdal Consta
(risperidone), which is a depot injection administered once every two
weeks. It is likely that either of these medications would have been
effective in reducing or completely eliminating Mr. Zamora's
psychosis, including his hallucinations and delusions.!

Dr. Hegyvary also concluded that had either counties provided Zamora with
a proper mental health evaluation, a mental health provider would have been able
to identify his psychosis and place him on a treatment plan that would include a
long-acting antipsychotic medication. Had the counties done so, Dr. Hegyvary
opined, Zamora would not have been in a psychotic state on September 2, leading

to the victims' tragic deaths and injuries.

3 CP at 2544,
% CP at 254445,
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Based on this evidence, we conclude that Binschus has demonstrated that
material questions of fact exist that, but for the counties’ alleged negligence,
Zamora would not have engaged In the violent rampage.®’

We hold that summary judgment should not have been granted in this case.
We reverse the trial court's summary judgment order and remand for further

proceedings consistent with this opinion.

.
,fpoKQ\" "J’

T

WE CONCUR:

&/

3 Binschus additionally argues that a county official could have sought involuntary
treatment for Zamora under the involuntary treatment act (ITA), ch. 71.06 RCW. Binschus
did not argue to the trial court that Zamora could have or should have been detained
beyond his release date of August 2, 2008, under the ITA. Binschus waives this argument
by raising It for the first time on appeal. State v. McFarland, 127 Wn.2d 322, 332-33, 899
P.2d 1251 (1995); see also RAP 2.5(a) (“The appellate court may refuse to review any
claim of error which was not raised in the trial court.”). Thus, we decline to reach its merits.
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