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A. IDENTITY OF PETITIONER
Petitioner Michael L. Shemesh, asks this Court to review the decision
by the Court of Appeals, Division III, referred to in Section B.

B.. COURT OF APPEALS DECISION
Mr. Shemesh seeks review of the Court of Appeals Division I
published decision that concluded Mr. Shémesh’s state and federal
constitutional speedy trial rights were not violated despite an over
three year span between arraignment and trial. Mr. Shemesh was held
in. the local jail the entire time. The Benton County bﬁice of public
defense (BCOPD) assigned and reassigoed 5 different attorneys to Mr.
Shemesh, 3 of whom were removed by BCOPD for its own reasons.
The unilateral decision to change attomeys conu*ibuted significantly to
the length of delay, as well as the failure of assigned counsels to
review the evidence and move the case. forward. The Coﬁrt of Appeals
determined the delays were attributable to Mr. Shemesh, rather than a
systemic breakdown in the BCOPD. The Court of Appeals decision is

attached as an appendix.

C. ISSUE PRESENTED FOR REVIEW

05/18/2015 15:09 No.: R450 P.005/038



" PAGE B6/38
@5/18/2015 15:83 5094673279 TROMBLEY

(1) Mr. Shemesh spéedy trial right is guaranteed ﬁnder the Sixth
Amendment to the United Statés Constitution and Articlee I, § 22
of the Washington. Where there is a pretrial delay of over 38
months as a result, in large measure, because the Benton County
Cfﬁce of Public Defense made unilateral decisions to reassign his
attorneys, has the petitioner established a violation of his right to a

speedy trial as a result of a systemic breakdown in the public

defender system?
D. STATEMENT OF THE CASE

Michael Shemesh was charged by information on August 4, 2009,
with two counts of first degree child rape and one count of sexual
exploitation of a minor. (CP 1-2). He was assigned an attorney at the
district court, but was appointed new counsel _ét arraignment eight days

later. (RP 3~4)'. Trial was set for September 28, 2009. (CP 7).

1 The Report of Proceedings spans over 3 years and was compiled by
different court reporters. For purposes of this brief, the volumes are
designated as follows:

The following hearing dates will be designated as RP page no. 8/12/09,
1/6/10, 1/13/10, 2/17M10, 3/3/10, 4/7/10, 10/20/10, 111710, 2/8/11,
5/4/11, 518111, 6/22/11, 8/3/11, 81711, 8/24/11, 111112,

The following_hearing dates will be referenced as 1RP page no.: 8/19/08,
9/23/09, 21310, 4/14/10, 5/19/10, 6/26/10, 6/9/10, 9/1/10, 9/22/10,
12/8/10, 12/15/10, 6/15/11, 8/10/11, 9/21/11,.10/5/11,.

The following hearing dates will be referenced ag 2RP page no. 8/29/089,
11/18/09, 1/20/10, 5/5/10, 7/14/10, 8/4/10, 9/29/10, 10/6/10, 11/3/10,
4/13/11, 412711, 7/20/11, 8/31/11, 9/7111, 9/14/11,

05/18/2015 15:09 No.: R450 P.006/038
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Over the next 39 moﬁths, 87 pretrial hearings were held. Mr.
Shemesh was assigned and reassigned five different attorneys. (CP 7, SRP
2, 2RP 10, RP 20, 3RP 27). He was twice evaluated for competency to
staﬁd trial and hospitalized for medical reasons once. . (CP 19-27; 50; IRP
10). The charging information was amended three times. (CP 10, 15,

"180). Mr. Shemesh'’s fifth assigned attorney made dismissal motions
based on speedy trial violations, mismanagement by the BCOPD, and
inabi.lity'to obtain discovery from the State. The motions were denied.

(Vol. 2RP 153:311; Vol. 11RP 1838-1858).

10726711, 11811, 1116/, 11/23/11, 11/30/11, 12/21/11, 12/28/11,
174711, 4/25/11, 1/9/13.

The following hearing dates will be referenced as 3RP page no.
11/4/2009, 11/25/09,-1/27/1Q, 3/31/10, 6/16/10, 6/30/10, 3/16/11,
10/12M11 ' - .
The following hearing dates will be referenced gs 4RP page no. 12/23/09,
8/11/10, 10/13/10, 5/8/12, 7/10/12, 8/30/12, 10/30/12

The following hearing dates will be referenced as SRP page no.

-4/28/10, 6/2/10, 8/18/10, 8/25/10, 121110, 1/5/11, 1/19/11, 2/23/11,
372/11, TI6/11, 2129112, 4/11/12, 8/22/12

Hearing date 11/9/12 will be referenced as Voi. 2 RP page no.

Hearing date 11/26/12 will be referenced as Vol. 3 RP page no.

Hearing date 11/27/12 will be referenced as Vol. 4 RP page no.

Hearing date 11/28/12 will be referenced as Vol. 5 RP page no.

- Hearing date 11/29/12 will be referenced as Vol. 6 RP page no.
Hearing date 11/30/12 will be referenced as Vol. 7 RP page ne.
Hearing date 12/3/12 will be referenced as Vol. 8 RP page no.

- Hearing date 12/4/12 will be referenced as Vol. 89 RP page nho.

"Hearing date 12/5-6/12 will be referenced as Vol. 10 RP page no.
Hearlng date 12/7-11/12 and 1/31/13 wiil be referenced as Vol. 11 RP
page no. . _

Hearing date 2/26/13 will be referenced as Vol. 12 RP page nho.

05/18/2015 15:08 No.: R450 P.007/038
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1. First Appointed Attorney: August 12, 2009 through April 28,
2010.
Counsel was appointed on August 12, 2009. (CP 7). On

September 23, 2009, five days before trial, an ex parte order was entered

. for Mr. Shemesh to undergo a mental health evaluation. (CP 19-27).

Defense counsel requested a two-week continuance. (1RP 4). The
proceedings were stayeci. Prior to the stay, fifty-one days had passed and
the speedy trial date was set to cxpiré on Octbber 2,2009.

Forty-two days later, defense counsel 'askeci for aﬁother two-week
continuance to have time to obtain the already compieted mental health |

evaluation. (3RP3). The evaluation was filed on November 12, 2009. (CP

.28). The order of competency was entered November 25, 2009. (CP47).

Accounting for the stay;, there were 9 days left under speedy trial,
however, the trial was instead reset to January 13, 2010. (3RP 6).

On December 23, 2009, defense counsel again requested and was
gram6& a continuance id review the evidence. -(4RP 21). January 6, 2010
counsel again requested and was. granted a week’s continuance to review
evidence. (RP 8). A week later, counsel still had not looked at the
evidence. (RP 9). Mr. Shemesh signed a waiver of speedy trial, with a

new commencement date of January-13, 2010. A trial date was set for

 February 1,2010. (CP 48; RP 9). January 27, 2010 counsel told the cout
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she had viewed the evidence and was in the process of a plea bargain.

(3RP 10).

On February 3, 2010, after six months of confinement, Mr.
Sheniqsh asked the court to appo.int a new attorney for him. (1RP3). He
cited differences in the way tﬁc case was to be handled and his concern
that he had not seen the information against him or any discovery.
Defense counsel reported to the court that she did not there was a conflict.
Without further inquiry, the court denied the request. (1RP 5). The court
set March 1, 2010 as thé new trial date. (1RP 7).

On February 17, 2010, Mr. Shemesh again signed a waiver,

consenting to a date of March 29, 2010: with the order reading “the time

form today’s dare to the next trial setting be excluded from computing the
time for trial.” (CP 49). On March 3, 2010, defense counsel asked for
another order for a competency evaluation. (CP 50). The proceedings
were again stayed. |

The evaluation was received on March 31, 2010, but defense

counsel was not available until April 7, 2010. (3RP 13). At that time she

stated there was going to be a substitution of counsel. (RP 17). In a later

hearing, coupsel reported her contract with BCOPD had ended on March

15, 2010. (Col. 2 RP 165-66). The case remained on stay, as the order of

- competency was not entered. (1RP 9).

A3/ 38
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2. Second Appointed Attorney: April 28, 2010 through May 5,
2010.
On April 28, 2010, new counsel requested a continuance because a
| third attorney was going to be assigned. (SRP 2). In a later hearing, the
indigent defense coordinator for the county testified the qewly appointed
counsel had réquested z.m hourly payment, o the case was assigned to
someone else. (Vol. 2RP 179;266).
3. Third Appointed Attorney: May 5, 2010 through October 20,
2010. |
* OnMay 5, 2010, the third appointed attorney requested a two-
week continuance. (2RP 9-10). Although the order of competency was
prepared, no one signed it. (Id.). On May 19, 2010, Mr. Shemesh was
hospitalized for medical reasons. (1RP 10). His attorney later testified that
. he made a tactical decision to not enter the otder of competency on either
June 2 or June 9, 2010. (Vol. 2RP 196.97). Between June 9, 2010 and
July 14, 2010, be asked for continuances to discuss the possibility of a
| r;solution. The order was finally entered on July 14, 2010. (CP 653). Thé
procécdings had been stayed for 134 days.
At the same hearing, counse] raised the problem for the first that he
did n‘ot have a complete file, and had not been able bto meet with Mr.

Shemesh to review the video evidence with him. (2RP 10-13).

05/18/2015 15:08 No.: R450 P.010/038
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By August 11, 2010, Counsel had only seen part of one tape that
was going to be used at trial. He requested continuances from August 4,
2010 and up through September 22, 2010. (4RP 22; SRP 6-8; 1RP 13-14).
On September 1, 2010, Mr. Shemesh again signed a waiver of speedy trial
with a new triai date of October 25, 2010. (CP 67).
| On September 22, 2010, a month before trial, counsel brought up
the fatict that he had not seen all the DVDs the State lintended to us;e.
Because previous couﬁsel had not returned all the DVDs that were under
the protective order, the State refused to issue another copy. (1RP 14).
Eventually it was determined the DVDs were lost and the State was
ordered to make another copy. (CP 68-70). On October 20, 2010, M.
Shemesh moved for appointment of new counsel. He reported that
" . nothing had been done to move his case forward and his attorney was still
pot up.to speed on the cvidenée against him. (RP 20). This was the only
attorney who was replaced at Mr. Shemesh’s request. The court appointed
a fourth attoméy and sef a trial date of December 6, 2010. (RP 30).
4. Fourth Appointed Attorney: October 20, 2010 through October
12,2011,
With the appointment of new% counsel, the speedy _tn'al,date was
again moved forward another 60 days. (Vol. 2RP 276). Tnal was set for

December 13, 2010. (2Rp 21). On December 8, newly assigned counsel

~1
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moved for an extension of time, Mt. Shemesh signed a waiver, and a new.
trial date of December 27, 2010, was set. (1RP 16; CP 81). On December
15, 2010, the State argued th¢ case had been set for trial 16 times
previously. (l‘RP 18). Mr Shemesh again was asked to sign a waiver for
speedy trial and a new trial date of February 4, 2011 was set. (CP 82).

On April 27, 2011, six monfhs after being assigned, counsel had
stll not looked at é,ll fche discovery. (5RP 14;16;18;22; 3RP 22; 2RP 20; |
RP 35). OnMay 18, 2011, counsel requested moﬁer continuance to hire
an expert. (RP 37-39). Mr. Shemesh signed a waiver thru July 18, 2011.
(CP 84). On June 22, 2011, counsel reported he was still waiting for

 authorization from BCOPD to hire an expert and he was still conducting
discovery. (RP 42). The coordiné.tor for BCOPD later testified that the
.ﬁrst request for an exﬁert that he received ﬁoﬁ counse] was dated August
2,2011. (Vol. 2RP 275). By that time, Mr. Shemesh had been confined at
the jail over 24 months.

On August 17, 2011, defense counsel reported that BCOPD had
rejected all the experts he requested. The court kept the trial date of
September 12, 2011. (RFP 47). However, on August 31,2011, M.
Shemesh again was asked to sign a waiver of speedy trial consenting to a

~ trial date of October 3, 2011. (CP 91). In September the State made

05/18/2015 15:10 No.: R450 P.012/038
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anothér plea offer and counsel requested and the court granted another two
week extension. (1RP 23).
5. Fifth Appointed Attotney: October 12, 2011 through February
26, 2013.
On October 12, 2011, defense counsel was replaced by yet another
attorney. (3RP 27). Thé coordinator of BCOPD testified the reason for the
~ change was because defense attorneys on the Thursday docket complained
their caseloads were too high compared to the Wednesday docket
attorneys. To balance the casaloads,the coordinator the attorﬁey was
reassigned. (V ol. 2RP 276-.78). Mr. Shemesh signed another waiver
through January 23, 2012. (CP 92).
On January 11, 2012, Mr. Shemesh again was gsked to sign
another waiver, with a new trial date of April 28, 2012. (CP 96). Because
| of _counsel’s schcdulé, trial was set té May 7, 2012. (SRP 35). On May 8,
2012, counsel requested more time for trial preparation. Mr. Shemesh
signed another speedy frial waijver setting the trial to Juiy 16,2012, (4RP
© 32-35; CP 98). On July 20, 2012, the triai wa.s reset, once again, to
September 4, 2012. (4RP 37). On Aﬁgust 30, 2012 Mr. Shemesh was
'again asked to sign a waiver of time for trial to November 26, 2012. (CP
185). Aftera jury trial, Mr. Shemesh was found guilty on all counts. (CP

557:571-78). On December 11, 2012, defense counsel 'ﬁlgd a motion and

05/18/2015 15:10 No.: R450 P.013/038
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supplemental declaration and offer of proof in support of CrR 8.3 motions
he had made eatlier. (CP 498-505; Vol. 11RP 1837-1863). The court
 denied the motion. (Vol. 11 RP 1860).
The court imposed sentence on February 26, 2013. The standard
range sentence was 240 t0 318 months. The trial court imposed a 600-
month sentence based on agéravating circumstances of abuse of position
of trust and pattern of sexual abuse. (CP 180-184; 557-559). No findings
of fact and conclusions of law were entered regarding the imposition of
.the exceptional sentence. On appeal, the Court of Appeals ordered a
remand for entry of fmdings of fact énd conclusions of law, Slip Op. at
12-13. |
In its opinion, the Court of Appeals reasoned that although there
* was a 40-month delay between accusation amli trial, becaunse the delay was
the result of defense counsel requests .for timé, it was not so excessive as
to warrant a presumption of prejudice. Slip Op. at 10. The Court also
detexfnjned that “...Mr. Shemesh requested nearly every continuance...
and delay cansed by defense c;ounéel is chargeable 10 the defendant.” Slip
Op. at 10. The Court q.lso held the appellant’s argument regarding the
“alleged systematic OPD breakdown lacks merit since some 6f fhose "
delays were due to his uncooperativeness and, given the lengthy delays,

OPD personnel changes and attorney-client frictions could be expected.”

10
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Slip Op. 2t 10. The Court concluded that “[gJiven all, the delays were

- mainly caused by Mr. Shemesh’s conduct in asking for them....None of

the delays were attributed to the State.” Id . The Court also noted that Mr.
Shemesh did not assert his speedy trial rights under CrR 3.3, and that he
did not show he suffered actual and particularized prejudice during the 40
months of incarceration. Slip. Op. at 12.
E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

This Couﬂ should address the issues raised in Mr. Shemesh’s
petition because it raises a significant constitutional issue under
Washington State Constitution and the U.S. Constifution, and.involves an
issué of substantial public inferest that should be determined by this Court.
RAP 13.4(b).

Mr. Shemesh’s state and federal constitutional rights to a speedy
trial were violated Whe‘n the unreasonable delay resulted from a systemic
breakdown in the public defender system and continued postponement of

trial by defense counsels, who were unpfepared, despite lengthy

_extensions of time. U.S. Const. Amend. VI; Wash. Const. Art. 1, §22. °

% The Sixth Amendment proves :”[iJn all criminal prosecutions the accused shall
_ enjoy the right to a speedy and public trial.” The analysis is identical with Art. |,

§22. State v. Iniguez, 157 Wn.2d 273, 280, 217 P.3d 768 (2009).

11
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The Supreme Court crafted a teéi to analyze whether an
unconstitutional delay has occurred, weighing both the conduct of the-
proSecution and the defendant. Barker v. Wingo, 407 U.S. 514, 522-530,

_ 9_2'S.Ct. 2182, 33 L.Ed.2d 101 (1972). The factors to be considered are
the length of the delay, reasons for the delay, whether the defendant
complained about the delay, and any resulting prejudice to the defendant
because of the delay. /d. at 530. The Washington Suﬁr\emc Court has held |
that while the factors assist in determining whether a particular defendant |
' has Been denied his tight to a speedy trial, none is sufficient or necessary
fo a violation. State v. Qllivier, 178 Wn.2d 813, 827,312 P.3d 1 (2013).
(Emphasis Added). | | |

The Court of Appeals correctly laid out the Bgrker analysis, but

incorrectly found that the interval between accusation and trial did not

‘ cro;s the threshold dividing ordinary from ‘presumptively prejudicial’
‘delay. Shp Op. at 9. In Iniguez, this Court followed Barker, finding
presﬁmptively prejudicial is determined by duration of pretrial custody,
complexity of the charges, and the extent to which the case involves a

~ reliance on cyéwitncss testimony. Jniguez, 167 Wﬁ.2d at 292 (internél
citation omitted). Using that analysis, this Court found a 23-month delay

sufficient to trigger a Barker analysis in Ollivier, and again in Inigues, an

12
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8-rhonth delay was sufficient to trigger the inquiry. Ollivier, 178 Wn.2d at
828; Iniguez, 167 Wn.2d at 288-92. |

The Couﬁ of Appeals cited to two Federal cases. United States v.
Lare, 561 F.2d. 1075 (24 Cir. 1977); United States v. quchay, 651 F.3d |
930, 940 (8" Cir. 2011). In Zane, the delay was about S8 months. Lane

| at 1678. The Court there nofed the variety of reasons the trial was

delayed, including defense requests for time, the illness of the judge, death
of counsel, and illness of the defendant’s wife. Id However, the Coﬁt
also pointed out that per the speedy trial rules adopted in 1976, the
defendant was tried, in accordance with the rules, less than 180 days later:
Id _AISD, there is nothigg in the record that showed the defendant, in his
willful failure to file féderal income tax returns, was in pretrial custody.

Moreov'er, in Porchay, there were‘twb mistrials, before a jufy
convicted Porchay of the 7 of § counts. Porchay, at 933. There, one of

. the arguments on appeal was that the 39 months between her first

awemce and her third trial were presumptively prejudicial. Porchay,
at 940. Unlike M. Shemesh;s case, there were not two intervening
mistrials. Furthér, Porchay was not in pretrial custody. /4. at 943,

Here, Mr. Shgmesh was in pretrial custody for the entire 40-month
span between accusation and trial. In Barker, the Court advised that fche :

longer the pretrial delay, the closer the reviewing court should look at the

13
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circumstances surrounding the delay. Barker, at 531. Excluding the time
necessary for competency evaluation, there were literally vears in which
the case‘simply did not mové forward. The problem lay not in the
prosecutor’s conduct, or Mr. Shemesh, but rather, in the conduct of the
BCOPD along with the failure of the assigned public defense counse] to

move the case forward.

~ The éom of Appeals stated, “Mr. Shemesh requested nearly every
cor;tinuance; mostly over State objections.” The Court went on “Delay
caused by defense counsel is chargeable to the defendant.” Slip Op. at 10.

* The Court of Appeals héld that Mr. Shemesh’s argument about the
systemic breakdown of the BCOPD lacked merit because some of the
delay was due to his uncooperativeness, and “given the lengthy delays,
OPD ‘personnell changes and attorney-client frictions could be expected.”
Slip Op. at 10.

Unfortupately, the Court’s assignment of blame; to Mr. Shemesh
does nothing to resolve the problem of indigent defendants in pretrial
custody with assigne& counse] unilaterall_y changed by the BCOPD for

- financial or logistical convenience of the agency. Nor does it resolve the
| problem for the inﬁigent incarcerated defendant whose_\counsel cannot or

does not make time to review evidence in a timely fashion. Further, Mr.

Shemesh’s frustration with one investigator and attorneys who did not

14

05/18/2015 15:10 No.: R450 P.018/038



! GE 139/38
p5/18/2015 15:83 5894573279 TROMBLEY PA

review evidence in a timely manner do not make him an uncooperative
defendant.

The Supreme Court considered a similar issue in Vermont v.
Brillion, 556 U.S. 81, 129 S.Ct. 1283, 173 L.Ed.2d 231 (2009); There, the
issue as presented was failure of defense counsel to move the defendant’s
case forward, resulting in a similar three-year delay between accusation
and trial. The Court noted that Brillion had fired three of his attorneys and
was asgigned new counsel six times. /d. at 86-88. He also engaged in
aggressive behavior toward another, and deliberately attempted to disrupt

- the proceedings and hamper the trial from moving forward. Id. at 94.
The Court squarely laid the blame at Brillion’s doorstep. However, the
Court did note:

“The general rule attributing to the defendant delay caused by
assigned counsel is not absolute. Delay resulting from a systemic
‘breakdown in the public defender system’, 955 A.2d at 111, could
be charged to the State.” /d. at 94. '

M. Shemesh contends the delay in bringing him to trial was
indeed the result of a Systemic breakdown in the BCOPD system, which
should be charged to the State. Unlike Brillon, Mr. Shemesh did not

- attempt to disrupt or delay the proceedings, aﬁd only one attorney was

removed for failure to perform over the course of over five months.

15
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BCOPD unilaterally reassigned counsel to Mr. Shemesh, causing
numerous extended delays in the case. After eight months as his attorney,
the first attorney was removed when for wnrecorded reasons her contract
was not renewed. The second counsel was quickly dismissed by BCOPD
for financial reasons. Third ‘coun'sel did not realize he did not have a
complete file until two months after assignment, and only a few days
before the scheduled trial, had still not seen all the evidenée the State
intended to use at trial. At Mr. Shemesh’s request he was appointed new
cbunsel.

The fourth assigned counsel reported to the court that after 10
months OPD had just approved and authorized payment for a needed
expért. The coordinator for BCOPD stated he had no knowledge of any
requests for an expert for that entixe 10-month period. (Vol. 2RP 275).
One month before trial, BCOPD again unilaterally replaced defense
counsel because of a logistic need on the agency’s part.

Each time a new attorney was assigned, Mr. Shemesh was placed
in the unenviable position of either asserting his right to a speedy trial or
accepting the lii{ely possibility he would receive ineffective assistance of
counsel due to lack of preparation time. Moreover, at one point, defense

coﬁnsel tried to arrange viewing of DVD evidence, believing he could

16
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‘only view 1t with a police officer and prosecutor present. It took 24 weeks
for defense counsel to c;vcn look at the evidence. (Vol. 2RP 255-36).

The Court of Appeals concluded that because Mr. Shemesh did not
assert his spécdy trial rights, by objecting to continuance requests made by
his attorneys, this weighs against him because the record shows “no
attempt by him to bring this matter to a conclusion more quickly.” Slip
Oﬁ. at 11. Mr. Shemesh comgnds be did not sign away his constitutional
right to a speeciy trial, but rather, as documented, his right to a speedy trial

" under CrR 3.3. The test is different: waiver of speedy trial by court rule
authorizes a trial court to continue a criminal case when “required in the
administration of justice and the defendant will not be prejudiced in the

X presentation of his or her defense.” CrR 3.3(£)(2). In essence, a

* defendant’s consent is unnecessary as a trial court may grant a
céntinuance even over the defendant’s objection. Staz‘é v. Thomas, 95
Wn.App. 730, 737-38, 976 P.2d 1264 (1999). However, the waiver of
the constitutional right to a Speedy.trial must be knoﬁng, mtelligent and
voluntary, and will not be presumed. State v. Davis, 69 Wn.App. 634,

638,849 P.2d 1282 (1993). Nothing in the record suggests that Mr.
| Shemesh ever knowingly, intelligently, and voluntarily waived his

constitutional right to a speedy trial.

17
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Lastly, the Court of Appeals dismissed Mr. Shemesh’s affidavit of
oppressive pretrial incarceration as nothing more than self—sérving
statements he prepared without cross—examinaﬁop. Slip Op. at 12. In his
affidavit he outlined the difficulty he had practicing his religion at the jail,

. the non-kosher food he was given, and a duodenal ulcer rupture that was
the result of the food and medications he received at the jail. (CP 145-

| 147, 155; 230; {Vol. 2RP 293-94). The Supreme'CIOI’Irt ht;.ld thata

defendant is not required to substantiate actual prejudice to his ability to

: defend himself because ‘excessive delay presumptively compromises the
reliability of :?L trial in ways that neither party can prove, or for that matter,
identify. Courts presume this prejudice intensifies over tite.” Doggett v.
United States, 505 U.S. 647, 112 S.Ct 2686, 120 L.Ed.2d 520 (19%2).

As this Coﬁrt beld, whale the Barker factors assist in determining

'\#hethcr a particular defendant has been denied his right to a speedy trial, \
- none is sufficient or necessary to a violation. Ollivier, 178 Wn.2d at 827.
. (Emphasis Added). Mr. Shemesh asks this Court to accept review of this
ﬁmely petition on the basis that given the numbef of indigent criminal
“defendants in Washington, this is a matter of substantial public interest
and trial delays substantially affect the cdnstitutional rights of individuals
'in pre-trial custody.

E. CONCLUSION

18
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Based on the foregoing facts and authonties, Mr. Shemesh

‘ respéctﬁxlly asks this Court to accept review of his timely Petition.

‘Respectfully submitted this 18% day of May 2015.

Marje Trombley, WSBA 41@10

PO Box 829

Graham, WA 98338

509-939-3038
marietrombley@comcast.net -
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FILED

APRIL 16, 2015
In the Office of the Clerk of Court
WA State Court of Appeais, Division 111

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, ) No. 31465-1-111
Respondent, ;
v. | ;
MICHAEL LEON SHEMESH, ; ' PUBLISHED OPINION
Appellant. ;

BrownN, A.C.J. — Michael L. Shemesh appeals his convictions for three counts of
first degree rape of a child, two counts of second degree possession of depictions of a
minor engaged in sexually expiicit conduct, and one count of first degree child
molestation. The sentencing court orally imposed an aggravated exceptional sentence
based on the jury’s finding the crimes were committed as part of ongoing sexual abuse
of the victim and Mr. Shemesh abused a position of trust. First, Mr. Shemesh contends
hig state and federal constitutional speedy trial rights were vioiated because over three
years elapsed before his trial. Sécond, he contends the court erred by imposing an
aggravated exceptional sentence without written findings of fact and conclusions of law.
We reject his speedy trial contention and affirm, but, under recent authority, we remand

for the trial court to enter necessary written findings and conclusions.
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FACTS
On August 14, 2009, the State charged Mr. Shemesh with three counts of first

degree rape of a child, two counts of second degree possession of depictions of a minor

- engaged in sexuaily explic';t conduct, and first degree child molestation based on

alleged 2001 and 2006 events. The rape charges and molestation charge included
special aggravating aliegations of an ongoing pattern of abuse and violation of a
position of trust. Mr. Shemesh was arraigned on August 12, 2009. Tonya Meehan-
Corsi was appointed as defense counsel. Trial was set for September 28, 2009.

On September 16, 2009, the court granted the State’s request for a mental health
evaluation to determine Mr. Shemesh’'s competency and sanity. The matter was stayed
pending a competency determination. The State’'s expert opined Mr. Shemesh was
competent to stand trial; an order of competency was entered on November 25, 2009.
The court then set trial for January 25, 2010.

On January 13, 2010, a stipulation for continuance/waiver of time for trial (CrR
3.3) and order of cohtinuance was entered., setting a new trial date for February 1, 2010.
The court inquired whether Mr. Shemesh was waiving his right to a speedy frial and Mr.
Shemesh responded affirmatively. |

 On February 3, 2010, Mr. Shemesh requested new counsel, alleging
mismanagement of the case. The court denied the motion, finding Ms. Meehan-Corsi
reviewed police evidence, conducted victim interviews, and discovered several critical

facts. Trial was then continued to March 1, 2010.
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Another continuance was requasted in mid-February at which time the court

| inquired whether Mr. Shemesh was waiving speedy trial and he again responded
affirnatively. The new trial date was March 28, 2010.

On March 3, 2010, Mr. Shemesh succeésfully requested to have a second
mental health evaiuation performed to determine i_fhe had the competency to proceed.
A competency heariﬁg was set for April 7, 2010 hut was continued to April 14, 2010; at
that time, Ms. Meehan-Corsi advised the court that Shawn Sant would likely be

| substituting in for her because the Office of Public Defense (OPD) was terminating her
empioyment.
. On April 13, 2010, Ms. Meehan-Corsi was removed from Mr, Shemesh'’s case

and Mr. Sant was appointed as counsel. On April 14, 2010, Mr. Shemesh was ill, so the

competency matter was continued until April 28, 2010. On Aprif 28, 2010, Mr. Shemesh
requested another continuance because OPD was going to reassign his case 1o anoﬁher
attorney due to a wage dispute between OPD énd Mr. Sant.

On May 5, 2010, Ryan Swanberg was assigned as counsel and requested a one
week continuance. The State then requested a continuance of two weeks to prepare.
Mr. Shemesh did not object. The court granted the continuances and clarified the case
was still stayed awaiting entry of an order of competency after the defense evaluation.

Between May 19, 2010 and July 14, 2010, several defense-requested
continuances were granted to give codnsel time to prepare. On July 14, 2010, the court

entered a competency order. Trial was then set for September 7, 2010. No objection

05/18/2015 15: 11 No.: R450 P.027/038



p5/18/2015 15:83 5894673279 TROMBLE"Y PAGE 28/38

No. 31465-1-l
State v. Shemesh
was made to the setting of this date and no discussion occurred about the date not
being in compiiance with Mr. Shemesh'’s right to a speedy trial.

~ More continuance requests were made by Mr. Shemesh, and granted, in August
2010. Then, on August 18, 2010, the State expressed its displeasure with the ongoihg
continuances. Nevertheless, another continuance was granted on that day, resulting in
a September 13, 2010 trial date. Mr, Shemesh acknowledged the September 13, 2010
trial date was within speedy trial limits. The parties then stipulated to another
continuance, with Mr. Shemesh filing another waiver of time for trial, setting trial on
October 25, 2010. |

At an October 8, 2010 pretrial heéring, the State requested the court compel
production of a DVD, which contained interviews of the minor victims by a child forensic
interviewer. The State had previously provided copies of the DVDs to defense counsel,
Ms. Meehan-Corsi, under an agreed protective order. At the hearing, neither Ms.
Meehan-Corsi nor Mr. Sant were able to account for the whereabouts of the items. The
QOctober 6, 2010 hearing was continued one week at the request of the court.

At an October 13, 2010 pretrial hearing, the parties again addressed the missing
DVDs. One week later, Mr. Shemesh requested reappointment of counsel. Mr.
Shemesh arghéd Mr. Swanberg was delaying reviewing the State’s evidence and not
actively moving forward with his case. The cdurt granted Mr. Shemesh's motion and
disqualified Mr. Swanberg and Gary Metro was appointed as the new attorney. The'

court advised Mr. Shemesh that if his request for a hew attormney was granted, it would
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necessitate a 60-da;1 continuance to allow new counsel to prepare. Mr. Shemesh
acknowledged his understanding of that fact and indicated that he wouid be willing to
sign a waiver of speedy trial to be appointed a new attorney. The new trial date was set
for December 8, 2010.

More continuances were requested, and granted, in December 2010; Mr.
Shemesh submitted another stipulation for continuance/waiver of time for trial. The
State voiced its concemns to the court that the matter had been set for‘t'rial 16 times at
this point. The court noted the State’s frustration, but accepted the waiver and
extended the trial date to February 14,' 2011,

in 2011, the court granted numerous additional continuances, then on Qctober
12, 2011, Mr. Metro was removed as defense counsel due to a reassignment by the
OPD and Kevin Holt was assigned to replace him. Mr. Shemesh did not object. -

At the time of'Mr. Hoit's appointment, speedy trial was set to run on the case on
December 2, 2011, givingj Mr. Hoit 51 days to have the matter brought to trial. The
alleged victims in the matter had been interviewed on two occasions by Mr. Shemesh’s
prior counsel and at least one interview had been tape-recorded. Additionally, Mr. Holt
informed the court that Mr. Metro would bhe staying on the case. to ease the transition of
attorneys and they would work the case together. Mr. Shemesh did not object. Mr. Holt
advised the court that even if Mr. Metro had not been removed as counsel of record, the

trial would not have proceeded on the scheduled trial date due to Mr. Metro being
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unprepared to proceed. Another stipulation for continuance/waiver of time for trial was
entered and, over the State’s objection, trial was reset to January 23, 2012,

The trial date was continued numerous times in 2012 at Mr. Shemesh's request
with three additional stipulations for continuance/waiver of time for trial entered.

On August 26, 2012, Mr. Shemesh requested dismissal based on violations of
CrR 3.3 (speedy trial rule), CrR 4.7 (discovery), and CrR 8.3 (governmentai |
misconduct). This was the first assertion of a speedy trial right violation. The assertion
rejated to the time period surrounding Ms. Meéhan-Corsi's removal from the case and
Mr. Metro’s removai and replacement; The court reserved ruling on the matter until
after trial. Mr. Shemesh successfuily requested another continuance and trial was reset
fo Novembe.r 26, 2012.

On October 30, 2012, Mr. Shemesh’s attormey indicated he was re-interviewing
withesses and notified the court he needed time to secure a new investigator because
Mr. Shemesh refused to work with the investigator who had been working the case
since Ms. Meehan-Corsi was defense counsel.

On November 21, 2012, just five days before trial, Mr. Shemesh wrote a letter to
the State indicating he wished to plead quilty to fha crimes as charged. On the day of
the hearing on the potential plea, Mr. Shemesh indicated he changed his mind. He,
however, advised theé court he was not ready for trial. The court did not wish to
entertain another continuance request and advised Mr. Shemesh the matter would

proceed to trial on November 26, 2012.
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Trial finaily commenced on November 26, 2012. The jury found Mr. Shemesh
quilty as charged and found the specially alleged aggravatihg circumstancaes. On
December 11, 2012, the court addressed Mr. Shemesh's prior dismissal motion. Mr.
Shemesh focused on the time between the competency evaluation and the entry of the
| competency order. The court denied the mation, finding “the time period prior to the
entry of the actual Order of Competency tolled any time for the trial until an actual Order
of Competency was entered.” Report of Proceedings (RP) (Dec. 11, 2012 ) at 1858.
The court senténced Mr. Shemesh to a 600-month aggravated exceptional
sentence. The court did not enter written findings of fact and conclusions of law, but
stated, “The jury did find aggravating factors beyond a reasonable doubt. Based on
that, the court finds it appropriate to follow the request of the prosecutor and sentence
you to the term of 600 months.” RP (Feb. 26, 2013) at 38. in the judgment and
sentence, the court found “substantial and compelling reasons exist which justify an
exceptional sentence” based on “[a]ggravating factors . . . found by a jury by special
interrogatory.” Clerk's Papers (CP) at 560. Mr. Shemesh appealed.
| ANALYSIS |
A. Speedy trial was not unreasonably delayed.
The issue is wh‘ether, under these facts, Mr. Shemesh’s speedy trial righté under .
the state and federal constitutions were violated. He contends the over three year delay
before trial exceeded a reasonable time and requires dismissal of all charges. Mr.

Shemesh raises no CrR 3.3 speedy trial issues.
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Both the United States Constitution and the Washington Constitution provide a

- criminal defendant Wim the right to a speedy public trial. U.S. CoNST, amend. VI; WASH.

ConsT. art. |, § 22. Our state constitution “requires a method of analysis substantia.lly
the same as the federal Si)&h Amendment analysis and does not afford a defendant
greater speedyr trial rights.” State v. Iniguez, 167 Wn.2d 273, 290, 217 P.3d 768 (2009).
This court reviews de novo constitutional speedy trial claims. /d. at 280.

A defendant's constitutional rights to a speedy trial attach when a charge is filed
or an armrest is made, whichever occurs first, State v. Corrado, 54 Wn. App. 228, 232,
972 P.2d 515 (1999). Some pretrial delay is often “inevitable and whoily justifiable.”
Doggstt v. United States, 505 U.S. 647,656, 1125, Ct. 2686, 120 L. Ed. 2d 520 (1992).
As recoénized by Mr. Shemesh at page 12 of his opening brief, the constitutionai
speedy trial right doés not involve a fixed time, but rather focusas on the expiration of a
reasonable time. State v. Monson, 84 Wn. App. 703, 711, 929 P.2d 1186 (1987). Any
constitutional “ingquiry into é speédy trial claim necessitates a functional analysis of the
right in the particular context of the case.” Barker v. Wingo, 407 U.S. 514, 522, 82 S.
Ct 2182, 33 L. Ed. 2d 101 (1972). As first articulated in Barker, in deciding
reasonableness, we consider (1) the length of prétrial delay, (2) the reason for delay, (3)
lthe defendant's assertion of his or her right, and (4) prejudice to the defendant. 407
U.S. at 530. '

But to trigger this analysis, the defendant must first demonstrate that the "interval

between accusation and trial has crossed the threshold dividing ordinary from
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‘presumptively prejudicial’ delay.” Doggett, 505 U.S. at 651-52 (quoting Barker, 407
U.S. at 530-31). We consider the duration of pretrial custody, the compiexity of the
charges, and the extent to which a case involves a reliance on eyewitness testimony.
lniguez, 167 Wn.2d at 292 (citing Barker, 407 U.3. at 531 & n.31). In /niguez, our state

| Supreme Court found “presumptive| | prejudicle]” based upon a delay of more than

~ eight months. 167 Wn.2d at 291-92. lmpoﬂanﬂy, (1) the defendant had remained in
custody throughout this period; {2) the charges against him were not complex; and (S)A
such a lengthy delay “could resulf in witnesses becoming unavailable or their memories
fading,” thus impairing his defense. iniguez, 167 Wn.2d at 292. The /niguez Court took
pains to note this eight-month delay was, however, “just beyohd the bare minimum
needed to trigger the Barker inquiry.” /niguez, 167 Wn.2d at 293; see afso State v.
Ollivier, 178 Wn.2d 813, 828, 312 P.3d 1 (2013), cert. denied, 135 S. Ct. 71, 190 L. Ed.
2d 65 (2014) (23-month delay enough to trigger Barker analysis).

1. Length of the delay. The first Barker consideration is the length of the delay.

Here, almost 40 months between being charged and trial is not ordinary. But, as the

* QOllivier court noted, longer periods have been found acceptable. Offivier, 178 Wn.zd at
828; see United States v. Lane, 561 F.2d 1075 (2d Cir. 1977) (58-month delay was nc;t
excessive); United States v. Porchay, 651 F.3d 930, 940 (8th Cir. 2011) (38-month
delay was not excessive, given the numerous motions, demands, and general effort by
the defendant to delay matters). Moreover, “in numerous cases courts have not

regarded delay as.exceptionally long . . . particularly when the delay was attributable to
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the defense.” Olfivier, 178 Wn.2d at 828. Accordingly, the long delay in this case is not
alone so excessive as to warrant a presumption of prejudice.

2. Reason given for the delays. Mr. Shemesh requested nearly every
continuance; mostly over State objections. “Delay caused by defense counsel is
chargeable to the defendant.” Olfivier, 178 Wn.2d at 832. Mr. Shemesh makes three

- arguments to explain his excessive continuance requests; first, delays entering the
second competency order, second, discovery issues, and third, a systematic OPD
breakdown. His ﬁfst two arguments are unpersuasive because both the delay involved

- the defense’s fauit. Moreover, these delays did not amount to a substantial amount of
time. Mr. Shemesh'’s third argument regarding the alleged systematic OPD breakdown
lacks merit since some of those delays were due to hi5 uncooperativeness and, given
the lengthy delays, OPD personnei changes and attorney-client frictions could be
expected.

Given all, the deiays were mainly caused by Mr. Shemesh’s conduct in asking for
them. Indeed, as time passed, the State actively began opposing his deiay requests.

- None of the delays are attributed ‘to‘the State. As noted by the Ollivier Court, “In
summary, most of the continuances were sought by defense counsel to provide time for
investigation and éreparation of the defennse. 'ﬁme requested by‘ the defénse to prepare
a defense is chargeable to the defendant, and this factor weighs heavily against the

defendant.” 178 Wn.2d at 837,

10
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3. Defendant’s assertion of his speedy trial rights. “The Court added in Barker

_ that ‘failure to assert the right will make it difficult for a defendant to prove that he was
denied a speedy trial.” Offivier, 178 Wn.2d 837. “[The more serious the deprivation,
the more likely a defendant is to cbmplain. The defendant's assertion of his speedy trial
right, then, is entitled to strong evidentiary weight in determining whether the defendant
is being deprived of the right.” /d. at 837-38 (quoting Barker, 407 L).S. at 531-32). Mr.
Shemesh repeatedly requested continuances throughout the proceedings with no
mention of a speedy trial violation Lntil three years had passed. Then, Mr. Shemesh
requested dismissal on the same day he requested another continuance. His dismissal
request was based on a small amount of time in ihe three year period; the court
prdperiy found, “the time period prior to the entry of the actual Order of Competency
toiled any time for the trial until an actual Order of Competency was entered.” RP (Dec.
11, 2012 ) at 1858. Given all, this consideration weighs against Mr. Shemesh because
our record shoWs no attempt by him to bring this matter to a conclusion more quickly.

4. Prejudice to the defendant. Prejudice may consist of oppressive pretrial
incarceration, anxiety and concern of the accused, and the possibility that the accused’s
defense will be impaired by dimming memories and loss of exculpatory evidence.
Olfivier, 178 Wn.2d at 840. “A defendant ordinarily must establish actual prejudice
before a vio!atioﬁ of the constitutional right to a speedy trial will be recognized.” /d. Mr.
Shemesh alleges oppressive pretrial incarceratioﬁ. but he offers nothing more than seif-

serving statements, contained in a declaration he produced for a motion to dismiss

11
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without cross-examination. No other evidence supports his allegations. His claims

were exbressly refuted by county jail staff testimony that he was treated the same as

any other prisoner. *Moreover, his complaints about jail wn&itions do not suggest that

conditions were oppressive; rather, the conditions are common to incarceration.”

Oflivier, 178 Wn.2d at 844.

In sum, balancing the Barker factors weighs against Mr. Shemesh. Giveﬁ these

_faéts, the overall delay, while long, was reasonabie under the’circumstances and thus,

not constitutionally excessive., The reasons for the delay are primarily attributable {o the
defense because Mr. Shemesh sought numerous continuances to facilitate investigation
“and preparé his defense; he did not sufficiently assert his rights; the delay was not

sﬁciently extraordinary to be presumed prejudicial; and Mr. Shemesh fails to show

particularized prejudice. Thus, we conciude no violation is shown o_f Mr. Shemesh's

constitutional right toa speedy trial under the Sixth Amendmént and article |, section 22.

B. Written findings and conclusions are required.

The issue is whether the trial court erred in failing to enter written findings of fact
and conclusions of law supporting its impasition of an exceptidnal sentence. Mr.
Shemesh contends the matter must be remanded. Whenever an exceptional sentence
is imposéd, “the court shall set forth the reasons for its decision in written findings of fact
and conclusions of law.” RCW 9.94A 535. The Supreme Court recently decided this

issue after 6ur briefing was complete, holding a trial court’s failure to enter written

findings of fact and conclusions of law to support an exceptional sentence requires
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remand. State v. Friediund, ___Wn2d__ 341 P.3d 280 (2015 WL 196506 at *4)
(Jan. 15, 2015). ‘There, the court reasoned, “the SRA’s written findings provision
requires exactly that - written ﬂhdings. Permitting verbal reasoning — however
comprehensive — to substitute for written findings ignores the plain language of the
statute.” /d. at ___ (2015 WL 196506 at *3). Accordingly, we remand for the trial court
" to enter written findings of fact and conclusions of law.
| Affirmed and remanded for proﬁeedings consisterﬁ with this opinion,
S ALY

Brown, A.C.J.

WE CONCUR:

Fearing, J. d- ’
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CERTIFICATE OF SERVICE

I, Marie J. Tmmialey, attorney for Petitioner Michael L. Shemesh,
‘ &0 bereby certify under penalty of perjury under the laws of the United
' States and the State of Washington, that a true and correct copy of the ;
Petition for Review was sent by first class mail, postage prepaid or by

electronic service by prior agreement between the parties on May 18, 2015
o
Michael L. Shemesh, DOC 362748
Clallam Bay Corrections Center

1830 Eagle Crest Way
Clallam Bay, WA 98368

EMAIL: prosecuting(@co.benton wa.us
Julie Long

Benton County Prosecutor

Marie Trombley, WSBA 4141
Po Box 829
Grabam, WA 98338
509-939-3038
marietrombley@comcast.net
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