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L IDENTITY OF PETITIONER
Travis Baze, through his attorney David Zuckerman, asks this
Court to accept review of the Court of Appeals decision terminating
review designated in Part II of this petition.
IL. COURT OF APPEALS DECISION
On March 31, 2015, Division Two of the Court of Appeals
affirmed Mr. Baze’s conviction and sentence. App. A. On May 11, 2015,

the Court denied a motion to publish. App. B.

III. ISSUES PRESENTED FOR REVIEW

1. The primary issue is whether Mr. Baze’s statement to detectives
should have been suppressed. The main legal issues regarding the
statement follow:

(a).  InStrate v. Robtoy, 98 Wn.2d 30, 653 P.2d 284 (1982), this
Court held that when a suspect makes an equivocal request for counsel,
any further questioning must focus only on clarifying the defendant’s
wishes. Later, in State v. Radcliffe, 164 Wn.2d 900, 194 P.3d 250 (2008),
this Court held under the federal constitution that when the defendant has
already waived his Miranda! rights, questioning may continue unless the
defendant unequivocally requests a lawyer. Should this Court rule, as
many other jurisdictions have, that the Robtoy rule continues to apply
under federal law when the equivocal statement precedes the Miranda

waiver?

! Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).



(b).  Should this Court rule that under Const, Art. I, § 9, the
Robtoy rule should apply, at least when the equivocal request for counsel
precedes the Miranda waiver?

(c).  The Court of Appeals held that, prior to obtaining a
Miranda waiver, detectives may utilize “psychological ploys,” and
provide misinformation about the availability and usefulness of an
attorney, to convince a suspect to waive his Miranda rights and confess.
Does such conduct in fact vitiate the waiver?

2. In this case, the assault charge raised the robbery charge to first
degree, and the first-degree robbery charge in turn raised the felony
murder charge to first degree. Do the assault and robbery charges merge
with the murder charge?

IV.  STATEMENT OF THE CASE

This case involves an assault on Shawn Morrow by Stephen
Churchill, which took place on March 26, 2012, in Shelton, Washington.
At the time of the incident, Travis Baze was a 28-year-old man, working
full time at his father’s restaurant in Shelton, RP 478-79. He and his
girlfriend, Ashley McCord, had recently moved into a cabin on the
grounds of the home Churchill shared with his girlfriend, Jennifer Hansen.

Tr. Ex. 70 at 12%; RP 335.

2 «“Tr, Bx.” stands for Trial Exhibit, and “PTr. Ex.” stands for pretrial exhibit, Tr. Ex, 70
is the transcript of the redacted recording of Baze’s statement to the detectives, which

was presented to the jury when it heard the recording. The CD of the redacted recording
is Tr. Ex. 69.



Hansen and Churchill were drug dealers. RP 326-27. On February
8, 2012, they were arrested based on information provided by Shawn
Morrow, who was working as a confidential informant for the police. RP
171, 176-78, 329. Morrow had a long history of drug abuse and burglary.
RP 131 (testimony of Morrow’s mother); RP 341 (testimony of detective
Ledford). After Hansen and Churchill likewise agreed to be informants,
they were released. RP 329-31. When they returned home, they learned
that Morrow had broken into the house and stolen their property. RP 332.
They contacted the detective working with Morrow but he declined to
assist in recovering the property. RP 329, 332-33.

Baze was not living with Churchill and Hansen at the time of these
events. RP 343, He and Ashley McCord moved there in the first or
second week of March, 2012, RP 382; Tr. Ex. 70 at 1.

After some unsuccessful attempts to-confront Morrow, (RP 133-
34) Churchill and Hansen decided to arrange a drug deal with Morrow,
who was a heroin addict, Tr. Ex. 70 at 1. To disguise their identity they
used Baze’s cell phone, since Baze and Morrow did not know each other.
Id at 1-2; RP 385-86. See also RP 434-58. Detective Rhoades conceded
that he could not determine who was using Baze’s phone, RP 465.
Ultimately, a deal was arranged to take place on August 26, 2012, at a
public fishing park. Tr. Ex. 70 at 2-3.

At Churchill’s request, Baze drove the two of them to the park. Tr.
Ex. 70 at 2-3. Baze did not know what Churchill planned to do (id. at 2),

but began to get concerned after they arrived because Churchill was



becoming “antsy.” Id. at 4. When Morrow showed up, Churchill jumped
out of the car and hit him in the head with a baseball bat. Id. at 4-5.
Morrow fell to the ground., Id. Churchill picked up the $45 Morrow
brought for the heroin. /d. at 11. He then ran back into the car and yelled
for Baze to drive away, but Baze did not leave until he saw Morrow stand
up and seem to be okay. Id. at 5. Baze never left the driver’s seat of his
car. Id at 19; RP 430. Ms. Hansen confirmed that Churchill was the one
who assaulted Morrow. RP 468-69.

Baze and Churchill then returned home. Morrow managed to drive
a short way before pulling into a gas station. RP 146, He was taken away
in an ambulance after a passerby called for help. RP 147; 168. Morrow
died from his injury several days later. RP 129.

Baze was charged with assault in the first degree, robbery in the
first degree and felony murder in the first degree based on the underlying
felony of robbery. He was also charged in the alternative with felony
murder in the second degree based on assault, All three counts carried a
deadly weapon enhancement. The State’s case turned on accomplice
liability, There was no dispute that Churchill committed the assault and
robbery. See, e.g., RP 568-600 (State’s closing argument).

The primary evidence of Baze’s complicity came from his
recorded statement to the Mason County detectives, At one point in the
interview, the detectives asked Baze what he thought Churchill would do

when Morrow showed up to buy heroin. In the original transcript of the



recording, which was presented to the court at the suppression hearing,

Baze’s answer reads as follows:

Um maybe (inaudible) did I think he was gonna crack him
in the skull like that with a baseball bat, no. And I and like I
said if that were me I would not I would not have hit
somebody in the head with a baseball bat that’s. [sic]

PTr. Ex. 1 at 33.3

During the trial, however, the prosecutor prepared a revised
transcript, which quotes the previously inaudible portion as follows: . ..
maybe rough him up and take his money.” Tr. Ex. 70 at 22. Over defense
objection, the Court permitted the revised transcript to be shown to the
jury while they listened to the recording. RP 379, 421.

Prior to trial, the court held a hearing and denied Baze’s motion to
suppress his statements to the police. The Court of Appeals sets out the
full dialog between Baze and the detectives up to the point when Baze
waived his Miranda rights. Unpublished Opinion at 2-7.

Baze was convicted as charged. At sentencing, the court vacated
the second-degree felony murder charge based on double jeopardy (RP
643) but, over defense objection (RP 665), let the assault and robbery
convictions stand (RP 672-73). The total sentence was 332 months. RP
670. CP 4-17.

3 The text of PTr. Ex, 1 and Tr. Ex, 70 is in all capital letters. Throughout this brief, for

ease of reading, I have altered the text by applying standard conventions for
capitalization,



V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

A.  RAP 13.4(B) FAVORS REVIEW

This case presents several significant constitutional issues
regarding confessions. They also recur frequently and therefore are issues
of substantial public interest which should be determined by this Court,
See RAP 13.4(b)(3) and (4). In particular, this Court recently granted
review in State v. Piatnitsky, 180 Wn.2d 407, 325 P.3d 167 (2014), cert.
denied, 135 S.Ct. 950, 190 L Ed.2d 843 (2015), regarding whether Const.
Art. 1 § 9 provides greater protection than the Fifth Amendment when a
suspect makes an equivocal request for counsel. The Court ultimately
declined to decide that issue because it had not been raised in the Court of
Appeals. But here, that issue was fully briefed in the appellate court.

Similarly, this Court has yet to decide whether the Robroy or the
Radlcliffe standard applies under federal law when the suspect makes an
equivocal statement prior to waiving his Miranda rights.

The Court of Appeals’ holding that the detective’s appeals to
Baze’s conscience did not amount to interrogation conflicts with the
holdings of this Court and the U.S. Supreme Court. See Rhode Island v.
Innis, 446 U.S. 291, 100 S.Ct. 1682, 64 L.Ed.2d 297 (1980), State v.
Sargent, 111 Wn.2d 641, 650, 762 P.2d 1127, 1132 (1988). Review is
therefore appropriate under RAP 13.4(b)(1).

Finally the Court of Appeals’ ruling on the Double Jeopardy issue
is in conflict with this Court’s ruling in In re Francis, 170 Wn.2d 517, 242
P.3d 866 (2010).



B. BAZE’S STATEMENT SHOULD BE SUPPRESSED BECAUSE
THE DETECTIVES DID NOT LIMIT THEMSELVES TO
CLARIFICATION AFTER BAZE MADE AN EQUIVOCAL
REQUEST FOR COUNSEL

1. This Court Should Find Under the Federal Constitution,
That When a Suspect Makes an Equivocal Reauest for
Counsel, Prior to Waving His Miranda Rights. any Further
Questioning Must be Limited to Clarification of the
Defendant’s Wishes

In State v. Robtoy, supra, this Court held that whenever a suspect
in custody makes an equivocal request for counsel, any further questioning
must be limited to clarifying the suspect’s wishes. In Davis v. United
States, 512 U.S. 452, 114 S.Ct. 2350, 129 L.Ed.2d 362 (1994), however,
the U.S. Supreme Court held that the police may continue questioning a
suspect if he makes an equivocal request for counsel after expressly
waiving his Miranda rights. This Court followed the U.S. Supreme
Court’s lead in Radcliffe, supra, while expressly limiting the holding to the
post-waiver setting. This Court has yet to decide whether the Robroy rule
continues to apply in the pre-waiver setting. Many jurisdictions, however,
have come to the conclusion that it does.

United States v. Rodriguez, 518 F.3d 1072 (9th Cir. 2008), clearly
exprésses the rationale for such a ruling. The Court noted that in Davis,
the suspect initially made an unequivocal waiver of his Miranda rights,
both orally and in writing. Id. at 1078, citing Davis, 512 U.S. at 455,

The holding of Davis. . . addressed itself narrowly to the
facts of the case: “We therefore hold that after a knowing
and voluntary waiver of the Miranda rights, law



enforcement officers may continue questioning until and
unless the suspect clearly requests an attorney.”

Rodriguez, 518 F.3d at 1078 quoting Davis, 512 U.S. at 461 (emphasis in
Rodriguez.) “Indeed, prior compliance with Miranda is critical to the logic
of the Supreme Court’s holding.” Rodriguez at 1078 quoting Davis at 460-
61 (“A suspect who knowingly and voluntarily waives his right to counsel
after having that right explained to him has indicated his willingness to
deal with the police unassisted.”) “Davis, therefore, abrégated our
clarification rule only to the extent that our rule required clarification of
invocations made post-waiver.” Rodriguez at 1080 (emphasis in original).
“Prior to obtaining an unambiguous and unequivocal waiver, a duty rests
with the interrogating officer to clarify any ambiguity before beginning
general interrogation.” /d.

Many other jurisdictions have reached the same conclusion. See,
e.g., Chavers v. State, 115 S0.3d 1017, 1019 (Fla. Dist. Ct. App. 2013);
Com. v. Clarke, 461 Mass, 336, 347-48, 960 N.E.2d 306, 318 (2012),
United States v. Vargas-Saenz, 833 F.Supp.2d 1262, 1265 (D. Or. 2011);
State v. Blackburn, 2009 S.D. 37, 766 N.W.2d 177 (2009); Noyakuk v.
State, 127 P.3d 856, 869 (Alaska Ct. App. 2006); State v. Collins, 937
So0.2d 86, 92 (Ala.Crim.App. 2005), cert. quashed, 937 S0.2d 95, cert.
denied, 549 U.S. 941, 127 S.Ct. 50, 166 L.Ed.2d 251 (2006); Nom v.
Spencer, 337 F.3d 112, 118 (1st Cir.), cert. denied, 540 U.S. 1081, 124
S.Ct. 955, 157 L.Ed.2d 757 (2003); State v. Tuttle, 650 N.W.2d 20, 28,
2002 S.D. 94, § 14 (2002); State v. Holloway, 760 A.2d 223,228, 2000



ME 172 (Me. 2000); State v. Leyva, 951 P.2d 738, 743, 324 Utah Adv.
Rep. 5 (1997). See also, Wayne R. LaFave, Jerold H. Israel, and Nancy J.
King, Criminal Procedure (2nd ed.1999), § 6.9(g), Vol. 2, p. 615 n. 164
(“Although [this] point is sometimes missed, ... Davis is so limited; the
Court’s ruling was that after a knowing and voluntary waiver of the
Miranda rights, law enforcement officers may continue questioning until
and unless the suspect clearly requests an attorney”).

Although this Court has not directly addressed this issue, the
Radcliffe opinion emphasized that it was dealing with an equivocal request
for counsel gfter a valid and express waiver. See Radcliffe, 164 Wn.2d at
902 (“When a police detective first questioned James Radcliffe . . .
Radcliffe was read his Miranda rights and expressly waived them.”); id. at
906 (“Radcliffe agrees he understood his rights and voluntarily waived
them, at first, in the interview at the police station.”); id. at 906 (“The
issue here is how explicit a suspect must be when asking for an attorney
after he has already waived his Miranda rights.”); id. at 908; (“After a
knowing waiver of his Miranda right to an attorney during police
questioning, Radcliffe made, at best, an equivocal request for an attorney.
Under the Fifth Amendment, this was not enough to suppress the

confession that followed.”).4

4 This issue did not arise in Piatnitksy because the arguably equivocal request for counsel
took place after a valid waiver of Miranda rights. Piatnitsky at 409.



This Court should take review and hold that the Robtoy rule

continues to apply in the pre-waiver setting,

2. This Court Should Hold Under the Washington
Constitution that the Robtoy Rule Applies, at Least in the
Pre-Waiver Setting

In Piatnitksy, the appellant argued that under Art. I § 9, the Robtoy
rule should apply even after the suspect has properly waived his Miranda
rights. Baze agrees with that, but it is not necessary to go that far in his
case. Rather, the Court could simply hold that the state constitutional
analysis is an alternate reason for holding that Robtoy applies pre-
Miranda, and thereby insulate the ruling from any contrary holding the
U.S. Supreme Court might make in the future.

Baze’s full GunwallS analysis is in his opening brief at 25-33. It
cannot be set out here within the page limits for a petition for review. As
discussed in the opening brief, at least seven states have rejected Davis
and maintained a rule equivalent to Robtoy under their state constitutions.

This Court should do likewise.

3, Mr. Baze’s Statement Should be Suppressed Because the
Detectives did not Limit Themselves to Clarification After
Baze Made an Equivocal Request for Counsel

The Court of Appeals recognized that Baze made an equivocal

request for counsel when he said “do I need an attorney?” Slip. Op. at 7.

3 The Court of Appeals ignored this argument completely, although it acknowledged that
Baze sought the Robtoy rule under the state constitution.

6 State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986).

10



It also assumed for the sake of argument that Baze was entitled to the
Robtoy standard. Id. at 10. It then determined that the detectives did limit
themselves to clarification.

That conclusion is untenable. Clearly, the detectives’ comments
following the equivocal statement were not limited to clarifying Baze’s
wishes. Rather, the detectives aggressively persuaded Baze to waive his
rights,

First, although the written advice of rights stated that Baze could
have a lawyer “at this time” (Slip Op. at 2), Detective Rhoades flatly
stated that if Baze sought advice from an attorney they could not take a
statement that night. /d at 3.7 Rhoades’s statement was misleading
because Baze most likely could have spoken with a lawyer that night if the
detectives had simply given him a phone book and access to a phone.
Rhoades also “guarantee[d] Baze that, if he did obtain a lawyer, the lawyer
would surely prevent him from giving a statement. Slip. Op. at 3.

After explaining why asking for a lawyer would prevent Baze from
giving a prompt statement, the detectives moved on to why, in their view,
it would benefit to Baze give a statement right away. Rhoades told Baze
that his failure to speak would create a “dilemma” because the detectives
would “go forward with the case” based on the information they had
obtained from others. Slip. Op. at 3. That meant the detectives would have

to “error [sic] on the side of caution” by assuming that Baze might be

7 Pages 2 through 7 of the slip opinion set out in full the discussion between Baze and the
detectives prior to Baze waiving his rights.

11



more involved in the crime than he really was, Id. at 4. Next, the
detectives told Baze they knew the crime was “eating at” him, and that he
would feel better after giving a statement because he was a “normal
person” rather than a “psychopath with no conscience.” Id. at 5. Further,
the detectives claimed that it was in Baze’s interest to make a statement
that night because the judge and prosecutor would take his forthrightness
into account when deciding on bail the next morning.

Baze’s case is quite similar to Thompson v. Wainwright, 601 F.2d
768 (5™ Cir. 1979). At the time, the Fifth Circuit applied the same
standard as State v. Robtoy, supra. See Thompson, 601 F.2d at 771.8 In
Thompson, the suspect signed a waiver card and announced his desire to
make a statement, but added that he first wanted to tell his story to an
attorney. Id. at 769. The police responded that an attorney could not
relate Thompson’s story to the police, and that an attorney would probably
advise Thompson to say nothing. The police also told Thompson that “not
only were we seeking evidence against him but anything he told us, if it
would clear him, we would use it.” Id. atn.2. Thompson then gave a
statement. As discussed above, the detectives likewise told Baze that his
statement might help him and that a lawyer would surely tell him to
remain silent.

The Thompson Court found that the suspect’s request for a lawyer

was equivocal and that the police did not limit their questioning to

8 Thompson has been implicitly overruled to some extent by the U.S. Supreme Court’s
decision in Davis, supra.

12



clarifying Thompson’s wishes. In particular, the police should not have
given an opinion about whether seeking counsel was in Thompson’s
interest, and should not have made the incorrect statement that a lawyer

would definitely tell his client to remain silent. /d. at 772.

The point is that counsel’s-advice about what is best for the
suspect to do is for counsel, not the interrogator, to give.
And it is for him to give after consultation with his client
and after weighing where the suspect’s best interests lie
from the point of view of the suspect, not from that of a
policeman be he ever so well intentioned. Until this occurs,
it is simply impossible to predict what counsel’s advice
would be; and even if it were, the right to advice of counsel
surely is the right to advice from counsel, not from the
interrogator.

Id. at 772. The Court therefore found that Thompson “was misled into
abandoning his equivocal request for counsel,” and his waiver was
therefore invalid. Id.

It follows with greater force that Baze’s waiver was invalid.
Unlike Thompson, Baze had not yet waived his rights when he made his
equivocal request for counsel. Further, not only did the detectives in
Baze’s case presume to know what advice an attorney would give, they
also misrepresented the opportunities for access to an attorney. Further,
the detectives in Baze’s case went much further than the police in
Thompson’s case in their efforts to convince their suspect that giving a
prompt statement would be in his best interest. As the Court of Appeals

noted, the detectives engaged in “psychological ploys” designed to

13



convince Baze to waive his rights. Slip Op. at 16. Clearly, the detectives
did not limit their discussion to clarifying Baze’s wishes.

The Court of Appeals stated that the detectives did not “question”
or “interrogate” Baze, after he made his equivocal request. Slip. Op. at 11.
The U.S. Supreme Court, however, has ruled that that words or actions
“likely to elicit an incriminating response” amount to interrogation.

Rhode Island v. Innis, 446 U.S. at 301, In Innis, the police appealed to the
suspect’s conscience by discussing between themselves, within the
suspect’s hearing, how awful it would be if some children came upon the
hiddeﬁ gun, See also Brewer v. Williams, 430 U.S. 387, 431, 97 S.Ct.
1232, 1247, 51 L.Ed.2d 424, reh’g denied, 431 U.S. 925, 97 S.Ct. 2200,
53 L.Ed.2d 240 (1977) (Court found interrogation when the detectives
noted that the homicide victim would not have a Christian burial if her
body was not found.) Here, the police likewise appealed to Baze’s
conscience as one of their ploys to convince him to confess.

Further, the Court of Appeals opined that misrepresenting the
availability of an attorney and undermining the role of an attorney had “no
bearing on whether the restrictions in Robtoy were violated.” Slip. Op. at
12 n.5. That statement is baffling. Denigrating the value of an attorney is

a far cry from clarifying whether the defendant wants one.

14



C. EVEN IF BAZE HAD NOT MADE AN EQUIVOCAL
REQUEST FOR COUNSEL, BAZE’S WAIVER OF MIRANDA
RIGHTS WAS INVALID BECAUSE THE DETECTIVES
MISLED HIM AND ENGAGED IN PSYCHOLOGICAL PLOYS
TO CONVICE HIM TO WAIVE HIS RIGHTS

A waiver of the right to counsel must be made voluntarily,
knowingly, and intelligently. Miranda, 384 U.S. at 444. “(A)ny evidence
that the accused was threatened, tricked, or cajoled into a waiver will, of
course, show that the defendant did not voluntarily waive his privilege.”
Id. at 476. The State has the “heavy burden” of proving a valid waiver.
Id. at 475.

Here, the detectives properly read Baze his Miranda warnings
verbatim. Slip. Op. at 2. When Baze hesitated to waive his rights and
asked whether he needed an attorney, however, the detectives engaged in
various ploys to convince him to talk. See Section B(3), above.

The Court of Appeals acknowledged that it was “ill advised” for
the detectives to guarantee Baze that any lawyer would tell him not to talk,
but stated that “there were no direct adverse consequences that would
result from Baze’s decision to request an attorney.” Slip. Op. at 15. The
problem with that reasoning is that the detectives told Baze that there
could be adverse consequences if he insisted on a lawyer, including a
worse charging decision and a lower chance of making bail.

Other courts have found that telling a suspect a lawyer will surely
prevent him from talking, in itself, vitiates the Miranda warnings. See
Thompson v. Wainwright, supra; Lujan v, Garcia, 734 F.3d 917, 931-32

(9th Cir. 2013) (Holding that detective gave “improper, unauthorized legal
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advice” when he said “I doubt that if you hire an attorney they’ll let you
make a statement.”); Collazo v. Estelle, 940 F.2d 411, 414, 418 (9th Cir.
1991), cert. denied, 502 U.S. 1031, 112 S.Ct. 870, 116 L.Ed.2d 776 (1992)
(officer’s advice included “A lawyer, he’s gonna say forget it. You know,
don’t talk to the police”; this statement “demeaned the pretrial role of
counsel articulated by the Supreme Court in Miranda.)

The Court of Appeals also recognized that the detectives engaged
in “psychological ploys” but found that permissible as well.

Detectives are permitted to use “psychological ploys such
as playing on a suspect’s sympathies, saying that honesty is
the best policy, for a person hoping for leniency, or telling
a suspect that he could help himself by cooperating”
without rendering a waiver of rights involuntary,

Slip. Op. at 16, quoting State v. Unga, 165 Wn.2d 95, 102, 196 P.3d 645
(2008). The Unga Court, however, dealt only with police conduct after a
valid waiver. Id. at 98. In that setting, the police may use various ruses
and ploys. The defendant has already given up his right to remain silent,
so the only issue is whether the police interrogation is so coercive that the
confession is involuntary. See, e.g., Bram v. United States, 168 U.S. 532,
18 S.Ct. 183,42 L.Ed. 568 (1897).

Prior to a Miranda waiver, however, the police cannot even
“cajole” a suspect into waiving his rights. Yet the police certainly did so
here, particularly when they played on Baze’s conscience to confess. Their
conduct was obviously improper because it amounted to interrogating

Baze before he had waived his rights. See Section B(3), above.
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At the suppression hearing Detective Rhoades acknowledged that
he was trained in methods to convince suspects to talk. RP 33. Clearly, he
and Detective Ledford did a good job of that in this case. Their improper
efforts to convince Baze to waive his rights invalidated the Miranda
waiver, even if the detectives were not restricted to clarifying Baze’s

wishes.

D. BAZE’S CONVICTIONS FOR ASSAULT AND ROBBERY
MERGED WITH THE FELONY MURDER CHARGE

At sentencing, the prosecutor recognized that the court must vacate
the conviction for felony murder in the second degree in view of the
conviction for felony murder in the first degree. RP 643. The State also
conceded that the convictions for assault and robbery encompassed the
“same criminal conduct” as the felony murder conviction. RP 644. This
meant that the robbery and assault counts ran concurrently to the murder
count and that they did not increase the criminal history score on the
murder count, On the other hand, the assault and robbery counts each
carried 24-month deadly weapon enhancements, which must run
consecutively to all other counts. RP 662.

In re Francis, supra, controls this issue. In that case, Shawn
Francis attacked Jason Lucas and D’ Ann Jacobsen with a baseball bat in
an unsuccessful attempt to steal their money. Lucas died from his injuries.
Francis ultimately pled guilty to first-degree felony murder of Lucas,
second degree assault of Jacobsen, and attempted first degree robbery of

Jacobsen. Id. at 521-22. The assault conduct was encompassed by the
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robbery charge, which specified that Francis “inflicted bodily injury” upon
Jacobsen. Id. at 524. In fact, the assault raised the degree of the attempted
robbery. Id.

Under the merger doctrine, when the degree of one offense
is raised by conduct separately criminalized by the
legislature, we presume the legislature intended to punish
both offenses through a greater sentence for the greater
crime. We thus presume here that the legislature intended
to punish Francis’ second degree assault through a greater
sentence for the attempted first degree robbery.

Id. at 525 (citations and internal quotation marks omitted).

The same reasoning applies to Baze’s assault conviction. Count I
of the third amended information charged him with assault in the first
degree, based on the infliction of “great bodily harm” and the use of a
deadly weapon. Count II charged Baze with robbery, which was elevated
to first degree by the elements of “bodily injury” and the use of a deadly
weapon. CP 98, Thus, as in Francis, the court must presume that the
legislature did not intend to punish both crimes.

The Francis Court rejected the defendant’s contention that the
robbery merged with the felony murder because the defendant pled guilty
to the felony murder of Lucas and the attempted robbery of Jacobsen.

However,

[1}f Francis had pleaded to the attempted robbery of Lucas
and felony murder of Lucas, double jeopardy would
preclude conviction on the attempted robbery count. The
killing “had no purpose or intent outside of accomplishing
the robbery” and therefore the attempted robbery would
merge into the felony murder. State v. Williams, 131 Wn,
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App. 488, 499, 128 P.3d 98 (2006) (addressing the merger
of attempted robbery and felony murder of the same
victim); see also State v. Viadovic, 99 Wn.2d 413, 421, 662
P.2d 853 (1983) (mirroring the above analysis in the
context of kidnapping and robbery).

Id, at 527-28 (emphasis in original).

Here, of course, the robbery and felony murder charge involved the
same victim. CP 99. Because the underlying felony for the murder charge
was the robbery, Double Jeopardy prohibits conviction on both charges.
See Francis, 170 Wn.2d at 524-25.

The Court of Appeals believed that this case was controlled by
State v. Freeman, 153 Wn.2d 765, 108 P.3d 753 (2005), which involved a
first degree assault and a first degree burglary but no felony murder
charge, The Freeman Court explained that typically, when one crime
enhances a greater, the lesser one is vacated. But Freeman’s case was
atypical because the lesser crime of assault in the first degree actually
carried a significantly longer sentence. Therefore, the legislature could not
have intended the assault conviction to merge.,

Here, however, the assault and the robbery were both used to
support the ultimate charge of felony murder in the first degree, which
carries a significantly higher sentence than the two predicates. Thus, the
usual rule clearly applies.

Thus, if Baze’s convictions are not reversed for other reasons, the
Court must remand for vacation of the assault and robbery convictions,

along with their associated deadly weapon enhancements.
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VI. CONCLUSION

The Court should accept review and reverse the Court of Appeals.
DATED this 9 day of June, 2015.

Respectfully submitted,

/Dcy /2@&/\'
David B. Zuckerman, WSBA #18221
Attorney for Travis Baze
705 Second Avenue, Suite 1300

Seattle, WA 98104
(206) 623-1595
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGT l‘:w
DIVISION II

STATE OF WASHINGTON, No. 44168-3-1I

Respondent,
V.
TRAVIS.C. BAZE, UNPUBLISHED OPINION
Appellant.

LEE, J. — A jury found Travis Baze guilty of first degree assault, first degree robbery and
first degree felony murder. Baze appeals, arguing that (1)'the trial court improperly admitted the
statement Baze made to the police and (2) his convictions for :assault and robbery must be vacated
because they violate double jeopardy. The trial court properly admitted Baze’s statements and his
convictions do not violate double jeopardy. We affirm.

FACTS

On March 26, 2012, Baze drove Stephen Churchill to a park for an arranged drug deal with
Shawn Morrow. When Morrow arrived, Churchill jumped out of the car and hit him in the head
with a baseball bat. Morrow suffered severe head trauma and later died from his injuries.

Detective Jeffrey Rhoades was the primary detective assigned to the investigation of
Morrow’s murder. On March 27, Rhoades interviewed Baze and Churchill af Churchill’s
residence and arrested both of them. After being booked into jail, Baze gave a lengthy recorded

interview to Rhoades and Detective Matt Ledford, in which Baze admitted his involvement in
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Morrow’s assault. Baze also told Rhoades that Churchill took $45 from Morrow. Baze sfa‘ted that
he thought Churchill was going to “maybe rough [Morrow] up and take his money,” but he did not
know Churchill was going to beat Morrow in the head with a bat. Ex. 70 at 22 (some capitalization
omitted). After the assault, Churchill told Baze that he beat Morrow because Morrow had stolen
from him.

| The State charged Baze with first degree assault, first degree robbery, first degree felony

murder (predicated on the robbery), and second degree felony murder (predicated on the assault)

~in the alternative to first degree felony murder. In addition, Baze was charged with a deadly

weapon enhancement for each crime.

The trial court held a CrR 3.5 hearing to determine the admissibility of Béze’s statement.
Detective Rhoades testified that he read Baie his Miranda rights when Baze was arrested and told
Baze that detectives would speak to him after he was booked into jail. Later, the detectives
transported Baze from jail to an interview room in the sheriff’s office. The State introduced the
transcript of the recorded interview. The following exchange took place immediately after Baze
consented to the interview being recorded:’

DETECTIVE RHOADES: . . . And I know that we’ve done this once
already . . . out at the house but since we’re back on tape or since we are on tape I
am gonna advise you of your rights. You have the right to remain silent. Anything
you say can be used against you in a court of law. You have the right at this time
to talk to a lawyer and to have him present with you while you’re being questioned.
If you cannot afford to hire a lawyer one will be appointed to represent you before
any questioning if you wish. You can decide at anytime to exercise these rights,

not answer any questions or make any statements. Do you understand those rights?
BAZE: Yes.

! The ellipses in this extensive quote from the interview are only used where “uh” or “um” have
been removed from the transcript. No substantive information has been removed for the period of
time between when Baze was read his rights and when he waived them.
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DETECTIVE RHOADES: . . . Want you to do me a favor sign right there
- for me please. . . . And all you’re signing for here is that you’ve been advised of
your rights and that you understand them. Kay?

BAZE: Okay.

DETECTIVE RHOADES: Travis having been advised of your rights do
you wish to answer questions?

BAZE: Well .. . to be honest with you . . . like as of right now . . . I’'m not
sure can you tell me hke I P’ve got no problem tellxng you guys what what went
down.

DETECTIVE RHOADES: Okay.

BAZE: How it went down.

DETECTIVE RHOADES: Okay.

BAZE: And I’ve got I’ve got no problem being honest with you but did
you am I do I need an attorney?

DETECTIVE RHOADES: That’s up to you kay. You have the right to
have an attorney here. And what I’ll tell you is you know if you want an attorney
by all means that’s your right I’ve got no problems with that but we’re not gonna
be able to do a statement tonight.

BAZE: What does that mean for me?

DETECTIVE RHOADES: What that means for you is I can pretty much
guarantee you with great certainty that an attorney’s gonna tell you not to make any
statements or not to say anything to the police. That’s their blanket their blanket
statement that’s the advice they give everybody.

BAZE: Um, hm.

DETECTIVE RHOADES: But the dilemma that puts that puts you in or
that puts us in is we’ve gotta go forward with this case then with the evidence that
we already have and statements of the other people involved. So I mean it’s up it’s
up to you right now if you want to tell your story in your own words kay we can do
that or if you’d like to talk to an attorney by all means you have that right okay.
But the issue is the court is gonna appoint you an attorney I don’t I don’t appoint
an attorney I’m not gonna be able to appoint an attorney tonight, there’s not gonna
be an attorney who’s gonna come down here and talk to you and then let you talk
to us tonight. That’s just that just doesn’t happen okay. Like I said an attorney’s
gonna say you know don’t say anything. But at that point you know it’s a roll of
the dice as far as you’re concerned at that point.

BAZE: Um.

DETECTIVE RHOADES: I can tell you Travis the only thing that I'm
interested in today is to get the truth. That’s all we want.

BAZE: Okay well and I understand that . . . obviously that’s your job.

DETECTIVE RHOADES: Sure.

BAZE: ... From from my point of view my my . . . okay maybe maybe you
see you know that’s . . . that’s what’s . . . I guess my concern is obviously I don’t
want to be in jail.
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DETECTIVE RHOADES: Sure. Let me tell you this regardless of whether
you make a statement tonight or whether you don’t make a statement tonight that’s
not gonna change okay, right now you’re under arrest. ‘

BAZE: Um, hm.

DETECTIVE RHOADES: You’re under arrest until you see a judge.

BAZE: Okay.

DETECTIVE RHOADES: So whether or not you make a statement tonight
is gonna have no bearing on whether or not you’re in jail tonight okay. So if that’s
what’s weighing on your mind regardless.

BAZE: So what so what am I what am I under arrest for?

DETECTIVE RHOADES: At this point it’s assault. And we’re not sure of
the degree right now okay. It depends on the degree of Sean’s injuries. And that’s
all it comes down to okay.

DETECTIVE LEDFORD: And maybe based on your statement and what
you have to say may add to your involvement in this case or take away from your
involvement but without your statement you put it in your own words we can’t we
can’t nail it down as to what your involvement was so we gotta error on the side of
caution as to you being maybe more involved than what you are. And that’s just
for safety reasons so that’s kinda where we’re at.

BAZE: Okay...Iguess...sosohow...ifyouifyoubelieve that I didn’t
do it but I was there then then and I’m not trying to be a smartass with you or
nothing I’m just why why am I being charged for assault if you believe that I wasn’t
there? :
DETECTIVE RHOADES: Because.

BAZE: Or thought that [ was there sorry.
DETECTIVE RHOADES: I believe that you were there and that you knew
what was gonna happen before it happened. Okay.
BAZE: (Inaudible)
DETECTIVE RHOADES: And that’s the crux of it. Okay It’s my belief
* that you and Stephan went there knowing what was gonna happen and knowing
what he intended to do. And that once it was done you two left together and that
you didn’t contact the police and tell them what he did. Kay. That’s kinda the bare
bones that’s what the law the way the law reads as far as your involvement. You’re
not the one that I don’t believe you’re the one that swung the bat but you were there
when it happened, you didn’t do anything to stop it. Kay and you didn’t do anything
to report it. Which is all I know right now okay. I believe if there’s maybe some
different circumstances that you’re aware of that we’re not or we’d love to hear
them. Kay. And that’s why we give everybody the chance to come in here and tell
their side of the story. Cause nobody can tell your story like you can.
BAZE: You sure? _
DETECTIVE LEDFORD: Well for all you know for all intensive purposes
[sic] we give you the opportunity but you might want to say I want to say no
Stephan didn’t do that I did that and that’s that’s why we’re letting you put this into
your own words.
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BAZE: I understand that . . . and I and that you know and I can’t I didn’t
dothatl....

DETECTIVE LEDFORD: And that’s why we’re giving you the
opportunity to give the statement and that’s why we brought you over here
somewhere where we just talk.

DETECTIVE RHOADES: We’re not sitting in the jail where everybody
looks through the fucking windows and everybody (inaudible) and can see you
sitting down there talking to a couple of police okay.

BAZE: So...ITjust...I1"'m un I’'m unsure of what to what to do is what
my problem is right now because 1 don’t feel you know I what’s ... I don’t I don’t
I 1 don’t want to nark [sic] on anybody, I don’t want to be a part of something that
Pm not, and I don’t want an assault charge on my-record.

DETECTIVE LEDFORD: And we understand that I mean if if you need to
take a few moments and gather your thoughts you know that’s fine. But I don’t we
don’t want to pressure you into anything all[,] all we want to do is just put the
honest truth down as it truly happened and not put any words in anybody’s mouth.
(inaudible) who didn’t do anything or did less than you know we don’t want to
make it look like somebody did more than something we just want to be honest and
transparent and you know what happened happened we can’t change it now, all we
can do is try and explain it as accurately as possible.

DETECTIVE RHOADES: We’re just trying to do the right thing. That’s.

BAZE: Iunderstand that. ...

DETECTIVE RHOADES: And I'm not gonna sit here and pretend to say
that I know how you feel causc I don’t know how you feel. I don’t know what it’s
like to be sitting where you’re at but what I can tell you Travis is I’ve done this job
a long time, he’s done this job a long time, I’ve sat with many young men in your
situation okay, and one thing I can say from experience is people will tend to feel
better after they’ve told their story. Kay. Whether it’s now, whether it’s later they
tend to feel better. Cause I can tell just now here by looking at ya I can tell when
we were out there at the house kay this has been eating at ya. And it’s not something
that’s easy to walk around and pretend like it didn’t happen.

DETECTIVE LEDFORD: And you’re concerned you’re concemed fora
couple of reasons, you know and that’s clear you’re you have a conscience you’re
a normal person. You’re not some you know psychopath with no conscience.

BAZE: Okay I and that’s true I I can agree with you there I do have a
conscience and I do know I do have morals and I do . . . and I do care for for lots
of different reasons but . . . but Ibut I and you know I 1...Idon’t know IIdon’t
I’'m I got a lot through going through my mind right now. I'don’tIdon’t.... |

DETECTIVE RHOADES: Well let’s talk it out, what is it what’s what’s
bothering you the most?

BAZE: What’s bothering me the most is . . . that that I’m in custody.

DETECTIVE RHOADES: Kay.

BAZE: . .. That’s bothering me a lot. It’s bothering me that I don’t know .
.. what’s what’s next. It’s bothering me that I don’t know if I'm you know do I1.
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. . it’s bothering me that I that I I never laid a finger on anybody and I and I'm
sitting here for someone else’s shit. That’s bothering me a lot right now. And you
know I’m not . . . I'm not and I’m not sure what’s next that’s that’s.

DETECTIVE RHOADES: What what do you mean what’s next as far as
what happens tonight, what happens tomorrow?

BAZE: Yeah sure sure yeah sure . ...

DETECTIVE RHOADES: Well I’'ll tell ya what’s gonna happen tonight
alright. Tonight you’re gonna be booked into jail . . . for assault. Tomorrow
. . . probably tomorrow morning after nine o’clock you’re gonna be taken over
you’ve been through the court system before you’ve been arrssted before.

BAZE: Sure.

DETECTIVE RHOADES: Okay so you know how that game goes. You're
gonna be taken over there, you’re gonna have an (inaudible) hearing the judge is
gonna read a probable cause statement they’re gonna determine whether or not
based on that report whether there’s probable cause to continue to hold you for the
charge okay. At that point they’ll review your status ie [sic] qualify for court
appointed counsel or you make enough money that you’re gonna have to hire your
own attorney. So you will have a chance to meet with an attorney tomorrow
regardless in the courtroom whether it’s . . . the one that you continue continues
with your [sic] throughout the process. Okay. So that’s what’s gonna happen in
the immediate future that I know because that’s what happens on every case.

BAZE: Okay.

DETECTIVE RHOADES: Alright. But what happens from there depends
on you. I mean it depends on the other people and it depends on the evidence.
Okay.

DETECTIVE LEDFORD: But a lot of times these cases depend on peoples
[sic] involvement.

DETECTIVE RHODES: Um, hm.

DETECTIVE LEDFORD: And their honesty. .

BAZE: Sure.

DETECTIVE LEDFORD: And you know a judge or prosecutor can see
that. If somebody wants to be honest or whether they want to be dishonest. And a
lot of times that that has a baring [sic] as to you know releasing somebody on bail
or not releasing them on bail (inaudible) release them on recognizance you know
that sort of thing.

DETECTIVE RHOADES: You know and I’ll be honest with ya I’ve got
some questions I've got some questions as far as your involvement and to what
degree. Okay. There’s some things like I said I feel fairly certain about that I can
I can walk into a courtroom and I can prove right now. Alright. But it’s the little
intangibles that kinda the the why and the how much knowledge . . . prior to and as
to whose idea those are the things that I have questions about. And those are the
things that I I’m hoping you can answer for me.



No. 44168-3-I1

BAZE: Okay ... what. .. as far as what . . . what you guys know of my
involvement what what . . . what degree am I what is that I mean what am I looking
at what.

DETECTIVE RHOADES: I would love to sit and talk to you about that
okay but we gotta make a decision here as to whether or not we’re gonna sit and
talk.

BAZE: (inaudible) Okay.

DETECTIVE RHOADES: Okay I I’ve got no problems sitting and telling -
you what I know. Alright. But we’ve come to the point of where we’re gonna have
you have to make a decision okay as far as how you want this to go and what you
want to do. We can’t make the decision for ya.

DETECTIVE LEDFORD: Travis (inaudible) trick ya or make you say
anything that you don’t want to say okay we’re not here to put words in your mouth
and that’s what this opportunity is.

DETECTIVE LEDFORD: It’s not TV we’re not gonna have this great big
Perry Mason moment where we back you into a corner and I jump up and down
and scream scream calling you a liar and there’s no ah ha. A case like this is very
straight forward. Either something happened or it didn’t happen.

BAZE: Okay well obviously it happened.

DETECTIVE RHOADES: Well yeah we know that okay we know that.

BAZE: ... Ifeellike I feel like I...1feel I don’t feel I’ve earned a charge
out of this and I don’t feel like like I should.

DETECTIVE RHOADES: Well and I'd love to hear ya explain that.

DETECTIVE LEDFORD: That’s kinda what we gotta talk about with your
consent though you know and we can have a two way conversation but we can’t do
that unless you want to. It’s best you know it’s kind of a it’s kinda of a wall between
us here at this point. Okay.

BAZE: ... Okay. What what (inaudible). :

DETECTIVE LEDFORD: Would you like to speak to us and continue this
conversation?

BAZE: Sure.

DETECTIVE RHOADES: Kay.

DETECTIVE LEDFORD: Okay. (inaudible) initial here or sign here
acknowledging that you wish to speak to us and we’re gonna go ahead and continue
this.

Ex. 2, at 2-11 (some capitalization omitted). Baze’s written waiver of his Miranda rights was
admitted at the CrR 3.5 hearing.
After the hearing, the trial court concluded that Baze’s initial statement to the detectives

was an equivocal request for counsel and that the detectives then limited the colloquy clarifying
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whether Baze wished to waive his rights. And, the trial court also concluded that “[t]he fact that
the defendant was told that there wouldn’t be an attorney available to be appointed that night did
not render the advisement of rights ineffective.” Suppl. Clerk’s Papers (SCP) at 176. The trial
court further concluded that Baze made a “clear, voluntary, knowing, and intelligent” waiver of
his right, and ruled Baze’s statements were admissible.

A jury found Baze guilty of first degree assault, first degree robbery, first degree felony
murder, and second degree felony murder. The jury also returned special verdicts finding that
Baze or an accofnplice was armed with a deadly weapon during the commission of all four crimes.
The trial court vacated the verdict for second degree felony murder predicated on the assault and
sentenced Baze to standard range sentences on the first degree assault, the first degree robbery,
and first degree felony murder. Baze appeals. |
| ANALYSIS
A ADMISSIBILITY OF STATEMENTS

Baze argues that the trial court erred by admitting his statements because (1) the detectives’
statements after his equivocal request for an attorney viblate;d his right to an attorney under
Miranda* and (2) the detectives’ statements after his equivocal request for an attorney made the.

waiver of his Miranda rights involuntary.> We hold that the trial court properly concluded that the

2 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).

3 Baze also argues that the statements should be suppressed because the State violated CrR 3.1(c)
by failing to take steps to immediately provide Baze with a way to contact an attorney. Baze never
argued that the State violated CrR 3.1(c) at the trial court and is not permitted to raise the issue for
the first time on appeal. RAP 2.5(a). RAP 2.5(a)(3) allows an appellant to raise a manifest error
affecting a constitutional right for the first time on appeal. Under RAP 2.5(a)(3) the error must be
truly of constitutional dimension. State v. Kirkman, 159 Wn.2d 918, 926, 155 P.3d 125 (2007).
CrR 3.1 is not a rule of constitutional dimension. State v. Guzman-Cueller, 47 Wn. App. 326, 334,
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detectives’ comments did not violate his right to an attorney under Miranda and that Baze’s
statements were voluntary. Therefore, we afﬁrrh.

We review the trial court’s findings of fact from a CrR 3.5 hearing to determine if they are
supported by substantial evidence. State v. Broadaway, 133 Wn.2d 118, 131, 942 P.2d 363 (1997).
We review conclusions of law de novo to determine whether they are properly derived from the
findings of fact. State v. Pierce, 169 Wn. App. 533, 544, 280 P.3d 1158 (citing State v. Grogan,
147 Wn. App. 511, 516, 195 P.3d 1017 (2008)), review denied, 175 Wn.2d 1025 (2012).
Unchallenged findings of fact are considered verities on appeal. Id. Here, there were no disputed
facts.*

1. Request for Counsel

Baze asserts fhat his statement “[d]o I need an attorney?” was an equivocal request for
counsel and limited the officers’ questioning to whether the defendant would like an attorney.
Baze argues that his statements should have been suppressed beca;ls,e the officers did not limit
their questioning to whether he wanted an attorney. We disagree.

Our Supreme Court articulated the rule for which Baze advocates in State v. Robtoy, 98
Wn.2d 30, 39-40, 653 P.2d 284 (1982). In Robtoy, our Supreme Court held:

“[W]henever even an equivocal request for an attorney is made by a suspect during

custodial interrogation, the scope of that interrogation is immediately narrowed to

one subject and one only. Further questioning thereafter must be limited to
clarifying that request until it is clarified.”

734 P.2d 966 (1987). Therefore, Baze’s claim that the detectives violated CrR 3.1 is not an error
affecting a constitutional right and may not be raised for the first time on appeal.

4 Baze assigns error to two of the trial court’s ﬁndings of fact, but only in so far as they should be
considered legal conclusions.
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" Id at 39 (quoting Thompson v. Wainwright, 601 F.2d 768, 771 (5th Cir. 1979)) (alteratidn in
original).

But, in 1994, the Supreme Court of the United States decided Davis v. United States, 512
U.S. 452, 114 S. Ct. 2350, 129 L. Ed. 2d 362 (1994). In Davis, fhe Court determined that if a
defendant makes an equivocal request for counsel the police may continue questioning unless or
until the defendant explicitly and une‘quivocally requests an attorney. Id. at 461. In 2008, our
Supreme Court explicitly stated that Davis was the law under the Fifth Amendment and, thus, it
was the law when applying the Fifth Amendment and Miranda in Washington. State v. Radcliffe,
164 Wn.2d 900, 906-07, 194 P.3d 250 (2008).

Baze argues that we should return to applying Robtoy because article 1, section 9 of the
Washington Constitution provides broader protection than the Fifth Amendment. However, we
need not determine whether the Washington Constitution requires a return to the Robfoy rule
because under the facts of this case, the result would be the same regardless of whether we apply
Robt&y or Radcliffe. See City of Seéttle v. Williams, 128 Wn.2d 341, 347, 908 P.2d 359 (1995)
(There is a “well-established policy that if, in order to resolve an issue before us, it is not necessary
to reach a constitutional question, an appellate court should decline to do so.”). Therefore, we
proceed assuming, not deciding, that the Robtoy rulé applies.

In Robtoy, the suspect stated that “maybe” he wanted a lawyer. 98 Wn.2d at 40. The
officers told the suspect that, if he asked for an attorney, the “conversation ends right here.” Id.
The suspect paused, and the officer told him “[d]o you understand that once you say you want an
attorney, you know, we have to stop talking. It’s going to be difficult to change and gd back-and

forth.” Id The suspect continued to pause and seemed “to have difficulty starting to talk” so the

10
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officer told him he was going to start writing out questions and if the suspect wanted to stop
answering questions or to speak to an attorney he should let the officer know. Id. at 40-41. The
suspect assented. Id at 41. |

The court determined that “[a]ny questioning after the equivocal assertion of the right t6
counsel must be strictly (.:onﬁned to clarifying the suspect’s request.” Id. at 39. Under this rule,
the court held that the officer’s .questions were properiy limited to clarifying the suspect’s
equivocal request and whether the suspect wanted to continue speaking to the police. Specifically,
the court explained:

After Robtoy made his equivocal statement regarding an attorney, Detective Dean

sought clarification of Robtoy’s words. There was no further interrogation about

any offense until Dean was satisfied Robtoy had no present desire to have the

presence of an attorney. Further, Robtoy was reminded by Detective Dean that he

would cease questioning immediately if Robtoy wanted to remain silent or speak

with an attorney. '

Id at4l.

Here, the detectives complied. with the requirements of Robtoy. When Baze asked if he
needed an attorney, the detectives told him that he had to ‘be the one to make that decision. In fact,
the detectives reminded him multiple times that he could decidé to have an attorney if he wished
and it was his decision to make. And, the detectives were clear that if Baze wished to have an
attorney, they would stop questioning him.

Moreover, during the course of the exchange, the detectives did not “question” or
“interrogate” Baze. Rather, they answered his questions when he was attempting to clarify the
current situation. There was no substantive discussion until BaZe affirmatively told them he would

continue speaking with them and signed the waiver of his rights. Prior to Baze signing the waiver,

the detectives stopped him from making substantive statements and reminded him that “[t]hat’s

11
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kinda what we gotta talk about with your consent though you know and we can have a two way
conversation but we can’t do that unless you want to. It’s best you know it’s kind of a it’s kinda
of a wall between us here at this point.” Ex. 2 at 11. Because the detectives did not continue
questioning Baze or tak;: a statement regarding the assault until after Baze affirmatively waived
his rights, the detectives complied with the more restrictive rule articulated in Robtoy.’

There‘fore, as far as the effect of Baze’s equivocal request, Baze’s statements vwould be
admissible under either the Radcliffe rule, which does not restrict the scope of the detectives’
questioning after an equivocal request for counsel, or the Robtoy rule, which restricts the scbpe of
the detectives’ questioning to clarifying the equivocal request. The trial court did not err in
admitting Baze’s statements.

2. Voluntarinesé of Statements

Baze also argues that his waiver of his right to an attorney was involuntary because the
detectives contradicted the Miranda warnings and improperly urged him to give a statement
without an attorney present. We disagree.

We examine the totality of the circumstances “‘to ascertain whether the accused in fact
knowingly and voluntarily decided to forgo his rights to remain silent and to have the assistance
of counsel.”” State v. Unga, 165 Wn.2d 95, 100, 196 P.3d. 645 (2008) (quoting Fare v. Michael

C., 442 U.S. 707, 724-25, 99 S. Ct. 2560, 61 L. Ed. 2d 197 (1979)). Because coercive police

5 To the extent that Baze argues that the detectives’ statements violated Robtoy because they
misrepresented the availability of an attorney and undermined the role of having an attorney
present, he is incorrect. Robtoy is concerned with the overall content of the exchange—whether
the questioning is limited to clarifying the request for an attorney. Whether the detectives’
statements were improper or misleading goes to whether the detectives’ statements rendered
Baze’s waiver involuntary. It has no bearing on whether the restrictions in Robtoy were violated.

12
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activity is necessary to render a confession involuntary, “both the conduct of law enforcement
ofﬁcers in exerting pressure on the defendant to confess and the defendant’s ability to resist the
pressure are important.” Id at 101, To determine whether the totality of the circumstances renders
a confession involuntary we consider:

[T]he “crucial element of police coercion;” the length of the interrogation, its

location,; its continuity; the defendant’s maturity, education, physical condition, and

mental health; and whether the police advised the defendant of the rights to remain

silent and to have counsel present during custodial interrogation.
Id. (quoting Withrow v. Williams, 507 U.S. 680, 693-94, 113 S, Ct. 1745, 123 L. Ed. 2d 407 (1993).

(113

The ultimate question is “‘whether [the interrogating officer’s] statements were so manipulative
or coercive that they deprived [the suspect] of his ability to make an unconstrained, autonomous
decision to confess.”” Id. at 102 (quoting Miller v. Fenton, 796 F.2d 598, 605 (3d Cir.), cert.
denied, 479 U.S. 989 (1986)). A statement is voluntary “‘so long as that decision is a product of
the suspect’s own balancing of competing considerations.”” Id. (quoting Miller, 796 F.2d at 605).

As an initial matter, the overall context of the interview does not support the conclusion
that Baze’s waiver of his rights was involuntary. The time between Baze asking, “Do I need an
attorney?” and making the decision to waive his rights is approximately 15 minutes. There are no
indications or factual findings that would raise concerns based on Baze’s maturity, education, or
health. And, Baze was not only advised of his rights twice, but he signed a document affirmatively
stating that he understood his rights. Therefore, the ultimate question is whether the detectives’
statements were so manipulative or coercive' as to overcome Baze’s ability to make an
“unconstrained, autonomous decision” regarding whether to waive his rights and give a statement

to the police. Id.

13
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Baze cites to very specific statements that the detectives made to argue that his confession
was involuntary. But we do not look at particular statements in isolation. Jd. at 105. Because we
look at the totality of the circumstances, we must look at the detectives’ statements within the
context of the conversation as a whole and then determine whether the detectives’ conduct was so
coercive as to render Baze’s decision to give a statement involuntary. Here, the totality of the
circumstances does not support the conclusion that the statement was involuntary because (1) Baze
affirmatively engaged with the detectives by repeatedly asking the detectives questions, (2) the
detectives continued to tell Baze that it was his decision regarding whether to waive his rights, and
(3) Baze’s fundamental concern was having to remain in jail and the detectives were clear that
Baze was going to remain in jail regardless of whether he gave a statement.

Baze claims that the detectives overcame his will to make an autonomous decision because
they misrepresénted the availability and desirability of an attorney. Baze appears to base his
argument on a misunderstanding of the case law regarding what constitutes an improper
misrepresentation of the availability of an attorney. He relies on State v. Tetzlaff, 75 Wn.2d 649,
453 P.2d 638 (1969), but Terzlaff does not support his assertion that the detectives’ explanation
regarding when an attorney would be appointed rendered his statement involuntary. In Tetzlaff,
the suspect was informed that, if he was indigent, an attorney would be appointed by the court if’
he was charged. 75 Wn.2d at 650. Our Supreme Court held that the warnings were insufficient
because they informed the suspect that his right to an attorney was predicated on being charged
with a crime. Tetzlaff, 75 Wn. App. at 652.

Later, Division Three of this court distinguished the holding in Tefzlaff. In State v. Teller,

the defendant claimed that the warnings read to her were insufficient because they informed her

14



No. 44168-3-11

that she had the right to have an attorney appointed by the court. 72 Wn. App. 49, 51, 863 P.2d
590 (1993), review denied, 123 Wn.2d 1029 (1994). Prior to questioning, the suspect was informed
that she was “entitled to have [an attorney] appointed for you by the court without cost to you and
to have him or her present before or during questioning or the making of any statement.” Teller,
72 Wn. App. at 51. The court noted that the flaw in the warning provided in Tetzlaff was not that
the w@ngs stated that the attorney would be appointed by the court, but rather that, the warning
advised the suspect that the right to an attorney was conditioned on being charged. Id. af 53.

Here, the detectives did not make an improper representation regarding the availability of
an attorney. The warnings that were read to Baze properly informed Baze that he had the right to
an attorney before or during any statement. Baze was reminded multiple times that he had the
right to request an attorney. The detectives were clear that the right to an attorney had attached
and Baze could assert that right if he wished. Unlike Tetzlaff, the detectives never misled Baze
into believing that the right to have an attorney present was conditioned on some future event.
Rather, like Teller, .Baze was properly informed that he could have an attorney present with him
before and during questioning. The detectives did not improperly mislead Baze about his rights
to have an attorney present.

Baze also argues that the detectives misrepresented the desirability of requesting a lawyer
by telling Baze that a lawyer would tell him not to make a statement that night. Although ill-
advised, the statement was not coercive. When Rhoades made the statement he was speaking from
his own experience, he was not giving Baze legal advice. And, there were no direct adverse
consequences that would result from Baze’s decision to request an attorney. The detectives were

clear that Baze was going to stay in jail overnight regardless of whether he gave a statement. The
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detectives did not make any promises or threats based on whether Baze gave a statement that night.
Because nothing was conditioned on Baze making a statement that ni ght, the detectives’ statement
could not be considered so coercive it would override Baze’s ability to make an autonomous
decision about whether to waive his rights and give a statement.

Moreover, the detectives told Baze that they already determined that he was involved in
the assaulf. They noted that sometimes judges and prosecutors took a suspect’s honesty under
consideration when setting bail, but they did not promise that Baze would get bail or reduced
charges if he made a statement. The detectives told Baze the only benefit of making a statement
would be getting the story in his own words and making him feel better. Detectives are permitted
to use “psychological ploys such as playing on the suspect’s sympathies, saying that honesty is the
best policy for a person hoping for leniency, or telling a suspect that he could help himself by
cooperating” without rendering a waiver of rights involuntary. Unga, 165 Wn.2d at 102 (citing
Miller, 796 F.2d at 605).

Looking at the interview as a whole, the detectives may have engaged in some
psychological ploys, but they did not engage in coercion. Because police coercion is necessary to
render a statement involuntary, the trial court did not err in concluding that Baze’s statement was
vo]unfary and admissible. Id. at 100-01 (quoting Colorado v. Connelly, 479 U.S. 157, 167,107 S.
Ct. 515,93 L. Ed. 2d 473 (1986)).

B. MERGER/DOUBLE JEOPARDY

Baze argues that we must vacate both his first dégree assault and first degree robbery

convictions because they violate double jeopardy. Baze appears to argue that the first degree

assault conviction violates double jeopardy because it merges with the first degree robbery. He

16



No. 44168-3-11

} .also argues that his first degree robbery conviction violates double jeopardy because it merges
with the first degree felony murder conviction. Both arguments fail, and we affirm his convictions.

~ The double jeopardy clauses of the United States and Washington Constitutions prohibit
multiple punishments for the same offense. See e.g. State v. Adel, 136 Wn.2d 629, 632, 965 P.2d
1072 (1998). The merger doctrine is a tool of statutory construction used to determine whether
the legislature intended multiple punishments to apply to particular offenses. State v. Saunders,
120 Wn. App. 800, 820, 86 P.3d 232 (2004). Whether the merger doctrine implicates double
jeopardy is a question of law, which we review de novo. State v. Williams, 131 Wn. App. 488,
498, 128 P.3d 98 (2006). |

Baze’s claim that convictions for first degree assault and first degree robbery violate double
jeopardy has already been rejected by our Supreme Court. State v. Freeman, 153 Wn.2d 765, 778,
780-81, 108 P.3d 753 (2005) (holding that ﬂle legislature intended to punish first degree assault
and first degree robbery separately, thus, convictions for both first degree assault and first degree
robbery do not violate double jeopardy). Therefore, Baze’s first degree assault conviction is
éfﬁrm_ed.

Baze also é.rgues that his first degree robbery conviction merges with the first degree felony
murder conviction. Baze relies on In re Personal Restraint of Francis, 170 Wn.2d 517, 242 P.3d
866 (2010), and claims that Francis is dispositive. Baze is incorrect.

Baze relies on one sentence in Francis, “The léilling ‘had no purpose outside of
accomplishing the robbery’ and therefore the attempted robbery would merge into the felony
murder.” 170 Wn.2d at 527 (quoting Williams, 131 Wn. App. at 499). But both Frarncis and the

case to which it cites, Williams, involved the merger of atfempted robbery and felony murder.
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Here, Baze was convicted of a completed first degree robbery and felony murder. Accordingly,
cases addressing double jeopardy in the context of completed robbery and felony murder, such as
" Saunders, 120 Wn. App. 800, are applicable, not cases addressing attempted robbery and felony
murder.

In Saunders, the defendants raped and killed the victim. They also took her watch. Id. at
806-08. A jury found the defendant guilty of felony murder, first degree rapé, first degree robbery,
and first degree kidnapping. Id. at 808. The defendant argued that his robbery conviction should
merge with the felony murder conviction. Id. at 820. Saunders noted that a previous case had
declined to merge a robbery conviction with a felony murder conviction because the robbery was
separate and distinct from the murder. /d. at 822 (citing State v. Peyton, 29 Wn. App. 701, 720,
630 P.2d 1362 (1981)). Then the court in Saunders stated:

Here, although the robbery and murder may have occurred close in time and

place, the other [State v. Johnson, 92 Wn.2d 671, 600 P.2d 202 (1979)] factors

indicate that merger of these two offenses is unwarranted. The record shows that

[the defendants] committed the robbery after the murder and that they did not

commit the robbery to facilitate the murder. Further, [the victim] sustained an

independent injury from the robbery, the theft of her watch. Thus, the robbery was
separate and distinct from the murder. ‘
Id at 822-23.

Following the reasoning of Saunders, Baze’s robbery and murder convictions are also
separate and distinct. First, the robbery and the murder had independent purposes. Churchill hit
Morrow as revenge for Morrow stealing from him. The purpose of the robbery was to take
Morrow’s money. Second, the robbery resulted in an injury independent from the hit on the head

that lead to Morrow’s death—Churchill took the $45 Morrow was carrying. Accordingly, the

robbery and felony murder convictions are separate and do not merge.

18



No. 44168-3-I1

We affirm.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

YT

2 Lee,J.

We concur:

C. 9
\thanso)n, cid

" ¥ Maxa,J.
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