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L INTRODUCTION AND MOTION TO STRIKE

As will be explored below, it is unfortunate that the Respondents
(hereafter the City) would prefer to present to the Appellate Court,
personal attacks on Appellant’s counsel as opposed to forthrightly
addressing the merits of the issues presented by Appellant’s appeal and
the City’s cross appeal. A prime example of such an approach, is set
forth at Pages 40 and 41 of the City’s Opening Brief, wherein it cites to
one of plaintiff’s counsel’s former cases, as being informative on an
issue before the court. That opinion, Elsmore v. Grenell, 140 Wn. App.
1030 (2007) is an unpublished opinion that the City simply has no
business citing. As the opinions of this Court establish, the prohibition
in GR ‘14.1(a) against citing to unpublished opinions, has continuing
vitality. See Colley v. Peace Health, 177 Wn. App. 717, 723, 312 P.3d
989 (2013). As explained in Colley so long as this rule exists, the
appellate courts, do not, and will not permit efforts to avoid the rule by
creative efforts to try to craft an exception to this brightline rule. Id.
citing to Johnson v. Allstate Ins. Co., 126 Wn. App. 510, 519, 108 P.3d
1273 (2005) (rejecting the use of such opinions as being “illustrative™ or
“persuasive” and as not being “authority”). Clearly there is no exception
to this bright line rule based on the fact that the unpublished opinion
involved one of the lawyers presently representing a client, in a different

case, before the Court of Appeals.



When confronted with a similar issue this Court found that the
appellate court should “strike”, (not considered), the inappropriately
cited and related argument. GMAC v. Everett Chevrolet, Inc., 179 Wn.
App. 126, 153, 317 P.3d 1074 (2014). Beyond not considering such
inappropriately citied unpublished opinions the Washington Appellate
Courts have in the past imposed sanctions for such misconduct. See
Dwyer v. J. I Kislak Mortgage Corp., 103 Wn. App. 542, 548-49, 13

P.3d 1240 (2000), review denied, 143 Wn.2d 1024, 29 P.3d 717 (2001).

In this case, this is not the first time that the City has cited
unpublished opinions. It did so repeatedly before the Trial Court when
moving for summary judgment on plaintiff’s claim which was, and is,
predicated upon the seminal opinion of our Supreme Court in the case of
Mason v. Bitton, 85 Wn.2d 321, 534 P.2d 1036 (1975). Mason
surprisingly has generated few published opinions relating to police

pursuits, but a variety of unpublished opinions.

As such, given the City’s serial violations of GR 14.1, Appellant
simply has no choice but to ask the Court not only to strike from
consideration such an unpublished opinion but also request that the Court
impose a reasonable sanction in an amount sufficient to deter future
misconduct, and to educate counsel for the City that the rule means what
it says, as do the opinions of this Court, which previously have

condemned such practices.



It is respectfully suggested that the Court when determining the
amount of sanctions should be mindful that the rule has been violated, in
part, for the improper purpose of “taking a shot” at opposing counsel.'
With respect to the merits of this matter appellant provides the

following.

' One could go on. For example at Page 35, rather misleadingly, defense counsel
suggests that plaintiff’s accident reconstruction expert, Mr. Stockinger, performed no
calculations but crafted his opinions based on “counsel’s versions of events”. This is
misleading in that defense counsel fails to point out that the cross examination at issue
related to an animation exhibit which was withdrawn by plaintiff’s counsel and which
was never presented to the jury as substantive evidence. From Appellant’s perspective
such cross examination, relating to a withdrawn exhibit, never should have been
presented in front of the jury. The withdrawal of such animation exhibits rendered such
issues irrelevant, not meeting basic tests for relevancy within ER's 401 and 402. Given
the multitude of errors committed by the Trial Court, Appellant did not assign error to
this particular evidentiary ruling, but given the comments set forth within defendant’s
brief, it is certainly worthy of passing reference. Additionally, and rather bizarrely at
Page 16 through 17 of defendant’s brief, it delves into irrelevant procedural history
primarily relating to an earlier continuance of the case before Appellant’s current
counsel became involved. Thereafter the City makes a rather strange effort to tie such
irrelevant procedural history into a rather strained service of process argument dealing
with Co-defendant Tammam. It is pointed out that the City did not assign error to the
Trial Court’s grant of an earlier continuance of this case, nor any of the other issues
discussed in what is now largely irrelevant early history of this litigation. It is
Hornbook law that an Appellate Court in Washington will not consider issues for which
no assignment of error has been made and no argument or legal citation has been
presented. See State v. Olson, 126 Wn.2d 315, 321, 893 P.2d 629 (1995). Further,
even if the City assigned error to such earlier rulings it would have to establish that the
Trial Court had “abused”, its rather vast discretion, relating matters such as whether or
not to grant a continuance, how it goes about managing discovery and what it will or
will not consider in response to a motion for summary judgment. See 4 WAPRAC —
CR40, Tegland (Sixth Edition 2014) (under CR 40(e) court has wide discretion in
granting or denying continuances); Howard v. Royal Specialty Underwriting, Inc., 121
Wn. App. 372, 379, 89 P.3d 265 (2004) (Trial Court has broad discretion relating to
limitations of discovery and the like); and Keck v. Collins, 181 Wn. App. 67, 325 P.3d
306 (2014) review granted, - Wn.2d — 335 P.3d 941 (2014) (at a minimum, an abuse of
discretion standard applies to the Court’s consideration of summary judgment
submissions). Here, even had the defense assigned error, under the deferential nature of
the “abuse of discretion standard”, it is unlikely that a case could be made for abuse.
3



II. REPLY ARGUMENT

A. Plaintiff’s Exceptions To The Jury Instructions Upon Which
Error Was Assigned Were Sufficient

Appellant is confident that the statement of facts set forth at
Pages 7 through 23 of her Opening Brief, appropriately encapsulates the
factual predicates for this appeal. In addition it is noted that the
defendant(s) appears to be ignoring a number of salient facts relevant to
the arguments set forth within Respondent’s Opening Brief. This is
particularly telling as it relates to the City’s assertion that the Appellant
failed to appropriately assign error to the jury instructions upon which
error is alleged by Appellant. As the record reflects, Appellant’s
Opening Brief went through a number of versions prior to the final brief
pending before this Court. An issue which was ultimately not brought
forth, was the Trial Court’s giving of Instruction No. 13 a “hindsight”
instruction. Many courts have found such “hindsight” instructions are
erroneous because in the context of negligence the law requires that an
individual exercise foresight in order to comply with a duty. See Goles
v. Neumann, 247 P.3d 1089 (M T. 2011); Smith v. Finch, 681 S.E.2d 147
(Ga. 2009). The reason why this issue was withdrawn from
consideration was because on review of the record, exception was not

taken to giving of this instruction. However the same is not true with



respect to the remaining instructions discussed within Appellant’s

Opening Brief.

To the extent that Appellant failed to specifically assign error to
Instruction No. 25, it is noted that such an oversight is not fatal to this
Court’s consideration of the propriety of giving such an instruction. The
assignment of error rule, RAP 10.3(a)(4), is an important rule.
Nevertheless appellate courts can consider issues clearly set forth within
an appellant and/or respondent’s opening brief for which no error is
assigned, if the nature of the challenge on appeal is perfectly clear. See
Cal Portland Co. v. Level One Concrete, LLC, 180 Wn. App. 392, 321
P.3d 1261 (2014) (“Where a party’s brief makes perfectly clear what part
of the decision below is being challenged Appellate Court will overlook

the party’s failure to specifically assign error to it).

Ignored by the City is the fact that on June 26, 2013 the Trial
Court held a preliminary instruction conference (RP Vol. 49, Page 178 —
237). Preliminary exceptions were taken on June 26, 2013 (RP Vol. 49,
p. 178 — 327). It was during the course of this instructional conference
that the trial judge announced that he was not going to include the
individually named defendants in the caption of the jury instructions, or
have them subject to apportionment of liability within the verdict form.
(Id. at 226). It was also (again) pointed out to the Trial Court that,

during this conference, the defendants were not entitled to the statutory



privilege set forth in RCW 46.61.035, based on their denials of request
for admissions, and Judge Middaugh’s prior ruling. The Court agreed,
and invited Appellant’s counsel to draft and submit the following day an
appropriate instruction, addressing the unavailability of the statutory

privilege, given Judge Middaugh’s previous ruling.

The following morning June 27, 2013, there was a continuation
of the instructional conference, as well as the taking of formal
exceptions. (RP Vol. 50, Page 4) (RP Vol. 50, Page 9-24). Prior to the
taking of formal exceptions, the plaintiff’s counsel pointed out in court
that there was a recent addition of WPI 71.06 to our pattern jury
instructions. (/d. at Page 13). Despite the fact that the instruction was
clearly “on point”, the Trial Court nevertheless instructed the jury
regarding the statutory privilege which had previously been found, as a
matter of law, by Judge Middaugh to have a new application. As the
jury was in the jury room awaiting closing which had to be completed
that afternoon, (providing both parties less than one hour and a half for
closing in a case where the testimony encompassed almost four weeks),
plaintift’s counsel requested the Trial Court provide permission to
submit additional written exceptions. (I/d. at 18-19). The Trial Court in
response, indicated among other things ".... that you wanted to submit
them in writing that would be great. I would embrace that”. (Id.)

Following the making of exceptions, the case was argued to the jury.



Thereafter on July 24, 2013 Appellant filed a motion for a new
trial, arguing many of the same points currently encompassed by this
appeal. Within that motion for a new trial, Appellant specifically
referenced that it should be considered plaintiff’s written exception to the
jury instructions. (CP 2960-83; 2977n.1) On August 9, 2013, without

oral argument the Trial Court denied plaintiff’s motion for a new trial.

Although pressed for time plaintiff more than adequately
informed the Court during the above-referenced preliminary instruction
conferences, and by formal exceptions, regarding to the infirmities
within the instructions that are discussed in this appeal. The Court also
agreed to accept written submissions. Under the plain language in CR
51(f) it is mandatory that the Trial Court provide adequate time for the
taking of exceptions, “Counsel shall then be afforded an opportunity
absent the jury to make objections to the giving of any instruction and to
the refusal to give a requested instruction". Generally when a court
provides inadequate time, or discouraged the taking of detailed
exceptions, the Appellate Court will nevertheless review the propriety of
giving or failure to give instructions. See Quimette v. E. F. Hutton and
Co., Inc., 740 F.2d 721 (1st Cir. 1984); U.S. v. Wright, 542 F.2d 975 (7th

Cir. 1976).

The purpose of CR S51(f) is to assure the Trial Court is

sufficiently apprised of any alleged error in the instructions, so that the



Court is afforded an opportunity to correct a mistake, before they are

made, and thus avoid the inefficiencies of a new trial. See Goehle v.

Fred Hutchinson Cancer Research Center, 100 Wn. App. 609, 616, 1

P.3d 579 (2000). Secondarily, the rule provides the reviewing court with
a full opportunity to understand the points of law or facts in dispute and
assures it that the Trial Court had an opportunity to correct its own error.
Compliance with the purpose of the rule will excuse technical non-
compliance. Id. Citing, Queen City Farms, Inc. v. Cent. Nat’l Ins. Co. of
Omaha, 126 Wn.2d 50, 63, 882 P.2d 703 (1994). Further, when a Trial
Court permits the filing of post-trial written exceptions, a reviewing
court is obligated to make a determination as to whether or not such
post-instructional written exceptions are in and of themselves sufficient.
See Goehle, 100 Wn. App. at 616 — 17. This is because post-
instructional objections, that comply with the terms of CR 51(f), give the
Trial Court an opportunity to consider whether a new trial is warranted
due to significant instructional error, thus affording it an opportunity to

correct error without the necessity of an appeal. Id.

Plaintiff’s Motion for a New Trial substantially discussed all
instructional error raised in this appeal. Thus, not only was the Trial
Court prior to instructing the jury informed of the plaintiff’s concerns
regarding the propriety of its instructions, but also it was afforded a

second opportunity to correct its rather egregious errors when passing on



plaintiff’s motion for a new trial. As a result, the City’s “waiver”

arguments with respect to instructional errors have no merit.

B. Defense Counsel Engaged In Flagrant Misconduct And
Violated a Number of Motions In Limine During The Course of His
Opening Statement. As a Result There Was No Requirement That
Appellant’s Counsel Assert a Contemporaneous Objection at The
Time The Misconduct Occurred

As noted in State v. Latham, 30 Wn. App. 776, 780, 638 P.2d 592

(1981):

“The purpose of a motion in limine is to dispose
of legal matters so counsel will not be forced to
make comments in the presence of the jury which
might prejudice his presentation. State v. Evans,
96 Wn.2d 119, 123, 634 P.2d 845 (1981).
Furthermore, Washington courts in numerous
cases have stated that rulings on motion in limine
are more than tentative; and once the court has
granted such a motion, no objection is necessary
to reserve the right and claim error if the evidence
is nevertheless admitted. See, Amend v. Bell, 89
Wn.2d 124, 130, 570 P.2d 138 (1977); Fenimore
v. Donald M. Drake Constr. Co., 87 Wn.2d 85, 91,
549 P.2d 483 (1976); State v. Smith, 189 Wn. 422,
65 P.2d 1075 (1937); State v. Brooks, 20 Wn.
App. 52, 59 579 P.2d 961, review denied, 91
Wn.2d 1001 (1978); Osborne v. Lake Washington
School District, 1 Wn. App. 534, 538 — 39, 462
P.2d 966 (1969).”

Further, the City’s suggestion that appellant “gambled on the

verdict” by not objecting to Mr. Christie’s comments during opening

9



statement is indicative of a marked misunderstanding of the law.
Typically “gambling on a verdict” occurs when misconduct has occurred
that was subject to objection and a party refuses a Trial Court’s offer to
declare a mistrial and then, after a negative outcome, asserts the earlier
misconduct as a basis for a new trial. Estate of Lapping v. Group
Health, 77 Wn. App. 612, 892 P.2d 1116 (1995); Portch v. Summerville,
113 Wn. App. 807, 812, 55 P.3d 661 (2002). Here, although Appellant’s
counsel did not contemporaneously object to Mr. Christie’s comments,
which violated a number of motions in limine, Appellant did move for
a mistrial well in advance of the jury’s final verdict in this case. With
respect to the defendant’s violations of motions in limine it is again
observed that where “The Trial Court has a definite, final ruling, on the
record, the parties should be entitled to rely on that ruling without again
raising objections during trial.” State v. Koloske, 100 Wn.2d 889, 896,

976 P.2d 456 (1984).

The fact that a comment made by Mr. Christie was violative of a
number of motions in limine adds to the conclusion that such actions
were “flagrant misconduct” of which no objection could have cured.
When “flagrant misconduct”" has occurred there is no requirement that
there be a contemporaneous objection in order to preserve the issue for
review and raising it in a motion for a new trial suffices. See Sommer v.
DSHS, 104 Wn. App. 160, 171, 15 P.3d 664 (2001), citing to, Warren v.

Hart, 71 Wn.2d 512, 518 — 19, 429 P.2d 873 (1967).
10



The City suggested that such misconduct was “invited” simply
because Appellant’s counsel quite appropriately pointed out the fact that
the jury would be required to allocate fault, i.e. make a determination of
“shared responsibility” is preposterous. Mr. Christie did not state that
the City should be allocated fault because it was not negligent or the like.
He stated the rather confusing proposition that “In order to allocate
responsibility by 1 percentage point you have to find, and that is what
this case is about, 100 percent negligence on the part of the City.”

Frankly without placing such a comment in the context of being a
message to the jury that a 1 percent allocation of fault to the City would
result in potentially 100 percent payment of damages by the City, the
statement itself makes absolutely no sense. Obviously Mr. Christie was
trying to skirt the scope of the Trial Court’s prior ruling on motions in
limine or to baffle the jury with confusion. “Negligence is a failure to
exercise ordinary care. It is the doing of some act that a reasonably
careful person would not do in the same or similar circumstances or the
failure to do some act that a reasonably careful person would have done
under the same or similar circumstances.” See WPI 10.01. The concept
of “negligence” is not something that can be readily referenced as having
to be proved at a “100 percent” level. Indeed, the burden of proof with
respect to such a claim is that of a “preponderance of the evidence”
which means “more probably true than not”. This is not something that

can be necessarily expressed as a percentage. Clearly, in order to prevail

11



against the City there is absolutely no requirement that plaintiff prove
“100 percent negligence” under any potential theory of the law.
Erroneous statements of the law can be a basis for a mistrial and/or a
grant of a new trial. See Kuhn v. Schnall, 155 Wn. App. 560, 576, 228

P.3d 828 (2010).

In sum, Appellant did not “waive” objections to Mr. Christie’s
comments during opening. Appelllant had taken great care in filing a
number of motions in limine directly designed to prohibit such
statements. Defense counsel instead of abiding by the Court’s orders
crafted a comment obviously designed to skirt the Trial Court’s
prohibitions. In order to not reward such misconduct, the Trial Court
should have granted a mistrial and/or at a minimum a new trial once the

jury, no doubt influenced by such misconduct, allowed the City to escape

responsibility.
C. The Trial Court Committed Egregious Instructional Error
1. Instruction No. 17

Even after the Court has instructed the jury with respect to an
instruction it nevertheless can be withdrawn. State v. Cox, 197 Wn. 67,
78, 84 P.2d 357 (1938). Thus the defense’s remarks that Appellant had
initially proposed Instruction No. 17 within her original instruction

packet is simply of no moment. It was quite clear to the Trial Court that
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it was Appellant’s position that Instruction No. 17, (WPI 71.01), had no
application under the facts of this case, particularly in light of the fact
that Judge Middaugh had already ruled, as a matter of law, that the
defense was not entitled to the statutory privilege applicable to
emergency vehicles codified in RCW 46.61.035.2  Plaintiff proposed
Instruction No. 27, which was not given clearly was a correct statement

of the law applicable to this case:

“At the time of this occurrence defendant’s
vehicle did not qualify to be operated as an
emergency vehicle. Accordingly, the driver of the
vehicle was governed by the same rules and
standards as applied to the operator of motor
vehicles generally.”

It is inexplicable for the Trial Court to have included in its
instructions to the jury WPI 71.01, while refusing to give the WPI 71.06.

The defense certainly cannot have it both ways.

? The defense has not appealed Judge Middaugh’s ruling in that regard. It is noted that
even if it had the position that it had taken at trial, i.e. that the police officers were not
engaged in a “pursuit” essentially waived any argument by the defense that it was
entitled to this statutory privilege. See Lybbert v. Grant County, 141 Wn.2d 29, 38 —
39, 1 P.3d 1124 (2000) (a party may waive a defense if the defendant’s assertion of the
defense is inconsistent with the defense previous behavior”). Additionally the doctrine
of judicial estoppel would preclude any argument on the part of the City that it was
entitled to the statutory privilege addressed within WPI 70.01. See Harris v. Fortin,
183 Wn. App. 522, 526 — 27, 333 P.3d 556 (2014). Having taken the position that there
was “no pursuit” (given the absence of use of emergency equipment such as lights and
sirens), it would have been inequitable to allow the defense the advantage of the
statutory privilege by taking a clearly inconsistent positon. Further, although Appellant
counsel clearly agrees that Instruction No. 17, was and is a correct statement of the law,
should such a privilege apply, that is certainly not a concession that the privilege has
any application in this particular case.
13



The defense’s rather disingenuous argument that the inclusion of
WPI 71.01 permitted Appellant to argue her case, while superficially
appealing, is incorrect. The Appellant was not driving an emergency
vehicle nor would she be in any way benefitted by the application of a
statutory privilege, which under the facts of this case, could only
possibly apply to the defendant. See RCW 46.61.035. In addition,
assuming that the Court ignores the fact that the Trial Court had already
determined as a matter of law that the City had forfeited such a privilege
at best the defense argument would justify the giving of both WPI 71.01
and WPI 71.06 which would have permitted the plaintiff to argue the
alternative theory that the police, for at least a portion of the pursuit,
were operating without lights and sirens, (according to their own

testimony), and should be held to the same standards as any other driver.

Nothing in the case has changed between Judge Middaugh’s
ruling indicating that the City was not entitled to the statutory privilege,
to the time the Trial Court instructed the jury with respect to the same. It
was prejudicial error for the Trial Court to insert through instructions
that which another trial judge had already rightfully removed from the

case based on the City’s inconsistent positions.

2. Instructions 26 and 27

It was erroneous folly for the Trial Court to instruct the jury in

Court’s Instructions No. 26 and 27 that the City of Seattle had “no duty
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to control Omar Tamman’s acts” and that the City had "no duty to
protect her [appellant] from Omar Tamman’s criminal acts”. This is
because, as pointed out at Page 25 of Respondent’s opening brief there
were no allegations in this case that there was a “special relationship”
between the City and either Tammam or Ms. Hor or, for that matter that
Mr. Tammam at the time in question was in custody or had a quasi
custodial relationship with the City. While perhaps such language may
reflect a correct statement of the law in other cases, in this case the
giving of such instructions served to be tantamount to a directed verdict
on Appellant's core theory of liability against the City of Seattle, and its
officers. This case was governed by Mason v. Bitton, supra. The whole
theory behind liability for “police pursuits”, when the car being pursued
is involved in the collision, is the fact that the police, by pursuing, are
influencing, in effect “controlling” the actions of the party being
pursued. See The Constitutional Implication of High-Speed Police
Pursuits Under a Substantive Due-Process Analysis: Homeward
Through the Haze, 27 U. Mem. L. REV. 599, 600 — 01 (1997) (Alpert),
Staley v. City of Omaha, 73 N.W.2d 457 (Neb. 2006); Seide v. State, 875
A.2d 1259 (R.I. 2005); Day v. State, 98 P.2d 1771, 1177 (Utah 1999);
Suwenski v. Village of Lombard, 794 N.E.2d 1016, 122 (1ll. App. 2003);
Sudin v. Hughes, 246 N.E.2d 100 (Ill. App. 1969). As indicated in
Suwenski in the context of a police pursuit "a reasonably prudent police

officer is chargeable with the knowledge that it is probable the suspect
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would act in a negligent or in an illegal manner and that the officer’s
conduct could be found to be a proximate cause of the plaintiff’s

injuries”.

While the City desires to emphasize “standards” applicable to
jury instruction, there is no standard which permits the Court to instruct
the jury in a manner which eviscerates the plaintiff’s theory of the case,
or which permits the Trial Court to instruct the jury in a manner which at
best is misleading and bound to create confusion. The Court’s giving of

Instructions No. 25 and No. 26 cannot be justified.

3. Court’s Instructions 21 through 25 Were Erroneous

These instructions, which culminated in Court’s Instruction No.
25 which provided “You are instructed that Omar Tammam’s reckless
driving was a proximate cause of plaintiff’s injuries”, simply
overemphasized the defendant’s theory of the case at the expense of the
plaintiffs. When the Court’s instruction overemphasizes one party’s case
over that of the opposition, it serves to deprive the aggrieved party of fair
trial. See Brown v. Dahl, 41 Wn. App. 565, 579, 705 P.2d 781 (1985).
As stated in Samuelson v. Freeman, 75 Wn.2d 894, 897, 454 P.2d 406
(1969):
“When the instructions as a whole so
repetitiously cover a point of law or the

application of a rule as to grossly overweigh their
total effect on one side and thereby generating an
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extreme emphasis in favor of one party to the
explicit detriment of the other party, it is, we
think, error — even though each instruction is
considered separately might be essentially correct.
Thus, if the instructions on a given point or
proposition are so repetitious and overlapping as
to make them emphatically favorable to one party,
the other party has been deprived of a fair trial.”

In this case, the Trial Court by overemphasizing the criminality
of Co-defendant Tammam’s misconduct, and by sprinkling in the terms
such as “reckless”, “Class C felony”, “gross misdemeanor”, “vehicular
assault”, and the like, clearly overemphasize Mr. Tammam’s negligence,
which was to be compared and allocated against that of the City, to such
a degree as to deprive Appellant a fair trial. Such words are highly
inflammatory and simply had no place in the jury instructions in this
case, where Mr. Tammam, (who has a default), negligence could have
been easily addressed by simply instructing the jury that he had already

been found negligent as a matter of law. On remand and re-trial of this

case such instructions should not be permitted.
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D. The Instant Case Was Tainted By Inappropriate Expert
Testimony Perpetrated On Behalf of The Defense

1. The Admission Of The Defense Accident Reconstructionist
Testimony Was Erroneous

Contrary to the defendant’s assertions Appellant did challenge
the basic foundations for such testimony, which in most part were
absolutely ludicrous. According to the speculation of Defense Expert
Rose, all vehicles involved in the pursuit were operating at their
maximum speed capacities, even though there was no evidence
supporting such a claim. Defense Expert Rose based his calculations on
incomplete information, and did not even measure approximately the
first one fourth of the pursuit route. What resulted from such speculative
and piled on assumptions, was testimony that had an aura of expertise
attached to it, but absolutely no substance. The testimony proffered by
Defense Expert Rose was similar if not identical to that found
inappropriate and inadmissible in another police pursuit case out of the
State of Illinois. See Lorenz v. Pledge, 12 N.E.3d 550 (Ill. App. 2014).
A courtesy copy of the Lorenz opinion is attached in the appendixes to
this brief. In Lorenz the majority had little difficulty in finding that the
admission of similar evidence including a video reconstruction to be

inadmissible. This Court should reach the same conclusion.
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2. The Defendant’s Arguments Supporting Dr. Saxon’s
Testimony Should Be Viewed As Unpersuasive

Without knowing exactly when Mr. Tammam consumed illegal
drugs, whatever was physically within his system, hours after the
accident is not particularly helpful. Further, simply because
Mr. Tammam had drugs on board at the time of the accident does not
change the fact that there is simply no way of knowing, and that it is
unknowable, as to how such drugs actually impacted the events in
question, without relying on rank speculation. In that regard this case is
indistinguishable from the case of State v. Lewis, 141 Wn. App. 367, 166
P.3d 786 (2007), which precluded the use of expert testimony regarding
drug usage without a foundation of knowing in particular how the drugs
actually affected the individual. Dr. Saxon’s testimony was akin to
trying to establish that Mr. Tammam had a particular character trait and
on the evening in question he must have acted in conformity therewith

without any foundation.

Such speculative testimony was highly inflammatory and

prejudicial and should not have been admitted.

3. Mr. Partin Testimony Was So Far OQOutside of The
Mainstream That It Should Not Have Been Deemed Admissible And
The Defense Should Not Have Been Permitted To “Back Door”
Medical Testimony Through Him Under the Guise of His Expert
Opinions
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After Mr. Partin’s testimony plaintiff submitted declarations from
not only the Appellant’s economic expert William G. Brandt, who had
previously worked with Mr. Partin, but also from another CPA Neil J.
Beaton who strongly disagreed with Mr. Partin’s use of a “blended
portfolio” rate as being something acceptable within the forensic
economic community. His use of such a “blended portfolio”, to establish
a discount rate, in fact is not recognized within the appropriate expert
community, and should not have been admitted into evidence. The
declarations of Mr. Beaton and Appellant’s Expert Brandt are attached as

Appendices No. 2 and 3. (CP 2984-2998; 2999-3045).

Further, Mr. Partin was not and is not a medical doctor. As
discussed at Page 56 of appellant’s opening brief he should have never

been allowed to express medical-type opinions.

E. The Trial Court Had No Authority To Dismiss The
Individual Officers From This Case.

There is nothing within CR 21 nor CR 17 which would permit a
Trial Court to dismiss a named party from a lawsuit without making a
substantive determination as to the validity of the claims being brought
against them. Clearly the law permits a plaintiff to sue both an
employer, an employee, or both at their election. See Orwick v. Fox, 65
Whn. App. 71, 828 P.2d 12 (1992). Without a determination by the Trial

Court as to the substantive merits of such claims, dismissal would be
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clearly violative of the plaintiff’s right to a jury trial. See Sofie v.
Fibreboard Corp., 112 Wn.2d 636, 644, 771 P.2d 711, 78 P.2d 260

(1989); Washington State Constitution Article 1, Section 21.

Frankly, the defense’s response to this issue is not supported by
any meaningful citation to authority or reasoned analysis, therefore it

should be viewed as being no response at all.

III. RESPONSE TO CROSS APPEAL

A. The City of Seattle Lacks ''Standing" To Raise Issues
Regarding Service of Process of Co-defendant Tammam.

The City of Seattle's issues regarding service on Co-defendant
Tammam are absolutely meritless. Appellant's efforts towards service
of process on Defendant Tammam who ultimately accepted service in
this case, are outlined in the declaration of Thomas Klein, which is
attached as Appendix No. 4 to this Brief. (CP 4166 - 4217) As discussed
below, even if it was Defendant Tammam who was raising service of
process issues, under the facts of this case he would have no chance of

success. As it is, the City simply has no "standing" to raise such issues.

The common law doctrine of "standing" prohibits a litigant from
raising another's legals rights. Grant County Fire Protection District v.
City of Moses Lake, 15 Wn.2d 719, 802, 83 P.3d 419 (2004). To have
standing a party must have suffered or imminently will suffer an injury.

The injury must be actual or imminent and cannot be abstract or merely
21



speculative. Federal Election Commission v. Akins, 524 U.S. 11 (1998).
The interest must be present and substantial not "a mere expectancy, or
future contingent interest". Primark Inc. v. Berreant Gardens Assocs.,
63 Wn.App. 900, 907, 823 P.2d 1116 (1992). It is noted that for
Appellate purposes, "an aggrieved party" who could seek appellate
review must be a person or entity whose personal rights or pecuniary
interests have been affected by the matter at issue. See State Ex. Rel.
Simeon v. Superior Court of King County, 20 Wn.2d 88, 90, 145 P.2d
1017 (1944). Generally standing requires that a party asserting interest
show an injury to a legally protected right. Sprague v. Sysco Corp., 97
Wn.App. 169, 176 n.2, 982 P.2d 1202 (1999). As explored in Cassell v.
Portelance, 172 Wn.App. 156, 294 P.3d 1 (2012) simply because
someone might be able to gain a litigation advantage by raising the rights

of another, does not confer "standing".

The same principles apply here, simply because the City could
have gained a litigation advantage by asserting Mr. Tammam's rights, a

litigation advantage is not the kind of interest that would confer standing.

Further it is noted that even if the City had "standing" to raise
such issues, it was obligated to raise service of process as an affirmative
defense in its answer or seek dismissal pursuant to CR 12(b). (CP 596-
601) Under the terms of CR 12(h) a failure to plead such an affirmative

defense or assert it within a 12(b) motion waives the issue. See
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Northwest Administrators, Inc. v. Roundy, 42 Wn.App. 771, 776, 713

P.2d 126 (1986).

Even if we assume arguendo that the City has "standing" there is
simply no doubt under the facts of this case that Mr. Tammam was
properly served three times prior to this case actually being called for
trial and that the City's challenges to such service are at best fanciful, and

most likely could be characterized as both legally and factually frivolous.

B. Mr. Tammam Was Served.

As correctly pointed out by the City, under RCW 4.16.080 and
RCW 4.16190, Ms. Hor, (a minor at the time of injury), had until her age
of majority, plus 3 years to file her negligence-based lawsuit. That date

calculates to October 30, 2010.

Once a lawsuit is filed, (near the expiration of the Statute of
Limitations), the litigant must serve one of the defendants within a 90-
day time frame in order to toll statute of limitation. See
RCW 4.16.170; Sidis v. Brodie/Dorhmann, Inc., 117 Wn. 2d 325, 815
P.2d 781 (1991). Here, it is undisputed that the City of Seattle was
timely served within this time frame, thus under what is known in the
"Sidis Rule", the statute of limitation was tolled — period. Nevertheless,

despite such tolling, Ms. Hor's initial counsel, Mr. Klein and Mr. Martin,
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made significant and extraordinary efforts to find Mr. Tammam who was

concealing himself for the purposes of avoiding service. *

As it is, it is debatable that Mr. Tammam, until such time he was
finally found and Appellant, who was able to procure an "acceptance of
service", (well in advance of trial), that the statute of limitation, and the
availability of service through Secretary of State under the "nonresident
motorist statute" RCW 46.64.040, ever ceased. It cannot be disputed that
following the accident he ran away from the scene, and did not provide
the information required by RCW 46.52.020, and failed to file an
accident report as required by RCW 46.52.030. As explored in the case
of Brown v. Pro West Transport Ltd., 76 Wn.App. 412, 421, 866 P.2d
223 (1994) a defendant is precluded from arguing that RCW 46.64.040
prevents tolling based on concealment, when they have failed to provide

an address under the terms of the above-referenced statute.

In any event there is simply no question that appellant's counsel,
(well in advance of trial), did all that was required in order to effectively
serve Mr. Tammam on a number of occasions. He was served through
the Secretary of State, he was served by publication, and ultimately he

accepted service, which is the basis for an entry of a default order against

’ Though unnecessary to decide, because of the strength of the above-referenced
arguments, arguably because Mr. Tammam was concealing himself to avoid service of
process the statute of limitation was tolled as to him until he was finally contacted by
Appellant's counsel and he signed an acceptance of service. Tolling by concealment is
set forth in RCW 4.16.180 and is a valid basis for tolling even if service by publication
otherwise would have been possible. See Couette v. Martinez, 71 Wn. App. 69, 75, 856
P.2d 723 (1993).
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him. It is undisputed that Mr. Klein began trying to locate Mr. Tammam
nearly 2 months in advance of filing of the complaint, and at various
times did so throughout the course of litigation. The City's suggestion
that Mr. Klein had to start his search earlier than 2 months prior to the
filing of the complaint, and 3 months prior to the expiration of the statute

of limitation, is unsupportable and contrary to well-established law.

In the case of Carras v. Johnson, 77 Wn.App. 588, 8§92 P.2d 780
(1995) the appellate court found that the plaintiff's attorney had engaged
in "due diligence" in attempting to serve the defendant prior to service
under the nonresident motorist statute, when he began his efforts to find
the defendant 9 days before expiration of statute of limitation, as
extended by the 90-day period afforded by RCW 4.16.170. Similarly
the Supreme Court found due diligence within the meaning of the
nonresident motorist statute, when the plaintiff began efforts to serve the
defendant 5 days before the expiration of the 90-day service of process
period afforded by RCW 4.16170. See Martin v. Triol, 121 Wn.2d 135,

847 P.2d 471 (1993).

As observed by the court of appeals in Carras, under Triol and
the supreme court's opinion in Martin v. Meier, 111 Wn.2d 471, 480, 760
P.2d 925 (1988) a plaintiff has the full period of the statute of
limitation (plus 90 days) in which to effectuate service. Thus the mere

fact that the plaintiff waited days before the statute elapsed, does not
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"militate against finding of due diligence". Carras, 77 Wn.App. at 593.
As indicated by Martin at 481, it is not required that the plaintiff utilize

nn

"all conceivable means" in order to meet the "due diligence" "standard".

In this case, appellant's counsel employed three investigators in
an attempt to contact and effectuate personal service on
Mr. Tammam and such efforts should be viewed as a model of '"due
diligence''; and certainly was more than adequate under existing

case law.

Given the fact that Mr. Tammam was personally served, and
accepted service, it is somewhat puzzling that the City is still dwelling
on whether or not he could be subject to service through the Secretary of
State under RCW 46.64.040. In any event such concerns have already

essentially been resolved by the Triol opinion.

In Triol the court looked through the various statutory schemes
and found that based on the rules of statutory construction that tolling
statutes, including RCW 4.16.170 should be harmonized with the
language of RCW 46.64.040 and found that service upon the Secretary
of State after 3 years, (and the statute of limitation had expired), was
permissible so long as it was done within the 90-day window afforded by
RCW 4.16.0170. Under the same principles of statutory construction, it

would defy common sense not to also apply the principles of Sidis and
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find that under the terms of RCW 4.16.170 that service upon one

defendant (the City of Seattle) tolled the statute of limitations.

Further, the Supreme Court's opinion in Huff v. Budbill, 141
Wn.2d 1,9, 1 P.3d 1138 (2000), cited Sheldon v. Fettig, 129 Wn.2d 601,
919 P.2d 1209 (1996) belies any assertion by the City that strict
contraction must always apply to substitute service statutes. As
indicated in Huff our Supreme Court observed that "more recently we
have applied liberal construction to service of process statutes in order to
effectuate the purpose of the statutes while adhering to its spirit and

intent".

While it is true in dicta the Sidis court suggested there are some
limitations to the tolling afforded when one defendant has been served
but not another, the Supreme Court's opinion, in Bosteder v. City of
Renton, 155 Wn.2d 18, 48-49, 117 P.3d 316 (2005), (in part superseded
by statute), indicates something more must be shown than a violation of
the court rules "in the air", in order to undermine the tolling afforded by
RCW 4.16.170. Beyond the City's efforts at professional insult, it is
respectfully suggested that no interest of the City was impacted by the
fact that Mr. Tammam was served well in advance of trial and ultimately
subject to an order of default. Simply because the City theoretically
could be exposed to joint and several liability should Mr. Tammam be a

party to this lawsuit, (which he was), is not the kind of prejudice which
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would warrant dismissal of Mr. Tammam from this case particularly
given the fact that he was actually served, defaulted and had a judgment

entered against him.

C. The City's Evidentiary Objections to Mr. Tammam's
Statements are Nonsense.

As Mr. Tammam was a proper party in this case under the
terms of ER 801 his statements against interest were not hearsay within
the definition of that term. In addition as such statements were against
Mr. Tammam's penal interests (acknowledging that he knew the police
were behind him and suggesting a continuing plan to engage in the crime
of elluding) such statements would constitute statements against penal

interests under the terms of ER 804(b).

Further, the City's suggestion that one or more of the exceptions
under ER 803 have no application to such statements are meritless.
Once could question how Mr. Tammam's statements, which were
occurring while he was being pursued by the police, in a high speed
pursuit, would not be a "excited utterance" within the meaning of
ER 803(a)(2). "The excited utterance exception to the rule against
hearsay evidence is grounded in the notion that under the stress of
excitement caused by a startling event a declarant may spontaneously
blurt out a statement, and, because of the circumstances, will not have

the opportunity to fabricate". See Nationwide Ins. v. Williams, 71
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Wn.App. 336, 858 P.2d 516 (1993). That's exactly what occurred here
Mr. Tammam was "blurting out" what his intent was in response to the
police pursuit, and clearly the circumstances did not afford an

opportunity to fabricate.

Further, under the terms of ER 803(a)(3), clearly Mr. Tammam's
statements described his then existing emotional state or state of mind,
including his intent or plan to stop if the police stopped pursuing him.
The court should reject the City's efforts to exclude what was, and
continues to be highly relevant evidence which was spontaneously
uttered, and which directly tells us what Mr. Tammam's state of mind
was at the time he was engaging in criminal activity. The defendant's

evidentiary objections have no merit.

IV.  CONCLUSION

For the reasons stated, above and in Appellant's Opening Brief,
this case should be reversed and remanded for a new trial. Additionally
defendant's cross appeal should be unequivocally rejected. The City of
Seattle should be required to pay terms (sanctions) for citing to an
unpublished opinion. Such behavior has become extremely repetitive

and should cease.
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H
Appellate Court of Illinois,
Mark LORENZ, Gary Lorenz, and Leslie Lorenz,
Plaintiffs,

V.

Thomas PLEDGE and The McDonough County
Sheriff's Department, Defendants—Appellees (Brian
Dayton, Individually and as the Special Administrator
of the Estate of Jill D. Dayton, Deceased, and Amanda
Dayton Nehring, Plaintiffs—Appellants).

No. 3-13-0137.
Feb. 5,2014.
Modified Upon Denial of Rehearing June 24, 2014.

Background: Injured motorist and special adminis-
trator of passenger's estate filed suit against sheriff's
deputy and sheriff's department for negligence and
wrongful death arising out of fatal collision of depu-
ty's squad car with motorist's vehicle during high
speed pursuit of suspect. Following jury trial, the
Ninth Judicial Circuit Court, McDonough County,
Richard H. Gambrell, J., entered judgment on jury's
verdict for defendants, and plaintiffs appealed.

Holdings: The Appellate Court, O'Brien, J., held that:
(1) adequate foundation was not laid for admission of
line-of-sight video produced by defendants' expert;
(2) plaintiffs were prejudiced by admission of video;
(3) expert testimony about motorist's duty to yield
cause of collision being motorist's failure to yield did
not impermissibly invade province of jury;

(4) evidence of squad car video supported plaintiffs'
closing argument about length of time that motorist
could see approaching squad car; and

(5) factual issues as to whether deputy's actions were
willful and wanton precluded summary judgment on

grounds of immunity.
Reversed and remanded; rehearing denied.

Schmidt, J., filed dissenting opinion and filed an
opinion concurring in part and dissenting in part on
denial of rehearing.

West Headnotes

[1] Evidence 157 €99

157 Evidence
1571V Admissibility in General
157IV(A) Facts in Issue and Relevant to Issues
157k99 k. Relevancy in general. Most Cited

Cases

“Relevant evidence” is any evidence that has a
tendency to make the existence of a fact of conse-
quence in the case more probable or less probable than
it would be without the evidence.

[2] Evidence 157 €150

157 Evidence
157IV Admissibility in General
157IV(E) Competency
157k150 k. Results of experiments. Most
Cited Cases

The foundational requirements for the admission
of experiments or tests case is whether the essential
conditions or essential elements of the experiment are
substantially similar to the conditions at the time of the
accident.

[3] Evidence 157 €150
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157 Evidence
157IV Admissibility in General

157IV(E) Competency
157k150 k. Results of experiments. Most

Cited Cases

If an experiment is presented as a reenactment of
the accident at issue, the proponent must establish the
test was performed under conditions closely dupli-
cating the accident.

[4] Evidence 157 €150

157 Evidence
157IV Admissibility in General
157IV(E) Competency
157k150 k. Results of experiments. Most
Cited Cases

When an experiment is designed to test only one
aspect or principle related to the cause or result of the
accident at issue, the exact conditions of the accident
do not need to be replicated but that particular aspect
or principle must be substantially similar.

[5] Evidence 157 €188

157 Evidence
157VI Demonstrative Evidence
157k188 k. Exhibition of person or object in
general. Most Cited Cases

The admission of demonstrative evidence that
may confuse or mislead the jury, or prejudice a party,
constitutes an abuse of the trial court's discretion.

[6] Appeal and Error 30 €-21050.1(1)

30 Appeal and Error
30X VI Review

30XVI(J) Harmless Error
30XVI(J)10 Admission of Evidence
30k1050 Prejudicial Effect in General
30k1050.1 Evidence in General
30k1050.1(1) k. In general. Most

Cited Cases

Where a trial court abuses its discretion in admit-
ting evidence, a reviewing court should grant a new
trial only where the error was substantially prejudicial
and affected the outcome of the case.

[7] Evidence 157 €150

157 Evidence
157IV Admissibility in General
157IV(E) Competency
157k150 k. Results of experiments. Most
Cited Cases

It is proper to exclude experiments to determine
the extent of a driver's visibility prior to the accident in
question if the conditions are not substantially similar.

[8] Evidence 157 €150

157 Evidence
1571V Admissibility in General
157IV(E) Competency
157k150 k. Results of experiments. Most
Cited Cases

Evidence 157 €=359(6)

157 Evidence
157X Documentary Evidence
157X(C) Private Writings and Publications
157k359 Photographs and Other Pictures;
Sound Records and Pictures
157k359(6) k. Motion pictures. Most
Cited Cases
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Essential conditions of line-of-sight video rec-
orded by sheriff's deputy's expert were not substan-
tially similar to those that existed at time deputy's
cruiser collided with motorist's vehicle during high
speed chase of suspect, and thus, adequate foundation
was not laid for admission of video in action for
wrongful death and negligence against deputy and
sheriff's department; pursuit involved speeds in excess
of 100 mph, while suspect's vehicle and cruiser in
video were driving at 40 mph., vehicles in experiment
were in different lane than suspect's vehicle and
cruiser, standing traffic was visible in video that was
not present when accident occurred, suspect vehicle's
lights were on in video, contrary to evidence that
suspect had turned lights off during pursuit, and video
was taken from static position in left-turn lane, while
evidence at trial suggested that motorist's vehicle was
consistently moving through intersection at time of
collision.

[9] Appeal and Error 30 €=1050.1(11)

30 Appeal and Error
30XVI Review
30XVI(J) Harmless Error
30XVI(J)10 Admission of Evidence
30k1050 Prejudicial Effect in General
30k1050.1 Evidence in General

30k1050.1(8) Particular Types of

Evidence
30k1050.1(11) k. Documentary

evidence; photographs. Most Cited Cases

Admission of line-of-sight video produced by
sheriff's deputy's expert, when essential conditions
depicted in video were not substantially similar to
conditions in accident, was prejudicial to injured
motorist and special administrator of passenger's es-
tate, in action against deputy and sheriff's department
for wrongful death and negligence arising out of dep-
uty's collision with motorist during course of high

speed pursuit of suspect's vehicle; critical issue at trial
was motorist's negligence in proceeding through in-
tersection, effect of video was to precondition jury to
accept defendants' theory of accident, video depicted
different scene in manner favorable to defense than
what motorist observed, and thus, video had potential
to mislead and confuse jury, and limiting instruction
given did not comply with pattern limiting instruction
that video's limited purpose related only to
line-of-sight as basis for expert's opinion.

[10] Trial 388 €213

388 Trial
388VII Instructions to Jury
388VII(B) Necessity and Subject-Matter
388k213 k. Matters of law in general. Most
Cited Cases

Trial 388 €242

388 Trial
388VII Instructions to Jury
388VII(C) Form, Requisites, and Sufficiency
388k242 k. Confused or misleading in-
structions. Most Cited Cases

The trial court must give instructions that fairly
and accurately state the law and are clear enough so
the jury is not misled.

[11] Trial 388 €=121(1)

388 Trial
388V Arguments and Conduct of Counsel
388k113 Statements as to Facts, Comments,
and Arguments
388k121 Comments on Evidence or Wit-
nesses
388k121(1) k. In general. Most Cited

Cases
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Evidence supported wrongful death plaintiffs'
closing argument inferring that deputy's squad car
video depicted a five-second period when motorist
could see approaching squad car based on when her
vehicle came into view on video prior to squad car's
crash with vehicle during deputy's high-speed pursuit
of suspect, even though defense expert opined that the
squad car was visible to motorist for 13 seconds,
where the video, which was equipped with audio and
an onscreen timer for jury to see, was admitted as
substantive evidence without objection.

[12] Evidence 157 €506

157 Evidence
157X Opinion Evidence
157XT1(B) Subjects of Expert Testimony
157k506 k. Matters directly in issue. Most
Cited Cases

Testimony by sheriff's deputy's expert that mo-
torist had duty to yield to deputy's emergency vehicle
before executing left turn, and that, in his expert
opinion, cause of deputy's collision with motorist's
vehicle was motorist's failure to yield, did not im-
permissibly invade province of jury, in action for
wrongful death and negligence, where jury was free to
reject expert's opinion and jury also had to determine
whether deputy acted willfully and wantonly, which
was a finding that jury could have made even if mo-
torist failed to yield.

[13] Evidence 157 €506

157 Evidence
157X Opinion Evidence
157XI1(B) Subjects of Expert Testimony
157k506 k. Matters directly in issue. Most
Cited Cases

An expert may opine on an ultimate fact or issue
as long as the other requirements for the expert tes-

timony are met.
[14] Judgment 228 €~181(27)

228 Judgment
228V On Motion or Summary Proceeding
228k181 Grounds for Summary Judgment
228Kk181(15) Particular Cases
228k181(27) k. Public officers and em-
ployees, cases involving. Most Cited Cases

Genuine issues of material fact existed as to
whether deputy's actions during high speed pursuit of
suspect were willful and wanton, precluding summary
judgment on grounds of immunity in action against
deputy and sheriff's department for wrongful death
and negligence arising out of deputy's collision with
motorist during pursuit. S.H.A. 745 ILCS 10/1-101 et
seq.

*5§52 John M. Spesia (argued), Kent Slater, and Jacob
Gancarczyk, all of Spesia, Ayers & Ardaugh, of Joliet,
for appellants.

Craig L. Unrath (argued), of Heyl, Royster, Voelker &
Allen, of Peoria, and Matthew R. Booker and
Douglass R. Bitner, of Heyl, Royster, Voelker & Al-
len, of Springfield, for appellees.

OPINION
Justice OBRIEN delivered the judgment of the court,
with opinion.

**273 Plaintiffs Brian Dayton, individually and
as special administrator of the estate of Jill Dayton,
deceased, Amanda Dayton Nehring, and others not
involved in this appeal, filed personal injury and
wrongful death actions against defendants Thomas
Pledge and the McDonough County sheriff's depart-
ment, for damages they sustained following a car
accident between the Daytons' minivan and a sheriff's
squad car. Following a trial, the jury entered a verdict
in favor of Pledge and the sheriff's **274 *553 de-
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partment. The Daytons appealed. We reverse and
remand for a new trial.

92 FACTS

9 3 On September 3, 2004, at approximately
11:30 p.m., defendant McDonough County sheriff's
department received a call regarding an erratically
driven sport utility vehicle (SUV). Defendant Deputy
Thomas Pledge, who responded to the call, located
and observed the SUV. His squad video activated, and
after seeing the SUV swerve several times, Pledge
effectuated a traffic stop. As Pledge approached the
stopped SUV, it sped away, and he pursued the vehi-
cle. The SUV and Pledge proceeded southbound on
Route 67, heading into Macomb. Pledge's vehicle
reached speeds as high as 110 miles per hour and was
traveling at 100 miles per hour approximately four
seconds before he entered the intersection of Route 67
and University Drive. The SUV turned off its head-
lights as it neared the intersection.

9 4 At the same time the SUV and Pledge were
speeding toward the intersection, a minivan traveling
northbound on Route 67 and occupied by 16—year—old
Amanda Dayton, the driver; her mother, Jill Dayton,
in the passenger seat; and their friend, Mark Lorenz, in
the backseat, entered the intersection's center turn lane
to proceed left onto University Drive. The SUV
passed through the intersection, and as Amanda began
the left turn, the squad entered the intersection and
struck the minivan on the passenger side. Pledge,
Amanda and Lorenz were injured, and Jill was killed
in the accident.

9 5 Plaintiffs Mark Lorenz, Gary Lorenz, Leslie
Lorenz (collectively, the Lorenzes), Brian Dayton,
individually and as special administrator of the estate
of Jill Dayton, and Amanda Dayton Nehring (collec-
tively, the Daytons) sought to recover damages for
their injuries from Pledge, individually and as a
McDonough County deputy sheriff, and the
McDonough County sheriff's department (collective-
ly, the McDonough County defendants). The Lorenzes

are not part of this appeal. The fourth amended com-
plaint asserted wrongful death and bodily injury
against Pledge and the sheriff's department. The
complaint alleged that Pledge acted both negligently,
and willfully and wantonly, and violated provisions of
several statutes and the sheriff's department pursuit
policy.

9 6 Both parties filed motions in limine. The
Daytons sought to preclude a videotape prepared by a
defense expert witness, Michael O'Hern. The video
portrays a visibility or line-of-sight study undertaken
by O'Hern and designed to give an indication of the
line of sight down Route 67 that Amanda would have
had from the lefi-turn lane. The Daytons argued that
the video was an enactment of the crash and its pro-
bative value was outweighed by its prejudicial effect.
Following a hearing, the trial court denied the motion
in limine. The McDonough County defendants filed a
motion for summary judgment, arguing that additional
negligence counts the Daytons added in their fourth
amended complaint were barred by tort immunity. The
new counts alleged that Pledge was not executing or
enforcing the law when he pursued the SUV, which
the Daytons argued precluded Pledge and the sheriff's
department from the protection of tort immunity. The
motion was heard and denied, and the McDonough
County defendants filed a motion seeking certification
for an interlocutory appeal. The trial court denied the
motion for certification.

9 7 A jury trial ensued. Testifying for the Daytons
were Pledge, expert witness Robert Johnson, Amanda
Dayton Nehring, and Brian Dayton. Evidence deposi-
tions of an occurrence witness and a medical doctor
were read into evidence. The occurrence witness tes-
tified that she saw the **275 *554 accident occur and
that the Dayton minivan was starting to turn left when
the squad car collided with it. The squad car did not
swerve or brake and its brake lights did not come on.
Michael O'Hern testified as an expert witness for the
defense. He created the line-of-sight video in response
to an early claim by the Daytons that there were trees
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blocking Amanda's visibility. He undertook the ex-
periment to determine whether there were any struc-
tures impeding Amanda's view; whether she could see
Pledge's squad car; and whether it was necessary for
her to yield to oncoming traffic. O'Hern reiterated a
number of times that the video was not a reconstruc-
tion of the accident and explained the various differ-
ences between the conditions of the actual crash and
the line-of-sight experiment, including speed, lane
position, static position from the left lane, normal
driving conditions, and an illuminated SUV. The
conclusion O'Hern reached from the experiment was
that Amanda had a “clear line of sight of both south-
bound lanes of traffic” for one-half mile as observed
from the lefi-turn lane. In addition to the video,
O'Hern also based his opinion on his experience and
training.

9 8 The Daytons timely objected to use of the
video, arguing it was cumulative, inaccurate, and
confusing, and that its probative value was out-
weighed by its prejudicial effect. The trial court
overruled the objection and gave a limiting instruction
to the jury as follows:

“The witness has explained why the video was
produced and you should consider it only for pur-
poses of the consideration that the witness took of
the information that's contained therein. You can
consider the material for that purpose in deciding
what weight, if any, you give the opinions that have
been testified to by the witness.”

9 9 Based on O'Hern's review of the squad car
video, he concluded that Amanda's line of sight was
blocked for one second by the passing SUV but the
squad's emergency lights were still visible, and that
Amanda could see the approaching squad for 13 to 15
seconds before the impact. He further opined that
Pledge was traveling at 86 miles per hour entering the
intersection, slowed to 73.9 miles per hour prior to
impact, and to 70 miles per hour at impact. O'Hern
stated that Amanda “would have a duty to yield and

stop and not engage in that left turn maneuver in front
of the vehicle.” He opined that Amanda had a duty to
yield to oncoming traffic in general, and to emergency
vehicles in particular, when turning left. In O'Hern's
professional opinion, Amanda's failure to yield was
the cause of the accident and Pledge operated with due
regard for the public's safety.

9 10 Pledge testified, in part, that he was aware of
the license plate number of the SUV before he began
to pursue the vehicle. He also heard on the police
monitor that the Macomb police were placing spike
strips to stop the SUV and were prepared to apprehend
the driver. He anticipated that the SUV would ulti-
mately crash and that it created a “huge safety con-
cern” by traveling without its headlights. Pledge knew
his speed reached 110 miles per hour during the pur-
suit. He saw the Dayton minivan in the lefi-turn lane
but opted to proceed through the intersection in order
to keep the SUV in sight. Pledge grew up in the Ma-
comb area and was familiar with the intersection
where the accident occurred and was aware that other
accidents occurred there, often involving lefi-turning
vehicles. As an officer, Pledge had responded to some
of the accident scenes at the intersection. Pledge was
also aware that Western Illinois University (WIU) was
in session, increasing the population in the area of the
intersection, which was an entrance to campus. It was
a holiday **276 *555 weekend, which also increased
pedestrian and vehicular traffic.

9 11 Pledge further testified regarding the sheriff's
department policy regarding high speed pursuits. The
policy stated that “ ‘fresh pursuit’ at high speeds is
justified only when the officer knows or has reasona-
ble grounds to believe the violator has committed or
attempted to commit as serious felony.” (Emphasis is
original.) The policy also provides that it is not in-
consistent with the pursuit policy “that it is sometimes
better to discontinue pursuit, than to continue pursuit
and risk the consequences.” The policy provides other
regulations and procedures regarding “fresh pursuit,”
including advising that the officer must consider,
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“most importantly, the safety of citizens, whose pro-
tection is his major objective.” The policy allows
officers in pursuit to exceed the speed limit and violate
other traffic regulations, but only with the squad's
lights and siren employed and “[i]f the utmost safety is
insured for self and others.” Finally, the policy pro-
vides that an officer engaged in pursuit is not “relieved
of his duty to drive with ‘due regard’ for the safety of
all persons, nor protected from the consequences of
any reckless disregard for their safety.”

9 12 Closing arguments took place. Counsel for
the Daytons argued that Amanda's vehicle was only
visible for five seconds before the collision as indi-
cated in the squad video. The defense objected, to
which the trial court responded, as follows:

“The objection is that you have misstated the fact.
That is, I believe that there was testimony or some
sort of evidence that there was a period of five se-
conds within which the squad car would have been
viewed, and my recollection of the evidence is that
there was no such testimony from any of the occu-
pants of the [minijvan. There was no testimony
from the evidence deposition of the occurrence
witness, and there was no testimony of five seconds.
The only testimony that I heard was the opinion
witness of the defense.”

9 13 During deliberations the jury asked to see the
squad car video, along with other evidence. The video
was replayed for the jury. The jury returned a verdict
for the McDonough County defendants and against
the Daytons. The Daytons filed a posttrial motion,
maintaining that the O'Hern video was improperly
admitted; O'Hern improperly gave an opinion on
Amanda's duty; they were prejudiced by the defense's
closing argument; and the trial court failed to properly
instruct the jury. The Daytons' motion was heard and
denied. They appealed.

q 14 ANALYSIS

9 15 The Daytons raise four issues on appeal.
They challenge the trial court's rulings on the admis-
sion of the defense's line-of-sight video; the limiting
instruction concerning the video; the limitations on
their closing argument; and the defense expert's tes-
timony regarding Amanda's duty.

9 16 The first issue is whether the trial court erred
in admitting the defense video. The Daytons argue that
the line-of-sight video submitted by the defense was
improperly admitted. They maintain the conditions
shown in the video were not substantially similar to
the conditions of the accident, and the video was in-
accurate, misleading, and confusing, unfairly biased to
the defense theory, and an informal accident recon-
struction.

[1]1 9 17 The general guidelines for the admission
of experiments are found in Illinois Rules of Evidence
401 and 402 (111 R. Evid. 401, 402 (eff. Jan. 1, 2011))
regarding relevant and irrelevant evidence. Relevant
evidence is any evidence that has a tendency to make
the existence of a fact of consequence in the case more
probable or **277 *556 less probable than it would be
without the evidence. Voykin v. Estate of DeBoer, 192
Il2d 49, 57, 248 Tl.Dec. 277, 733 N.E2d 1275
(2000); People v. Monroe, 66 11.2d 317, 321-22, 5
IlLDec. 824, 362 N.E.2d 295 (1977). In addition, a
court may exercise its discretion and exclude evi-
dence, even if it is relevant, if the danger of unfair
prejudice substantially outweighs its probative value.
Il R. Evid. 403 (eff. Jan. 1, 2011); People v. Hanson,
238 1l.2d 74, 102, 345 1.Dec. 395, 939 N.E.2d 238
(2010). Distinguishing between an experiment (sub-
stantive evidence) and the use of demonstrative evi-
dence (explanatory evidence) is sometimes difficult
and confusing. See People v. Hayes, 353 Ill.App.3d
355, 360, 288 Ill.Dec. 981, 818 N.E.2d 916 (2004);
Foster v. Devilbiss Co., 174 1l1.App.3d 359, 365, 124
Il.Dec. 600, 529 N.E.2d 581 (1988); Michael H.
Graham, Graham's Handbook of Illinois Evidence §
401.11, at 190 (10th ed. 2010).
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[21[31[4]1(5][6] § 18 The foundational require-
ments for the admission of experiments or tests is
“whether the ‘essential conditions' or ‘essential ele-
ments' of the experiment are substantially similar” to
the conditions at the time of the accident. Brennan v.
Wisconsin Central Ltd., 227 Tll.App.3d 1070, 1087,
169 Ill.Dec. 321, 591 N.E.2d 494 (1992). If an ex-
periment is presented as a reenactment, the proponent
must establish the test was performed under condi-
tions closely duplicating the accident. Brennan, 227
TLApp.3d at 1087, 169 Ill.Dec. 321, 591 N.E.2d 494.
When an experiment is designed to test only one as-
pect or principle related to the cause or result of the
accident at issue, the exact conditions of the accident
do not need to be replicated but that particular aspect
or principle must be substantially similar. Galindo v.
Riddell, Inc., 107 I11. App.3d 139, 144, 62 Ill. Dec. 849,
437N.E.2d 376 (1982). This court reviews evidentiary
errors for an abuse of discretion. Bosco v. Janowitz,
388 IIL.App.3d 450, 463, 328 Ill.Dec. 96, 903 N.E.2d
756 (2009). The admission of demonstrative evidence
that may confuse or mislead the jury, or prejudice a
party, constitutes an abuse of the trial court's discre-
tion. Hernandez v. Schittek, 305 I1.App.3d 925, 932,
238 Ill.Dec. 957, 713 N.E.2d 203 (1999). Where a trial
court abuses its discretion in admitting evidence, a
reviewing court should grant a new trial only where
“the error was substantially prejudicial and affected
the outcome of the case.” Taluzek v. Illinois Central
GulfRR. Co., 255 1. App.3d 72, 83, 193 Ill.Dec. 816,
626 N.E.2d 1367 (1993).

[71 1 19 It is proper to exclude experiments to
determine the extent of visibility prior to the accident
in question if the conditions are not substantially sim-
ilar. See Kent v. Knox Motor Service, Inc., 95
L. App-3d 223, 226, 50 I1.Dec. 804, 419 N.E.2d 1253
(1981) (where type of vehicle, light condition, and
conditions of highway in line-of-sight test were not the
same, nor substantially the same, as during the acci-
dent, the trial court's refusal to admit experiment to
determine extent of driver's visibility was not an abuse
of discretion); Amstar Corp. v. Aurora Fast Freight,

141 M. App.3d 705, 709, 96 IlL.Dec. 31, 490 N.E.2d
1067 (1986) (proper to exclude videotape where the
difference in vantage point from position of video
camera and position of driver was significant and
misleading); French v. City of Springfield, 65 Nl.2d
74, 81-82, 2 Ill.Dec. 271, 357 N.E.2d 438 (1976) (city
was prejudiced by improper admission of motion
picture, which depicted area where accident occurred
and preconditioned the minds of the jurors to accept
the plaintiff's theory of the case). This court recently
addressed the same issue presented here in Johrnson v.
Bailey, 2012 1L App (3d) 110016, 359 Ill.Dec. 931,
967 N.E.2d 961, and rejected arguments similar to
those presented by the McDonough**278 *557
County defendants. In Johnson, the trial court im-
properly admitted photographs that the defense argued
portrayed the layout of the gas station parking where
the plaintiff was injured in a collision with the de-
fendant. Johnson, 2012 IL App (3d) 110016, § 15, 359
Ill.Dec. 931, 967 N.E.2d 961. One vehicle shown in
the photo accurately represented the position of the
defendant's vehicle but the second vehicle in the photo
was not in a location substantially similar to the loca-
tion of the plaintiff's vehicle when the accident oc-
curred. Johnson, 2012 IL App (3d) 110016, § 15, 359
I1.Dec. 931, 967 N.E.2d 961. In addition to depicting
the lot's layout and traffic flow, the photos also
showed an inaccurate location of the plaintiff's vehi-
cle, which we considered could mislead the jury.
Johnson, 2012 1L, App (3d) 110016, § 15, 359 Ill.Dec.
931,967 N.E.2d 961. Because the photographs did not
accurately portray the location of plaintiff's vehicle,
we found that the foundation was incomplete and the
plaintiff was prejudiced by their improper admission.
Johnson, 2012 IL App (3d) 110016, § 16, 359 I11.Dec.
931, 967 N.E.2d 961.

[8] 7 20 The same circumstances are present in
the instant case. The video does not meet the test for
admissibility of experimental evidence. For the video
to satisfy the foundational requirements, the defense
needed to establish that the essential conditions of the
line-of-sight experiment were substantially similar to
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those that existed when the accident occurred. It is
undisputed that the essential conditions regarding line
of sight were not substantially similar when the video
was created. The pursuit involved speeds in excess of
100 miles per hour, while the SUV and squad car in
the video were driving at 40 miles per hour. The ve-
hicles in the experiment were in a different lane than
the SUV and Pledge's vehicle, and standing traffic is
visible in the video that was not present when the
accident occurred. The SUV's lights were on in the
video, contrary to the pursued SUV, which had turned
off its lights during the pursuit. The video was taken
from a static position in the lefi-turn lane, while the
evidence at trial suggests Amanda's minivan was
consistently moving through the intersection.

9 21 The McDonough County defendants ex-
pressly admit the differences exist, but argue that they
g0 to the weight the jury should give the evidence, not
to its admissibility. The defendants assert the jury was
informed repeatedly throughout the trial that the
line-of-sight experiment was not a re-creation of the
accident. We agree with the defense that it repeatedly
informed the jury that the video was not a re-creation.
Nevertheless, that does not relieve the McDonough
County defendants of the obligation to demonstrate
that the essential conditions of the line-of-sight evi-
dence offered by their expert were substantially sim-
ilar to the conditions as they appeared in Amanda's
line of sight at the time of the accident. The various
differences, as discussed above, preclude any sub-
stantial similarities regarding line-of-sight conditions.
Like the defendant in Johnson, the McDonough
County defendants cannot establish that the essential
conditions regarding Amanda's line of sight were
substantially similar to the conditions existing when
the video experiment was performed. Because the
defendants cannot satisfy the requirements for the
admission of demonstrative evidence, we find the
video was admitted in error.

[9] 9 22 We further find that the improper ad-
mission prejudiced the Daytons. A critical issue in the

case was Amanda's negligence. The effect of the video
was to precondition the jury to accept the defense's
theory of the accident. Because its essential conditions
were not substantially similar to conditions when the
accident **279 *558 took place, the video had the
potential to confuse and mislead the jury. The video
depicted a different scene than Amanda would have
seen when the accident occurred and offered a por-
trayal of the accident's circumstances favorable to the
defense. The prejudicial impact of the video out-
weighed its probative value and precluded its admis-
sion.

9 23 We find that the trial court abused its dis-
cretion in allowing the video to be admitted into evi-
dence and that the Daytons are entitled to a new trial.
Although the resolution of the first issue is dispositive,
we briefly address the other issues the Daytons raise
on appeal to the extent they are likely to arise in the
new trial.

9 24 The Daytons challenge the limiting instruc-
tion provided by the trial court regarding the defense
video, asserting it was confusing, prejudicial and
improper. We agree. The Illinois Pattern Jury In-
structions provide the following instruction on evi-
dence admitted for a limited purpose:

“The following evidence concerning [ (describe
evidence) ] is to be considered by you solely as it
relates to [ (limited subject matter) ]. It should not be
considered for any other purpose.” Illinois Pattern
Jury Instructions, Civil, No. 2.02 (2000) (hereinaf-
ter, IPI Civil (2000) No. 2.02).

The trial court instructed the jury as follows:

“The witness has explained why the video was
produced and you should consider it only for pur-
poses of the consideration that the witness took of
the information that's contained therein. You can
consider the material for that purpose in deciding
what weight, if any, you give the opinions that have
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been testified to by the witness.”

[10] 9 25 The trial court's limiting instruction did
not track the language of the applicable pattern jury
instruction. See IPI Civil (2000) No. 2.02. The trial
court must give instructions that fairly and accurately
state the law and are clear enough so the jury is not
misled. Eskew v. Burlington Northern & Santa Fe Ry.
Co., 2011 IL App (1st) 093450, 931, 354 I1l.Dec. 683,
958 N.E.2d 426. The limiting instruction given by the
trial court did not clearly or comprehensively inform
the jury that the video's limited purpose related only to
line of sight as the basis for the defense expert's
opinion.

[11] § 26 The Daytons also challenge the trial
court's limitation on their closing argument, arguing
that the trial court prevented them from offering an
inference arising from the squad car video. In closing
argument, counsel for the Daytons inferred that the
squad video depicts a five-second period when
Amanda could see the approaching squad based on
when her minivan comes into view on the video. We
consider the Daytons' argument to be supported by the
evidence presented. The squad video, admitted as
substantive evidence without objection, was viewed
by the jury, which was capable of determining the
amount of time it thought Amanda had to see the
squad car. The opinion of the defense expert that the
squad was visible to Amanda for 13 seconds was
based on his viewing of the squad video. The jury was
free to reject his conclusion in favor of its own de-
termination based on what the jurors saw in the squad
video, which was equipped with audio and an on-
screen timer. Watching the video and counting the
seconds are not beyond the ken of the ordinary juror
and not subjects limited to expert testimony. Kimble v.
Earle M. Jorgenson Co., 358 1. App.3d 400, 41213,
294 Mll.Dec. 402, 830 N.E.2d 814 (2005). At retrial,
the trial court should not limit the Daytons' presenta-
tion of this argument, if appropriate.

[12][13] § 27 Lastly, the Daytons argue that the

trial court improperly allowed the **280 *559 defense
expert to testify regarding Amanda’s duty and that the
testimony misstated Illinois duty law and prejudiced
them. We find there was no error in O'Hern's testi-
mony regarding Amanda's duty. It is well settled that
an expert may opine on an ultimate fact or issue as
long as the other requirements for the expert testimony
are met. Jackson v. Seib, 372 Ill.App.3d 1061, 1071,
310 HLDec. 502, 866 N.E2d 663 (2007). O'Hern
testified that Amanda had a duty to yield to Pledge's
emergency vehicle before executing the left turn and
that, based on his training, education and experience,
the cause of the accident was Amanda's failure to
yield. O'Hern's opinion does not impermissibly in-
trude on the jury's role because the jury was free to
reject O'Hern's opinion. Zavala v. Powermatic, Inc.,
167 111.2d 542, 545, 212 I11.Dec. 889, 658 N.E.2d 371
(1995).

[14] 9 28 The dissent claims that it is not neces-
sary to reach the evidentiary issues because, as a
matter of law, the Daytons cannot demonstrate that
Pledge's actions were willful and wanton. To adopt the
view of the dissent would be to grant immunity to the
police in this circumstance when the legislature has
specifically declined to do so in the Tort Immunity
Act. See Suwanski v. Village of Lombard, 342
ML App.3d 248, 259, 276 TlDec. 766, 794 N.E.2d
1016 (2003).

9 29 The facts in this case are similar, but not
identical, to cases cited by the McDonough defendants
and are likewise similar, but not identical, to cases
cited by the Daytons in support of each side's argu-
ment concerning the imposition of a duty. See, e.g.,
Hall v. Village of Bartonville Police Department, 298
T1.App.3d 569, 232 Ill.Dec. 701, 699 N.E.2d 148
(1998); Suwanski v. Village of Lombard, 342
I1.App.3d 248, 276 Ill.Dec. 766, 794 N.E2d 1016
(2003). It is precisely because of the intense focus on
the particular facts of each case that the determination
of whether Pledge's actions were willful and wanton
are factual matters for the jury to decide. Doe-3 v.
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MecLean County Unit District No. 5 Board of Direc-
tors, 2012 IL 112479, § 45, 362 Ill.Dec. 484, 973
N.E.2d 880.

9 30 In denying the motion for summary judg-
ment, the trial court found there were many factors
that weighed for and against a determination of willful
and wanton conduct and such a determination was a
jury question. Evidence was presented at trial bearing
on whether Pledge's pursuit was willful and wanton
and included the following. Pledge testified he knew
the license plate number of the SUV before the pursuit
began; he knew that the Macomb police department
had placed spike strips to stop the fleeing SUV; other
accidents involving vehicles turning left had occurred
at the intersection; and there was an increased popu-
lation in the area of the intersection because school
was in session and it was a holiday weekend. Pledge
was also aware that his speed reached 110 miles per
hour at one point in the pursuit. He saw the Dayton
vehicle in the center lane intending to turn left. Pledge
believed that the SUV would crash during the pursuit
and that the SUV created a “huge safety concern” to
vehicular and pedestrian traffic by traveling with its
lights off.

9 31 Pledge also acknowledged the existence of
and his familiarity with the sheriff's department pur-
suit policy. The policy allowed officers to engage in a
high-speed pursuit only with the “utmost safety” and
when the officer knows or has reasonable grounds to
believe that the subject of the pursuit has committed or
is going to commit a serious felony. A serious felony
is one involving “an actual or threatened attack.”
Pledge did not know at the time of the pursuit whether
the SUV driver had committed or was going to com-
mit as serious felony involving “actual or threatened
**281 *560 attack.” He admitted the pursuit did not
meet the criteria of the policy but believed it was
proper under the circumstances. Pledge admitted it
was unlikely the SUV was going to stop as a result of
the pursuit and in light of its flight from the earlier stop
and extinguishing its lights to avoid detection by the

police. Lastly, an eyewitness to the accident testified
that she saw the minivan begin the left turn and then
get hit by the squad car. The officer did not attempt to
swerve or brake and she did not observe the squad
car's brake lights come on. Based on the evidence
presented, we find that the trier of fact is entitled to
determine whether Pledge's actions were willful and
wanton after considering all of the evidence.

9 32 For the foregoing reasons, the judgment of
the circuit court of McDonough County is reversed
and the cause remanded.

9 33 Reversed and remanded.

Justice CARTER concurred in the judgment and

opinion.

Justice SCHMIDT dissented, with opinion.

Justice SCHMIDT also concurred in part and dis-

sented in part upon denial of rehearing, with opinion.
9134 SEPARATE OPINION UPON DENIAL OF

REHEARING

9 35 Justice SCHMIDT, concurring in part and dis-

senting in part.

§ 36 As the majority notes, plaintiffs raise four
arguments on appeal: two issues relate to the
line-of-sight video, one relates to the trial court al-
legedly limiting plaintiffs' argument during closing,
and the final issue concerns the defense expert's tes-
timony regarding Amanda's duty. Supra q 15. I concur
with the majority that the trial court committed no
error in allowing the defense expert to opine on
Amanda's duty. I dissent from the remainder of the
majority's opinion.

9 37 The three remaining issues cannot serve as a
basis to nullify the jury's verdict for numerous reasons.

* First, this matter never should have proceeded to trial,

rendering any potential trial errors harmless. Second,
assuming that the trial court properly denied defend-
ants' motion for summary judgment, it did not abuse
its discretion when admitting the line-of-sight video,
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instructing the jury or during plaintiffs' closing argu-
ment. Finally, the jury's verdict makes clear that it
found Deputy Pledge did not act willfully or wantonly.
As the alleged errors are only relevant to Amanda's
comparative fault and have no bearing on Pledge's
actions, they are harmless at best. Even if the verdict
had not made it clear, the verdict in favor of defend-
ants and against Amanda is a general verdict. The
alleged error only went to Amanda's alleged negli-
gence. If we cannot know on which basis the jury
ruled, the error is not reversible. Witherell v. Weimer,
118 Ml.2d 321, 113 Il.Dec. 259, 515 N.E.2d 68

(1987).

9 38 I. Defendants' Motion for Summary Judg-
ment/Directed Verdict

4 39 It is clear that this case never should have
gone to trial and, therefore, any errors in evidentiary
rulings are, at best, harmless and not a proper basis for
reversal. Wade v. City of Chicago, 364 1. App.3d 773,
784-85, 301 IlDec. 621, 847 N.E.2d 631 (2006).
Likewise, defendants' motion for directed verdict
should have been granted. The evidence at trial clearly
establishes that defendants' motion for summary
judgment should have been granted. While those with
nothing more important to do can sit and ponder
whether Pledge's decision to follow the fleeing vehicle

was negligent, no reasonable person could conclude -

that his actions constituted willful and wanton con-
duct. As a **282 *561 matter of law, the deputy's
conduct did not constitute willful and wanton mis-
conduct.

9 40 Willful and wanton conduct is “a course of
action which shows an actual or deliberate intention to
cause harm or which, if not intentional, shows an utter
indifference to or conscious disregard for the safety of
others or their property.” 745 ILCS 10/1-210 (West
2010). Our supreme court has held that “[w}illful and
wanton conduct is found where an act was done with
actual intention or with a conscious disregard or in-
difference for the consequences when the known
safety of other persons was involved.” (Internal quo-

tation marks omitted.) Burke v. 12 Rothschild's Liquor
Mart, Inc., 148 111.2d 429, 451, 170 Ill.Dec. 633, 593
N.E.2d 522 (1992).

9 41 The defendants argue that any errors in evi-
dentiary rulings were harmless because the plaintiffs,
as a matter of law, failed to prove that Pledge was
guilty of willful and wanton conduct. In dealing with
this argument, the majority virtually ignores all the
case law cited by defendants, including cases from this
court affirming summary judgment granted in police
pursuit cases. The majority's “analysis” consists of
saying that the cases cited by defendants in support of
their arguments contained “similar, but not identical”
facts to those presented here. Supra § 29. The majority
does not explain what facts made this case similar to
the case cited by plaintiffs, or why the facts in this case

‘compel a result different than those reached in the

cases cited by defendants.

9 42 The majority simply proclaims, “It is pre-
cisely because of the intense focus on the particular
facts of each case that the determination of whether
Pledge's actions were willful and wanton are factual
matters for the jury to decide.” Supra §29. If that is a
correct statement of the law, then summary judgment,
directed verdict and judgment rn.o.v. are all dead let-
ters. One can only conclude that the majority rejects
the notion of taking any issue away from the jury. If
s0, some transparency would be helpful. If the issues
presented here are always jury questions, then the
cases cited by defendants are wrong and the majority
should say that it is rejecting them.

9 43 The majority argues above (supra Y 28) that
to adopt my view would be to grant the police im-
munity in this circumstance, despite the legislature's
failure to do so. Of course, this argument is disin-
genuous. Neither defendants nor I have argued for
immunity for willful and wanton misconduct. De-
fendants' argument is straightforward; Pledge's con-
duct in this case did not, as a matter of law, rise to the
level of willful and wanton misconduct. Stated in
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another way, Pledge's conduct in this case did not
create a jury question as to whether it rose to the level
of willful or wanton misconduct. Nonetheless, the
majority's mischaracterization of the dissent is proba-
bly the strongest argument in the majority opinion.

9 44 Likewiss, in paragraph 29 above, the major-
ity refers to “each side's argument concerning the
imposition of a duty.” Neither side argued, nor do I,
about the imposition of a duty. First of all, if the ex-
istence of a duty were the issue that would clearly be a
question of law. No one has argued that the defendant
did not have a duty to refrain from willful and wanton
misconduct. The majority then cites Doe—3 v. McLean
County Unit District No. 5 for a general proposition of
law which that case does not support.

9 45 Doe-3 involved a lawsuit brought by pupils
of a Champaign County school that were molested by
a teacher who previously worked in a McLean County
school. Doe-3, 2012 IL 112479, § 3, 362 Ill.Dec. 484,
973 N.E.2d 880. The pupils claimed the McLean
County school district acted willfully **283 *562 and
wantonly by failing to fully disclose the teacher's work
history. Id. § 8. The defendant McLean County school
district filed motions to dismiss pursuant to sections
2-615 and 2-619.1 of the Code of Civil Procedure
(735 ILCS 5/2-615,2-619.1 (West 2010)), claiming it
owed no duty of care to students in the Champaign
County school district. Doe—3, 2012 IL 112479, § 9,
362 Ill.Dec. 484, 973 N.E.2d 880. Our supreme court
very clearly stated, in its opening line of Doe-3, that
the “issue in this case is whether defendants owed
plaintiffs a duty of care.” Id Y 1.

9 46 The majority herein cites to paragraph 45 of
the Doe—3 opinion, claiming it mandates in “each case
that the determination of whether Pledge's actions
were willful and wanton are factual matters for the
jury to decide.” Supra § 29. What the Doe-3 court

actually said in paragraph 45 is this:

“Finally, we emphasize that our holding in this
case is limited to finding, under the particular cir-
cumstances presented here, that the allegations in
plaintiffs' complaints are sufficient to establish that
defendants owed plaintiffs a duty of care. We ex-
press no opinion on whether defendants have
breached their duty of care, whether defendants
acted willfully and wantonly, and whether defend-
ants' breach was a proximate cause of plaintiffs'
injuries, which are factual matters for the jury to
decide.” (Emphasis added.) Doe-3, 2012 IL
112479, ] 45, 362 Ill.Dec. 484, 973 N.E.2d 880.

147 Again, there is no dispute amongst the parties
herein that Pledge owed plaintiffs a duty to refrain
from acting willfully and wantonly. The majority cites
to Doe-3 in an attempt to avoid distinguishing cases
that hold a court may decide, as a matter of law,
whether an officer acted willfully and wantonly when
conducting a high speed pursuit.

9 48 One such case is Hall v. Village of Barton-
ville Police Department, 298 Ill.App.3d 569, 232
Mi.Dec. 701, 699 N.E2d 148 (1998). In Hall, the
driver of a vehicle that collided with a truck, which
was being pursued by police, filed suit against the
pursuing officer “alleging violations of department
procedures, willful and wanton conduct, and reckless
disregard for the safety of others.” Id. at 570-71, 232
IL.Dec. 701, 699 N.E.2d 148. In affirming summary
judgment on behalf of the officer and his department,
this court highlighted main facts contained within the
record, including: (1) the truck driver's perceived
intoxication; (2) the officer activated his lights and
siren; (3) the officer noted the truck's license plate
number before the truck accelerated and sped off; (4)
the chase occurred on a four-lane highway; (5) the
location of the chase was not a densely populated
urban area; (6) the weather was clear; (7) the road was
dry; (8) the duration of the chase was relatively brief;
and (9) the chase reached speeds of 105 miles per hour
near the town of Bartonville. Based on those facts, this
court affirmed the trial court's conclusion, that as a
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matter of law, “the officer did not act in disregard for
the safety of others.” /d. at 573, 232 IlL.Dec. 701, 699
N.E.2d 148.

949 The facts of Hall are incredibly similar to the
case at bar. Yet, the majority relieves itself of its duty
to explain why both the trial court and this court
properly found the police officer in Hall did not act
willfully or wantonly, as a matter of law, and yet a
similar determination would be improper in this mat-
ter. The closest the majority comes to explaining why
judgment as a matter of law is inappropriate in this
case can be found at paragraph 30, supra. In it, the
majority notes that Pledge knew the license number of
the offending vehicle. So did the officer in Hall.

*563 **284 9 50 This is not a case where the of-
ficer would reasonably think, “Oh, I'll arrest this guy
tomorrow.” It is a case where a reasonable officer
would think, “T've gotta get this idiot off the road.”

9 51 The majority then misquotes the record,
claiming Pledge “knew that the Macomb police de-
partment had placed spike strips to stop the fleeing
SUV.” Supra § 30. He knew no such thing. During the
75-second chase, he heard over his radio “the Ma-
comb Police Department talking about putting out
spike strips.” He had no knowledge of where the
Macomb police department might eventually put the
spike strips. He had limited knowledge of how spike
strips worked as his department did not use them.
Since Pledge had “no assumption of where it was
going to go,” I fail to see how the Macomb police
department discussing the possibility of setting up
spike strips at a location unknown to Pledge is evi-
dence of willful and wanton conduct. There was no
other evidence regarding the spike strips. Query: Just
how would the Macomb police know where to put the
spike strips unless someone was behind the reckless
driver reporting his position?

9 52 The majority further cites the fact that Pledge

“was also aware that his speed reached 110 miles per
hour at one point in the pursuit” as evidence “weighed
for” a “determination of willful and wanton conduct.”
Supra  30. Again, willful and wanton conduct can
only be found where an act is done with actual inten-
tion to harm or with a conscious disregard or indif-
ference for the consequences of your actions. Burke,
148 I11.2d at 451, 170 Ill.Dec. 633, 593 N.E.2d 522.
Uncontroverted evidence indicated that as the vehicles
approached town, Pledge had decreased his speed to
between 70 and 75 miles per hour. The majority fails
to explain how a jury could reasonably conclude that
Pledge's decision to significantly slow down as he
entered town evinced an utter indifference for the
safety of others. Instead, the majority simply states
that Pledge knew his speed reached 110 miles per hour
sometime during the incident. That is irrelevant. Had
Pledge maintained that speed, he would have been
through the intersection before Amanda turned.

9 53 The operative facts in this case are as fol-
lows: (1) the driver of the van fled a traffic stop and
drove at a high rate of speed at night with no lights. (2)
Pledge made the snap decision that it was best to fol-
low this vehicle rather than let the vehicle continue to
drive at a high speed with no lights. (3) The pursuit in
this case was not the basis for the erratic driving by the
suspect vehicle. It was in response to a citizen com-
plaint to 911, reporting the suspect vehicle driving in
an “erratic and menacing” manner. (4) Pledge had his
lights and siren activated. (5) The pursuit occurred on
a four-lane highway. (6) The location of the pursuit
was not a densely populated urban area. (7) The
weather was clear. (8) The road was dry. (9) The vis-
ibility was good. (10) The duration of the pursuit from
the time the suspect vehicle fled the traffic stop to the
collision was only 75 seconds. (11) Pledge entered the
intersection on a green light. (12) The police officer's
speed at the time of impact was between 70 to 75 miles
per hour. (13) Sixteen-year-old Amanda Dayton
Nehring made a left turn into the path of the oncoming
police car, turning between the suspect vehicle and the
police car.
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9 54 To summarize, Pledge had his first encounter
with the suspect vehicle after a citizen complaint about
the nature of the vehicle's driving. This obviates any
argument that it was the presence of the police officer
that caused the dangerous driving of the suspect ve-
hicle. After the stop, the suspect vehicle fled toward
Macomb at a **285 *564 high rate of speed with no
lights. Pledge made a determination that it was better
to try to stop that vehicle than it was to let it go. I
should not need to list the obvious dangers to the
public by a vehicle driving at a high rate of speed at
night with no lights. The fact that the collision took
place between the plaintiffs' vehicle and the squad car
as opposed to the plaintiffs' vehicle and the suspect
vehicle is simply a cruel twist of fate. Had the squad
car not slowed, or had it gone faster, it likely would
have been through the intersection before Amanda
made the turn.

9 55 No reasonable person could conclude that
this deputy's decision to try to stop a vehicle that was
driving at night at high speeds with no lights consti-
tuted willful and wanton behavior. As a matter of law,
any error was harmless. Imagine, if you will, a police
officer parked by the side of the road when a speeding
car passes by at night with no lights. Would any
thinking person suggest that the officer should do
nothing because adding a police car with lights and
siren to the mix would increase the danger?

9 56 In this case, we have a driver who is driving
in an erratic and dangerous manner prompting at least
one citizen to call the police. Pledge got behind him,
observed more such conduct and made the stop. After
stopping, the vehicle then fled, turning off its lights
and driving at a high speed. Pledge determined that the
best thing to do was try to stop that vehicle. Tragically,
this accident happened when a 16-year—old driver
made a left turn into the path of a police car, which
was coming into an intersection at a high speed with
its lights and siren activated. To suggest that Pledge's
conduct in deciding to try to stop the suspect vehicle

constituted willful and wanton misconduct or that a
jury could find willful and wanton misconduct on
these facts flies in the face of common sense and
numerous reported decision. See, for example, Urbarn
v. Village of Lincolnshire, 272 Tll.App.3d 1087, 209
NL.Dec. 505, 651 N.E.2d 683 (1995); County of Sac-
ramento v. Lewis, 523 U.S. 833, 854, 118 S.Ct. 1708,
140 L.Ed.2d 1043 (1998); Wade v. City of Chicago,
364 Nl.App.3d 773, 301 IlL.Dec. 621, 847 N.E.2d 631
(2006).

9 57 Plaintiffs argue that the deputy violated de-
partment guidelines; maybe so, but most probably not.
Regardless, this deputy did what any reasonably
qualified and conscientious police officer would have
done faced with the same situation. More importantly,
a violation of self-imposed rules or internal guidelines
does not constitute evidence of willful and wanton
misconduct. Wade, 364 I1l.App.3d at 781, 301 Ill.Dec.
621, 847 N.E.2d 631.

9 58 II. Claimed Errors Are Harmless

9 59 Even if the trial court erred when admitting
the video, instructing the jury as to the video and
commenting during plaintiffs' closing arguments, such
alleged errors are harmless as a matter of law as all
three of those issues are only relevant to Amanda's
comparative fault. None of those issues are relevant to
whether Pledge acted with willful or wanton disregard
for the safety of others.

9 60 If a circuit court commits an evidentiary er-
ror or errs when instructing a jury, “we must deter-
mine if that error is harmless or reversible.” Nolan v.
Weil-McLain, 233 111.2d 416, 429, 331 Ill.Dec. 140,
910 N.E.2d 549 (2009). A “party is not entitled to
reversal based upon the trial court's evidentiary rulings
unless the error substantially prejudiced the aggrieved
party and affected the outcome of the case.” Wilbourn
v. Cavalenes, 398 I11. App.3d 837, 848, 338 1. Dec. 77,
923 N.E.2d 937 (2010). “The party seeking reversal
bears the burden of establishing such prejudice.” Id.
The alleged errors of which plaintiffs complain are
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harmless.

*565 **286 J 61 Reversal is in no event appro-
priate as to the jury's verdict in favor of defendants and
against Amanda. With no objection from Amanda's
counsel, the trial court instructed the jury to complete
verdict form K in favor of the defendants if “you find
for defendants against Amanda Dayton Nehring on
Count IX of the complaint, or if you find that plaintiff
Amanda Dayton Nehring's contributory negligence
was more than 50% of the total proximate cause of the
injury or damage for which she seeks recovery.”

9 62 Amanda's counsel chose not to ask, through
special interrogatory, whether any defense verdict
against her was based on the jury's belief that Pledge
did not act willfully or wantonly or whether it was
based on the belief that Amanda was more than 50%
contributorily negligent for this accident. We need not
speculate on the issue, as when “there is a general
verdict and more than one theory is presented, the
verdict will be upheld if there was sufficient evidence
to sustain either theory, and the [party], having failed
to request special interrogatories, cannot complain.”
Witherell v. Weimer, 118 111.2d 321, 329, 113 Ill.Dec.
259, 515 N.E.2d 68 (1987). Therefore, the alleged
errors, even if error, are not reversible.

963 Moreover, it is clear from a review of the jury
instructions and verdict forms returned that the jury
found Pledge's actions were not willful and wanton.
While defendants filed an affirmative defense against
Amanda arguing comparative fault, the jury instruc-
tions clearly state that if “you find that there was neg-
ligence on the part of the driver of the vehicle in which
Mark Lorenz and Jill Dayton were riding, then the
driver's negligence cannot be charged to these pas-
sengers.” Undoubtedly, the verdict forms returned in
favor of the passengers necessitated a finding that
Deputy Pledge did not act willfully and wantonly
toward those plaintiffs.

9 64 The errors complained are irrelevant with
respect to whether Pledge acted willfully or wantonly.
The majority acknowledges that these errors weigh
only upon Amanda's comparative fault. While dis-
cussing the line-of-sight video, the majority makes no
comment regarding how Amanda's line of sight is
relevant whatsoever to Pledge's actions, yet
acknowledges that “[a] critical issue in the case was
Amanda's negligence.” Supra § 22. Again, it is the
plaintiffs' burden to explain how these errors substan-
tially prejudiced them and affected the outcome of the
case. Id. Plaintiffs, and the majority, have failed to
explain how Amanda's line-of-sight, or whether
Amanda could see the squad car for more than five
seconds, renders Pledge's decision to pursue the ve-
hicle more or less willful and wanton. Undoubtedly,
those matters are relevant to Amanda's comparative
fault. However, the jury instructions and verdict forms
indicate the jury clearly found Pledge did not act
willfully and wantonly. As the alleged evidentiary
errors are irrelevant to that finding, any potential error
is harmless.

9 65 III. No Abuse of Discretion
9 66 I disagree with the majority's conclusions
that the trial court abused its discretion when admit-
ting the line-of-sight video, instructing the jury re-
garding the video and when commenting on plaintiffs'
five-second argument during closing arguments.

9 67 a. Line—of-Sight Video

9 68 The majority acknowledges that the “jury
was informed repeatedly throughout the trial that the
line-of-sight experiment was not a re-creation of the
accident” (supra § 21) yet, nevertheless, concludes
that for “the video to satisfy the foundational re-
quirements, the defense needed to establish that the
essential conditions of the line-of-sight experiment
were substantially similar to those that existed when
the accident**287 *566 occurred” (supra Y 20). The
majority uses that passage to create a more exacting
standard than our rules of evidence employ.
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9 69 The majority acknowledges, then ignores,
the evidentiary rule which holds that “when an ex-
periment is not represented to be a reenactment of the
accident and it deals with one aspect or principle di-
rectly related to the cause or result of the occurrence,
the exact conditions of the accident need not be du-
plicated.” (Emphases added.) Galindo, 107 Il App.3d
at 144, 62 Ill.Dec. 849, 437 N.E.2d 376; Supra 7 18.
Clearly, the trial court found that the line-of-sight
aspect of the accident and of the video were substan-
tially similar to warrant the video's introduction into
evidence for the limited purpose of showing that sin-
gular aspect of the occurrence. I find that the trial court
did not abuse its discretion on the matter. The author-
ities cited by the majority, Kent, Amstar Corp.,
French, and Johnson (supra Y 19) do not persuade me
otherwise.

4 70 In Kent and Amstar Corp., each appellate
court deferred to the discretion of the trial court when
measuring the similarities or differences between the
actual facts of the accident and the circumstances
under which the video's sought to be introduced into
evidence were created. Kent, 95 IlL. App.3d at 225, 50
T1.Dec. 804, 419 N.E.2d 1253 (“The narrow issue to
be determined is whether in the instant case the trial
court abused its discretion by its ruling.”); Amstar
Corp., 141 Tl App.3d at 709, 96 Ill.Dec. 31, 490
N.E.2d 1067 (“We believe, therefore, that the court's
discretion was not abused.”).

9 71 In French, our supreme court found the trial
court erred when admitting a video with the stated
“purpose * * * to familiarize the jury with the area
surrounding the accident.” French, 65 Il1.2d at 81, 2
Ill.Dec. 271, 357 N.E.2d 438. In reversing the trial
court's decision to admit the video, the French court
specifically noted that the proffered video “was filmed
in daylight, while the accident occurred at night.” /d.
at 82, 2 Ill.Dec. 271, 357 N.E.2d 438. Moreover, the
French court found that the trial judge made com-
ments suggesting “that the film was a dry run of the
events which occurred the night of the collision.” Id.

No comments exist in the case at bar suggesting that
the trial judge led the jury to believe this video was a
“dry run” of the events of the night of the accident.
Furthermore, both the video introduced herein and the
accident occurred at night rendering this case signifi-
cantly different than French.

9 72 The majority further justifies its decision to
ignore the trial court's discretion and negate the jury
verdict by citing to Johnson, 2012 IL App (3d)

110016, 359 Il.Dec. 931, 967 N.E.2d 961, a case in

which a majority of this court followed a similar path.
Strangely, the dissenting member of the Johnson court
now cites Johnson with approval. I agree with the
assessment of the dissent in Johnson that the Johnson
majority failed to give proper deference to the trial
court and the standard of review, instead, choosing to
independently consider each similarity and difference
between the photograph and scene, which were mat-
ters “that went to the weight of the evidence and not to
the admissibility of the evidence.” Johnson, 2012 IL
App (3d) 110016, q 26, 359 Ill.Dec. 931, 967 N.E.2d
961 (Carter, J., dissenting).

9 73 After observing the testimony of the wit-
nesses, the trial court found sufficient similarities
between the video and the facts of the accident to
admit the video for the limited purpose of showing the
line-of-sight of vehicles traveling in the direction of
plaintiff's vehicle. I cannot say no reasonable person
could agree with the position taken by the trial court.

*567 **288 § 74 b. Jury Instruction

9 75 1 also disagree with the majority's conclusion
that the trial court's limiting instruction amounted to
reversible error. Supra § 25. Even assuming the in-
struction was erroneous for failing to follow IPI Civil
(2000) No. 2.02 as the majority claims, such error is
reversible only if it prejudiced the complaining party
by misleading the jury and affecting the outcome of
the trial. Solich v. George & Anna Portes Cancer
Prevention Center of Chicago, Inc., 273 Ill.App.3d
977,210 Ill.Dec. 235, 652 N.E.2d 1211 (1995).
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9 76 Ignoring the prejudice requirement, the ma-
jority concludes that the instruction amounted to re-
versible error as it “did not clearly or comprehensively
inform the jury that the video's limited purpose related
only to line of sight as the basis for the defense ex-
pert's opinion.” Supra Y 25. The majority cannot se-
riously be claiming that the jury was confused re-
garding the purpose of the video.

9 77 Four short paragraphs above its conclusion,
the majority “agree[s] with the defense that it repeat-
edly informed the jury that the video was not a
re-creation.” Supra Y 21. Moreover, just prior to the
introduction of the video at trial, it's creator, O'Hern,
stated:

“The purpose of the video was there was—Mr.
Johnson had given some indication that there were
trees and stuff that blocked the view or the line of
sight for Amanda Dayton and that was one of the
issues of why she couldn't see the squad car ap-
proaching. So obviously, going there in the daylight
you can sit in that turn lane or be in that turn lane
and look all the way down University Drive, see it
all the way to Tower Road. So you could see it
during the day. We did a video to just show that at
night you can see all the way down there regardless
of the lane you're in. And, furthermore, that you can
see the flashing lights of the squad car as it ap-
proaches the intersection.”

9 78 The number of times the parties referred to
the video as a line-of-sight video and reminded the
jury that it was not a reenactment are too numerous to
count. Plaintiffs' own counsel highlighted this fact as,
on cross-examination, plaintiffs' counsel read a part of
O'Hern's deposition transcript in which O'Hern testi-
fied that the reason the video was created was due to
“an issue with one of the—with your expert, your
pursuit expert, indicating that the shrubbery and
bushes and stuff played a part in the visibility.” To

suggest that the jury was misled by the court's in-
struction regarding the video or the instruction
somehow prejudiced the plaintiffs is belied by the
record on appeal.

9 79 c. Plaintiffs' “Five—Second” Argument on Clos-
ing

9 80 I also disagree with the majority's conclusion
that the trial court committed reversible error by
“limiting” the plaintiffs' ability to argue that it is rea-
sonable to infer from the squad car video that Amanda
could only see the squad car for five seconds before
impact. During plaintiffs' closing arguments, counsel
reiterated his recollection of O'Hern's testimony, spe-
cifically that O'Hern opined that the squad car would
have been visible to Amanda for 13 seconds.

9 81 While doing so, counsel played the squad car
video, starting it and stopping it during the course of
his arguments concerning what he believed the video
showed. He stated, “If Mr. O'Hern is correct, then you
will see Amanda Dayton's van at 32 minutes flat,
because you will see it for 13 seconds, because
Amanda has 13 seconds to see him. He has 13 seconds
to see her. None of you are accident reconstruction
people, but I bet all of you can see this tape. Let's look
at the tape from 32 minutes for the next 13 seconds.
And let's see **289 *568 if at 32 minutes, we can
actually see Amanda Dayton.”

9 82 After showing the jury the last 13 seconds of
the video, plaintiffs' counsel stated, “When you look at
the video of this accident which is in evidence, you
will be able to understand the following simple point.
Amanda Dayton and Officer Pledge saw each other for
a total of five seconds. At the 32 minutes and eight
seconds is the first time he saw her.” Defense counsel
objected, claiming no one testified to the five-second
time frame. Plaintiffs' counsel responded that the
five-second time frame is a reasonable inference from
the squad car video as the jurors can see for them-
selves when Amanda's headlights come into focus.
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9 83 The record reflects that the trial court never
actually ruled on the objection. The court stated:

“At no point did I hear anybody testify that there
was a five-second window. So, let me just advise the
jury that any statement made by a lawyer that's not
based on the evidence should be disregarded by you.
You should use your own recollection of the evi-
dence, not mine, not the attorneys, your own. Again,
I remind you that what the lawyers say during ar-
gument is not evidence. Okay.”

9 84 Immediately thereafter, plaintiffs' counsel
stated:

“You will have the opportunity to judge for
yourself. You will have an opportunity to look at the
evidence. You will have an opportunity to see from
the evidence how long Amanda Dayton and Officer
Pledge had a chance to see each other. If I have
misstated anything, ignore what I have said.”

9 85 Plaintiffs' counsel continued noting, “We're
going to run the tape again. * * * I asked you to look at
the tape and decide for yourself * * *. All you have to
do is look at the tape and judge for yourself. You don't
need me to try and convince you of anything. * * * See
how long they can see each other. See when they can
first see the car.”

9 86 The record reflects, and the majority ignores,
the fact that plaintiffs' counsel never sought a ruling on
defendants' objection and the trial court never explic-
itly ruled on the matter. Counsel voluntarily aban-
doned his five-second argument; he was never forced
to do so by the court. Our supreme court held long ago
that where there is no ruling made on an objection, an
appellate court has nothing to review. Mitchell v.
Chicago, B. & Q. Ry. Co., 265 111. 300, 106 N.E. 833
(1914). “ “To avail of an objection, counsel must insist
upon a ruling of the trial court upon the objection, and

must either obtain a ruling or a refusal of the court to
rule. Mere failure to rule is not sufficient.” ” Karris v.
Woodstock, Inc., 19 I1L.App.3d 1, 10, 312 N.E.2d 426
(1974) (quoting Cusarelli v. Steele, 287 1. App. 490,
495, 5 N.E.2d 296 (1936), citing City of Salem v.
Webster, 192 111. 369, 61 N.E. 323 (1901)).

9 87 The record is clear that the trial court never
sustained defendants' objection to plaintiffs' counsel's
five-second argument. Moreover, the trial court freely
allowed plaintiffs' counsel to continue on his chosen
course of arguing that the jury can draw its own con-
clusion as to whether Amanda's vehicle is visible for
13 seconds or some other amount of time. The trial
court's statements on the matter are in no way<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>