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A. ASSIGNMENTS OF ERROR 

I. ASSIGMENT OF ERRORS 

a. The trial court erred in granting Defendants partial 

summary judgment on the claim where medical negligence cansed Jamie 

to lose her unborn child. 

b. The trial court erred in granting Defendants suinmary 

judgment. 

2.  ISSUES PERTAINING TO ASSIGNMENT OF ERRORS 

a. Did the trial court err as a matter of law by granting 

Defendants partial summary judgment, because it applied the personal 

injury catch-all statute of limitations to a medical malpractice action, 

directly in conflict with clear statutes? 

b. Did the trial court err as a matter of law by granting 

Defendants suinmary judgment under the tort claim forin statute, because 

Defendants are barred from raising a tort claim fonn defense by their 

faillre to make a tort claim form available? 

c. In the alternative, did the trial court err as a matter of law 

by granting Defendants summary judgment under the tort claim form 

statute, because the Fasts substantially complied with the statute? 

d. In the second alternative, did the trial court err as a matter 

of law by granting Defendants summary judgment under the tort claim 



form statute, because the statute is either unconstitutional as a matter of 

law, or unconstitutional as applied to this case? 

B. STATEMENT OF THE CASE 

Plaintiff Jamie Fast established care with Defendant Dr. Smith 

around the beginning of 2008, with complaints of excessive bleeding and 

inability to conceive. CP 369-77, 243-47, 382-405, 446-706. She became 

pregnant around March, 2008. Id, Defendants Dr. Smith and Dr. Shroff- 

medical partners and employees of Defendant Kennewick Public Hospital 

District, ("Hospital") - attended to Jamie's pregnancy. Id. Although 

Jamie never had diabetes prior to her pregnancy, she did have risk factors 

for diabetes, and she exhibited several wanling signs for diabetes during 

her pregnancy. Id. Despite this, Jamie's sugar levels were not tested until 

August 29, 2008. when her child had reached 29 weeks, an age of 

viability. Id. The test indicated that Jamie had extremely high blood 

sugar concentration, and she was adm~tted to the Hospital on August 30, 

2008. Id. At the Hospital, Dr. Schroff ordered insulin and intermittent 

fetal heart monitoring. Id. The fetal monitor alarmed several times during 

the evening and throughout the night. Id. Upon each alarm, however, 

instead of delivering the distressed baby, Dr. Schroff or the nurses simply 

turned off the monitor. Id. When the nurses turned on the monitor around 

4:00 a.m. the morning of  August 31, 2008, they were ~mable to detect a 



fetal heart beat. Id. Jamie's baby had died. Id. 

Almost thee  years later, on August 26, 201 1, the Plaintiffs served 

written, good faith requests for mediation to each of the Defendants. CP 

132-142, 143-212. Despite the Fasts' repeated attempts to persuade 

Defendants to mediate, (Id.; CP 239-41), by July 10, 2012, the 

Defendants' cou~~sel  colnmullicated that they are not willing to mediate. 

CP 132-142. On July 18, 2012, the Fasts filed a colnplaint against Dr. 

Smith, Dr. Schroff, and the Hospital under Chapter 7.70 RCW (medical 

negligence), to include a remedy provided by RCW 4.24.010 (parents' 

right to recover from injury or loss of a child). CP 1-16. 

On November 19, 2012, Defendant Dr. Smith filed a motion for 

summary judgment, to which the other Defendants joined. CP 24-66, 

76-104. The trial court awarded summary judgment, (RP 3-8, CP 1224- 

1236), and the Fasts timely appealed, (CP 1224-1248, 1256-1257). 

There are two issues here. First, the Court is asked to determine 

which statute of limitations applies to Jamie's recovery for the loss of her 

unborn child: The medical malpractice statute of limitations at RCW 

4.16.350; or the personal injury catch-all statute of limitations at RCW 

4.16.080(2). Both statutes of limitation provide a three-year bar. But the 

medical malpractice statute of limitations is tolled,fir one year when a 

plaintiff requests mediation; whereas the personal injury catch-all statute 



of li~nitations is not tolled by requesting mediation. Thus, if the personal 

injury catch-all statute of li~nitations is applied here, then the Fasts are 

time-barred from seeking recovery for the loss of their unborn child. If 

the medical malpractice statute of limitations applies, however, then it 

was tolled when the Fasts requested mediation, and the Fasts' claim was 

timely filed. 

Second, this Court is aslted to interpret new language under the 

tort claim form notice statute at RCW 4.96.020, requiring local 

governmental entities to malte available a standard tort claim form. The 

question presented is whether the local governmental entity can claim a 

defense under the form notice statute if it fails to make a forin available. 

In the alternative, the question is whcther the Fasts substantially 

complied with the form notice statute. In the second alternative, the 

question is whether the form notice statute is unconstitutional, either as a 

matter of law or as applied here. 

C. ARGUMELVT 

1. STANDARD OF REVIEW 

The Fasts appeal from the trial court's summary judgment. 

Appellate review of a trial co~~r t ' s  decision on summary judgment is de 



now; the appellate court engages in the same inquiry as the trial court.' 

The court reviews material submitted for and against a motion for 

suininary judgment in the light ~llost favorable to the non-moving party.' 

If there are genuine issues of material fact undecided or the moving party 

is not entitled to judgment as a matter of law, then summary judgment 

must be dei~ied.~ "The motion should be granted only if, fi-om the 

evidence, reasonable men could reach but one conclusion." 

2. THE TRIAL COURT ERRED BY GRANTING PARTIAL 
SUMMARY JUDGMENT BECAUSE THE MEDICAL 
MALPRACTICE STATGTE OF LIMITATIONS AT RCW 
4.16.350 APPLIES TO THIS CASE, AND IT WAS TOLLED 
FOR ONE YEAR WHEN THE FASTS REQUESTED 
MEDIATION, THERFORE THE FASTS' CLAIM WAS 
TIMELY FILED. 

a. This issue will be determined on statutory construction. 

The only question under this issue is which statute of limitations 

applies to the Fasts' claiin for the loss of their baby caused by iuedical 

malpractice. The parties do not dispute the material facts pertaining to this 

issue: The dates when Jamie received health care, when the Fasts 

requested mediation, and when they filed the complaint. The Fasts relied 

' E.g., Castro v. Stanwood Sch. Dist. No. 401, 151 Wn.2d221, 224, 86 P.3d 1166 (2004); 
Mvles v. Clark Coui~tv, 170 Wn.App. 521,289 P.3d 650 (2012) review denied by 
m, 146 Wn.2d 1015,297 P.3d 706 (2013) 
* Yakima Fruit & Cold Storwe Co. v. Central Heatine; &Plumbing Co., 81 Wn.2d 528, 
530,503 P.2d 108 (1973) 

Yakima Fruit; 81 Wu.2d 528; CR 56(c). 
"akima Fruit, 81 Wn.2d at 530; CR 56(c). 



upon the tolliilg provision under RCW 7.70.1 10, providing that the 

medical malpractice statute of limitations at RCW 4.16.350 is tolled for 

one year upon requesting mediation. Without tolling, the Fasts' claim 

would not have been timely filed. Defendants argue that the medical 

malpractice statute of limitations does not apply to thc entirety of the 

Fasts' claim, but instead the personal injury catch-all statute of limitations 

at RCW 4.16.080(2) applies to damages for the loss of their child, which is 

not tolled by requesting mediation. CP 24-47, 89-101. 

This issue will be determined on statutory construction. The 

interpretation of a statute is a pure question of law and is reviewed de 

5 novo. The court's fi~ndamental purpose in constr~~ing a statute is to give 

effect to Legislature's intent.' 

The fundamental purpose in constn~ing statutes is to ascertain 
and carry out legislative intent. Arbonvood Idaho, LLC v. City of 
Kennewick, 151 Wn.2d 359, 367, 89 P.3d 217 (2004). The 
legislature's intent can be discovered from the plain meaning of 
the statute, which is determined "from all that the Legislature has 
said in the statute and related statutes which disclose legislative 
intent about the provision in question." Dep't of Ecologv v. 
Campbell & Gwinn. LLC, 146 Wn.2d 1, 11, 43 P.3d 4 (2002). 
The court must not add words where tlie legislature has chosen 
not to include them, and the statute must be constr~~ed so that all 
language is given effect. Restaurant Dev., Inc. v. Cananwill. lnc., 

'E.S., Wilsonv. Grant, 162 Wn.App. 731,258 P.3d689 (Wn.App. Div. 3, Jul 19,2011) 
as corrected (Aug 18,201 1). 

E.g., Arborwood Idalro. LLC v. City of Kennewick, 151 Wn.2d 359,367, 89 P.3d 217 
(2004); Stateexrel. M.M.G. v. Graham, 159 Wn.2d 623,632, 152P.3d 1005 (2007); 
State v. J.P., 149 Wn.2d444,450, 69 P.3d 318 (2003); City of Seattle v. Fuller, 300 P.3d 
340,342-3 (Wash., 2013). 



150 Wn.2d 674, 682, 80 P.3d 598 (2003). If the statute relnaills 
susceptible to more than one reasonable meaning, it is ambiguous 
and the legislative history and circumsta~~ces surrounding its 
enactment inay be considered. Id. Constn~ctions that yield 
unlikely, absurd, or strained consequences luust be avoided. 
Icilian v. Atkinson, 147 Wn.2d 16, 21, 50 P.3d 638 (2002). 

Citv of Seattle v. Fuller, 177 Wn.2d 263, 269-70; 300 P.3d 340 (2013). 

b. The medical malpractice statutes direct the courts to applv the 
medical malpractice statute of limitations. 

Chapter 7.70 RCW' is the corncrstone of Washington's medical 

malpractice8 statutes. It begins with Legislature's declaration of police 

power to modify all actions for damages resulting from health care: 

The state of Washington, exercising its police and sovercign 
power, hereby modifies as set forth in this chapter and in RCW 
4.16.350, as now or hereafter amended, certain substantive and 
procedural aspects of all civil actions and causes of action, 
whether based on tort, contract, or otherwise, for damages for 
injury occurring as a result of health care which is provided after 
June 25, 1976. 

RCW 7.70.010. Courts recognize that our medical malpractice statutes 

sweep broadly and apply to all civil actions for damages resulting from 

health care; regardless of how a claim is styled."hen an injury results 

'The full text of Chapter 7.70 RCW is provided at Ex 1. 
The tenns "medical malpractice" and "medical ilegligence" will be used 

interchangeably herein. E.g., RCW 48.140.010(9) under the Insurance title provides, 
"'Medical malpractice' means an actual or alleged negligent act, error, or omission in 
providing or failing to provide health care services that is actionable under chapter 7.70 
RCW." 
9 E.g., Harris v. Extei~dicare I-Iomes&, 829 F.Supp.2d 1023 (201 1); Hall v. Sacred 
Heart Medical Center, 100 Wn.App. 53, 995 P.3d 539, us amended, review denied 141 
Wn.2d 1022, 10 P.3d 1073 (2000). 



from health care, chapter 7.70 RCW controls the actions for damages.'' 

Here, the Fasts allege that the Defendants provided health care 

below the accepted standard of care, and that they suffer damages as a 

result. CP 1-16. The Fasts' claim is therefore controlled by Chapter 7.70 

RCW. RCW 7.70.030 provides bases for recovery under medical 

malpractice, and RCW 7.70.040 defines the duty, breach, and causatio~l 

elements of medical negligence. 

Although the Fasts claimed many inj~kries in their cause, (CP 1-16), 

the only injury pertaining to this issue is the Fasts' injury for the loss of 

their viable unbonl child. RP 5-7. Legislature expressly provides that 

parents can recover from the loss of a child: 

A mother or father, or both . . . may maintain or join as a party an 
action as plaintiff for the injuiy or death of the child. . . . In sucl~ 
an action, in addition to damages for medical, hospital, medication 
expenses, and loss of services and support, damages may be 
recovered for the loss of love and companionship of the child and 
for inj~uy to or destn~ction of the parent-child relationship in such 
amount as, under all the circumstances of the case, may be just. 

RCW 4.24.010." It is settled law that parents can recover under RCW 

4.24.010 for the death of a viable unborn child.'' This C o ~ ~ r t  recognized, 

A viable unborn child is a "minor child" for purposes of RCW 

'O E.g, Branom v. State, 94 Wn.App. 964, 969, 974 P.2d 335, review denied, 138 Wn.2d 
1023,989 P.2d 1136 (1999); see also m, 100 Wn.App. at 6 1 ;  m, 829 F.Supp.2d at 
1028. 
11 The full text of RCW 4.24.010 is provided at Ex. 3. 
"See Cavazos v. Franklin, 73 Wn.App. 116, 867 P.2d 674 (Wn.App. Div. 3 ,  1994) and 
cases cited therein. 



4.24.010; thus, the parents of such minor child are entitled to sue 
on their own behalf for the death of their child. 

Cavazos v. Franklin, 73 Wn.App. 116. '~ The Fasts therefore maintain an 

action for damages resulting from health care under Chapter 7.70 RCW, 

from which they can recover damages for the resulting loss of their child. 

The only question under this issue is which statute of limitations 

applies to the Fasts' claim for the loss of their child resulting from inedical 

malpractice. The Court's task here is simple; Legislature expressly directs 

tbat the medical malpractice statute of limitations at RCW 4.16.350 

control all claims for damages resulting fiom health care. 1,egislature 

"modifies as set forth in this chapter and in RCW 4.16.350 . . . all civil 

actions . . . for damages for injury occurring as a result of health care," 

(RCW 7.70.010 emphasis added). RCW 4.16.350 provides in part: 

Any civil action for damages for injury occurring as a result of 
health care which is provided after June 25, 1976, against [doctors, 
nurses, hospitals, or other specified health care providers] . . . 
based on alleged professional negligence shall he commenced 
within three years of the act or omission alleged to have caused the 
injury or condition. . . . 

RCW 4.16.350.14 

The medical inalpractice statute of limitations is tolled for one year 

when a plaintiff requests mediation: 

l 3  Citing Moen v. E-Ianson, 85 Wn.2d 597, 537 P.2d 266 (1975); Seattle-First Nat'l Bank 
v. Rankin, 59 Wn.2d 288,367 P.2d 835 (1962). 
14 The full text of RCW 4.16.350 is provided at Ex. 2. 



The making of a wnitten, good faith request for mediation of a 
dispute related to damages for injury occurring as a result of health 
care prior to filing a cause of action under this chapte~. shall toll the 
statute of limitations provided in RCW 4.1 6.350 for one year. 

RCW 7.70.110. Here, the Fasts served Defendants written, good faith 

requests for mediation on August 26, 201 1, within the three-year period 

starting on Allgust 31, 2008. CP 143-212, 132-142. The statute of 

limitations was therefore tolled for one year. The Fasts filed their 

complaint on July 18, 2012, (CP 1-16, 141), less than one year after 

requesting mediation. Tile Fasts' complaint was therefore timely filed. 

The partial sumnary judgment should be reversed 

Because the Legislative intent is clear froin the plain meaning of 

the statute, this inquiry should end here. 

c. The personal iniurv catch-all statute of limitations at RCW 
4.16.080(2) does not apply here. 

Defendants arbwe that the personal injury catch-all statute of 

limitations should control instead. CP 27-48, 89-101. They argue that the 

Fasts' injury is the result of the death of their baby; that a death is not an 

"injury"; that recovery from the loss of their baby is not a medical 

malpractice claim; that the personal injury catch-all statute of limitations 

thus applies; that the Fasts' claiin for mediation did not toll the statute of 

limitations; and hence the Fasts' claiin was not timely. CP 35-40. 

(1) Legislature enacted RCW 4.16.350 to deliberately remove medical 



malpractice causes from the personal injury catch-all statute of 
limitations at RCW 4.16.080(2). 

Legislature deliberately crafted RCW 4.16.350 to respond to the 

jurisprndence and practical effects of applying the limitations provisions at 

RCW 4.16.080(2) to medical malpractice  action^.'^ Prior to enactment, 

former RCW 4.16.010 and RCW 4.16.080(2) "applied to all medical 

malpractice actions. With enactment of RCW 4.16.350, former RCW 

4.16.01 0 and RCW 4.16.080(2) no longer apply to such actions."I6 

(2) There is no conflict between the medical malpractice statutes and 
the parents' right to recover from the loss of a child. 

Defendants characterize the Fasts' claim as a "wrongful death" 

action, beca~lse the Fasts seek to recover damages from the loss of their 

child. CP 35-40. Defendants argue that wrongfill death actions are 

"creatures of statute," and that therefore the personal injury catch-all 

statute of limitations should apply instead of the medical malpractice 

statute of limitations. Id. Defendants recognize that RCW 4.24.010 does 

not contain a statute of limitation, nor does it reference a statute of 

limitation. CP 38-40.17 Courts have applied the personal injury catch-all 

statute of limitations to claims for the death of a child under RCW 

Gunnier v. Yaluma Heart Ctr., Inc., 134 Wi1.2d 854, 860-63,953 P.2d 1162 (1998) 
'"M. at 862. 
l 7  See also x'isv. Kirkpalrick, 56 Wn.App. 57,785 P.2d 834 (Wn.App. Div. 2, 1990) 



4.24.010 when no other statute app~ies. '~ 

The Fasts agree with Defendants that the right to recover damages 

for the death of a child is a light created b y  statute. But that is irrelevant, 

"All of the discussion about 'a liability created by statute' is a red hearing. 

We do not have a statute of limitations, as many states do, specifically 

applicable to an action for a liability created by a ~tatute." '~ Because the 

death of the child here is an injury resulting from health care, the action is 

controlled by chapter 7.70 RCW, which directs that the medical 

malpractice statute of limitations at RCW 4.16.350 applies. 

Neither does it help Defendants to characterize the Fasts' claim as 

a "wrongfUl death" action. Chapter 7.70 RCW applies to "all civil actions 

and causes of action, whether based on tort, contract, or otherwise, for 

damages for injury occurring as a result of health care," (RCW 7.70.010). 

This Court has construed the meaning of "all causes of action" in another 

statute, and held, "'All' means all. It does not mean simply those causes 

of action that are not otherwise covered by [another statute]."20 Where 

RCW 7.70.010 modifies "all civil actions," it applies to wrongful death 

actions and actions where remedy is had under RCW 4.24.010. This case 

'' Id. 
"Bond v. State, 59 Wn.2d 493,368 P.2d 676 (1962); see also Rose v. Rinaldi, 654 F.2d 
546 (9th Cis. 1981) (Washington has no statute of limitations that applies to liabilities by 
virtue of having been created by statute.). 
'' Wilson v. Grant, 162 Wn.App. at 739 (citations omitted) 



is thus subject to chapter 7.70 RCW~'  and RCW 4.16.350. 

Finally, the Court is not required to choose whether this cause 

soullds in "medical malpractice" or "wrongful death." That is a false 

dilemnma. When read properly, the statutes arc clear that a inedical 

malpractice action encompasses recovery hom the loss of a child. The 

relevant medical malpractice statutes are "merely particularized 

expressions of the four concepts fundamental to any negligence action: 

duty, breach, proximate cause, and damage or injury." 22 The medical 

inalpractice statutes modify d ~ ~ t y ;  breach, and causation, but do not 

address "danlage or injury," (chapter 7.70 RCW); whereas RCW 4.24.010 

addresses damages, but not duty, breach, or causation. The statutes are not 

in conflict; to the contrary, they fit together perfectly. Where the duty, 

breach, and causation elements of a negligence cause align with chapter 

7.70 RCW, Legislature is clear that the medical malpractice cause will be 

controlled by that chapter, regardless of the damages to be recovered. 

Courts recognize the harmony between ~ncdical inalpractice 

statutes and damages for wroilgful death. Harbeson, for example, applied 

the inedical malpractice statutes to parents' claim for elnotional damages 

?' See-, 94 Wn.App. 964; u, 829 F.Supp.2d 1023; m, 100 Wn.App. 53. 
" Harbeson v. Parke-Davis. Inc., 98 Wn.2d 460,468-69,478-83, 656 P.2d 483 (1983) 
quoting Hunslev v. Giard, 87 Wn.2d 424,434, 553 P.2d 1096 (1976). See ul,so 
Grantham, 172 Wn.2d 844,850,272 P.3d 490 (201 1). 



for injury to their child under RCW 4.24.010.~~ Harbeson cited 

Hersltovitz as a case wherein "the plaintiff mother brought a malpractice 

action for the death of her child from throat cancer," and later referred to a 

death case as "a medical malpractice suit for failure to diagnose and 

treat."" Herskovits includes a survivorship action brought by the personal 

representative of the deceased, yet refers to it as a "medical malpractice 

case."25 In M, the court applied the medical malpractice statute of 

limitations to an action resulting in death.26 The trial court here cited 

Bennett, (RP 2-3), which applied medical negligence statutes to a case of 

death from negligent The Wilson court recognized that the 

decedent's father sued for damages "based on a claim of medical 

n e g ~ i g e i i c e . " ~ % ~ ~ ~  4.16.350 therefore applies here. 

(3) The medical malpractice statute of limitations would be applied 
here. even ifRCW 7.70.010 did mot direct courts to do so. 

It is helpful to compare the two statutes of limitation on their faces: 

Medical malpractice statute of limitations. ~ ~ ~ 4 . 1 6 . 3 5 0 : ~ ~  
Any civil action for damages for injury occurring as a result of 
health care against [doctors, nurses, hospitals, or other specified 
health care providers] . . . based on alleged professional negligence 
shall be commenced within three years of the act or omission 

23 Ilarbeson, 98 Wn.2d 460 at 474-78 
24 EIarbeson, 98 Wn.2d at 477-78 
25 Herskovits v. Grouu Health  coo^., 90 Wn.2d 609, 610,664 P.2d 474 (1983) 
26 (829 F.Supp.2d at 1031). 

Bennett v. Seattle Mental Health, 150 Wn.App. 455,208 P.3d 578 (Wn.App. Div. 1, 
2009). 
28 Wilsonv. Grant, 162 Wn.App. at 735 
"?he full text of RCW 4.16.350 is provided at Ex. 2. 



alleged to have caused the injury or condition. . . . 

Personal i~liury catch-all statute of limitations, RCW 4.16.080(2):~' 
The following actions shall be con~mcnced within three years: . . . - 
(2) An action for taking, detaining, or injuriilg personal property, 
including an action for the specific recovery thereof, or for any 
other injury to the person or rights of another not hereinafter 
enumerated. 

C o ~ ~ r t s  recognize that the clause ill RCW 4.16.080(2) limiting an 

action "for any other injury to the person or rights of another not 

hereinafter cnuinerated," erects a cntch-all statute of limitations for 

personal injury.3' "The catch-all provision serves as a limitation for any 

cases not fitting into the other limitation pr~visions."~' Because the Fasts' 

cause tits RCW 4.16.350, the personal injury catch-all statute of 

limitations does not apply. 

Second, this Court has held that specific statutory language 

controls over general statutory RCW 4.16.350 is clearly more 

specific and therefore controls. 

Next, where there is do~ibt, the longer statute of limitations applies. 

Statutes of limitation "are in their nature arl~itrar~,"~"et they "deprive a 

plaintiff of the opportu~lity to invoke the power of the courts in support of 

'O The h l l  text of RCW 4.16.080 is provided at Ex. 4. 
" E.g ,  Rose, 654 F.2d at 547. 
32 Stenberg v. Pacific Power & Lieht CO.,~ . ,  104 Wn.2d 710, 721,709 P.2d 793 
(1985); see also w, 59 Wn.2d at 497-98 
"Eg.,-, 162 Wn.App. at 735-736. 
34 Id. 



an otherwise valid clai~n."'~ In applying statutes of limitations, our 

Supreme Court has therefore "insisted on a careful scrutiny of the 

changing conditions and necds of the times to prevent any application of 

the common law as an instn~ment of i n j ~ s t i c e . " ~ ~  The Supreme Court thus 

adopted the decision rule that "[wlhen there is uncertainty as to which 

statute of limitation governs, the longer statute will be applied."37 RCW 

4.16.350 is the longer statute here because it is tolled for one year. 

Moreover, "tolling provisions, by nature, exist to assure all persons 

subject to a particular statute of limitations enjoy the full benefit of the 

limitations period."38 Here, the intent of tolli~lg provision is encourage 

medical malpractice cases to settle before ~itigation.~' The Fasts should 

enjoy the full benefit of the tolling provision at RCW 7.70.1 10. 

Finally, a plea of the statute of  limitations "is not such a 

meritorious defense that either the law or the facts should be strained in 

aid of itn4' Here, Defendants strain both the law and the facts to avoid 

31 Stenberg, 104 Wn.2d at 714 citing 51 h . J n r . 2 d  Limitation of Actions 5 17 (1970). 
'6 Ruth v. Diehi, 75 Wn.2d 660,664,453 P.2d 631 (1969) citing Lunderen v. Whitnev's 
Inc., 94 Wn.2d 91,95,614 P.2d 1272 (1980). 
Tm, 104 Wn.2d at 715 (citing Rose, 654 F.2d 546; Shew v. Coon Bay Loafers. 
Inc.. 76 Wn.2d 40, 51,455 P.2d 359 (1969)); -. " Rivas v. Overlake Hosotial Medical Center, 164 Wn.2d 261, 189 P.3d 753 (2008), and 
cases cited therein. 
39 -t, 150 Wn.App. at 460-61 citing 1976 Final Legislative Repolt, 44th Wn. Leg., 
2d Ex. Sess., at 22. See crlso Laws of 2006 ch. 8 $ 301. 
40 Bain v. Wallace, 167 Wn. 583, 10 P.2d 266 (1932) (citing Hein v. Foma,  164 Wn. 
309,2 P.2d 741 (1931). See crlso Cannavina v. Poston, 13 Wn.2d 182, 188, 124 p.2d 787 
(1942); Wickwire v. Reard, 37 Wn.2d 748,226 P.2d 192 (1951) and cases cited therein; 



reaching the merits, by declaring that the Fasts' claiin is not a claim for 

damages resulting from healthcare; by coilstriiing "all actions" at RCW 

7.70.010 to mean "all actions except those involving death"; and by 

reading tile same exception into RCW 4.16.350. "Courts will not read into 

statutes of limitations exceptions not embodied thereixn4' The medical 

malpractice statute of limitations applies, which was tolled for one year 

when the Fasts requested mediation. Their claim was timely filed. 

(4) "Iniury" includes death. 

Defendants argue that the Legislature did not intend for the 

medical malpractice statute of limitations to cover situatioils where the 

doctor's negligence results in a death, because the medical malpractice 

statutes specify "damages for injury resulting from health care," and the 

term "injury" does not include death. CP 32-41, 94-100. It is worth 

noting at the outset that Defendants argue instead for application of RCW 

4.16.080(2), which likewise refers only to "injury" and not "death." 

The medical malpractice statutes describe a health care provider's 

duty, breach, and causation at RCW 7.70.030, 7.70.040, and 4.24.290. 

The medical malpractice statutcs are silent, however, oil what is meant by 

m F .  Atkinson Comuanv v. Slate, 66 Wn.2d 570, 573,403 P.2d 880 (1965) and cases 
cited therein. 
'' Guv F. Atkinson Co., 66 Wn.2d at 575 and cases cited therein. 



"injury."42 "Where a statute fails to define a term, there is a presumption 

that the legislature intended the tenn to mean what it rnearit at common 

law."43 No published opinions define "inj~uy" in this statute. The court 

can cons~~lt  a dictionary to ascertain an ordinary term's meaning.44 

Black's Law Dictionary defines "injury" as "1. The violation of 

another's legal right, for which the law provides a remedy; a wrong or 

injustice . . . 2. Scots law. Anything said or done in breach of a duty not 

to do it, if lianll results to another in person, character, or propcrty . . . 3. 

Any harm or damage."45 The Meniam-Webster Dictionary defines 

"i~ljury" as "1(a) a1 act that damages or hurts; I(b) violation of another's 

rights for which the law allows an action to recover damages; 2 hurt, 

damage, or loss ~us ta ined . "~~  Wherever death is a harm or damage, or 

wherever death represents a wrong for which the law provides a remedy, 

such death is an "injury." The law provides a remedy for the wrongful 

death of a child, (RCW 4.24.010), and therefore such wrongful death is an 

"injury." RCW 4.16.350 applies to "[alny civil action for damages for 

injury occurring as a result of health care," and thus co~ltrols this came. 

" S e e m ,  172 Wn.2d 844 
" Baum v. Burrineton, 85 Wn.2d 597, 537 P.2d 266 (2003); see RCW 4.04.010. 
'"tate v. Alvarado, 164 Wn.2d 556,562, 192 P.3d 345 (2008). 
45 Black's Law Dictionary 8/e, Bryan A. Gamer, Ed. in Chief. West Publishing Co., St. 
Paul, Minnesota, (2004). p 801. 
46 Mirriam-Webster Dictionary, http:Nwww.merriam-webster.com/diciioIlarvliniuq 
[Accessed 11 March 20131. 



The statute at RCW 4.24.010 provides parents a remedy for a 

wrong that causes their child's death, which brings wronghl death of a 

child squarely within the definition of "injury." Courts recognize that 

"injury" includes "death." For example, Stenberg characterizes wrongful 

death as "ultimate injury."47 Cavazos describes wrongful death as "the 

most grievous of all injuries."48 Hedrick notes that the precursor of RCW 

4.24.010 construed the time of death as "the time of inj~ry."~' 

Legislature enacted the medical malpractice statutes at chapter 

RCW 7.70 along with its revision of RCW 4.16.350 within the same act in 

1976," over a hundred years after the Washington code provided a 

remedy for the wrongful death of a child. Had Legislature intended to 

exclude the injury of death from the medical malpractice statutes, it could 

have easily done so. Indeed, Legislature did enumerate an exception at 

RCW 4.16.350, "This section does not apply to a civil action based on 

intentional . . . childhood sexual abuse as defined in RCW 4.16.340(5)." 

Legislature could have created a subsection to exclude wrongful death 

cases, or it could have specified that the statute applies to any claim for 

''injuy except death." But it did not. And "[c]ourts will not read into 

47 Steuberg, 104 Wn.2d at 719 
-, 73 Wn.App. at 118 

" Hedriclc v, llwaco R. & N. Co., 4 Wn. 400, 30 P. 714, (1892) 
construing Code of 188 1 $ 8. 

Laws of 1975-76 2d Ex. Sess., c l~.  56 $ 8  6; 1. A complete copy ofthe chapter is 
provided at Ex. 5.  



statutes of limitations exceptions not embodied tl~erein."~' 

The wrongfa1 death of a minor child is therefore an "injury" to the 

parent, and where such injury results from of health care, it is limited by 

RCW 4.16.350. The partial summary judgment should be reversed. 

(5) Legislature intended the eight-year repose it wrote in the medical 
malpractice statute of limitations. 

Defendants argued that RCW 4.16.350 cannot apply to cases 

where medical malpractice results in death, because there could be sonle 

cases where death does not occur until after the eight-year statute of 

repose at RCW 4.16.350, and therefore some claims could be barred 

before the action arises, and Legislature did not intend to bar actions 

before they arose. CP 32-41, 94-100. Such interpretation, however, fails 

to recognize the meaning of a statute of repose; ignores the plain language 

of the statute; and disregards the express intent of Legislature 

A statute of repose specifically operates to bar claims, even if an 

action has not accrued 

As this court has explained, statutes of repose are "of a different 
nature than stat~~tes of limitation." Rice v. Dow Chem. Co., 124 
Wn.2d 205, 21 1, 875 P.2d 1213 (1994). "A statute of limitations 
bars plaintiff from bringing an already accrued claim after a 
specific period of time. A statute of repose terminates a right of 
action after a specified time, even if the injury has not yet 
occurred." Id. at 211-12, 875 P.2d 1213 (citations omitted). 

'' E.g., Guy F. Atkinson Co, 66 Wn. 2d at 575 and cases cited therein 



1000 Virgii~ia Limited Partilership v. Vertecs Cormoration, 158 Wn.2d 

RCW 4.16.350 specifies that a claim for medical malpractice 

shall be comnlenced within three years of the act or omission 
alleged to have caused the injury or condition, or one year of the 
time the patient or his or her representative discovered or 
reasonably should have discovered that the injury or condition was 
caused by said act or omission, whichever period expires later, 
except that in no event shall an action be commenced more than 
eight years alfer said act or omission: PROVIDED, That the time 
for commencement of an action is toiled upon proof of fraud, 
intentional concealment, or the presence of a foreign body not 
intended to have a therapeutic or diagnostic purpose or effect, until 
the date the patient or the patient's representative has actual 
knowledge of the act of fraud or concealment, or of the presence of 
the foreign body; the patient or the patient's representative has one 
year from the date of the actual knowledge in which to commence 
a civil action for damages. . . . 

RCW 4.16.350 (emphasis added). 

Legislature first created the statute of limitations at RCW 4.16.350 

in 1971 with the following language, RCW 4.16.350 (1971): 

Any civil actions for damages against a hospital . . . or against [a 
health care provider] . . . based upon alleged professional 
negligence shall be commenced within (1) three years from the 
date of the alleged wrongful act, or (2) one year from the time that 
the plaintiff discovers the injury or condition was caused by the 
wrongfill act, whichever period of time expires last. 

Laws of 1971 ch. 80.~"ecause there was no limit to the one-year 

discovery rule, the insurance industry "asserted that because of this 'long 

52 See oiro, e.g, m r ,  134 Wn.2d at 863 
53 A complete copy of Laws of 1971 ch.80 is providcd at Ex. 6 



tail effect' and other reasons, much higher medical malpractice liability 

premiums were required to cover present and f u t ~ ~ r e  claiins against health 

care practitioners."54 Legislature responded in 1976 by writing the eight- 

year statute of repose in RCW 4.16.350. "The eight-year statute of repose 

was enacted in 1976 in response to a perceived insurance crisis said to 

result from the discovery rule and from increased medical malpractice 

claims, which allegedly created probleins in calculating and reserving for 

exposure on long-tail claims. Laws of 1975-76, 2d Ex. Sess., ch 56." 

DeYoung, 136 Wn.2d at 147. "By enacting an eight-year statute of 

repose, the Legislat~~re intcnded to protect insurance coinpai~ies while 

'hopefully not resulting in too many individuals not getting 

compensated."' MS5 

The DeYoung court held the eight-year statute of repose 

unconstitutional under an equal protection analysis.s6 Applying minimal 

or "rational basis" scrutiny,57 the DeYo~u~g court found that legislators had 

evidence that only 0.2 percent of claims would be affected by the eight- 

year statute of repose, and that such few cases "could not rationally be 

thought to have any chance of actuarially stabilizing the insurance industry 

54 DeYoung v. Providence Med. Ctr., 136 Wn.2d 136, 147,960 P.2d 919 (1998) 
(citntion.~ omitted). 
5 5  . . czting House Journal, 44th Legis. Sess. 318 (1976) (comment by Rep. Walt 0. 
Knowles) 
56 DeYoung, 136 Wn.2d 136 
j7 DeYoun~, 136 Wn.2d 136 



even if an insurance crisis did exist."58 Thus, the repose was deemed 

ul~~constitutional because "[tlhe relationship between the goal of aileviatillg 

any medical insurance crisis and the class of  persons affected by the eight- 

year statute of repose is too attenuated to survive rational basis scruti~~y."~" 

In 2006, however, Legislature answered the D e Y o ~ l n ~  court and 

re-enacted the eight-year statute of repose at RCW 4.16.350, expressly 

declaring their intent at Laws of 2006, ch. 8, Sec. 301, including not only 

to control the cost of medical malpractice insurance, but also to protect 

health care providers from having to defend against stale claims.h0 

Legislature u~lderstood and intended that the repose would bar some 

claims before they have accrued. It does not follow that RCW 4.16.350 

would not apply where a cause could be barred before it accrued. 

(6) Applving the personal iniurv catch-all statute of limitations would 
lead to absurd results, would open the floodgates of litigation, 
would expose healthcare providers to indeterminate liability, 
would circumvent Legislature's intent, and would render RCW 
4.16.350 unconstitutional. 

"A statute is not to be interpreted in such a way that it produces 

an absurd result or renders meaningless its ei~actment."~' 

"The legislature adopted the medical malpractice act, chapter 

SX m, 136 Wn.2d at 148-149 
59 ~ e ~ o u n ~ ,  136 Wn.2d at 149. 
60 , f i e  full text of Laws of 2006, ch. 8, Sec. 301 is provided in Ex. 7 

E.g,, Kirk v. Moe, 114 Wn.2d 550,789 P.2d 84 (1990) citing Pasco v. n 'a~ier ,  109 
Wn.2d769,773,755 P.2d 170 (1988). 



7.70 RCW, in response to the escalating cost of medical malpractice 

insurance and the corresponding rise in health care costs,"62 and "to 

provide incentives to settle cases before resorting to court."63 Legislative 

intent would be circumvented if plaintiffs could avoid the eight-year 

repose by waiting until death, then resurrecting negligence claims under 

"wrongful death" that had been barred under "medical malpractice" 

decades earlier.64 Here, for exiunple, the Fasts' allege that if Dr. Smith 

had perfonned a diabetes screen when it should have been performed, 

then Jamie could have controlled her diabetes and would not have 

progressed irreversibly to insulin dependence. CP 1-16. Under the 

Defendant's rationale, Jamie could miss the statute of limitations under 

medical malpractice, wait for decades until she dies naturally, then her 

personal representative could come forward and sue Dr. Smith under 

wrongful death for the sane  negligent acts or omissions that had been 

time barred under medical malpractice. Because this is an absurd result 

that belies legislative intent, the medical malpractice statute of 

limitations must apply, even where medical negligence results in death. 

Conversely, if the personal inj~rry catch-call statute of limitations 

" ?, 150 Wti.App. at 460, citing 1976 Final Legislative Report, 44th Wn. Leg., 2d 
Ex. Sess., at 22. 
63 Id. at 460-461, citing Laws of 2006, ch. 8, 5 1. See also Laws of 2006 ch. 8 S: 301. 
64 Washington law provides a remedy from the lost chance of survival, even whcre a 
medical negligence victim faced an already-less-than-fifty-perces~t chance of survival. 
See Herskovits, 90 Wn.2d at 614 



applies to medical malpractice causes that result in death, then plaintiffs 

could bring their claims back under the medical malpractice statute of 

limitations by suing not for wrongful death, but instead for a 100 percent 

lost chance of survival under the medical malpractice statute of 

limitation?. Indeed, Herskovits stands for the principle that a lost chance 

of survival is a separate injury than the death itself.65 If this Court agrees 

with the trial court that the personal injury catch-all statute of limitations 

applies to recovery for death from medical negligence, but the medical 

malpractice statute of limitations applies to injuries except death, then 

the Fasts could merely elect to pursue recovery for the 100 percent lost 

chance of s~irvival under the medical malpractice statute of limitations. 

Such interpretation is again absurd, and would circumvent any purported 

legislative intent under the Defendant's rationale. 

Such consequences would also contravene Legislature's purpose 

under RCW 4.16.350 to reduce medical liability insurance rates, and to 

prevent health care providers from having to defend against stale claims, 

(see above). Where Legislature has imposed the eight-year repose at 

RCW 4.16.350 to cap the prior indefinite one-year discovery rule under 

RCW 4.16.350 (1971), Defendants ask the court here to create an 

inde$nite three-yea7 discovery n~ le ,  extending for the life span of every 

" See discussion in Herskovits, 90 Wn.2d at 631-633 



patient a provider treats during his career, and resurrecting liabilities 

upon death that had been barred decades earlier. Rather than stabilize 

medical malpractice insurance, Defendants' rationale would instead open 

every physician to indetenninate liability. Moreover, with the advent of 

electronic medical records and systems to facilitate their collection, 

retention, and sharing, such an interpretation invites a "wrongful death 

mill," where each obituary triggers a consultant to mine a database of 

medical records to drum up a series of wrongful death actions against 

physicians - or their estates - who probably decades earlier colnmitted 

some act or omission that contributed, however slightly, to a sooner 

death than would have otherwise been expected. Applying the personal 

injury catch-all statute of limitations would thus expose health care 

providers to indeterminate liability and open the floodgates of litigation, 

in direct conflict with Legislature's purpose. 

Finally, because the Defendants' rationale would widen claims 

and expose providers to indetenninate liability years beyond the eight- 

year repose, RCW 4.16.350 would be rendered ~~ncoustitutional. The 

repose at RCW 4.16.350 would be even less able to survive the "rational 

basis" scrutiny applied in DeYoung. It would not be rationally related to 

its purposes of reducing medical malpractice insurance premiums and 

relieving providers from having to defend against stale claims. The 



personal injury catch-all statute of limitations must not be applied 

(7) Neither Wills v. Kirkpatrick nor Bennett v. Seuttle Mental Health 
applies here. 

The trial court relied upon Wills v. ~ i r k ~ a t r i c k ~ ~  and Bennett v. 

Seattle Mental Health in arriving at its decision. RP 2-3. Neither of those 

cases applies here. The issue in Bennett was whether an adult dependent 

would be deemed a "minor" child under RCW 4.24.01 0, so the parents 

could maintain an action for the death of their adult son.67 Here. it is not 

contested that the Fasts can recover damages for the loss of their baby 

~inder RCW 4.24.010. Bennett simply has no relevance to this case. 

Many of Defendants' arguments were before the m68 co~irt, and 

are addressed in the rebuttals above. The facts in are distinguished 

here. In m, the decedent's son discovered in 1985 that medical 

negligence was probably thc cause of his mother's death in 1983. By the 

time he filed a lawsuit for wrongful death, the medical malpractice 

limitations had already expired, because under 4.16.350, a cause accrues 

when the act or omission occurs. Outside medical malpractice, however, a 

wrongful death cause accnies when the izquuy (death) occurs. In m, 
applying the medical malpractice statute of limitation resulted in barring 

66 The RP refers to "Wells," (e.g., RP 2), but it is obvious from the briefs and the decision 
that the trial court meant Wills v. I<irkpatrick; 56 Wn.App. 57, 785 P.2d 834 (Wn.App. 
Div. 2, 1990). 



the case, but applying the personal injury catch-all statute of limitations 

preserved it. The Wills court recognized that "Washington's wrongful 

death statute does not contain ail express statute of limitations. Rather, 

wronghl death actions are governed by Chapter 4.16 RCW which sets 

forth the statutes of liinitation applicable to different types of actions."69 

The Wills court recognized that RCW 4.16.080(2) "has heen applied to 

wrongful death claims because such claims qualify as 'any other injury to 

the person or rights of another not hereinafter enu~nerated."'~~ The Wills 

court illcorrectly concluded, however, that the medical malpractice statute 

of liinitations does not apply where medical negligence results in death. 

is further distinguished froin this case because Wills involves 

a question of wrongful death under chapter 4.20 RCW, Washington's 

Wrongfi~l Death and Survivorship Actions statutes. The court 

reasoned that medical lnalpractice statutes were intended to provide 

recovery for personal injury, not to statutory beneficiaries for others' 

injuries under chapter 4.20 RCW.~' The remedy under RCW 4.24.010, 

however, provides that the loss of a child is an actionable injury to the 

72 parents. Moreover, it is Defendants' negligence in treating Plaintiff, 

mother Jainie, that caused the injuries. Because Jainie is both the patient 

69 W a ,  56 Wii.App. at 759 
'O Id. at 760. 
7' Id. at 76 1 
7 2  Eg. ,  Harbeson at 476 



and the plaintiff, the rationale of does not apply here 

Furthermore, the court based its decision on the mistaken 

belief that Legislature did not intend to bar claims under the eight-year 

repose before they accrued.73 Since the court rendered its decision 

in 1990, however, Legislature responded in 2006 to clarify that itpvecisely 

intended to bar claims with the eight-year repose, (see discussion above). 

Finally, it is worth noting that is the only reported decision in 

Washington addressing the question of whether the personal injury catch- 

all statute of limitations would control over RCW 4.16.350. It was 

decided in 1990, and il has never since been cited in any other published 

opinion for the point of law for which the Defendants offer it here. 

d. Conclusion 

The Fasts maintain a medical malpractice action subject to chapter 

7.70 RCW, against health care providers who provided health care to 

Jamie that caused the loss of her son. RCW 4.16.350 is thus the 

co~~trolling statute of limitations, and was tolled by RCW 7.70.110 when 

the Fasts requested mediation. The Fasts' cause was timely filed, and the 

partial summary judgment should he reversed. 

3. THE COMPLAINT WAS PROPERLY FILED BECAUSE 
DEFENDANTS HAVE NO DEFENSE UNDER THE TORT 
CLAIM FOWI NOTICE STATUTE AT CHAPTER 4.96 RCW. 



a. Defendants are barred from raising a defense under chapter 4.96 
RCW, because they failed to make available a tort claim form as 
required under RCW 4.96.020. 

This is an issue of first impression on the new tort claim fonn 

requirements at RCW 4.96.020(3). Legislature waived sovereign 

immunity to hold both the state of Washington as well as local 

governmental entities liable for their torts.74 Washington does require, 

however, that claimants against the state or local governmental entities 

give notice of their claims at least 60 days before commencing a 

lawsuit.75 

Prior to 2009, the tort clailn notice statutes at chapters 4.92 and 

4.96 RCW did not require any "form;" they merely reqt~ired claimants to 

give notice of their clailn to the state (chapter 4.92 RCW), or to the local 

governmental entity (chapter 4.96 RCW), to include information 

sufficient for the state or entity to investigatc, evaluate, and settle the 

claim before a lawsuit is com~nenced .~~  Valid claims were being 

dismissed under those statutes, however, because of the "tricky 

procedural requirements" regarding when, how, and to whom a tort 

" See RCW 4.92.010; RCW 4.96.010; Medina v. Public Utilitv District No. 1 of Benton 
County, 147 Wn.2d 303, 53 P.3d 993 (2002) -. 
l5 RCW 4.92.100; RCW 4.96.020 
7 6  See RCW 4.96.020 (2008); RCW 4.92.100 (2008); Daqes v. City of Sea&, 110 
Wash.2d 49, 57,750 P.2d 626 (1988); Williams v. State, 76 Wash.App. 237, 248, 885 
P.2d 845 (1994); Renner v. City of Maws?&, 168 Wn.2d 540,545,230 P.3d 569 
(2010); Hall v. Niemer, 97 Wn.2d 574, 582, 649 P.2d 98 (1982) 



claim was to be served, and precisely what was required in the 

77 conteilts. In 2009, Legislature addressed this issue and revised the tort 

claim notice requirelnents under chapters 4.96 and 4.92 RCW. Laws of 

2009 ch. 433 5 1. Legislature expressly passed the law as a remedial act, 

outraged that courts had been unjustly denying claims on "gotcha" 

technicalities that even the courts regarded as u ~ d u l y  harsh:7x 

Injured plaintiffs' claims are being denied because of the strict 
claim filing statutes. The origiilal intent of the statutes was to 
provide notice so that the government can get the facts of the 
claiin and investigate. They were not meant to be "gotcha" 
statutes. Some of the procedural requirements are tricky. Cases 
are being dismissed based on technical interpretations of the 
statute. The bill is aimed at restoring the original intent. It 
corrects historical unfairness and makes the statute hct ional .  It 
req~~ires notice to the government, but eliminates the barnacles of 
judicial bureaucracy. 

H.B. Rep. on Engrossed Substitute H.B. 1553 at 4, 61st Leg. Reg. Sess. 

(Wn. 2009). The & court recognized that prior case law is 

superseded by statute.79 

One of Legislature's 2009 fix was to require that the state and the 

local governmental entities make available a "fonn" that would specify 

what illformatioil claimants should provide, and include detailed 

information about when, where, how, and to whom the "form" should be 

77 See H.B. Rep. on Engrossed Substitute 1l.B. 1553 at 4 ,6ls t  Leg. Reg. Sess. (Wash. 
2009); w, 170 Wn.App. 521; m r ,  168 Wn.2d 540. 
78 Eg. ,  Reves v. Renton, 121 Wi~App.  509,86 P.3d 155 (2004). 
79 &, 170 Wn.App. 521 (Wn.App. Div. 2,2012). 



served to the state or local governmental entity: 

Local governmental entities shall make available the standard tort 
claim form dcscribed in this section with instr~rctions on how the 
form is to he presented and the name, address, and business hours 
of the agent of the local governmental entity. . . . 

RCW 4.96.020(3)(~); Laws of 2009 ch. 433 5 1. If a local govemtnental 

entity does make the form available, then it is barred from raising a 

defense under the chapter: 

The failure of a local govcrnmental entity to comply with the 
req~~irelnents of this section precludes that local govemneiltal 
entity from raising a defense under this chapter. 

RCW 4.96.020(2). In short, a local governlnental entity cannot colnplaill 

that it did not receive a completed tort claim form, if it does not make a 

tort claim forin available. 

Defendant Hospital is a public hospital district, a "local 

governmental entity," and Defendants Dr. Smith and Dr. Schroff are its 

employees. Tlil~s, RCW 4.96.020 required the Fasts to complete the 

Hospital's fonn and prcsent it to them 60 days before comlneilcing its 

lawsuit. But the Hospital lzas no ,form. Therefore, the Hospital is 

precluded by law from defending that it did not receive a form 

Even so, the Fasts provided sufficient notice of their claim to the 

Hospital. They had been discussing the case with Defendants' counsel, 

and trying to convince Defendants to mediate for ovev 10 months prior to 



colnlnencing their lawsuit. Defendants cannot in good faith assert that 

they did not have notice of the claim. Finally, the tort claim form 

requirement did not apply to medical malpractice cases until June, 2012, 

about a month before the Fasts commenced their claim.80 Thus, for the 

first nine months that the Fasts were discussing their claim and trying to 

convince Defendants to mediate, the Fasts were not even required to 

provide notice. 

For these reasons, the summary judgment should be reversed. 

(1) Defendants failed to make available a tort claim notice form. 

The Fasts' attorney diligently attempted to obtain a tort claim 

form from Hospital and from the state to comply with RCW 4.96.020. 

BLI~ there was no such form. CP 140-42. When Defendants attempted to 

raise a defense under chapter 4.96 RCW, the Fasts' attorney repeated his 

diligence to document that Dcfendants do not make available a tort claim 

fonn. The Fasts' attorney first phoned Defendant Hospital; no one was 

aware of any tort claim form; and despite his request, no one returned his 

call. CP 142. Second, a comprehensive search of Hospital's website 

reveals that there is no tort claim form or reference to a tort claim form. 

CP 117-19, 142, 788, 825-1 192. Third, a private investigator went to the 

Defendant Hospital's premises to obtain a standard tort claim form. CP 

See RCW 4.96.020 (201 1); c$ RCW 4.96.020 (2012); Laws of 2012 ch. 250. 



117-19, 289-99. He spoke with the receptionist, with Sebina Pettingill, 

(Risk Mai~ager), and with Mary T. Schuinacher, (one of the two agents 

authorized to receive a tort claim form). Id. The investigator was 

informed that there is 110 such tort claim form, and that furthermore, 

persons are not required to colnplete any such form before filing a 

lawsuit against the hospital. Id. 

Finally, the Fasts deposed Mary T. Schuinacher, (CP 769, 774- 

86), a 30-year employee of Defendant Hospital, who worlts for the 

Hospital's CEO, and is one of the two autl~orized agents to receive a tort 

claim foim on behalf of Defendants, (CP 778-79). Under oath, she 

admitted that she is aware of such a thiilg as a tort claim form, but she 

could not recall the last time she received one, (CP 781). When asked 

how one would go about obtaining a tort claim form, she admitted that 

the hospital has no process in place for a person to obtain a tort claim 

fonn, (CP 782-83), and was ultimately unable to answer how one would 

go about obtaining a tort claim form, (CP 778-785). She volunteered 

that she is aware that beca~~se  of a change it1 the law, local goveinmental 

entities are now supposed to make claim fonns available, (CP 782 111 11- 

16). When aslted directly whether the hospital makes a tort claim form 

available, her answer was, "Well, we are going to . . ." (CP 784). 

Because Defendants did not make available a tort claiin form as 



required under RCW 4.96.020(3)(~), they have failed to comply with the 

requirements of RCW 4.96.020, and under RCW 4.96.020(2), they are 

barred from raising this de fen~e .~ '  The trial court therefore erred when it 

ruled that the to11 claim fonn statute at RCW 4.96.020 prevents the Fasts 

from pursuing its cause, and summary judgment should be reversed 

This conclusion is c1ea11. It is  reached without invoking 

construction, without judging substantial compliance, and without 

constitutional issues. The Court's inquiry into this issue can end here. 

(2) Defendants cannot escape their statutory obligations by 
declaring that the word "section" means "subsection." 

Defendants argue that their failure to comply with RCW section 

4.96.020(3) i,vould not bar them from raising a defense under Chapter 

4.96 RCW. CP 27-47, 89-101. RCW 4.96.020(2) states in part, "The 

failure of a local governmental entity to comply with the reqi~irements of 

this section precludes that local govemnental entity from raising a 

defense under this chapter." Defendants argue that the phrase "this 

section" in RCW 4.96.020(2) really means "this szrbsection (2)," hence 

failure to comply with subsection RCW 4.96.020(3)(~) does not mean 

that failure to coinply with "this section" as that phrase is used in 

subsectioil RCW 4.96.020(2). 

'' E.g., Mavis v. Kingcounty Public H o s ~ .  No. 2, 159 Wn.App. 639,248 P.3d 558 
(2010) (local governmental entity barred from raising defense because of failure to 
comply with a requirement of RCW 4.96.020). 



The Revised Code of Washington is quite clear, however, about 

what constitutes a chapter and a section: 

Numbering system: The number of each section of this 
code is made up of three parts, in sequence as follows: 
Number of title; number of chapter within the title; 
number of section within the chapter. Thus RCW 
1.04.020 is Title I ,  chapter 4, section 20. The section part 
of the number (.020) is initially made up of three digits, 
co~lstitutes a true decimal, and allows for new sections to 
be inserted between old sections already consecutively 
numbered, merely by adding one or more digits at the end 
of the number. In most chapters of the code, sections have 
been numbered by tens (.010, ,020, ,030, ,040, etc.), 
leaving vacant numbers between existing sections so that 
new sections may be inserted without extension of the 
section number beyond three digits. 

Revised Code of Washington (2012) Preface p iv." RCW 4.96.020 thus 

constitutes a "section." Legislature properly uses the terms "section" 

and "subsection" elsewhere within RCW 4.96.020, and could have easily 

restricted the application of RCW 4.96.020(2) to subsection (2) if they 

had intended to do so. But they did not. Failure to comply with RCW 

4.96.020(3)(~) is failure to comply with 4.96.020, and RCW 4.96.020(2) 

therefore bars any defense under chapter 4.96 RCW. 

(3) Defendants were not excused from their statutory obligation by 
the fact that the office of financial management was also required 
to make a tort claim form available, especially where the office of 
financial management did not make a standard tort claim form 
available. 

gZ A copy of Revised Code of Washington (2012) Preface p iv is provided in Ex. 8 



RCW 4.96.020(3) provides that "claims for damages must be 

presented on the standard tort claim form tbat is maintained by the risk 

managenzent division of the ol$ce qf'jnancial management . . . . The 

standard tort claim fonn must be posted on the ofjce of ,financial 

management's web site," (emphasis added). RCW 4.96.020(3)(e) 

further states that "[plresenting either the standard tort claim form or the 

local government tort claim form satisfies the requirements of this 

chapter." Defendants argue tbat they are excused froin their obligation 

to make a tort claiin fonn available because the state is supposed to make 

one available that will suffice. 

First, Defendants' interpretation is untenable because it would 

render moot the statutory language at RCW 4.96.020(3)(~) mandating 

that local governmental entities "shall" make a form available. Courts 

should "give effect to all of the language in a ~tatute."'~ 

Second, there is no tort claim form on the Office of Financial 

Management's website. I n t ,  THERE IS NO Risk Management 

Division of the Office of Financial Management, which under RCW 

4.96.020(3) is responsible for maintaining a standard tort claim fonn. 

The legal sufficiency of any form provided by Office of Financial 

Management therefore could not possibly excuse Defendants' failure to 

Wilson v. Grant, 162 Wn.App at 736. 



make a tort claim form available, because Office of Financial 

Mana~ement did not make a tort claim form available, either. 

Thc Fasts' attorney did, however, locate a dgferent tort claim 

fonn maintained by a diSferent Washington State agency. for the purpose 

of a d8erent tort claim filing statute. CP 813-24. It clearly is not the 

correct form required under RCW 4.96.020. The fonn states that it is 

provided "[plursuant to Chapter 4.92 RCW," not chapter 4.96 RCW. CP 

815. It states that it collects infonnation required by RCW 4.92.100, not 

RCW 4.96.020, (id.). It directs clailnants to present the form to 

"Department of Enterprise Services, Office of Risk Management" in 

Olympia, not to the registered agent of the local governmental entity, 

(id). It prompts the claimant to declare the "State agency or department 

alleged responsible for damagesiinjury." CP 816. Local govenlmental 

entities are not state agencies or departments. The fonn requests the 

names of "all state employees having knowledge about this incident," 

( i d )  It prompts the claimant to complete the blank at, "I claim damages 

from the state of Washington in the sum of $ ," (emphasis 

addec(). CP 817. Then it requires signatures under the banner, "I declare 

under penalty of perjury under the laws of the state of Washington that 

the foregoing is true and coi-rect." Such declaration should give anyone 

a harrowing pause before signing a claim against the state of Washington 



when the claimant is not clailning against the state of Washington, but 

instead against a local governmental entity. The fonn includes an 

a~~thorization for "Release of Protected Health Information (PHI) to 

Department of Enterprise Services, Office of Risk Mai~agement," 

wherein the claimant authorizes "disclosure of my protected health 

information to the Department for Enterprise Services, Office of Risk 

Management (Risk Management) for purposes of processing my claim 

for damages filed with the state of Washington," (CP 818). The 

authorization includes a directive "To the Provider or Records 

Custodian" to deliver the records to "Department of Enterprise Services, 

Office of Risk Management" in Olympia. CP 819. No claiinant against 

a local governmental entity should expect to have his medical records 

sent to the state of Washington. The form also informs claimants that 

"ORM objectively determines the state's liability for claimed injuries. It 

fairly coinpensates claimants for damages when liability is supported," 

(CP 824). Not only should a claimant not expect ORM to adjudicate a 

clailn against a local govemnental entity, but he should not expect a 

determination of the "state's liability for claimed injuries," and should 

even less expect that ORM "fairly compensates claimants" when the 

liability belongs to a local governmental entity, not the state. Had the 

Fasts followed the instructions on the form, they would have sent it to 



the state of Washington, and Defendants would have never seen it. 

To underscore that is the incorrect fo l~n to comply with chapter 

4.96 RCW, Legislaturc recently modified RCW 4.92.100 -requirements 

to present claim forms to the state - to refer to this fonn, maintained by 

office of risk management, and posted on the departme~~t of enterprise 

services' web site. Laws of 2013 ch. 188.'~ But Legislature did not 

modzjsi RCW 4.96.020 - the requirements to present claim forms to a 

local governnzental entity. Laws of 2013. 

The Fasts' attorney nevertheless delivered information on that 

form to Defendants, with the disclaimer, "This Standard Tort Form is not 

required for this cause. The Claimants, however, offer this Standard Tort 

Form as a courtesy and convenience to the Respondent," (CP 281). The 

Fasts' did not intend to wait for 60 days after delivering that information, 

because first, it was an inappropriate form to claim against a local 

govenlmental entity. Second, the Fasts had already substantially 

complied with chapter 4.96 RCW long before they field their complaint, 

(see substantial compliance argument, below). Finally, and most 

importantly, the Fasts were not required to wait for 60 days because the 

Defendants' failure to make a tort claim form available barred their 

ability to raise a ddense under chapter 4.96 RCW, (above). The 

84 The full text of Laws of 2013 ch. 188 is provided at Ex. 9 



existence of an improper fonn does not excuse Defendants' failure to 

make a proper one available. 

b. In the alternative, the Fasts substantially con~plicd with RCW 
4.96.020. 

RCW 4.96.020(5) states a Legislative directive: "With respect to 

the content of claims under this section and all pvocedural requirements 

in this section, this section must be liberally construed so that substantial 

compliaice will be deemed satisfactory." RCW 4.96.020(5) (emphasis 

added). Substantial complia~ice is met where a statute has been followed 

sufficiently to carry out the intent for which it was adopted.'5 

Snbsta~itiltial compliance is determined on the facts of each case.86 

The intent of the tort claim form filing statute at 4.96.020 is to 

allow government entities time to investigate, evaluate, and settle claims 

before they are sued,'" and to encourage negotiation and settlement of 

claims.'* To those ends, "the claim filing statute is intended to provide 

local governments with notice of potential tort claims, the identity of the 

claimant, and general information about the c~aim."'~ i he proper 

inquiry, therefore, is "whether the information the claimant provided 

85E.g., In re Habeas Corpus of Santore, 28 Wn.App. 319.623 P.2d 702 (Wn.App. Div. 2, 

-~ ~ 

87 Eg. ,  Connellv v. Snohomish Countv Public School District # 1, 145 Wn.App. 941, 187 
P.3d 842 (2008); m r ,  145 Wn.App. 443; mx_ell  v. Rainier Public School Dist. No. 
307,154 Wn2d 345, 1 1  P.3d 1173 (2005). 
88 Hall v. Niemer, 97 Wn.2d 574,582, 649 P.2d 98 (1982). 
89 -r, 145 Wn.App. at 546 



fulfills the purposes of the requirement of claim filing statute, [RCW 

4.96.0201 liberally c o n ~ t r u e d . " ~ ~  A claimant who "makes a bona fide 

attempt to provide the required infoilnation [under RCW 4.96.0201 will 

substantially coinply when the information provided fulfills the purpose 

of the statute."" Legislature struck the health care exemption from 

RCW 4.96.020 in 2012 to prevent public hospitals from being sued 

without notice.92 Therefore, the Fasts will have substantially complied 

with the requirements at RCW 4.96.020 if they provided sufficient 

information for Defendants to conduct an investigation and determine if 

they wish to settle, in sufficient time for thein to make that decision 

before being sued. 

Here, the Fasts' attorney, Mr. Rodgers, delivered letters 

requesting mediation to Defendants on Aug~lst 26, 2011. CP 143-212. 

The letters contained details of the incident, a request to mediate, and a 

coinmitment to wait at least 30 days before filing suit. Id. A few days 

later, Defendants' then-co~~nsel, Mr. Aiken, informed Mr. Rodgers that 

he had received the letters. CP 132-142. Over the next several weeks, 

Mr. Rodgers and Mr. Aiken conversed via telephone and electronic mail. 

Id. Mr. Aiken indicated that Defendants were well aware of the incident. 

'O m r ,  168 Wn.2d at 548. 
" Id. at 549. 
" SSB 6187 Final Bill Rpt. of Laws of 2012 ch. 250. C.f. Waples v. Yi, 169 Wn.2d 152, 
234 P.3d 187 (2010); RCW 7.70.100. 



Id. Mr. Rodgers agreed to provide additional notice before commencing 

a suit, even though no such notice was required.93 Id. In September, 

2011, Mr. Rodgers related his difficulty obtaining some records from 

Hospital, (CP 132-42), and forwarded information to Hospital, including 

Jamie's date of birth, social security number, Washington Driver 

License, dates of the incident, and Hospital's inedical record number 

imprint. CP 214-20. In November, 201 1, Mr. Aiken delivered to the 

Fasts' attorney a complete set of medical records from Hospital, 

including her address, employer, phone number, nearest relatives, and 

detailed insurance infonnation. CP 132-42, 229, 23 1-37. 

On February 1, 2012; the Fasts' attorney served a second request 

for mediation to Defendants' counsel, Jerome R. Aiken, recommending 

six mediators, including their contact information andlor website 

addresses. CP 132-42, 239-41. The letter requested, "Please respond at 

your earliest convenience if your clients are not willing to mediate, so 

that we can proceed accordingly." Id. By July 10, 2012, Mr. Aike11 

confirmed that the hospital, physicians, and nurses did not wish to 

mediate. CP 132-42. The Fasts filed on July 18, 2012. CP 1-16. 

Defendants were supplied with illformation sufficient to 

" At that time, RCW 4.96.020 (201 1) specifically exempted medical malpractice claims 
froin its requirements. RCW 7.70.100 had previously required a 90-day notice period, 
but that provision was struck down by Washington's Supreme C o M  as unconstitutional 
in Wades v. Yi, 169 Wn.2d 152, 234 P.3d 187 (2010). 



investigate the claim, did so, and then declined to settle. Because the 

Fasts supplied Defendants sufficient time and information to investigate 

the claim and determine whether they would attempt to settle, the Fasts 

substantially complied with RCW 4.96.020, and the summary judgment 

should be reversed 

c. In the second alternative, chapter 4.96 RCW is unconstitutional. 

(5) RCW 4.96.020 is unconstitutional because it violates the 
separation o f  powers doctrine. 

Courts recognize the doctrine of separation of powers under our 

~onstilution." The Waples court held RCW 7.70.100(1) (2006) 

unconstitutional because it required plaintiffs to provide notice to health 

care providers prior to filing a lawsuit, which adds a step to 

commencement in conflict with CR 3(a). w, 169 Wn.2d at 155.~'  

Here, RCW 4.96.020(4) imposes the same requirement that rendered 

RCW 7.70.100(1) (2006) t~nconstitutional; it adds a step to 

commencement and thus conflicts with CR 3(a). RCW 4.96.020 is 

therefore unconstitutional, and surnrnary judgment should be reversed. 

(2)RCW 4.96.020 i s  unconstitutional as applicd, because it violates 
due process by  failing to  give notice o f  what is prohibited. 

94 E . g ,  Wades v. Yi, 169 Wn.2d at 158 and cases cited therein. 
"see cilso Putna~n v. Wenatchep Vallev Medical Center. P.S., 166 Wn.2d 974,216 P.3d 
374 (2009) (certificate of merit requirement at RCW 7.70.150 held unconstitutional under 
separation of powers for conflict with pleading requirements at CR 8 and 11). 



Due process de~nands that statutes are not a~nbiguous:'~ 

The Fourteenth Amendment requires that people be given notice 
of that which is prohibited. Statc v. Reader's Digest Ass'n, 81 
Wn.2d 259, 273, 501 P.2d 290 (1972). If individuals of co~n~non 
intelligence must guess at a statute's meaning and differ as to its 
application, it violates due process. 

In 2009, Legislature replaced the language at RCW 4.96.020(3) 

(2008), with the requirement that claimants present a "for~n" to local 

govenllnental entities before filing a law~ui t ,~"  and local govcinmental 

entities were required to make a form avai~able.~' The state was also 

required to make a fonn available. 

The statute does not specify what a clairnant must do before 

waiting for 60 days where, as here, both the local governmental entity 

and the office of financial management fail to make a standard tort claim 

fonn available. It is unclear whether the risk management division's 

~naintenance of a standard form is a condition subsequent to other 

requirements in the statute, a i~d if so, whether one or more parties is 

excused from its obligations. 

The statute does not specify what constitutes substantial 

compliance, and cannot specify what constitutes substantial coinpliance, 

because substantial compliance is determined on the particular facts of 

'' 147 Wn.2d at 314-315 and cases cited therein. 
" RCW 4.96.020(3). The tiill text of chapter 4.96 RCW is provided in Ex 10. See Laws 
of 2009 ch. 433 5 1; cf: RCW 4.96.020 (2008) 
'' RCW 4.96.020(3)(~) 



each case." If a claimant guesses incorrectly what constitutes 

substantial compliance, then his claim will be dismissed and can be 

completely barred if the 60-day period crosses the statute of limitations. 

The statute also does not specify whether a prior substantial 

compliance precludes the tolling of the statute of limitations on a 

subsequent actual compliance. Here, if the Fasts, for example, had 

szlbstantinlly complied with the s t a t~~ te  a year earlier, then presented the 

required fonn fewer than 60 days before the statute of limitations period 

expires, and then files a lawsuit 65 days after presenting the required 

fonn, then the statute is unclear whether the five "grace" days apply to 

the earlier time when the claimant had substantially co~nplied with the 

statute, or whether they would apply to the later presentation of the 

standard tort claim form. 

Beca~~se RCW 4.96.020 does not give notice of what is required 

of the Fasts to comply with the statute when no fonn is available; 

because persons of average intelligence could differ as to what 

constitutes "substantial compliance;" and because the statute required the 

Fasts to guess about its meaning to their detriment, RCW is 

unconstitutional for want of due proccss as applied here. 

(3) RCW 4.96.020 is unconstitutional for lack of due process because 

E.g., In re Habeas Comus of Santore; 28 Wash.App. at 327. 



the statute requires compliance before Plaintiffs have the ability 
to conduct discovery to learn whether the statute applies. 

The notice requirement at RCW 4.96.020 applies to local 

governmental entities and their of$cers, employees, and volunteers. 

RCW 4.96.020(1), and such employees are entitled to claim notice under 

RCW 4.96.010. It is not always public information whether a tortfeasor 

is an employee of a local governmental entity. Here, for example, the 

Fasts did not know that Defendant Dr. Smith was an employee of the 

local governmental entity until they filed a lawsuit against Dr. Smith and 

he invoked RCW 4.96.020 in his defense. Whether an individual 

tortfeasor is an officer, employee, or volunteer of a local governmental 

entity can often neither be anticipated nor compelled until a discovery 

period, which can only be reached by violating the tort claim form 

requirement at RCW 4.96.020. The statute is therefore unconstitutional, 

and the trial court's summary judgment should be reversed. 

(4)RCW 4.96.020 is unconstitutional as applied here because it 
violates equal protection by requiring the Fasts to wait for a 
period of time even after the Defendants declined negotiation and 
therefore the statute had no rational relation to a legitimate state 
interest. 

Legislature has waived sovereign immunity of the state and 

governmental entities; all local governmental entities are liable for their 

tortious conduct to the same extent as are private persons or 



corporations. RCW 4.96.010. "Once sovereign immunity has been 

waived, even partially, any legislative classifications made with 

reference thereto will be constitutional only if they conform to the equal 

protection guarantees of the state and federal constit~ltions."'~~ Statutes 

that discriminate between victims of governmental and nongovernmental 

tortfeasors are constitutional only if there is, at ininiinum, a substantial 

rational reason for the discrimii~ation.'~' held that there is no 

rational purpose to discriminate between governmental and 

noilgovernmental tortfeasors based on size, need for investigation, or 

budgetary planning.'02 In our Supreme court concluded that 

where the statute of limitation was not affected, the 6Gday waiting 

period between presenting a claim and filing suit is rationally related to 

achieving negotiated  settlement^.'^^ "Read together, Hunter and Darrs 

stand for the proposition that the only rationale we have recognized for 

discriminating between governmelltal and private wrong doers is the 

opportunity to negotiate and settle claims, and then only if the burden on 

the claimant is a short delay in pursuing the claim."'04 

loo Jenkins v. State, 85 Wn.2d 883, 890,540 P.2d 1363 (1975). 
I01  Hunter v. N. MasonHigh Sch. & Sch. Dist. No. 403, 85 Wn.2d 810, 815 n. 5, 818-19: 
539 P.2d 845 (1975) 
102 Hunter, 85 Wash.2d at 816-17,539 P.2d 845. 
'03 Daggs, 110 Wash.2d at 57,750 P.2d 626 (quoting m, 97 Wash.2d at 584 n. 4,649 
P.2d 98). 
'04 m a ,  147 Wn.2d at 327-327 (Dissent of J. Chambers) 



Where the goverinnent rejects a claiin before the expiration 
of the special 60-day b ~ ~ f f e r  granted govermnental 
defendants for negotiation and settlement, there remains no 
basis whatsoever for upholding application of a statute that 
can bar citizens' access to our courts and prevent the full 
and fair resolution of grieva~~ces. Certainly, the state 
constitution vests the legislature with the power to direct 
the manner in which suits may he brought against the state. 
CONST. ART. 11, 5 26. However, the manner directed must 
not violate equal protection. 

Medina, 147 Wn.2d at 329, (Dissent of J. Chambers) 

Defendants here had investigated the claim and declined to 

negotiate or settle the claim on or around July 10, 2012. After then, any 

requirement that the Fasts submit a form and wait 60 days no longer 

rationally related to its purpose of fostering negotiation and settlement, 

avoiding lawsuits, or reducing costs, and therefore discriminating the 

Fasts' claim from others on the basis that the wrong doer was a local 

governmental entity does not meet e q ~ ~ a l  protection. The statute is 

unconstitutional as applied, and the summary judgment should be 

reversed. 

d. Conclusion 

The trial court's stuninary judgment should he reversed because 

the Defendants are barred from raising a defense under the tor1 claim 

fonn statute, because they failed to make a form available. 

Alternatively, the summary judgment should be reversed because the 



Fasts substantially complied with the statute long before cointnencing 

their cause. In the second alternative, the summary judgment should be 

reversed because the tort claim fonn statute is u~~constitutional as a 

matter of law or as applied here. 

D. REQUEST FOR ATTORNEY'S FEES 

Plaintiffs respectfully request this Court to award their attorney 

fees and costs incurred during this appeal, pursuant to RAP 18.1. 

E. CONCLUSION 

Plaintiffs respectfully request this Court to reverse the trial court's 

orders granting Defendants Partial Suminary Judgment and Suminary 

Judgment. The Fasts' damages for the loss of their viable unborn child is 

based on medical negligence and subject to the medical malpractice statute 

of limitations which was tolled when they requested mediation. Their 

claim was timely filed. Defendants are barred from raising a defense 

under the fonn notice statute, because they did not make a form available. 

Even so, the Fasts substantially complied with the requirements. 

Nevertheless, the form notice statute is unconstit~~tional, at the least as 

applied here. The Fasts' claim was therefore properly filed 

SCOTT E. RODGERS, WSBA # 41368 
Of Attorneys for Appellant 



7.69B.030 'Title 7 RCW: Spcciill P~.oeeedings a n d  Actions 

6) With respect to a dcpendenl person who is a victini of 
aviolent or sen crime, to receive either directly or through the 
depcndc~~t  pcrson's legill guardian, if applicable, at t11e time 
ofrcoortine the crime to law enforceinent officials. a wiidcn . - 
statement of the rights of dependent persons as provided in 
this chapter. Thc statement may be paraphrased to make it 
more easily understood. The written statement shall include 
the name, address, and teieplione number of a county or local 
crillle victim/wifilcss piogiilm, if such a crime viclim/wit~~ess 
program exists in the county. 

(2) Any part), may request a preliminaiy hearing for the 
purpose o l  establishing accommodations for tlie dependent 
persoil consistent with, but not limited lo, the rights eiiumci- 
ated in thissectioii. 12005 c 381 5 3.1 

7.69R.030 Tcstiniosy-Videotaped depositions. ( I )  
The prosecutor or defense may tile a motion with the court at 
my time prior to commencemcnl o f t h e  trial for an order 
aiithorizins liie taking of a videotvoc deoosition for the our- 

sections 

7.70010 

Chapter  7.70 R C W  
ACTIONS FOR ISJURIES 

RESULTING FROM HEALTH CARE 

Declrialion aSmod!ficriioiiof actions for dwnagel based upon 
inj~trhes resulting fro!" hesltl~ <arc. 

Definiiionl. 
Pioporitioiin reklused to be eiisbliihed-Burden of proof 
Necernaiy elements ofprooftlialilijl~ieiiiitcdEiom fa,iurc to 

foilow scceptrd rfsnd~rd ofcare. 
Failure la sesire infoiliied conscot-Nccciiaiy cieinenfs of 

proos-Emcipency situations. 
Coiiicst form--iontcnts-Priinnfacie evidcncc-Shared 

decision making-Patient drchsion aid-fsllure to ,tie 
inforn>rd conscnt-Pcisans authorized to provide for prcicntr 

who are nor co"~,ieu.f-Piioiiiy. 
Infovmed consent--May be contained in ineiiivl health 

advance diicctlve 
Anomcys' Sees. 
Evidaiice otcoinpenivtion from ofher source. 
Haiplial governing bodics-Llabiliiy-Li~>~ifftinnnn. 
Mandatoiy mcdiallan oiliealth care claims--Proccduier. 
Milndatoiy mediation ofhcalfh careciainis---Tolllng srvmle of 

limitations 
Mandemiy medineon oiheaiilicare clauns-~~ight to ma1 inat 

abrid~ed. 
Mandatory mediation ofhealth care cinimn-Exempt froin 

arbitration mviidafi. . . 
I I:; . r l  . 2, .I I ' i '  . II : I i .: ,. % I?. I>,..! . ' I . /  : ,  , . . . 8 . . . ' . ,  . , .  

..! , ~ ' l  I , '  ~ ~ 1 . 1 ,  ,''..I I . .  . l . l . . ,  l:.',>:,~ , > I '  ?, . . . . , . , 
.. .:. , . .  .# 

. . . . . . . . 
" i\ " 1 . 1 .  ' I . .  i! ..! i . .  ?...I ,.I, l I , .  I I . . ; . .  . t i .  ! I  .I- ' ' ' I , ,  . . 
ing shall be based upon, a t  a minimum, reco~nmcndations co,,>p!nini ii~peri.nn! iigrirg ocrioi~r to indiide .sroirincni ~ f d ~ , , , , ' ~ ~ ~ . ~ :  
from the dependent penon's physician or any oti~ci pcrson RCW42834a 

lhaving direct contact with the dependent person and whosc ividencr o~:i i irni.~hing or ufenng ra pny madicn! ei.n.sc.r moad,,iash!e m 
recommendations are based on specific behavioral indicators prove !inbi!iry in prironn! in,vry iicnunrfi~r n,cdrcn! ncg!igrnce 

exhibisd by liie dependent person. <.'hapter 5.64 RCW. 

ln>nl.n~iy o,',iic,ah*ii " /p "a~ ,v ian~ i  revisiv mrnnrriae~T, .sacirnes, r.r"nlm 
(3) 'The moving party shall provide ieasonabic written rng, i:e~emrt~gord,~cp!,n~~ry hunni.~/t,>~~~ ciri!siiii. ncwi 24 240. 

notice to the Other party 'I1' motion and Order, granted, ~M~ipr~~cr~ceim~macc,~oi-reiii.cdphyiriampr~~v4~iiighhhithcari.scnoce,~: 
pursuant to supcrioi coiiit criminal rules far depositions. RCW437946a 

(4) Both parties shall have an opportunity lo be present at sroiwru of!imiioiiorn inacrioas for,iyrne.s re.,viiirngfium hro!ih w r c  !ZCPI, 
tiis deposition and the nonmoving party shall have d ~ e  oppor- 4 16 350. 

tunity to cross-enamiiie the dependent pcnon. Verclncr ornivtiidirfjiiisrr econoni,c doiiingei inperconn! mq,iry oiprapariy 

(5) Under circumsta~ces pcrinitted by the rules of evi- donn'zge ocl~o?r ~ ~ ~ P P P ~ ~ ~ ~ J O O ~ P P P P ~ ~ ~ C ~ P ~ Y Y Y Y Y Y I ~ I  RCIV 4 56 260. 

dcncc, tlie deposition may be introduced asevidence in a sub- 
sequent proceeding illlie dcpendent person is unavailable at 
triai and bath the prosecutor and the delbndant had nolice of 
and an opporti~oit), to participate in the taking of the depasi- 
tion. [2005 c 381 5 4.1 

7,698,040 1,iability for violating chapter-Actions 
based on other state or f rdrral  laws. ( I )  The faiiuie to pro- 
vide nolice to a dependent perbon ofthc iiglils enumerated in 
tiiis chapter or the failure lo providc thc rights enumerated 
shall not result in civil liability so long as the hilure was in 
goad faiti~. 

7.70.010 Dee' iar~t ion of modification of actions for  
damages bascd upon injuries resttlting front heallb care. 
The stale of Wasliingtoii; exercising its police and sovereign 
power, hereby modifies as set forth in this chapter and in 
RCW 416.350,  as now or hereafter amcnded, certain sub- 
stantive and procedural aspects of all civil actions and causes 
of actioil, rvhetl~cr based oe toil, contract, or otherwise, for 
damages for injury occurring as a result of health care ivhicii 
is provided after June25, 1976. [1975-'76 2nd e x s .  c 56 5 6.1 

Addlilonrl notes found atuxvr.leg.\"a go" 

7.70.010 Definitions. As used in this chapter "health 

(2) Nolhiiig in this chaplcr shall bc construed to limit a lneans ei*'er: 

p a i t r s  abiliry to bring an action, ilicluding an action for dam- ( I )  A person licenscd by this stale to provide health care 
ages: based rights by otl,er state or federal laiv or related senices including, but not limited to, an East Asiui 

[2005 c 381 5 5.1 medicine practitioner, a piiysiciao, osteopathic physician, 
dentist. nunc. ootometrist. oodiatiic nhvsician atid sureeon. . . . . . , " ,  

chiropractor, pllysical therapist, psychologist, pharmacist, 
7,693,900 Scvcrebility-2005 e 381. If any provision optician, physician assistant; midwife, osleopathic pliysi- 

of this act or its application to any person or circumstance is cian's assisiant, nurse practitioner, or physician's trained 
lheld invalid, the remainder ofthc a a  or the ilppiication oi the ~iiobile intensive care paramedic, including, in the event such 
provision to other persans or circomstaiicrs is in01 affected, persoii is deceased. his or hci estate or personal irpressiita- 
j2005 c 381 $7.1 live: 

lTitie7 IICW-pap921 (2012 Ed.) 

EXHIBIT I 
Chapter 7.70 RCW 
Ex. 1 p 1 



.4ctions for injuries Resulting (Lorn Ilcalth Care 7.70.060 

. . - 
his or lher estate or orrsanal reoresentative: or 

health maintenance organization, or nursing home; or an 
ofricer, director, employee, or agent tlicrcof acting in the 
course and scope of liis or her employmenl, including in tlie 
event such oCficei, dimctoi, employee, or agent is dcccascd, 
his or her estate or penondl iepreseidative. [2010 c 286 5 13; 
1995 c323 $ 3; 1985 c326 5 27; 1981 c 53 5 1; 1975-'762nd 
ex.s. c 56 $ 7.1 

Inteot-2010e 286: See RCW 1806005 

Addit>",,al nates found at www 1egwa (iav 

7.70.030 Prnpnsitians rcquircd to be established- 
Burden of proof. No award shall be made in any action or 
arbiliation for damages for injury occuiiing as the rcsuli of 
hcalth care which is provided after June 25, 1976, unless the 
plaintiff establishes one or Inore of the following proposi- 
tions: 

( I)  That iiijury res~iltcd from the failure " fa  health cars 
provider to follow the acccplcd standard of care: 

(2) That a health caic provider proinised the patient or 
his or her ieprescntalivc that thc injury suft.end would not 
OCCLll; 

(3) That injury rcsultcd from lhcallh care lo which thc 
patient or his or her iepsesentative did not consent. 

Unless otl~envise provided in this chapter, the plaintiff 
sliall have tlie burden of proving each fact essential to an 
xi1,aid bv a ~ieoondeiaiice oC the evidencc. 12011 c 336 6 

7.70.010 Neeessrrv elements of oroof thnl in ia rv  

follow the accepted standard of care: 
( I)  Thc health care provider failcd to exercise that dcgice 

of ciiie. skill, and learning expecied o f a  reasonably prudent 
health cue  provider at that time in the profession or class to 
which he or slie bslangs, in the state of Washington, acting in 
the same or similar circumstanczs; 

(2) Such f~ i lu ie  was a proximate cause of the illjury 
complained of [2011 c 336 $251;  I983 c 149 5 2; 1975-'76 
2nd e x s  c 56 .$ 9.1 

Addnional n a i s  f o u ~ d  at wrvw leg wage, 

7.70.050 Failure to secure informcd consent-Neees- 

- 
tioii involving the issric o f t h e  allcgcd breach of the duty to 
secure an informed consent by a patient or his or her icprc- 
sentatives against a heailli care pravidcr: 

(a) That the health care providcr failed la inCorin the 
patient of a material Sac1 or facts relating to the liealmcnt: 

(2012 Ed.) 

(b) That the palicnl consented to the treatment without 
bcing aivaic of or fully inforlncd of such material fact or 
facts; 

(c) That a reasonably prudent patient under similar cii- 
cumslanccs would not have consented to the ticatmcnt if 
informed o f  sucli material fact or facts; 

(d) That tlic treatment in question proximately caused 
in.iuiy lo the patient. 

(2) Undcr thc psovisions of this section a fact is defined 
as or considered to he a nlateriai fact, if a reasonably prudent 
person in the position of the patient or his or her represenla- 
tiveuould attach significance to it deciding whellizr or not to 
submit to the proposed treatment. 

(3) Material facts under the piovisians of this section 
which must  be established by expert testimony shall be 
either: 

(a) The nature and character of the trwlmcnt proposed 
and administered; 

(b) The anticipated rcsulis of the treatment proposed and 
administered; 

(c) Tlie rccogiiized possibic alternative fornis of treat- 
ment: or 

treatment, including nontieatmenl. 
(4) 1Ca recognized health care emergency exists and thc 

patient is not legally cornpetcrit 10 give an informed consent 
andlor aperson legally aulhorired to consent on behalf ofthe 
oatient is not readily available. his or lhei consent to reauiied 
ieatmenl will bc implicd. [2011 c 336 $ 252; 1975.~76 2nd 
sx.s c 56 $ 10.1 

Additional norcs build at uww 1egwa.gov 

7.70.060 Consent form-Contents-Prima facie evi- 
dence--Shared decision makine-Patient decision aid- - 
Failure to use. ( I )  lfapatientwhile legally competent, or his 
or her rsprcscntative if he or she is no1 competent, signs a 
consent form which sets forit, tlie following, lhc signed con- 
sent forin shall constitute prima Cacic evidcncc that the 
palicnt gave his or her informed consent 10 the treatment 
administered and tlie patient has thc burden afrcbiining this 
by a piepondeiili~ce of the evidence: 

(a) A dcsciiption, in language the patient could mason- 
ably be expected to iindeistmd, oC 

iii The nature and cliaiaclei of the orooased treatment: , , . . 
(ii) Thc 'anticipated results of the proposed treatment; 
(iii) The iecogiiized l~ossible alteinalive Corms of treat- 

ment' nnn .-.-..-, 
(iv) The recognized serious possible risks, campiica- 

lions, and anticipated benefits involved in thc treatnient and 
in the iecoenized oossible aiternutive forins o f  trcalmcnt, 
including nontieaiment; 

(b) Or as an alternative, ustatslnent that the patient elects 
not to be informed of the cleincnls set Soith iii (a) ofthis sub- 
Scction. 

(2) l f a  patient while legally campelenl, or lhis oilier icp- 
rescnlative if be or she is not competent, signs an acknowl- 
edgment of shared decision making as described in this sec- 
tion. such acknowledgment shall constitute prima facie evi- 
dence that the patient gave his or her infanned consent to the 
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7.70.065 Title 7 RCW: Special l'roccedings a n d  Actions 

(a) A statement that the patieill, or his or her representa- 
tive, and the health caie provider have engaged in shared 
decision inaking as aii altcmatiue means of meetiilg thc 
infor~ned consent iequiremeiits set forth by laws, accredita- 
tion standards, and other mandates; 

lb\ A biiefdesciintin~i ofthe cerviccs that the natient and 

(5) Failure to risc a form or to eneaee in shared decision 

wisc, resulting from a health care provider choosiiig either 
the signed coilsent form set forth in subscclioii (i)(a) of tliis 
~ . . i i  . ! I 'ii . . l... I . 1 . '  i . I ;  I,.;., i-I , . .  I I ..:. ,, 
l ' . % i .  .... 1 1  1 ,  1 . I  ..;.I I ' I , ' . , . . . .  I i 1' ' 2 .  
I I - . I : I , , . ~~~ ~~ ~~~~ ~ 

" . .. . 
providerjoi~~tly have agreed will he furnished; Seurrrbility--Subltc~diigs not ilw-ZOO7 c 259: See notes foliarv- 

(c) A biieidcscriptian of tile paticilt decision aid or aids ing RCW 41 05 033 

that have been used by the patient and piovidcr to address tlie rMinoli 

for (i) lligli.qtiaiity, infom,atioii about the ncce.~.~ toper3onal?e'onk. R(:WJ2.48.020. 
iiicludiiig risk and beneiils of oplio,ls ~ l c ~ ~ h ~ l ~ ~ ~ d d ~ ~ ~ n i r ~ n r i r a n i :  n C ~ ? 0 9 6 A 0 9 j ,  

lrnhiliry u/pm,rder RCl'V26 119 31a 
a~id ,  if appropriate, a discussion of the limits ot.scientific ,,,,i,iheo~iir trentmaiii. (.hapier ii ~ J X C I K  
kriowledne about outcomes: (ii) values clarification to help rexiiol~irans,nis~ddiseu,sei: 11Cu~7021  110. 
pzitientr &rl out their values and preferences; and (iii) guii- 
arice or coachillg in dclibciation, designed to improve the 
p;itieat's invalvemeot in the decision process: 

(d) A staleinell1 that lhe patient or his or lier represent#.- 
tive understa~~ds: Thc risk or seriousness of the disease or 
cosdilion to be prevented or treated; tiie available treatment 
altc~natives, includi~lg nontieaiment; and Uie risks, benefits, 
and unccrtaintics of the tieatmeilt alternatives, illcluding nail- 
treatment; and 

(e) A statcrncnt cciiifying that the p a t i c ~ ~ t  or his or lhei 
iepiese~ilative lias had the oppomiilily to ask the provider 
qiiestions, and to have niiy questions answcrcd to the 
patient's satisfaction, and indicating the patient's intcnt to 
reccive the identified services, 

(3) As used in this section, "shared decision iiiakiog" 
means a process in which tiis physician or other I~ealth care 
practitioner discusses with the patient or his or her repiesen- 
tiitivc the information roeciSied in subsection ( 2 )  of this sec- 
tion with the use of a batient decision aid a i d  the paticnt 
sliares with tile provider such relevant personal ilifoimation 
as alight make one treatment or side eflicl more or less tolei- 
able than othen. 

(4)(a) As uscd in this sedion, "patient decision aid" 
means a written, audio-visiial, or online tool that pproidss a 
balanced presentation ofthe condition and treatment options, 
benefits, and harnis, incltiding, if appropriate. a discussion of 
tlic limits of scientific knowledzc about outcomes. for anv 
medical condition or procedure, including abortion as 
defined in KCW 902.170 and: ~ ~ 

(i)(A) That is cerliiied by onc or morc ~~a i iona l  cet!i&ing 
organizations iecognircd hy the medical director o f t h c  
hcaltli care authority; or 

(B) 'I'liat has been evaiiiated based on the inier~~atianal 
patient decision aid standards by an oige~~iratioil located in 
the iliiited Stales or Canada and has a current overdl score 
salisCactoiy to the mcdicvl dircctor d t h c  hcalth caie author- 
ity; or 

(ii) Tliar, if a current evaluation is not available iron? an 
organization located in tlie United States or Canada, the med- 
ical director oStI>e health carc authority has independently 
assessed and certiried bawd on the intemalional patient deci- 

I<ecord., nghina: IICW 7 0 0 2 I 3 0  

i\ddliional notes found ar w x ~ l e ~ w s  go" 

7.70.065 Informed canscnt-Pcrsoss authorized to  
providc for patients who are noteompetmt-Priority. (1) 
lnfor~ned consci~t fo i l~ca l t l~  care for apatient wlia is not com- 
petent, as defined in KCW I I,XX.OlO(i)(e), to consent #nay 
be obtaiiled from a person aiitliorized to consent on behalfof 
such patient. 

(a) Persons authorized to provide illrormed consent to 
health caie on  helhalfo~u. patient wlio is not competent to 
consent, bascd tipon a rcason other than incapacity as defined 
inRCW ll.88.01O(l)(d). shell be arnemberafonc oflhe €01- 
lowing classes of pcrsons in the roilowing order of priority: 

(i) The appointed giiaidiai~ of the patie~lt: irany* 
(ii) The individual, if any, to whom the patient has given 

a durable power of attorney that cilcompasscs the authority to 
makc hcalih care decisions; 

(iii) The patient's spouse or state regislcicd domestic 
partner; 

(iv) Children of the patient who are at least eighteen 
years asage: 

for proposed health care df the patieilr wco is not colnl>stznt 
to consent under KCW 11.88.010(liie~. other tban a. oersoii , ., ., 
determined to be incanilcitated because he or slie is under the 

secure aulliorization from a competent persou in the first or 
siiccccdirig class and finds ila such person available, authori- 
zation may he given by any psrson in the ncrt ciass in the 
order of descending priority. However, no person under this 
section may provide iliformed consent to health carc: 

(i) If a pcrsoil of higiles priority under this section has 
refused to give such authorization; or 

(ii) if there are two or more individuals in tile same class 
and the decision is not iinvnilnoiis among all available mem- 
bers of that class. 

(c) Before any person authorized to provide informed 
.I , , . . , . I  .I.., 1 . 1 1 ~  I I , I , '  . I . . :  : . L I I I I ) . . I I  . ... I,, 

1 I i ; , .  ,!. . 1.  i l  i l i , . . i )  .I i l .  . . i . . l  I . _ . :  I I \ : I . ,I :. I ..;).I. il 1:.111 I , . .:, i. 

. I .  I ,  I, ,.,rl!.:,.- '.:'I,, .I.. , \,- , I . ,  ..~.,,.:. I : . .  , ,~. . :~. .  ,.p.,!l,.. .. ..I.. , > , , , , I :  (1,. . . ; . : ? , , I  , . \  

certitication'iioder this siibsiction 

rritle 7 IICW-page 9.11 

and hiia is not otherwise authorized to piovids~nformed con- 
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Actions for  Injuries Ilcsulting from Health Care 7.70.080 

made, the decision to consent to the proposed health caie may 
bz made only after determining that Ulc proposed health care 
is in the patient's best iiiteiests. 

(2) lnformcd consent fbr heaith caie, including ineiilal 
lhealth care, for a patienl who is not competent, as dcfined in 
RCW 11.88.010(l)(e), because he or she is uiidci the age of 
majority and who is not otherwise authorized to provide 
inforrned conscnt, inay be obtained from a person authorized 
to consent on bchalfol'sucli a patient. 

(a) Persons autliorired to provide inlormcd consent to 
health care, including meiital Ihealth care, on behalf of a 

raised by kin have faced bameii to medical care becrirre tlleii kinship cwc. 
giicis bsve i ioi been able to verify rlmt they are the idoltitied priman. cam. 
givcis of ti~cse cliiidien. Siich barriers pore an erpcrially shgnhiicant cBr1- 
ienge to kinship carcgivco in dealing witi, iiedlh pro1errioiiv1i when chi). 
die" arc left in t11eir caie. 

( 2 )  ~t is the inteaxi of  the legisiamrc to assist kiiiship caregivers in 
accersing nypropnzite nledicai care to inccl the iiccds of a child in their care 
by permitting such irsposiibie adults who are providing cai to achild to 
give iiifoinied cai!ieni to 8nedlcd caie " 12005 c 440 6 1.1 

Sevrrability-l'xrl headings nut lar-2003 c 283: See RCW 
71 32.900 and 71.32901, 

7.70.068 leformcd consent->lily be contained in 
mental health ndvnnee directive. Consent to treatment or 
admission contained in a validly crecutcd nicntal heair11 
advance directive co~istitutes informed conscnt for aiiinoses . . 

p a t i e n t  w h o  is  incapac i t a ted ,  a s  d e f i n e d  ill R C W  afthis chapter. [ZOO3 c 2 8 3  g 30.1 
11.88.01O(l)(e), because he or she is imderthe age ofwsjor- Severnbilify-Part hendings not law-2003 r 283: See RCW 
itv and wlio is not otherwise authorized lo orovide iofomied 7132.900 and 71.32.9ol. 
consent. shall be a member of one of the followins classe$ of 

(ii) A person authorized by the court to consent to medi- 
cal carc for a child iii out-of-home placement pursuant to 
chapter 13 32A or 13.34 RCW, if any; 

(iii) Parents orthe ,minor patient: 
(iv) Tlie individual, if ally; to whom ths minor's parent 

has given a signcd aotllorization to make health caie dcci- 
.I I V Y  . I '  , 11 1, . T.P.1 1 .:,I 

\ . ! .  . I I . .  I . . . .  i . I . .  I ,  ' 
. . . . .  . / ,  _ ! . .  I 
patient or a coinpeteiit adult who has signcd and dated a dec- 
laration under oenaltv afneriuiv nuisuant to RCW 9A.72.085 

(b) A healtli care provider may, but is not required to; 
rely on the iepieseiitiitions or declaration of a person dnim- 
ing to be a relative responsible far the care o r  tlic minor 
patieiit, under (a)(v) oCl1iis subsection, if tlie health care pro- 
vider does ,not lhave actiial notice of the ialsitv of anv of the 

its discretioii, require documentation of a person's claimed 
status as being il relative responsible for the lhealth care of lhe 
minor patient. However, there is nu obligation to iequiic 
such documeiitation. 

Id) The hcalth care provider or health care facility whcrc 
services are rendered sliaii be ilninune from suit in any 
action, civil or criminal, or frolu professional or other disci- 
plinary action when such rciiance is based on a deciiiiation 
signed under penalty ofperjiiiy pursuant lo RCW 9A.72.085 
staling that the adult person is a relative responsible for the 
healtl~ care of the minor patient undci (a)(") of this suhscc- 
tian. 

(3) For the purposes of this section, "health care," "health 
care orovider." and "health care facilitv" sliall bc dciined us 

Intent-2005 c 44e "(I) It is the ~ntcntof tlw Icgislat$trc <o assist chtl. 
arc* inthe cue orkin to ascrir apiiiopiiafamedical scirices. Childicn being 
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thc following: 
(I)  The time and labor reqiiircd, lhc novclty and diffi- 

culty of the qucstio~is iiwolved, and the skill requisite toner- 
form the leg;/ service properly; 

(2) The likeliliood. i r  anoaieiit to the client. tliat the . . , .. 
acceptance of the particular cmployii~elit will preclude other 
cniploymeat by the lawyer: 

(3) The fcc customarily charged io tlie locality far simi- 
lar legal services; 

(4) The amount involved and tlie results obtaincd; 
(5) 'The time liinitations imposed by the clie~it or by the 

circ~imstances: 
(6) The natu8.e and length ofthe profcssioi~al ielaiionship 

with the client; 
(7) The experience, reputation, and ability of the lawyer 

or lawyers peifoimiiig the seivices; 
(8) Whether the fee is lixed or coiitingeiit. [1975-'76 

2nd e x s  c 56 $ 12.1 
Aiiomeys 'jee.? CCln,,le~I $84 Ri'W 

Addifiailal noiei io~iivd % www lcgwa gov 

7.70.080 Evidence of compensat ion from o t h e r  
snurce. Any pafly ,nay present evidence to the Lriei of fact 
that the olaindffl~as alreadv been comuensatcd for thc inluiv 
. ,I-.:I i i  I . '  ,., ., < > , , . ~  , % ~ , p l l  ; ..., l~ 1 I.. ~ l . . , .  
I I . I I :  . . . I  I . ' '  I . .  ; .  
I .  ' ! I .  . ' . I .  I .:. i'. i ? .  ;. .-I 
may present evideiice of an obligatiol~ to rcpay such compen- 
sation and evidsncc ofany amount paid by the plaintiff, or his 
or her rcprcsentative or iiii~iiediate family, to secure the right 
to the compensation Compensation as used in this scctiaii 
shall mean payment ofnloney or other property to or 011 

behalf of the plaintiff, rrcndering of services to tile plaintiff 
Cree of charge lo the piaintiff, or iildsrnnitication of expenses 
incurred by or on bshalfoftl~e plaintiff. Notwithstanding this 
section, evidence ofcompensation by a defendant health care 
provider may be offered only by tliat provider. 12006 c 8 5 
315; 1975-'76 2nd ex.s, c 56 5 13.1 

Findiilyr-lcltenf-PIill~eodingsmd subl?csdingi ~ ~ ~ I ~ W - S O Y O I -  
rbilify-2006 c 8: Sec iiaier follouiilg IlCW 5.64 010 
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Arbitratioa of llealth Care  Actions 7.70A.020 

7.70.140 Medical nialpractiee closed claim reporting 
reauirements. ( 1 )  As used in this section: 

(c) "Com~nissioner" lhas tile same ineaiiing as in RCW 
48.140.01014). 

(d) "Medical imalpractice" has the same meaning as in 
RCW 18.140.010(9). 

12)1a) For claims scttled or otlierwise disuased of on or 
after Januaiv I. 2008. the claimant or his or her atloincv miisl . .  , 

repoil data to tile coinrnissioiiei if my action filed undcr tliis 
chapter results in a final: 

(i) Judgment in any mount;  
(ii) Setliemeiir or payment in any amounu or 
(iii) Dispositio~i resulting in no indemnity payment. 
(b) As used in this siibscctioo, "data" means: 
(i) 'The date of the incidelil of medical malpractice that 

was tile oiincioai cause aftlie action: 
(ii) i'lie piincipal county is  which the incideiitoC~nedical 

lnalpiactice occurred: 
(iii) The date ofsuit. if filed; 
(iv) The injured pcrs0n.s sex and age on the iiicidciit 

date: and 
(v) Spcciiic illformation about tile dispusition,jud, ~meil t .  

or seltlcmcnt, inciuding: 
(A) The date and amount of any judgment or settlement; 
(Dl Court costs: . , 
(C) Anomeys' fsss; arid 
(D) Costs oicxpcrt wilnesser. 12006 c 8 $ 2 0 9 1  

Findines-Intent-Parl ihenrlings and subllcrdings not IauSevci- 
ability-2006 c 8: Scc note$ foiloring KCW 564.010. 

(5)(a) Failure to tile a certificiite of merit tl~ilt coi~>plics 
with thc reqiiirements of this section Is giotiiids for diso>irsal 
oflhc casc. 

ibi l i a  case is dismissed for failure to lile a certiiicatr of 

ii~surmce rate sclting, personal credil history, or professionel 
Iicensiiig and credei?tialing. [2006 c 8 8 304.1 

Findings-Intent-Part lheadings and subheadings not law- 
ability-2006 e 8: Sceilorer following RCW 564.010. 

7.70.160 Frivolous elainls. In any iictioii tinder this 
section, an attorney illat ha? drafted, or assisted in drafting 
and filing an action, counlcmlaim, cross-claim; third-party 
claim. or a defense to it claim. unon signature and filing. cei- 

I .  . \ ' I  , . o l l I i I ~ . -  / I . _  ; , . i t \  . , 1 '  .I.. r l . , .  i , i . . i , ,  

1 . :  ill..,, I ..I . . k . ~ l l . i  $ 1 , .  , , ,I , . ,  :.,a> ? . ,b . .  I , . )  I, 1.. ,~ 
i . . I  . 8 ,  . , , . I  5 > > . I . -  ,, ,I ., . 1, ..:. .,,J . ,\.,.. , . , I  
by existing law or a good iailh argu~neiit for the extension, 
modification, or reversal oicxisting lam, and that it is not 
interposed for any improper purpose, such as to liarass or to 
cause fiivoious iitigatian. If an action is signed and filed in 
violatioli oE this rule, tlic court, lipon motion or upon its own 
initiative, )nay imposc upon thc pcrson who signed it. a rcp- 
resented party, or both, im ~~ppropiiatc sandion, which may 
include an order to pay to the other party or parties t l ~ c  
amouiil of the reasonable cxpznser incurred because of the 
filing of tiie action, coumcmlairn, cross-claim, third-party 

. .  . ., . 
Finding-bltent-Pan lhrnrlingr nild subl~cadingi not law-Sever- 

nbiliq-2006 c 8: See nciici El,llowlng KCW 5.61 010. 

7.70.150 Actions alleging violstion of accepted stan- Chapter 7.70A R C W  
dnrd of care-Certifieatc of meri t  required.  (1) in an 
action against an illdividiiai health care provider under this i\RBITRATION O F  11EA1,TU CARE ACTIONS 

chapler Tor pcrsonal iniiisy or wrongfiil death in which t l ~ e  Sections 

injury is allcged to haA been caused by an act or omission 
lliat violales thc accepted standard of care, the plaintiff must 
file a certificate of meiit at thc time of comniencing the 
action, If the action is commenced within Cortv-five davs 
I,-, i i , I  . .\/.I. .I I, i /:. . .  1:. ,I t .  . . ! ... , .:I I, 
'. : l i  i .. ti. .I 11'; ' 1 .  . . , I  . . I : .  , I I . ,  !I  1 % .  

iorly-five days aiter cornrncnciiig the action. 
(2) l'lis certificate of meiit illust be execiitrd by ;i hraith 

ciiie provider who meets tire qiialificatians ofaii expert in llic 
action. If there is inore than one defendant iil lhc action, the 
person cominellcing the action lmust file a certificate of ineiit 
for each dcicndmt. 

(3) The certificate of merit nlusr contain a statenicnl that 
the person executing thc certificate o i  merit belicvcs, based 
on thc inioimatioii known at tile time of exccutiiig the cenif- 
icate of meiit, that thcm is a rearonablc probability that tlic 
defendant's caiiducl did not follow thc acceoted standard of 
care rruuired to bz exercised bv the defendai;~. 

the extension 
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7.70A.010 Actions for  personal injury or wrongful 
death-Arbitration .authorizetl. This cliaptei applies to 
any caiisc ofaction for damages for personal injury or uroiig- 
fill death based on alleged pioiessional negligence in t lx  pro- 
vision of health caie where all oartics to the action havc 

7.7UA.020 Election to submit to arbitration-Proce- 
dures .  ( I )  Parries in an iiction covered under RCW 

[Title 7RCW-yrge97i 
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4.16.350 Title 4 KCW: Civil Procedure 

727 P 26 226 (1986) be reversed, as well a% t11e liiie of cases that slate il>al 
dircovei) of nny i,>,u,y w1,ntsoevri "ailred by an act of childhood sen,,a1 
abuse colnmencel thc setUte oflimirsiloni Tiit leglslatuie intmds that the 
eaiiiel dscovei) ofleir seiiaixs in~jurier sl>ould not affect the statute of limi- 
intioils hi inju"e8 that l i e  discoucicd Iriei.'' 11991 c 212 5 1.1 

Intent-I989 c 317: "(I) Tlm iegiilanlic 6nds ilizf porrlbie confulion 
inry exist iii imerpreniii: the stsitate oflimitations piovsio,,s for child rexiis1 
abitae civil achosa ia RCW 4 16.190 md 4 16340 regarding the acciiial o f a  
muse of actloci for a person irndei age eiyilieen. The legzslrtiac iindr flial 
ameadaig RCW 4 16.340 will ~IanEythat rl,e time iiniit for camnie~icemen< 
of art action ilndei RCW 4.16 340 is tolled uml1 tile child reacher age e~gll- 
t c c n  Thc 1989 amendinent to RCW 416.340 a intended as a claridcalon of 
erlsting law nild is xiat inhedcd to be a cl~sngc in tlie law. 

(2) ' h e  legiilaiiiie iuilher finds Vlni i i l e  cimconent of chaplci 145, 
L a a s  of 1988, i h i c h  deleicd specilic iefelcnce to RCW 9 h  44.070. 
9A.44 080, axid 9A.44 100(1)(b) hm RCW YA.04.080 and niio deleted 
t1iore rpecific ieflieiiced piouirioos from the laws of Wail,ing,oi,, did not 
infcnd to chaige tile retiita of iimirrrians gaveiniiig dlose offenses froin 
Sevell i a  tlncc years [I989 c 317 8 1.1 

Addifioi~rl notes found a l x u x  leg x a g o r  

4.16.350 Action for injuries resulting from llealth 
care or related scrviecs-Physicians, dentists, nurses, 
ere.-llospitals, clinics, nursing homes, ete. Any civil 
action for damages for iiijriiy occuiiing as it result of health 
care which is provided after June 25, 1976, against: 

( I )  A pcrsoil liceiised by this state to provide hcaith cart 
or related services, including, bur not limited lo, a physiciilii, 
osleopalllic physician, dentist, auisc, oplometl.ist, podiatiic 
~ ~ l ' \ ~ . l . . l  .I, 1 %  ~ I. .I,< x I,,., , r .  ~ , . , ' .  I , . , , ~ , , ~ . . . p ~ > .  
I ! I .  ' ~ ~ i . . . , . ,  1 I . . !  1 ,  I ,  . ...I. : . t i  .I. - 
I . . . . ! .  8 .  I I I., i ~ . i \ . . , ' .  . . . . .  
trained mobile intensive care paramedic, incliiding, in thc 
event such person is deceased, liis or her estalz or personal 
iepreseritiitive; 

(2) Ail emulovec o r  aeent of a oeisoii described in sub- 
. _ . I ,  I ; ! . .  . . .. I ' I .  . ii.. ,..: 3 .  .). I 
. I I . 8 I : 1 .  i .., : ! . , I  . :, .i , .,I. ;.,,I.I ) . . 

. I '  . 3 .  I I I .i .: '. . /.I. , . , I  # : :>I .  .:.i..- 

tiye; UI 
(3) Ail cntity, whcthcr or nu1 incorporated. iacility, or 

institiition empioying one or morc persons described in sub- 
section ( I )  ofthis seclion. iocluding: but inol iiinited to, a 110s- 
pita!. clinic, lhealtli maii~lenance organization, or nursing 
Ihorne; or an oficer, director, employee, or agent thereof act- 
ing in the course and scope of his or her employment, includ- 
ing, in the event such olf icer ,  director, employee, or agent is 
deceased, his or her cslatc or personal ispieseolativc; based 
~ipoll alleged piofessioiial negliqcncc shall be comn~enced 
within three years of thc act or amissioil alleqed lo lhave 
caused lhc injury or condition, or one ycai o i l h e  tinie the 
patient or his or her representative discovered or reasonably 
should have discovered that tlic injury or  condition was 
caused by said act or omission, wI>ichever period expires 
iiitcr, except that in no event shall an action be commenced 
niore than eight years aflei said act or omission: PRO- 
VIDED, That the lime Tor conimencsmsnt of an action is 
tolled unon oroor of Craud. intentional conceaimei~t. or the . . 
oreseace of a foreinn bad" not intended lo have a llieiilneutic . . . . ...I >'I. ., ' ..ll..l .. It1 ".< 1 .1 .  1 . l > l l l . J '  I 

i ' . _ l . . :  _ I  . i . . i . . _ " l . l \ .  1 . - . . I  ' I . .  I .  i 

fraud or conceainleiit, or of llie presence of the Corcipil body; 
the paticnt or the patient's icpissenlaiive has ant ycat liom 

[Titled R(\\'-pree 121 

thc dale o r  the actrivl kiiowledge in which lo comincncc a 
civil action Cor daniages. 

For nurnoses of this sectioii. natwifhstandiii~ RCW , . 
I I 1 .  I . .  . ! . . . p : ; i i  , .,!:,,',r. 
. I .  ... i.i;ii. ; I  , I . . , .  I .  ' : . i  i . !.I. .!..I \ .  . J ~  

. . / I .  . /  l l ~ l ~ , . l . . l . .  , I  .' p: :.I t ~ . , ! . . .  ..I.. . 
siicb minor to tlie same extent that the claim ofaa  adult woiiid 
be barred under tliis sectio~i. Any action not coi~linenced in 
accordance with this scction shell be barred. 

For purposes of this section, with respect to caie pra- 
vided aftcr June 25, 1976, and before August I ,  1986, the 
knowledge of a custodial parent or giiardian slivll bc imputed 
as of April 29, 1987, to persons under the age ofeig1,teeo 
Years. 

agrs lor  injury occurring as a result ofchiidhood sexual abuse 
as detined in RCW 4.16.340(5). [2011 c 336 3 88; 2006 ti 8 
$ 302. Prior: 1998 c 147 8 1; 1988 c 144 3 2; 1987 c212  $ 
1401: 1986 c 305 $502: 1975-'76 2nd exs .  c 56 3 I; 1971 c 
80 3 I.] 

Pur~ascPindings-Intent-2006 c 8 pp 301 and 302: 'The pui- 
parc ofthliseciiozi and ~ecl lon 302, clivplcr 8, Lawsof2006 istorespondlo 
the coun'r decision in I > E Y O $ I I I ~  Y. Pn~v lbnce  ~Mlltfic~zI (bntei 136 WnZd 
136 (l998), by expieisiy ilvlxny the legislaere's iatxornie foi the eighf-year 
rlalule ofrepoie iaRCUr 4.16 350. 

The leg~rlatwe mcagnircs ihnt the eightyear starate of repose alone 
may nor solve the crisis in thc medical insurance induiti). ~ a w e r e r .  to the 
erteiil that the eiyhr-ycm statute of i e ~ o s c  has an effect on medical maipiac- 
ticc innwnce, that cfiect will icnd to icdusc rather than Wciease t l~c  cost of 
'""pircticc i,,rurance 

Whether or iioi rile rtati,te of repose has fir; arrial ~ r n ~ f  of reducing 
ii~suinnce costs, ,lie lcpirlorurc Ends it will pmvidc piofecfioiiagainsiclaimr, 
iiowtrer few, tilet we stnlc. based 0x1 unti~iinvoniiy evide~~ce, or &at piase 
undue burdens oe dcfcndamr. 

in accaidmicc ivifh the coun's opinion in Deiiiiing, the ieginlnrurc fw- 
titer find% lllnt ~ompfl l ing cvcn one defendail, lo answer n stlile claim s a 
slibifvnilal ri.iong, and setting nn ciutrr limit to the operation oftile diicovny 
m1e is a,, approptinie aim. 

The legiilarwe fi8nhri iinditiistt m~iight-yeaisfiftife ofrepoie in area. 
sonuble time ue~iod in ihglit of die nrrd to baihncc die interests of iniiiied 
pisinfxffs md ihc heullli care indusny. 

Tlie IcgirlnNre iilleiidi to reenact RCW 4.16 350 with ierpeci to the 
clghf-year slatute of repose spccificiilly icf f<mi, for i l ~ c  cohin h e  legis. 
laiiac's lcgllinlafe iatlonnlt for ndophng rile cig11t-,,car statute of repose. 
Thc lcgisian~re fi~riller irxtcndi illat tile e ight j ra i  statute of icpoie iceilacfed 
by ~cction 302, chapter 8, Laws of 2006 be applied to achoni comn~encrd oo 
or alter lti!ie 7. 2006 " [LO06 c 8 8 301.1 

i'on>pl'r~r8~ rmpe,.,sor!ol i q ~ ~ r y  izci~nie nor r a  mciiidi sioienteni o/dairinitigri: 
RCIi ' I2Y36(i 

i v x l ~ n c e  ofJz~niihing or i&$Jenng im p iy  mrdczrl expen.9i.s in~~i l i i?~rr ih le lo  
prove l iah!l i iy in perroar1 in],,iy iiciiuns f o p  ineiiiail ncgI,ge:i.nrc. 
Choplei 3 6, RCW 

1,,,,2?r,,,,,y ,f,,,e,,,he7.s ,#'",,o]e.r.s,,,,7<,1 r#",e,,: <O,,," ,,,, ee.9, ,s,>c,e,,e.s, ex" ,788 n. 
cng 1ni.i7r!ii,q or d!.~crpliiio?9 haaiu'ijranv c i~: i l , i i i i l  R('W 4 24 2 / 0 .  

i'ro<!r',i#d LYI'I~IICII ii)(jl,ii~d 88, "Ciii>llS ngoim, h<>yr,oir, peooiini1 and 
nlrli7hrr.s i&$ hcn!ing nrt.7: I lC i i ' I  24 290 

verthc, 07 <,tW~?<i "/fi,,x,"e econo,,,,c <1a,,,n,qe.s ,npers<>n01 ,n,,<,y or,"?"'"er,y 
'10,noge ~7coon m o y p r o ~ ~ 8 d e / o r p ~ ~ ~ ~ ~ d d d p ~ ' y n ' ~ e n ~ . s  l<('IV/ 56 160 

Addaianul notes found at w x u l e g w a  you 

4.16.360 Application of chapter to paternity action. 
Tliis cbaplcr docs ,101 limit the time in which an irclion ftor 

(2012 Ed.) 

EXHIBIT 2 
RCW 4.16.350 
Ex. 2 p i 





4.24.005 Title 4 IICW: Civil Procedure 

spec!olpmceedg.  riiiil nciiom: nilr 7 RCIV. 1881 8 9; 1877 p 5 5 9; 1873 p 5 8 10; 1869p 4 $ 9; RRS $ 
184.1 

4.24.005 Tor t  ae t ionsAt to rncys '  fees-Deterrnina- Intenc1998 c 237: " i i i idie  intent ofihir actto address rhe coniiitu- 
tion of rcasanableness. A I ~ Y  party clnrged with the paynlent rionai isrite oieqlihi lmteaian by the wushiegton state Eupreine 
of attorney's fees in any toil action may petition the court not cauiriiiGzioidv. iorksm,, 132 Wii2d660 (1997). Tiic lag~sk~niieiiitcndr to 
later than foity.fi,,c days of ieccipt of a f i n a l  billing pwvide acivii cause 0l;iciion for wasgful injury oideatii ofaminor  child 

accoi,eting far a detem,inatia,, of ti,e ieasa,,ablc,,ess of that  '0 a mo,i,er or fisther. or boil,, if *he inoilier or rather has had significant 
invoh~meni  i s  the child's life, iiicluding but iiot 1ii"ited to, aeoiioilal, pig- 

party's attorneys' fees. Tlic court shall make such a determi- cho~ogica~, hsanciaisuppon? 11948 237 8 I.] 
nation and sliall take intc consideration the following: ~ddi t ionai  notcsfoundat w a w l r g  w a g o r  

(1) The time and labor required, the novelty and diffi- 
culty oftlie questions involved, and the skill requisite toper- 4.24.020 Action by parest  for seduction of child. A 
forin tile legal service properly; father or mother, may maintain an action as plaintiff for the 

(2) The iihclihood, if apparent to tlie cliellt: that the seductioii of a child, and thc guardian for the sediiclion of a 
acceptance ofll>e particular employment will preclude other ward, though the child or tile ward be not living with or in tile 
employment by the lawyer, service a i  the plaintiff at the time of the seductioii or aftei- 

(3) The k c  cuslornarily charged in the locality for simi- wards. alld tllere be loss of service. 11973 lst ex.s. 154 
lai legal services; $ 5;Code 1881 $ 10: i877 p 5 $ 10; 1 8 6 9 p 4  g 10; RRS $ 

(4) The anioiiiit involved and the results obtained; 185.1 
(5) The time limitations imposed by tlie cliellt or by thc Additional norer foirnd ar ivww l igwa  gov 

ci~.cuinstances: 
(6) The nature and length orthe professioiial relationship 4.24.040 Action for  negligently permit t ing fire to  

with the client; sprcsd. If any person shall far any lawiul puiposc kindle a 
(71 'rile ~xpcricncc, rcpliution, and ability of thc lawyer fire liis or liciowil la,,d, tlc or slyall do it S,,C[, time 

or lawyers performing the services; a i~d  in such manner, and sliall take such carc o i  it lo prevent 
(8) Whether the fee is fined or contingent; it from spreading and doing daniage to other persons' prop- 
(9) Whether the iiied orcollti11gentfee agreement was in erty, as a prudent and careful person would do; and if 11s or 

writing and whether tlic client was aware ofhis or lher right to she fails to do or sj,c be liabie i,, an actin,, on the 
petition the court under this section; casc to  any person suffering dainage thereby to the full 

(10) The terms of fllc fee agrecmem. [I987 c 212 8 ~ O L I ~  a f s u c l ~  damage. ~ 2 0 0 9  c 549 $ 1001; code 18x1 § 
1601; 1 9 8 6 ~ 3 0 5  $ 2 0 1 1  1226; 1877 p 300 $ 3 ;  RRS $ 5647.1 

Add~liaitd notes rouiid ;iiurww leg r r  go" Reviser's note: Tlie words ''onthe case' appear in il:c 1877 law and in 
the I881 cnioilcd bill b a  iveie ii,;idveifently omitted from the pnlited Code 

4.24.010 Action fo r  in ju ry  o r  death of ehild. A oil881 SeedsnPcmgrcivu.tlccoy, 138Wrsh 619. 
niotlier or father, or both, who 118s regularly contributed to the ~ r s o n  reckless bsrrrni: <zndnial,cioio miseh~ef (;h<zpicr w.18 IKW 

support of lhis or her minor child, and the mother or father, or 
both, of s child on whom eitlier, or bath, are dependent for 4.24.050 Kindling of tires by persons driving lumber. 
support may rnaiiitain or join as a party ail action as plaintiff Persons engaged in driving lumber upon any waters or 
for the injury or death of the child. streams afthis state, may kindlc fires when necessary fix thc 

This section creates only one causs of action, but if the purposes iii which tliey are engaged. bul shall be bound to use 
parents of the child are no1 married, a i r  separated. or not iiiiii- the utmost caution to picvent the iainc from spreading and 
ried to each other damiigcs wily be aivaidsd lo each plaintiff doing damage; and i f t l~ey  fail so to do; they shall be subject 
separately, as the trier offact finds just w d  equilable. to all liabilities and peneltier of RCW 424.040, 424.050, 

If one parent brings an action under this section and the w d  4.24000, in the saint maliner as if the privilege grmted 
other parent is not nsmed as aplainliff, notitice of d ~ e  instilu- by this section had not bccn ailoncd. 11983 c 3 $ 4; Code 
lion oflbcsoil, together withacopy ofthecoinplaint, shall be 1881 8 1228; 1877 p 300 5 5; RRS $ 5648.1 
servcd upon thc otliei parent: PROVIDED, Tint notice shall 
be required only if parentage has been duly established. 4.24.060 Application of co~nmon law. The common 

Such notice shall be in compiiaocr with tlie statutory laiv right to an action Tor damages done by fires, is not taken 
rcquiremcrils for a summons. Such nolicc shall state that thc away or di~niiiished by RCW 4 2 4 , 0 4 0 ,  4.24.050, and 
other parent musljoin as aparly to lhc suit witbin twenty days 4.24060, but it may be pursued: but any person availing lrim- 
or tlie right to recover damagcs under this scctioii shall be self or herself of tlie provisions of RCW 4,24040, shall be 
barred. Failure of tile other parent to timely appzai shall bar barred of hi:, or her action at common iaw for the damage so 
such parent's action to recover any part of an awnrd rntide to sued for, and no action shall bc brought at coininon law for 
the party inslitiiting the suit. kindling iiies in the inaimcr described in RCW 4,24050; but 

iii such ail action, in addition to damages for medical, ifsny s~icli fires shall spread and do damagc, tlie person who 
hospital, rnzdia~tion expenses, and loss of services and sup- kindled tile same and any person present and co~icerncd iii 
part, damages may be iecovcrcd for the loss of love and corn- driving such lumber, by wbose act or negiccl stich fire is suf- 
panionship ofthe child and Car iiijury to or dcsvuclion of the fcrcd to spread and do damagc shall be liable in an action on 
parent-child rclatianship in sucli amount as; under all the cir- the case for the amount aidainagcs thereby sustained. 1201 1 
woistancei a f d ~ e  case, may be just. [I998 c 237 8 2; 1973 c 336 $93;  1983 c 3 $ 5; Codc 1881 $ 1229; 1877 p 300 $ 6; 
Is1 e n s .  c I54 $ 4 ;  1967ex.s. c 81 $ I. 1927 c 191 $ [ ;Code RRS $ 5649.1 

[Title 4 RCW--pap 181 (2012 Ed.) 

EXIHIBI1' 3 
RCW 4.24.010 
Ex. 3 p l 



4.16.080 Title 4 RCW: Civil Proceduz.c 

p,o i ian~hip:  (h~dpur i  IIRX !I 92 RCW 4.16.100 Aelions limited to trvo yenrs. Within two 
.~ole,snndirior!ga~rs il/irnl amie: Cbopier !I i6RCW RCN'il.60 010 yean: 

sole,s nof votoetil>y ~r~eg2~10r~0~.7 I ~ C W  i! 56 115 (1) An acdon far libel, slander, assaull, assault and bat- 

4.16.080 Actionsliniitcd to three years. The following 
actions shall be commsiiced within tiires "ears: 

( I)  Ali action Eor waslc or trespass upon real property; 
(2) An aclion for taking, detaining. or injuring pcisoi~al 

property, including an action far  the specific recovery 
thereof, or for any other injury lo the person or rights of 
another not hereinafter enumerated; 

(3) Except as provided in RCW 4.16.040(2), an action 
upoli a contract or liability, express or implisd, which is not 
in writing, and does not arise out of any written instrument; 

(4) An action for relief upon the gound of fraud, the 
cause of action in sucli case not to be deemed to have accrued 
until the discovery by the aggrisvsd party of tiis facts consti- 
luting the fraud; 

(5) An aclian against a sherifl; coroner, or constable 
upon a liability incurred by the doing of an act in his or her 
officiai capacity and by virtue of his or her office; or by the 
olnissioll of an oclicial duly, including the nonpayoieiit of 
money collected upon an execution; but this subsection shall 
not apply lo action for an escape; 

(6) An action against an oCficcr charged wilh misappro- 
priation or a failurc to propcily account for public funds 
intrusted lo his or liei custody; an action ripon a statute for 
penalty or foifeituic, wheic an action is given Lo the partl, 
aggrieved. or to sticli oaitv and the state. eaceot when the 

hereafter donc, and icgardless of lapse of time or existing 
statutes of limitaiions, or the bar tl~eieof, even though com- 
plete, shall not be deemed to accrue or to have accrued uillil 
discovery by the aggrieved party ofthe act or acts from which 
siich liability has arisen or  shall arise, and such liability, 
whether for acts heretofore or hereafter done. and reraidless 

lery, or falsc imprisoni~ient. 
(2) An action upon aslatute for a forSciture or pcnally to 

the slate. [Code 1881 $ 29: 1877 p 8 6 29; 1869 p 9 $ 29; 
1854 p 363 g 5; RRS $ 160.1 
I,tn,iiniion o /nc i ion f i r  rcco,:rr.y ojiionrpoi.rm!on RCW 

81 28 270, 

4.16.110 Actions limited to onc year. Wilhin one year 
an action shall be brought against a sheriff: or other officer 
far the escapc of a prisoiiei arrested or imprisoned oil civil 
process. [ I985 c 11 $ 2 .  Prior: 1984 c 149 $ I; Code 1881 $ 
30; i 8 7 7 p 8  g3'1869p9$30; 1854p364$5;RRS $ 16i . j  

Reviser's note: 1985 c 11 reennctedRCW 4.16.11krild4.16 570ivifli- 
out anicndnleiit. 

Pulpare--1985 e 11: 'Tile purpose ofhir act is to make ceciu~icai cor- 
rcctiani to ciiaptci 149, Laws of 1964. and to mime that iile changer made 
in that ciiapter m e t  riie constintiioiiat requireiiiesirs of ~inicie 11, seciioii 19 
ofthe state Conamiiiou." 11985 c I1 8 1.1 

4.16.115 Special previsions for  action otr penalty. Aii 
action uoon a statutc for anenaltv given in whole or iii "art lo . ,"  
thc ncrso~l who ma" niaseculc for the same. shall be com- 
~ ~ . l . . . ~ ~ ~ , l : , . ~ , l l  r.; ,. :. . %..  , . . : l ; , l . l .  . , , # I > , . . ,  I I' 

I.'.. :_.I r . .  . t i  ! i i  i .. . . '  . 1'. . : _.,.,,'.I,._ . i> ,I. 1, I.. 

yzai by a private party, it may be commenced within two 
years after the commission of the offense in beiialf of the 

.. . 
Rcvlser's n o s :  "one yehi"8ppcried iulLaws of1854 and 1877, "hice 

yedid' al~perii in Code of 1881 

4.16.130 Action for relief not olherwise provided for. 
An aclion for relief not hereinbefore orovidzd for. shall bc , ' ; 1 : I . ., . . , , . . I, , : I r  . . i  . ..'.li.i._..i .. ' .  i. ' ( 5 .  :. . . I  . : . . ._ . I . , .  :I . . I '  

!_ ! .  . . I . I .. l~ ,\,., ... i 'I : ' ,.,:.>', . . r  .... I .  2 .  .,I :.:: I . - - , . ,  .:: ' \ ' 4 i "  . :  
I I . . . .  . , I  3 ,  .I . i i . \ . I . . . . i )  I , : .  1.1 i - .', \ :  I,>< 1 
acts from wliich such liability has ariscll or shall wisc L2011 I,m,iionoiiiqilciien ioFecover mrziprird 1 1 ~ 1 ~ 8 ~ 6 8 . o l i o  
c336$83;  1 9 8 9 c 3 8 $ 2 ; 1 9 3 7 ~ 1 2 7 ~ 1 ; 1 9 2 3 ~ 2 8 g l ; C a d e  
1881 6 28; 1869p 8 $ 28; 1854p 363 $ 4 ;  RRS 5 159.1 4.16.150 Action on mutual  ooen accounts. lo an ~ ~ 

nrviser3s note: ~ranrhionu~ pravlso ornilted h n l  ~ubiectron (6) .  'ihe action brought to recover a baiance due upon a n~iituai opsn 
proviso rends: PROVII>ED, TCKI'HER, Timi no action heretofore balled and current account, where there halre bee11 rccipracal 
undci the provisions ofl i i ip paragraph shall be caniinenced after uitieiy days demands bclivcen the the cause of actio,l sl,all bc 
from tile rime iliis cct hicomrr csfcaive:". 

deemed to have accrued from the time oftbe last item proved 

4.16.090 Action to ranee1 tnx dced. Actions to set 

acquircd by any county on Coreclosuic of general. siatc, 
county or rnunicipai taxes, or for the recovciy of any lands so 
soid, must be brought within thrce years from and after the 
datc of the issuance of such treasurer's decd. [I949 c 74 $ I :  
1907 c 173 8 I: Rcm. Suoo. 1949 8 162.1 . . . ~ 

Reviser's note: Transitional provi3o 0i"lttid The piovlio reads: 
'"PROVIDED, Tliir rcl sl!all not apply to acttans inor oherivlie barred on 
deedr ileieioroie issited if tile Eailie be coiilinencid a i i ~ l i n  rile 
passage ofthis a<,". 

in the account on either side: but wlienevci a period of more 
than one year shall h w e  eiapscd between any o f a  series of 
items or demands, lhcy am not to be deemed such an account. 
[Code 1881 g 34; 1 8 7 7 ~ 9  6 33; 1869p 10 g 33; i854p364  
g 8; RRS g 166.1 
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Cb. 55 ' WASHINGTON LAWS. 1975-76 2nd Ex. Sess. 

town or commercial or industrial area, or scenic system highway may be pennit- 
ted more than fifty feet from the advertised activity; 

(2) A type 3 sign, other than one along any portion of the primary system 
within an incorporated city or town or within any commercial or industrial area, 
permitted more than fifty feet from the advertised activity pursuant to subsection 
(1) of this section shall not be erected or maintained a greater distance from the 
advertised activity than one of the following options selected by the owner of the 
business being advertised: 

(a) One hundred fifty feet measured along the edge of the protected highway 
from the main entrance to the activity advertised (when applicable); 

(b) One hundred fifty feet from the main building of the advertised activity; or 
(c) Fifty feet from a regularly used parking lot maintained by and contiguous 

to the advertised activity. 
(3) In addition to signs permitted by subsections (I) and (2) of this section, the 

commission may adopt regulations permitting one type 3 sign visible to traffic 
proceeding in any one direction on an interstate, primaly or scenic system high- 
way on premises which, on the effective date of this 1976 amendatory act, are 
used wholly or in part as an operating business, fann, ranch or orchard which sign 
hears only the name of the business, fann, ranch or orchard and a directional ar- 
row or short directional message. Regulations adopted under this subsection shall 
prohibit the erection or maintenance of such type 3 signs on narrow strips of land 
a substantial distance from but connected with a business, farm, ranch or orchard. 
Signs permitted under this subsection shall not exceed fifty square feet in area. 

@((@))) The commission with advice from the parks and recreation commis- 
sion shall adopt specifications for a uniform system of official tourist facility di- 
rectional signs to be used on the scenic system highways. Official directional signs 
shall be posted by the commission to inform motorists of types of tourist and rec- 
reational facilities available off the scenic system which are accessible by way of 
public or private roads intersecting scenic system highways. 

Passed the House February 2, 1976. 
Passed the Senate February 13, 1976. 
Approved by the Governor February 21, 1976. 
Filed in Office of Secretary of State February 21, 1976. 

CHAPTER 56 
[Substitute House Bill No. I4701 

CIVIL RECOMPENSE AND CLAIMS--- 
MEDICAL MALPRACTICE 

AN ACT Relating Lo civil rampen= and claims; amending section 1, chapter 80, Laws of 1971 and 
RCW 4.16.354 amending section I, chapter 157, Laws of 1969 en. sess. as amended by section I ,  
chapter 114, Laws of 1975 1st ex. sess. and RCW 4.24.240; adding a new section Lo chapter 4.28 
RCW adding a oew seetion to chapter 4.56 RCW; adding new sations to Title 5 RCW; and 
creating a nciv chapter in Title 7 RCW. 

Be it enacted by the Legislature of the State of Washington: 

Section 1. Section I, chapter 80, Laws of 1971 and RCW 4.16.350 are each 
amended to read as follows: 

EXHIBIT 5 
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Any civil action for damages for injury occun"ng as  a result of health care 
which is provided after the effective date of this 1976 amendatory act against ((a 

(I) A person licensed by this state to provide health ca re& related services, 
including, but not limited to, a physician, osteopathic physician, dentist, nurse, 
optometrist, podiatrist, chiropractor, physical therapist, psychologist, pharmacist, 
optician, physician's assistant, osteopathic physician's assistant, nurse practitioner, 
or physician's trained mobile intensive care paramedic, including, in the event 
such person is deceased, his estate or personal representative; 

(2) An employee or agent of a person descnbed in subsection (1) of this sec- 
tion, acting in the course and scope of his employment, including, in the event 
such employee or agent is deceased, his estate or personal representative; or 

(3) An entity, whether or not incorporated, facility, or institution employing 
one or more persons described in subsection (I) of this section, including, but not 
limited to, a hospital, clinic, health maintenance organization, or nursing home; or 
an officer, director, employee, or agent thereof acting in the course and scope .of 
his employment, including, in the event such officer, director, employee, or agent 
is deceased, his estate or personal representative; 

based upon alleged professional negligence shall be commenced within ((m 

act or omission. Any action not commenced in accordance with this section shall 
be barred: PROVIDED, That the limitations in this section shall not apply to 
persons under a legal disability as defined in RCW 4.16.190. 

NEW SECTION. Sec. 2. There is added to chapter 4.28 RCW a new section 
to read as follqws: 

In any civil action for personal injuries, the complaint shall not contain a 
statement of the damaees soueht but shall contain a Draver for damaees as shall - - . , - 
be determined. A defendant in such action may at any time request a statement 
from the plaintiff setting forth separately the amounts of any special damages and 
general damages sought. Not later than fifteen days after service of such request 
to the plaintiff, the plaintiff shall have served the defendant with such statement. 

NEW SECTION. Sec. 3. There is added to Tit125 RCW a new section to read 
as follows: 

In any civil action for personal injuries which is based upon alleged profes- 
sional negligence and which is against: 
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(I) A person licensed by this state to provide health care or related services, 
including, but not limited to, a physician, osteopathic physician, dentist, nurse, 
optometrist, podiatrist, chiropractor, physical therapist, psychologist, pharmacist, 
optician, physician's assistant, osteopathic physician's assistant, nurse practitioner, 
or physician's trained mobile intensive care paramedic, including, in the event 
such person is deceased, his estate or personal representative; 

(2) An employee or agent of a person described in subsection (I) of this sec- 
tion, acting in the course and scope of his employment, including, in the event 
such employee or agent is deceased, his estate or personal representative; or 

(3) An entity, whether or not incorporated, facility, or institution employing 
one or more persons described in suhsection (I) of this section, including, but not 
limited to, a hospital, clinic, health maintenance organization, or nursing home; or 
an officer, director, employee, or agent thereof acting in the course and scope of 
his employment, including, in the event such officer, director, employee, or agent 
is deceased, his estate or personal representative; 

evidence of furnishing or offering or promising to pay medical, hospital, or similar 
expenses occasioned by an injury is not admissible to prove liability for the injury. 

Sec. 4. Section I,  chapter 157, Laws of 1969 ex. sess. as amended by section I, 
chapter 114, Laws of 1975 1st ex. sess. and RCW 4.24.240 are each amended to 
read as follows: 

0) ((1 . . 
- 

. . . . ., 2)): 

~ - ~ ~ p ~ ~ -  

representative; 
(b) An employee or agent of a person described in subparagraph (a) of this 

subsection, acting in the course and scope of his employment, including, in the 
event such employee or agent is deceased, his estate or personal representative; or 

(c) An entity, whether or not incorporated, facility, or institution employing 
one or more persons described in subparagraph (a) of this subsection, including, 
but not limited to, a hospital, clinic, health maintenance organization, or nursin 
home; or an officer, director, trustee, employee, or agent thereof acting in th! 
course and scope of his employment, including in the event such officer, director, 
employee, or agent is deceased, his estate or personal representative; 

shall be immune from civil action for damages arising out of the good faith per- 
formance of their duties on such committees, where such actions are being 
brought by or on behalf of the person who is being evaluated. - 

(2) No member, employee, staff person, or investigator of a professional review 
committee shall he liable in a civil action as a result of acts or omissions made in 
good faith on behalf of the committee; nor shall any person be so liable for filing 

EXHIBIT 5 
Laws of 1975-76 2d Ex. Sess., ch. 56 

*-I3 E x . 5 ~ 3  



WASHINGTON LAWS, 1975.76 2nd Ex. Sess. Cb. 56 

charges with or supplying information or testimony in good faith to any profes- 
sional review c o z i t t e e ;  nor shall a member, employee, staff person, or investi- 
gator of a professional society, of aprofessional examining or licensing hoard, of a 
pfess ional  disciplinary board, of a governing bbard of any institution, or of any 
employer of  professionals he s6 liable for good faith acts or omissions made in full 
or partial rehance on recommendations or decisions of a professional review 
committee or examining hoard. 

NEW SECTION. Sec. 5. There is added to chapter 4.56 RCW a new section 
to read as follows: 

in any civil action for personal injuries in which a jury verdict awarding dam- 
ages is made, the court may, if it finds the plaintiffs injuries totally and perma- 
nently disable the plaintiff, enter a judgment requiring that a portion of the 
damages awarded shall he provided in the form of an  annuity plan. Similarly, in 
any civil action or arbitration for personal injuries in which trial is by the court or 
the dispute is resolved by arbitration and in which the plaintiff prevails, the court 
or arbitrator may, if it finds the plaintiffs injuries totally and permanently disable 
the plaintiff enter a judgment or award requiring that a portion of the damages 
awarded he provided in the form of an annuity plan. 

NEW SECTION. Sec. 6. The state of Washington, exercising its police and 
sovereign power, hereby modifies as set forth in this chapter and in RCW 4.16- 
,350, as now or hereafter amended, certain substantive and procedural aspects of 
all civil actions and causes of action, whether based on tort, contract, or other- 
wise, for damages for injury occurring as a result of health care which is provided 
after the effective date of this 1976 amendatory act. 

NEW SECTION. Sec. 7. As used in this chapter "health care provider" means 
either: 

(I) A person licensed by this state to provide health care or related services, 
including, but not limited to, a physician, osteopathic physician, dentist, nurse, 
optometrist, podiatrist, chiropractor, physical therapist,psychologist, pharmacist, 
optician, physician's assistant, osteopathic physician's assistant, nurse practitioner, 
or physician's trained mobile intensive care paramedic, including, in the event 
such person is deceased, his estate or personal representative: 

(2) An employee or agent of a person described in part (I)  above, acting in the 
course and scope of his employment, includilig, in the event such employee or 
agent is deceased, his estate or personal representative; or 

(3) An entity, whether or not incorporated, facility, or institution employing 
one or more persons described in part (I)  above, including, but not limited to, a 
hospital, clinic, health maintenance organization, or nursing'home; or an officer, 
director, employee, or agent thereof acting in the course and scope of his employ- 
ment, including in the event such officer, director, employee, or agent is deceased, 
his estate or  personal representative. 

NEW SECTION. Sec. 8. No award shall he made in any action or arbitration 
for damages for injury occurring as the result of health care which is provided af- 
ter the effective date of this 1976 amendatory act, unless the plaintiff establishes 
one or more of the following propositions: 
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(1) That injury resulted from the failure of a health care provider to follow the 
accepted standard of care; 

(2) That a health care provider promised the patient or his representative that 
the injury suffered would not occur; 

(3) That injury resulted from health care to which the patient or his represen- 
tative did not consent. 

Unless otherwise provided in this chapter, the plaintiff shall have the burden 
of proving each fact essential to an award by a preponderance of the evidence. 

NEW SECTION. Sec. 9. The following shall be necessary elements of proof 
that injury resulted from the failure of the health care provider to follow the ac- 
cepted standard of care: 

( I )  The health care provider failed to exercise that degree of care, skill, and 
learning expected of a reasonably prudent health care provider in the profession 
or class to which he belongs, in the State of Washington, acting in the same or 
similar circumstances; 

(2) Such failure was a proximate cause of the injury complained of. 

NEW SECTION. Sec. 10. (I) The following shall be necessary elements of 
proof that injury resulted from health care in a civil negligence case or arbitration 
involving the issue of the alleged breach of the duty to secure an informed consent 
by a patient or his representatives against a health care provider: 

(a) That the health care provider failed to inform the patient of a material fact 
or facts relating to the lreatment; 

(b) That the patient consented to the treatment without being aware of or fully 
informed of such material fact or facts; 

(c) That a reasonably prudent patient under similar circumstances would not 
have consented to the treatment if informed of such material fact or facts; 

(d) That the treatment in question proximately caused injury to the patient. 
(2) Under the provisions of this section a fact is defined as or considered to be 

a material fact, if a reasonably prudent person in the position of the patient or his 
representative would attach significance to it deciding whether or not to submit to 
the proposed treatment. 

(3) Material facts under the provisions of this section which must be estab- 
lished by expert testimony shall he either: 

(a) The nature and character of the treatment proposed and administered; 
(b) The anticipated results of the treatment proposed and administered; 
(c) The recognized possible alternative forms of treatment; or 
(d) The recognized serious possible risks, complications, and anticipated hene- 

fits involved in the treatment administered and in the recognized possible alterna- 
tive forms of treatment, including nontreatment. 

(4) If a recognized health care emergency exists and the patient is not legally 
competent to give an informed consent and/or a person legally authorized to 
consent on behalf of the patient is not readily available, his consent to required 
treatment will be implied. 

NEW SECTION. Sec. 11. If a patient while legally competent, or his repre- 
sentative if he is not competent, signs a consent fonn which sets forth the follow- 
ing, the signed consent form shall constitute prima facie evidence that the patient 
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gave his informed consent to the treatment administered and the patient has the 
burden of rebutting this by a preponderance of the evidence: 

(1) A description, in language the patient could reasonably be expected to un- 
derstand, of: 

(a) The nature and charactef of the proposed treatment; 
(h) The anticipated results of the proposed treatment; 
(c) The recognized possible alternative forms of treatment; and 
(d) The recognized serious possible risks, complications, and anticipated hene- 

fits involved in the treatment and in the recognized possible alternative forms of 
treatment, including nontrealment; 

(2) Or as  an alternative, a statement that the patient elects not to he informed 
of the elements set forth in subsection (I) of this section. 

Failure to use a form shall not be admissible as evidence of failure to obtain 
informed consent. 

NEW SECTION. Sec. 12. The court shall, in any action under this chapter, 
determine the reasonableness of each party's attorneys fees. The court shall take 
into consideration the following: 

(1) The time and labor required, the novelty and difficulty of the questions in- 
volved, and the skill requisite to perform the legal service properly; 

(2) The likelihood, if apparent to the client, that the acceptance of the partic- 
ular employment will preclude other employment by the lawyer; 

(3) The fee customarily charged in the locality for similar legal services; 
(4) The amount involved and the results obtained; 
(5) The time limitations imposed by the client or by the circumstances; 
(6) The nature and length of the professional relationship with the client; 
(7) The experience, reputation, and ability of the lawyer or lawyers performing 

the services; 
(8) Whether the fee is fixed or contingent. 

NEW SECTION. Sec. 13. Any party may present evidence to the trier of fact 
that the patient has already been compensated for the injury complained, of from 
any source except the assets of the patient, his representative, or his immediate 
family, or insurance purchased with such assets. In the event such evidence is ad- 
mitted, the plaintiff may present evidence of an obligation to repay such compen- 
sation. Insurance bargained for or provided on behalf of an employee shall be 
considered insurance purchased with the assets of the employee. Compensation as 
used in this section shall mean payment of money o f  other property to or  on be- 
half of the patient, rendering of services to the patient free of charge to the pa- 
tient, or indemnification of expenses incurred by or on behalf of the patient. 
Notwithstanding this section, evidence of compensation by a defendant health 
care provider may be offered only hy that'provider. 

NEW SECTION. Sec. 14. Sections 6 through 13 of this 1976 amendatory act 
shall constitute a new chapter in Title 7 RCW. 

NEW SECTION. Sec. 15. If any provision of this 1976 amendatory act, or its 
application to any person or circumstance is held invalid, the remainder of the 
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act, or the application of the provision to other persons or circumstances is not 
affected. 

Passed the House February 18, 1976. 
Passed the Senate February 13, 1976. 
Approved by the Governor Fehruary 21, 1976. 
Filed in Office of Secretary of State February 21, 1976. 

CHAPTER 57 
iHouse Bill No. 15291 

COUNTY OPERATED FERRIES---- 
FISCAL SUPPORT 

A 3  ACI R c m n g  IJ cuunry oper~ l s l  lzrrirr; rmrnJ nr: i ic l ! in  4608  l a ) .  chag,tcr I ?  1 1 - 5  .,i 1901 a\ 
la*! imenJ+d b! rccuult I .ndptci 124, L L A * ~ :  I973 151 cli  \rc<. a183 RCW lor& IA?. ..,:>ending 
,I.a#oli I cliaplzi 21. Lau, uf 1971 l \ i  CI \cr, ;xJ RCW 47.50 7 2 5  an3 J a l l r l n i  an ernti-snc) 

Be it enacted by the Legislature of the State of Washington: 

Section I. Section 46.68.100, chapter 12, Laws of 1961 as last amended by 
section I, chapter 124, Laws of 1973 1st ex. sess. and RCW 46.68.100 are each 
amended to read as follows: 

From the net tax amount in the motor vehicle fund there shall be paid sums as 
follows: 

(I) There shall be paid to the cities and towns of  the state sums equal to ten 
and forty-four hundredths percent of the net tax amount to be paid monthly as 
the same accrues; 

(2) To the counties of the state there shall be paid sums equal to thirty-two 
and sixty-one hundredths percent of the net tax amount out ofwhich therd shall 
be paid to the state highway commission those sums as may he appropriated for 
assistance to county operated ferries, as provided in RCW 47.56.725, at such times 
as shall be determined by the commission, wlth the balance of such county share 
to be paid monthly as the same accrues for distr~butlon in accordance with RCW 
46 hR 170. . - . - - . . - - 

(3) To the state there shall be paid to be expended as provided by RCW 46- 
.68.130, sums equal to fifty-five and five-tenths percent of the net tax amount to 
be paid monthly as  the same accrues. 

(4) There shall be paid to the Puget Sound ferry operations account sums 
equal to one and forty-five hundredths percent of the net tax amount to he paid 
monthly as the same accrues. 

Nothing in this section or in RCW 46.68.090 or 46.68.130 shall he construed so 
as to violate any terms or conditions contained in any highway construction bond 
issues now or hereafter authorized by statute and whose payment is by such stat- 
ute pledged to be paid from any excise taxes on motor vehicle fuels. 

Sec. 2. Section 1, chapter 21, Laws of 1975 1st ex. sess. and RCW 47.56.725 are 
each amended to read as follows: 

(1) The Washington state highway commission is hereby authorized to enter 
into a continuing agreement with Pierce, Skagit, and Whatcom counties pursuant 
to which the state highway commission shall pay to each of the counties from 
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o f f i c e r  o f  c o u n t y  g o v e r n m e n t  who oversees o r  d i r e c t s  c o u n t y  e m p l o y e e s  

t o  make t h e  d e t e r m i n a t i o n  a s  t o  w h e t h e r  an e m p l o y e e  s a f e t y  a v a r d  w i l l  

b e  made. 

s u c h  a w a r d s  s h a l l  b e  made a n n u a l l y  f r o a  t h e  c o u n t y  g e n e r a l  

f u n d  by w a r r a n t  on v o u c h e r s  d u l y  a u t h o r i z e d  by t h e  b o a r d  a c c o r d i n g  t o  

t h e  f o l l o w i n g  s c h e d u l e  b a s e d  upon s a f e  a n d  a c c i d e n t - f r e e  p e r f o r m a n c e :  

5  y e a r s .  ............... .B 2 . 5 0  

10 y e a r s .  ................ 5 .00  

1 5  y e a r s  ................. 7.50 

20 y e a r s .  ................ 1 0 . 0 0  

2 5  y e a r s  ................. 1 2 . 5 0  

30 y e a r s  ................. 20 .00 :  PROVIDED, T h a t  t h e  

b o a r d  may g i v e  s u c h  d e p a r t a e n t  h e a d s  a n d  o t h e r  o f f i c e r s  o v e r s e e i n g  

a n d  d i r e c t i n g  c o u n t y  e m p l o y e e s  d i s c r e t i o n  t o  p u r c h a s e  a n o n c a s h  a w a r d  

of  e q u a l  s a l u e  i n  l i e u  o f  t h e  c a s h  a v a r d .  I f  a n o n c a s h  a w a r d  i s  

g i v e n  t h e  w a r r a n t s  s h a l l  b e  made p a y a b l e  t o  t h e  b u s i n e s s  e n t e r p r i s e  

f rom which  t h e  n o n c a s h  a w a r d  i s  p u r c h a s e d .  

However ,  s a f e t y  a w a r d s  made t o  p e r s o n s  whose  s a f e  a n d  

a c c i d e n t - f r e e  p e r f o r m a n c e  h a s  d i r e c t l y  b e n e f i t e d  t h e  c o u n t y  r o a d  

s y s t e m  s h a l l  b e  made froa t h e  c o u n t y  road f u n &  by uarrant on vouchers 

d u l y  a u t h o r i z e d  by t h e  b o a r d .  

P a s s e d  t h e  House l a r c h  10 ,  1911 .  

P a s s e d  t h e  S e n a t e  l a r c h  9, 1971 .  

~ p p r o v e a  by t h e  G o v e r n o r  n a r c h  2 3 ,  1 9 7 1 .  

f i l e d  i n  O f f i c e  of  S e c r e t a r y  o f  S t a t e  n a r c h  23 ,  1971 .  

CHAPTER 8 0  

[ E n g r o s s e d  House B i l l  No. 7 2 0 3  

IXRITATION OP ACTIONS-- 

nED1CAL RALPRACTICE 

I N  ACT R e l a t i n g  t o  l i m i t a t i o n s  o f  a c t i o n s :  a n d  a d d i n g  a new s e c t i o n  

t o  o h a p t e r  U.16 RCW. 

BE I T  ENACTED BY THE LEGISLRTURE OF THE STATE OF WASHINGTON: 

SEGIgH. S e c t i o n  1. T h e r e  i s  a d d e d  t a  c h a p t e r  4 . 1 6  RCW a 

new s e c t i o n  t o  r e a d  a s  f o l l o v s :  

~ n y  c i v i l  a c t i o n  f a r  d a m a g e s  a g a i n s t  a h o s p i t a l  v h i c h  is 

l i c e n s e d  by t h e  s t a t e  o f  W a s h i n g t o n  o r  a g a i n s t  t h e  p e r s o n n e l  o f  a n y  

h o s p i t a l ,  o r  a g a i n s t  a  member of t h e  h e a l i n g  a r t s  i n c l u d i n g ,  b u t  n o t  

l i m i t e d  t o .  a p h y s i c i a n  l i c e n s e d  u n d e r  c h a p t e r  18 .71  RCV or  c h a p t e r  

18 .57  RCW, c h i r o p r a c t o r  l i c e n s e d  u n d e r  RCW 1 8 . 2 5 .  a d e n t i s t  l i c e n s e d  

u n d e r  c h a p t e r  18 .32  RCY. o r  a n u r s e  l i c e n s e d  u n d e r  c h a p t e r  1 8 . 8 8  or  

1 8 . 7 8  RCU, b a s e d  upon a l l e g e d  p r o f e s s i o n a l  n e g l i g e n c e  s h a l l  b e  
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commenced w i t h i n  (i) t h r ee  years f rom t h e  d a t e  o f  t h e  a l l e g e d  

w r o n g f u l  a c t ,  or ( 2 )  one y e a r  f r o m  t h e  time t h a t  p l a i n t i f f  d i s c o v e r s  

t h e  i n j u r y  o r  c o n d i t i o n  was c a u s e d  by t h e  u r c n g f u l  a c t ,  w h i c h e v e r  

p e r i o d  o f  t i m e  e x p i r e s  l a s t .  

P a s s e d  t h e  House n a r c h  9. 1971. 

P a s s e d  t h e  S e n a t e  n a r c h  8 ,  1971.  

R p p r o r e d  hy t h e  Governor n a r c h  23 ,  1 9 7 1 .  

F i l e d  i n  O f f i c e  o f  S e c r e t a r y  o f  S t a t e  n a r c h  23,  1 9 7 1  

CHRPTEH 81  

[ E n g r o s s e d  s e n a t e  s i l l  NO. 1 2 2 1  

COURTS-- 

POWERS A N D  DUTIES 

.4N ACT R e l a t i n g  t o  t h e  j u d i c i a r y ;  amending  s e c t i o n  2 ,  c h a p t e r  24. 

Laws o f  1909  as amended by s e c t i o n  1 ,  c h a p t e r  119 ,  Lars o f  

1911.  a n d  RCW 2.04.071;  amending  s e c t i o n  14 .  p a g e  324,  Laas of 

1890  a n d  RCW 2.04.080: amending  s e c t i o n  2 ,  c h a p t e r . 3 8 ,  Laws o f  

1955  a n d  RCW 2.04.100:  amending  s e c t i o n  1 ,  c b a p t e r  206,  L a r s  

o f  1 9 0 9  a n d  RCQ 2 .04 .110;  a m e n d i n g  s e c t i o n  15. p a g e  344,  Laws 

o f  1890  a n d  RCU 2.08.080:  amending  s e c t i o n  11 ,  p a g e  3 4 3 ,  L a v s  

o f  1 8 9 0  a s  amended by s e c t i o n  1 ,  c h a p t e r  149 ,  Lavs o f  1967 a n d  

RCW 2 . 0 8 . 1 8 0 :  amending  s e c t i o n  1, c h a p t e r  202,  L a v s  of  1969  

e x .  sess. a n d  RCR 2 .12 .035:  a m e n d i n g  s e c t i o n  6 ,  c h a p t e r  229,  

Laws o f  1937  as l a s t  amended by s e c t i o n  2, c h a p t e r  243,  Laws 

o f  1957  a n d  RCW 2.12.060;  amending  s e c t i o n  2, c h a p t e r  53, Laus 

o f  1 8 9 1  and R C Y  2.20.020;  amending  s e c t i o n  3 ,  c h a p t e r  124 ,  

l a v s  of 1 9 0 9  a n d  RCW 2.24.050;  a m e n a i n g  section 3, c h a p t e r  5 9 ,  

Laws o f  1 8 9 1  a s  amended by s e c t i o n  1, c h a p t e r  39,  L a v s  a f  1895  

a n d  RCW 2.28 .030;  amenaing  s e c t i o n  3 ,  c h a p t e r  57. Lavs o f  1891  

a n d  RCW 2.32.050: a m e n d i c g  s e c t i o n  5 ,  c h a p t e r  126.  L a v s  o f  

1 9 2 1  a n d  RCW 2.48.200:  amending  s e c t i o n  8 ,  c h a p t e r  259 ,  Laws 

o f  1 9 5 7  a n d  RcW 2.56.080:  amending  s e c t i o n  9 0 ,  c h a p t e r  299, 

Laws o f  1961  a n d  RCW 3 . 5 0 . 9 1 0 ;  amending  s e c t i o n  1 ,  c h a p t e r  

6 0 ,  Laws o f  1929 a n d  RCU 4.56.190:  amending  s e c t i o n  2,  c h a p t e r  

6 0 ,  L a v s  of 1929 a n d  RCU 4.56.200;  a m e n d i n g  s e c t i o n  8 ,  c h a p t e r  

6 0 ,  Laws of 1929  a n d  RCW 4.56.225;  a m e n d i n g  s e c t i o n  2 ,  c h a p t e r  

1 3 8 , L a v s  of  1 9 3 3  a n d  RCW 9.76 .030:  a m e n d i n g  s e c t i o n  7 ,  

c h a p t e r  6 0 ,  laws o f  1893 and Rcw 4 . 8 0 . 0 5 0 :  a m e n d i n g  s e c t i o n  

1 7 ,  c h a p t e r  60 ,  Laws o f  1893 a n d  RcW 4.80 .190:  amending  

S e c t i o n  384,  p a g e  203 ,  Lavs of  1854  as l a s t  amended by  s e c t i o n  

1 ,  c h a p t e r  62 ,  Laws o f  1959  a n d  PCP 4 . 8 4 . 1 7 0 ;  amending  

s e c t i o n  385 ,  p a g e  204 ,  L a v s  o f  1854  a s  l a s t  amended by s e c t i o n  
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gives notice within such waiting period to the insurer or rating organization 
which made the filing that he or she needs such additional time for the 
consideration of the filing. The conlmissioner may, upon application and for 
cause shown, waive such waiting period or part thereof as to a filing that he or 
she has not disapproved. 

(b) A filing shall be deemed to meet the requirements of this chapter unless 
disapproved by the commissioner wiihin the waiting period or any extension 
thereof. 

13) Medical maiuractice insurance rate filings are subject to the ~rovisions 
of this section. 

PART I11 - HEALTH CARE LIABILITY REFORM 

Statutes of Limitations and Repose 

REW SECTION. Sec. 301. The purpose of this section and section 302 of 
this act is to respond to the court's decision in DeYoung v Providence Medical 
Cmrer, 136 Wn.2d 136 (19981, by expressly staling the iegislaturc's rationaie for 
the eight-year statute of repose in RCW 4.16.350. 

The legislaturc recognizes that thc eight-year statute of repose alone may 
not solve the crisis in the medical insurance industry. However. to the extent that 
the eight-year statute of repose has an effcct on medical malpractice insurance. 
that effect will tend to reduce rather than increase the cost of malpractice 
insurance. 

Whether or not the statute of repose has the actual effect of reducing 
insurancc costs, the legislature finds it will provide protection against claims, 
however few, that are stale, based on untrustworthy evidence, or that place 
undue burdens on defendants. 

In accordance with the court's opinion in DeYoung, the legislature further 
finds that compclling even one defendant to answer a stale claim is a substantial 
wrong, and setting an outer limit to the operation of the discovery rule is an 
appropriate aim. 

The legislature further finds that an eight-year statute of rcposc is a 
reasonable time period in light of the need to balance thc interests of injured 
plaintiffs and the health care indiistry. 

The legislature intends to reenact RCW 4.16.350 with respcct to the eight- 
year statute of repose and specifically set forth for the court the legislature's 
legitimate rationale for adopting the eight-ycar statute of repose. The legislature 
filrther intends that the eight-year statute of repose reenacted by section 302 of 
this act be applied to actions commenced on or after the effective date of this 
section. 

Sec. 302. RCW 4.16.350 and 1998 c 147 s 1 are each rccnactcd to read as 
follows: 

Any civil action for damages for injury occurring as a result of health care 
which is provided after June 25, 1976 against: 

(1) A person licensed by this state to provide health care or related services. 
including, but not limited to. a physician, osteopathic physician. dentist, nurse, 
optometrist, podiatric physician and surgeon, chiropractor, physical therapist, 
psychologist, pharmacist, optician. physician's assistant, osteopathic physician's 

[ 70 I 
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PREFACE 

Numbering system: The number oreach section oftliis code is made up ofthrec parts, in sequence as fol- 
lows: Number of  title; number of chapter within tile title; nuinbzr of  section within the cliapter. Thus RCW 
1.04.020 is Title I ,  chapter 4, section 20. The section part of the number (.020) is iiiitially made up of three digits, 
constitutes a true decimal, and allows for new sections to he iilseiied betacen old scctions already consecutively 
numbcred, inerely by adding one or inore digits at the end of the number. In most chapters of thc codc, scctions 
have been nlimbercd by tens (.010; ,020, ,030, ,040, etc.); leaving vacant numbers between existing sections so that 
iicw scctions may be inserted without cxtension of thc section nmnbcr beyond three digits. 

Citation to the Revised Code of Washington: The codc should he cited as RCW; see RCW 1.04.040. Ail 
RCW title should be cited Title 7 RCW. An RCW chaptcr should h e  cited chapter 7.24 RCW. An RCW section 
should bc cited RCW 7.24.010. Through rcfcrcnccs should be made as  RCW 7.24.010 through 7.24.100. Series of 
sections should be citeti as RCW 7.24.010,7.24.020, and 7.24.030. 

History of the Revised Code of Washington; Source notes: The Revised Code of  Washington was 
adopted by the legislature in 1950; see chilpter 1.04 RCW. The original publication (1951) contained material vari- 
ances from the ianguage and organization ofthe session laws from rrhich it was derived. including a variety of divi- 
sions and combinations of  thc scssion law sections, During 1953 through 1959, the Statute Law Committee; in 
exercise of  the powers in chapter 1.08 KCW, completed a comprehensive study of these variances and, by meaiis of 
a series ofadini~iistrativc orders or recnactmcnt bills, restored each title ot'the code lo reflect its session law source. 
but retaining the general codiiication scheme orieinallv adoaled. An audit trail ofthis activity has been nreserved in - 
the concluding seginenrs of the source note oreach section of the code so af'ccted. The legislative source of each 
section is enclosed in brackets [ ] at the end of the sectk~n. Reference to  session laws is abbreviated; thus "1891 c 23 
5 I; 1854 p 99 135" refers to section 1. chapter 23; 1,aws of 1891 and section 135, page 99; Laws of 1854. "Prior" 
indicates a break in the statutory chain, usually a rcpcal and rcenactmciit. "RRS or Rem. Supp.-" indicates the 
parallel citation iil Remington's Revised Code. last published in 1949. 

Where, becore restoration, a section of this code constituted a consolidation of two or niore sections of the 
sessioi~ laws; or of  sections separately numbered in Remington's; the line of  derivation is shown for each component 
scction; with each line of derivation bcing set ofi'from the others by use of small Roman numerals; "(i);" "(ii)," elc. 

Wliere. before restoration; only a pait o f a  scssion law scction was reflected iii a paiticular RCW scction the 
history note reference is followed by the word "part." 

"Formerly" and ils correlative form "FORMER PART OF SECTION" followed by an RCW citation prc- 
serves the record of original codification. 

Double amendments: Some double or othcr multiple amendments to a section made without rcference to 
eacli other arc sct out in the codc in smaller (8-point) type. See RCW 1.12.025. 

Index: Titles 1 through 9 1 are indexed in the RCW Gencral Index. A separatc index is provided for the 
State Constitution. 

Sections repealed or decodified; Disposition table: Information concerning RCW sections repzaled or 
dccodified can be found in the table entitled "Disposition of former KCW sections." 

Codification tables: To convert a session law citation to its KCW numbcr (for Laws of  1999 or later) con- 
sult the codiiication tablcs. A completc codification table, including Remington's Revised Statutes. is on the Code 
Reviser web site at http:llwww.leg.~va.gov/codereviser. 

Notes: Notes that are more than ten years old have been removed froin the print pl>biication o r  the RCW 
except when retention has been deemed necessary to preserve the l i i l l  intent o f the  law. All notes are displayed in 
1112 electronic copy of the RCW on thc Code Reviser web site at http:/lwww.leg.wa.gov/codereviserI 

Errors or omissions: ( I )  Where an obvious clerical crror has hccn made in the law diiriirg the legislative 
process, thc codc reviser adds a corrccted word, phrase. or punctuation inarh in [brackets1 for clarity. These addi- 
tioiis do not constitute any pait of the law. 

(2) Although considerable care has been take11 in the production ofthis code, it is inevitable that in so large 
a work that there will be errors, both mechanical and orjudgment. When those who use this code detect errors in 
particular sections, a note citing the section involved and the nature of  the error may be sent to: Code Reviser, Box 
40551, Olympia, WA 98504-0551, so tliat correction may be made in a subsequent pubiicatioo. 
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SENATE BILL 5136 

AS AMENDED BY THE HOUSE 

Passed Legislature - 2013 Regular Session 

State of Washington 63rd Legislature 2013 Regular Session 

By Senators Padden and Kline; by request of Department of Enterprise 
Services 

Read first time 01/21/13. Referred to Committee on Law & Justice 

AX ACT Relating to electronic presentment of claims against the 

state arising out of tortious conduct; and amending RCW 4.92.100. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

Sec. I. RCW 4.92.100 and 2012 c 250 s 1 are each amended to read 

as follows: 

(I) All claims against the state, or against the state's officers, 

employees, or volunteers, acting in such capacity, for damages arising 

out of tortious conduct, must be presented to the office of risk 

management ! (&k&km) ) . A claim is deemed presented when the claim 

form is delivered in person or by regular mail, registered mail, or 

certified mail, with return receipt requested, or as an attachmentto 

electronic mail or by fax, to the office of risk management 

1 ) .  For claims for damages presented after July 26, 2009, 

all claims for damages must be presented on the standard tort claim 

form that is maintained by the office of risk management ((-)). 

The standard tort claim form must be posted on the ! (eX&%-& 

& . -  ) department of enterprise services' web site. 

(a) The standard tort claim form must, at a minimum, require the 

following information: 

EXHIBIT 9 
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(i) The claimant's name, date of birth, and contact information; 

(ii) A description of the conduct and the circumstances that 

brought about the injury or damage; 

(iii) A description of the injury or damage; 

(iv) A statement of the time and place that the injury or damage 

occurred; 

(v) A listing of the names of all persons involved and contact 

information, if known; 

(vi) A statement of the amount of damages claimed; and 

(vii) A statement of the actual residence of the claimant at the 

time of presenting the claim and at the time the claim arose. 

( b ) m  The standard tort claim form must be signed either: 

( (ti+)) LAL, By the claimant, verifying the claim; 
((W)) IBL Pursuant to a written power of attorney, by the 

attorney in fact for the claimant; 

( ( - + & ) I  By an attorney admitted to practice in Washington 

state on the claimant's behalf; or 

((M)) By a court-approved guardian or guardian ad litem on 

behalf of the claimant. 

(ii) For the purpose of this subsectj.on (1) (b), when the claim form 

is presented-electronically it must bear an electronic-siqnature-k -- 

lieu of a written oriqinal siqnature. An electronic siqnature means a 

facsimile of an oriqinal siqnature that is affixed to the claim form 

and executed-=-adopted by the oerson with the intent to siqn the -- 
document. 

(iii) When an electronic-siqnature is used and the claim is 

submitted as an attachment to electronic mail, the conveyance of that 

claim must include the date, time the claim was presented. and the 

internet ~rovider's address from which it was sent. The attached claim 

form must be a format aooroved bv the office of risk manaqement. 

(iv) When an electronic siqnature is used and the claim is 

submitted via a facsimile_machine, the conveyance must include-t:le 

date, time the claim was submitted, and the fax number from which 

was sent. 

(v) In the event of a mouestion on an electronic_siqnature,-& 

claimant shall have an opportunity to cure and the cured notice shall 
relate back to the date of the oriqinal filinq. 
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(c) The amount of damages stated on the claim form is not 

admissible at trial. 

(2) The state shall make available the standard tort claim form 

described in this section with instructions on how the form is to be 

presented and the name, address, and business hours of the office of 

risk management (!&&&em)). The standard tort claim form must not 

list the claimant's social security number and must not require 

information not specified under this section. The claim form and the 

instruct ions-f-compl.et inq the claim form must nrovide the United 

States mail, whvsical, and electronic addresses and numbers where the 

claim can be presented. 

(3) With respect to the content of claims under this section and 

all procedural requirements in this section, this section must be 

liberally construed so that substantial compliance will be deemed 

satisfactory. 

Passed by the Senate April 23, 2013. 
Passed by the House April 15, 2013. 
Approved by the Governor May 8, 2013. 
Filed in Office of Secretary of State May 8, 2013. 

EXHIBIT 9 
Laws of2013 ch. 188 
E x . 9 ~ 4  



Chapter  4.96 Title 4 KCW: Civil Procedure 

Chantcv4.96 RCW 
\ (  I lo\\ \ ( 8  \ l \ . l  POI I l l (  \ I  

\ I  l i l l l \  l \ IO\ \ ,  \I1 \ I <  l P \ l  1 \ 1 8  
0 1  \-.I \ l l  \ I (  l V \ l  ~ ~ J l ~ 1 ' 0 1 < \ 1 1 0 \ \  

sections 
496.010 Toiiioh:~ coiiliuccofiacal goieiliineiit81 eniiticr--1,iabiIiw for 

damages 
4.X.020 Tortiour coilduct ailac~l governiiienl81 entitics and theu 

agelr-Climr--Prcaet~tmtmtmf aid filing-Contents 
496.041 Acfioii or prucerdlng againit officer. eiiipioyec, or voIt:i?reci 

oflocal guveinmeniv! eiifity-Payment ufdrmagcr riid 
expenses ofdefense 

4.96 050 Bondsof required. 

CImn?s,  report.^, eic~,.fiI,ag a?ldrecezpt: IICA 1 12 070. 

Inierer!on1!8d~z~xenn: RCCYLi6lli. 

4.96.010 Tort ious conduct  of local governmental  
entities-Liability for damages. ( I )  Ail local govemnie~ital 
entities, rvliether acting in a governmental or proprietary 
capacity, shall be liable for damages arising oil1 of  their tar- 
lious conduct, or the tortious conduct of their past or prercnt 
officers, cmpioyees, or volunteers while performing or in 
good hill, purporting to perform their official duties. to the 
sainc extent as if they were a ]private person or corporation. 
Fiiing a claim for damages within the time allowed by law 
shall be h cond i l io~~  precedent to the cornincncement o rany  
action claiming damages. I h e  laws specifying the content 
for such ciiiiins shail be liberallv constriiedso that substa~itiai 
coinpliancc thcrcwith will be deemed satisfactory. 

(2) Unless the conicxt cievrly requires otherwise, for the 
purposes oftliis chnptei, "local governmental entity" means a 
coiinty, city, town, spccial district, municipal corporation ;is 
dcfillcd in RCW 1950.010; quasi-municipal corporation, any 
joint municipal utility services authority, any entity cicated 
by public ageiicics under RCW 3934.030, or public hospital. 

(3) For the purposes of this chapter, "volunteer" is 
derined according to I<CW 5 1 1 2 . 0 3 5  j2Ol I c 258 5 10; 
2001 c 1 19 8 I; 1993 c 449 g 2: 1967 c 164 $ I.] 

Short fiflcPurpos-Intent2011 c258: See RCW 39.106010 
Purpi,sel993 c 449: "Tilii act a diag>,ed foliiovidc a single, "iii. 

fonn pioecduic tbi bilngiiig aclairn far dhmages against a local govinhmm- 
ial e n q  Tbc erisiiiig pioceduiei, containrd in chapter 36 45 KCW. caun- 
lies, chsptci 35 31 RCW, cities and ioxns, chaptci35A.31 RCW, opliunnl 
n?iiilicipa! code, mnd cbapfer 4 96 RCU', otl~ci political rubdnisior~s. inunic- 
ipai corporrtians, wd quasi-iswlicipnl corpoiations, am revlsed and consol- 
idnfcd into chantri4.96 RCX'.' 11993 c449 6 1.1 " . 

Purpasci961 c 16.1: "ti i s  the piirpoic ofthis act to =tend the doc- 
liirlc isfabl~rbcd in chapter 136, L;wr of 1961, a i  amende6 to ali polilical 
iubdivlnioss. municlpai corporarioiir and qtxvsi municipal corporations of 
ihc state " [I967 c 164 8 17.1 

4.96.020 Tort ious conduct  of local governmenial  
entities and their agent-Claims-Presentment and fil- 
ing-Conlents. ( I )  The provisions of this section apply to 
claims for daiiiagzs against all local governmental entities 
and their officers. employees, or volunteers, acting in such 
capacity. 

(2) The governing body of c a c l ~  local governmental 
entityshull appoint an agent lo rcceivc aiiy c la in~ for damages 
made under this chaptri. The idcntity of the agent and thc 

(Title 4 RCW-page 741 

address where he oi she may hc reached during the normal 
business hours of  the local governmental entity are public 
records and shall be iecoirled with the hiiditor oflhe couilty iii 
which the entity is located. All claims for damages egainst a 
local governmental entity, or against any local govcrnmental 
entity's officers, cii,ployees, or  volunteers; acting in such 
capacity, shitll be presented to tlie agent within the applicahlc 
period of limitations within which an action must be cam- 
menced. A claim is deemcd presented when the ciaim Corm 
is delivered in person or is received by !he agent by regular 
mail, registered mail, or certiiied mail, with return receipt 
requested; t o  the agcnt or otlier person designated to accept 
delivery at tile agent's office. The failure of a local govern- 
mental cntitv to cornnlv with the ieouirelnents ofthis section 
precludes &at locai ~ o v e i n m c i ~ t a l  entity from raising a 
defcnse under this chapter. 

(3) For clainls for dainages presented after July 26,2009, 
all claims fool damages must be presented on the standard tort 
claim form that is maiiitailied by the risk management divi- 
sion af the oflice of financial maiiagement, except as allowed 
iindei (c) o f  this subscctioii, The standard tort claim form 
must be posted on tiic ofiicc oifinancial manaireilienl's web 
site. 

(a) The  standard tort claim forin must, at a minimum, 
requiic the following information: 

(i) The claimant's name, date of birth, and cantad infor- 
mation: 

(ii) A description of the conduct and the circumslailcss 
that brought about the injury or damage; 

(iii) A dcsciiption of thc injury or damage: 
(iv) A stateiiie~it of the time and place that the injury or 

damage occurred; 
(v) A listing of the iiarnes of all persons involved and 

contact infbnnation. if known: 
\ , .'.:.'::': ! ... A,,! ,.'I ' i:, i. . .  .I. I . . .  I . . :  

\ \ : . . I.% ..,.. $ 1 , ;  !!, .,,, ' 
.,I ii i 1 l i i .  . I. . . .  '.' . ! . L . I ,  . ... I... I ,.. .I. ...,,,, 
arose. 

(b) The standard tort ciaim form initst bc signed eitlici: 
(i) By the claimant, verifying the claim; 
(ii) Pursuaiit lo a written power of anorney, by the attor- 

liev in fact for thc claimant: 
(iiij Ry ail attorney admitted to practice in Wasi~ii~gton 

state on the  claimant.^ behalt or  
(iv) By a coiirt-approvcd guardian or guardian ad lit en^ 

on behalf o f  tlie claimant. 
(c) 1.0cal govcrnmentai entitics shail lnakc available the 

standard tor t  claim f o i i i i  described in this section with 
inaructions on lhow the form is to be p~.esentcd and the name, 
address, and business hours of the agent a f the  local govem- 
mental entity. I f a  local govcrnmental entity chaascs to also 
make available its own tort claim form in lieu of lhe standard 
tort claim form, the foim: 

(i) May isqriiic additional information beyond wliat is 
specified under this section; bur the local governmental entity 
may not deny a claim because ofrile claimaiit's f;~iluie topro- 
vide that additional information: 

(ii) Musl not require tiis claimant's social security niiin- 
bei: and 

(iii) Must include instriictioiis on haw tlie form is to bz 
pieselitsd and the name, address; and b u i i ~ ~ e s s  hours of the 

(2012 Ed.) 
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agent o r  the local governmental entity appoi~ited to receive 
the claim. 

(6) If any claiin form provided by tlie local goverli~nrntal 
entity fails to require thc isfom~alion specified in this sectioii, 
or incoiiectlv lists the asen1 with whom the claim is to he 

agent. 
(e) Presenting either the standard ton claiin loim or tbe 

local government tort claim Corm satisfies tlie iequiielilents 
of this chapter. 

(0 The amounl of damages statcd on the claiin form is 
not admissible at trial. 

officers, employees, or volunteen, acting in siich capacity, 
for daiiiages arising out of toitiaus coodum iintil sixtycalen- 
dar days bave elapsed aAcr the claim ha? first been piereiited 
to the aeent of the sovernine body tlieieoi. Tlie aonlicablc - - - .  . . 
nziiod of limitatio~~s within ivliicli an action mis t  be com- 

endar day period lids elapsed is dceiued to lhave bccn pie- 
sented on the first day after lllc sixty calendar day pcriad 
elapsed. 

(5) With respect lo thc caiitent of clainis under this sec- 
tion and all procedriial requirements io this section, this rcc- 
tian must be liberally conrtmcd so that substantial compli- 
ance will be drernsd satisfvctoiy. [2012 c 250 g 2; 2009 c 
433 $1; 2006 c 82 8 3; 2001 c 119 5 2; 1993 c 449 $ 3 ;  I967 
c 164 $ 4.1 

Purpose-Srvrmbility-I993 e 449: Sea notes Coilowing RCW 
4 9 6 0 l O  

4.96.041 Action or  proceeding a g s i n i t  off icer ,  
enlployee, or volunteer of local governmental eetity- 
I'nymenl of dantages and rrpenles of defense. (1) When- 
ever an action or proceeding for damages is brought against 
any past or present orfiiicei, smployec, or voltinleer o f a  local 
novernmzntal sntit? of this state. arising from acts or omis- 
sions while oeiforn;inn or in good fair11 ~~iiiooitinz to oeiforiu 

goveinmclltal entity. 
(2) If the legislative a~itlioiity of the local govzrnmental 

entity, or the local gover~imrntal entity using a procediire cre- 
ated by aidinaiicc or resoliitioii~ finds that ihc acts or omis- 
sions of the oftiiccr, employci. or voliinteei werc, or in good 
faith purported lo be, within the rcopc of his or her official 
ditties, the request shall be granted. I f t l ~ c  request is granted, 
thc nccessaiy expenscs of defendiiig the iiction or proceeding 
shall be paid by the local goveinillcntal eiitity. Any oioiietiliy 
iiidnment araiiisl the orfiiicei, smnlavec, or volunteer shail bc . . . . 
paid on approval o i d e  legislative authority oftlie local gov- 
ernmental entity or by a praccduie for approval crealcd by 
ordinance or iesoiutioii. 

(2012 id.)  

licipnl and Qeasi-Ylueieipal Co~.poralions 4.96.050 

(3) The necessary expenses of deieriding an elective 
oRcei- o r t h c  local govcrnmestnl e~itity in ajudicial hearing 
to detcnninc the sufficiency of a recall cliaige as ]provided in 
*KCW 20.82.023 shall be paid by the local goveinti~eiital 
cnlity if the offificcr rcquests such defense and approval is 
gisiited by both the legislative aiitiiarity of the local govern- 
rneiital zntity and the attorney representing tlie local govern- 
niental eiitity. The expenses pilid by the local goveinmc~~tal 
enlitv inav include costs i~ssociated with an anneal of tlie , , . . 
decision rendered by the siiperior court concerning tlie silffi- 
ciency aftlie recall cliarge. 

(4) When aii officer, employee, or volu~iteer ofthe local 
governmental entity has been repieselitcd at the expense of 
thc local goveininental entity ~uiidci subsection (I)  oflhis sec- 
tion and the coun hearing the action has Sound that the 
officer, smplayee, or vaiun~eer war acting within the icopc 
of his or her official duties, and a judgment has been elitered 
against the officer. employee, or voluoteeiundeic!~aptei4.96 
RCW or 42 U.S.C. Sec. 1981 et sea.. thcrcaflei the iudement 

I ,  . I  . . . . I . . .  . / . ?  / I . .  ( . , , -  . 
1: . , I  . I . . I  . I  . , I  I . .  I I/ 
I I .  I . . .  . ' ' Ib.. "I I :. .:. ,,I, I/, : 
such oficer, employee, or valrintser. The legislative author 
ity of a local goveriimental entity may, piirruaiil to a proce- 

*Ileuiser'r note: RCW29.82 023 was iecodiiied us RCW 29A.56.140 
pursuanifo 2001 c I 11 8 2l01. effective July I ,  2004. 

purpose-sevarnbility-1993 c 449: see tioris following RCW 
4.96 010 

4.96.050 Bond not rcqaired. No bond is required o i  
any local govei~~inentill entity i o i  any piiiposc in any case in 
any olthe courts ofthe state ofW-ashingtoo and all locid gov- 
ernmental entities >hall be, on proper showing, entitled to any 
orders. iniunctions. and w i t s  of whatever nature without 

149 5 5.1 
Purpose--ScvrmbiliLy-1993 c 419: Scc notes Collowiilg RCW 

4 96.010 

EXHlBlT 10 
Chapter 4.96 KCW 
Ex. 10 p 2 




