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A. ASSIGNMENTS OF ERROR

1. ASSIGMENT OF ERRORS

a. The trial court erred in granting Defendants partial
summary judgment on the claim where medical negligence caused Jamie
to lose her unborn child.

b. The trial court erred in granting Defendants summary
judgment.

2. ISSUES PERTAINING TO ASSIGNMENT OF ERRORS

a. Did the trial court err as a matter of law by granting
Defendants partial summary judgment, because it applied the personal
injury catch-all statute of limitations to a medical malpractice action,
directly in conflict with clear statutes?

b. Did the trial court err as a matter of law by granting
Defendants summary judgment under the tort claim form statute, because
Defendants are barred from raising a tort claim form defense by their
faiture to make a tort claim form available?

c. In the alternative, did the trial court err as a matter of law
by granting Defendants summary judgment under the tort claim form
statute, because the Fasts substantially complied with the statute?

d. In the second alternative, did the trial court err as a matter

of law by granting Defendants summary judgment under the tort claim




form statute, because the statute is either unconstitutional as a matter of
law, or unconstitutional as applied to this case?

B. STATEMENT OF THE CASE

Plaintiff Jamie Fast established care with Defendant Dr. Smith
around the beginning of 2008, with complaints of excessive bleeding and
inability to conceive. CP 369-77, 243-47, 382-4035, 446-706. She became
pregnant around March, 2008. Id. Defendants Dr. Smith and Dr. Shroff —
medical partners and employees of Defendant Kennewick Public Hospital
District, (“Hospital”) — attended to Jamie’s pregnancy. /d. Although
Jamie never had diabetes prior to her pregnancy, she did have risk factors
for diabetes, and she exhibited several wamning signs for diabetes during
her pregnancy. Id. Despite this, Jamie’s sugar levels were not tested until
August 29, 2008, when her child had reached 29 weeks, an age of
viability. fd. The test indicated that Jamie had extremely high biood
sugar concentration, and she was admitted to the Hospital on August 30,
2008. Id. At the Hospital, Dr. Schroff ordered insulin and intermittent
fetal heart monitoring. Id. The fetal momitor alarmed several times during
the evening and throughout the night. 7d. Upon each alarm, however,
instead of delivering the distressed baby, Dr. Schroff or the nurses simply
turned off the monitor. Zd. When the nurses turned on the monitor around

4:00 a.m. the moming of August 31, 2008, they were unable to detect a




fetal heart beat. /d. Jamie’s baby had died. Id.

Almost three years later, on August 26, 2011, the Plaintiffs served
written, good faith requests for mediation to each of the Defendants. CP
132-142, 143-212. Despite the Fasts’ repeated attempts to persuade
Defendants to mediate, (Id.; CP 239-41), by July 10, 2012, the
Defendants’ counsel communicated that they are not willing to mediate.
CP 132-142. On July 18, 2012, the Fasts filed a complaint against Dr.
Smith, Dr. Schroff, and the Hospital under Chapter 7.70 RCW (medical
negligence), to include a remedy provided by RCW 4.24.010 (parents’
right to recover from injury or loss of a child). CP 1-16.

On November 19, 2012, Defendant Dr. Smith filed a motion for
summary judgment, to which the other Defendants joined. CP 24-66,
76-104. The trial court awarded summary judgment, (RP 3-8, CP 1224~
1236), and the Fasts timely appealed, (CP 1224-1248, 1256-1257).

There are two issues here. First, the Court is asked to determine
which statute of limitations applies to Jamie’s recovery for the loss of her
unborn child: The medical malpractice statute of limitations at RCW
4.16.350; or the personal injury catch-all statute of limitations at RCW
4.16.080(2). Both statutes of limitation provide a three-year bar. But the
medical malpractice statute of limitations is rolled for one year when a

plaintift requests mediation; whereas the personal injury catch-all statute



of limitations is not folled by requesting mediation. Thus, if the personal
injury catch-all statute of limitations is applied here, then the Fasts are
time-barred from secking recovery for the loss of their unborn child. If
the medical maipractice statute of limitations applies, however, then it
was tolled when the Fasts requested mediation, and the Fasts’ claim was
timely filed.

Second, this Court is asked to interpret new language under the
tort claim form notice statute at RCW 4.96.020, requiring local
governmental entities to make available a standard tort claim form. The
question presented is whether the local governmental entity can claim a
defense under the form notice statute if it fails to make a form available.
In the alternative, the question is whether the Fasts substantially
complied with the form notice statute. In the second alternative, the
question is whether the form notice statute is unconstitutional, either as a
matter of law or as applied here.

C. ARGUMENT
L. STANDARD OF REVIEW
The Fasts appeal from the trial court’s summary judgment.

Appellate review of a trial court’s decision on summary judgment is de



novo; the appellate court engages in the same inquiry as the trial court.”
The court reviews material submitted for and against a motion for
summary judgment in the light most favorable to the non-moving party.”
If there are genuine issues of material fact undecided or the moving party
is not entitled to judgment as a matter of law, then summary judgment

must be denied.” “The motion should be granted only if, from the

evidence, reasonable men could reach but one conclusion.”

2. THE TRIAL COURT ERRED BY GRANTING PARTIAL
SUMMARY JUDGMENT BECAUSE THE MEDICAL
MALPRACTICE STATUTE OF LIMITATIONS AT RCW
4.16.350 APPLIES TO THIS CASE, AND IT WAS TOLLED
FOR ONE YEAR WHEN THE FASTS REQUESTED
MEDIATION, THERFORE THE FASTS® CLAIM WAS
TIMELY FILED.

a. This issue will be determined on statutory construction.

The only question under this issue is which statute of limitations
applies to the Fasts’ claim for the loss of their baby caused by medical
malpractice. The parties do not dispute the material facts pertaining to this
issue:  The dates when Jamie received health care, when the Fasts

requested mediation, and when they filed the complaint. The Fasts relied

: E.g., Casiro v. Stanwood Sch, Dist. No. 401, 151 Wn.2d 221, 224 86 P.3d 1166 (2004);
Myles v. Clark County, 170 Wn. App. 521, 289 P.3d 650 {2012} review denied by Myles
v. State, 146 Wn.2d 1015, 297 P.3d 706 (2013}

? Yakima Fruit & Cold Storage Co. v. Central Heating & Plumbing Co., 81 Wn.2d 528,
530, 503 P.2d 108 (1973)

* Yakima Fruit, 81 Wn.2d 328; CR 56(¢).

* Yakima Fruit, 81 Wn.2d at 530; CR 56(c).




upon the tolling provision under RCW 7.70.110, providing that the
medical malpractice statute of limitations at RCW 4.16.350 is tolled for
one year upon requesting mediation. Without tolling, the Fasts’ claim
would not have been timely filed. Defendants argue that the medical
malpractice statute of limitations does not apply to the entirety of the
Fasts’ claim, but instead the personal injury catch-all statute of limitations
at RCW 4.16.080(2) applies to damages for the loss of their child, which is
not tolled by requesting mediation. CP 24-47, 89-101.

This issue will be determined on statutory construction. The
interpretation of a statute is a pure question of law and is reviewed de
novo.” The court’s fundamental purpose in construing a statute is to give
effect to Legislature’s intent.®

The fundamental purpose in construing statutes is to ascertain

and carry out legislative intent. Arborwood Idaho, LLC v. City of

Kennewick, 151 Wn.2d 359, 367, 89 P.3d 217 (2004). The

legislature's intent can be discovered from the plain meaning of

the statute, which is determined “from all that the Legislature has
said 1n the statute and related statutes which disclose legislative

intent about the provision in question.” Dep't of Ecology v.

Campbell & Gwinn, LLC, 146 Wn.2d [, 11, 43 P.3d 4 (2002).

The cowrt must not add words where the legislature has chosen

not to include them, and the statute must be construed so that all
language 1s given effect. Restaurant Dev.. Inc. v. Cananwill, Ing,,

* E.g., Wilson v. Grant, 162 Wi App. 731, 258 P.3d 689 (Wn.App. Div. 3, Jui 19, 2011)
as corrected (Aug 18, 2011).

8 E.g., Arborwood Idaho, LLC v. City of Kennewick, 151 Wn.2d 359, 367, 89 P.3d 217
(2004}; State ex rel. MUML.G. v. Graham, 159 Wn.2d 623, 632, 152 P.3d 1005 (2007);

State v, JL.P., 149 Wn.2d 444,450, 69 P.3d 318 (2003),; City of Seattle v. Fuller, 300 P.3d
340, 342-3 (Wash., 2013).




150 Wn.2d 674, 682, 80 P.3d 598 (2003). If the statute remains
susceptible to more than one reasonable meaning, it is ambiguous
and the legislative history and circumstances surrounding its
enactment may be considered. Id. Constructions that yield

unlikely, absurd, or strained consequences must be avoided.
Kilian v. Atkinson, 147 Wn.2d 16, 21, 50 P.3d 638 (2002).

City of Seattle v, Fuller, 177 Wn.2d 263, 269-70, 300 P.3d 340 (2013).

b. The medical malpractice statutes direct the courts to apply the
medical malpractice statute of limitations.

Chapter 7.70 RCW' is the cornerstone of Washington’s medical
malprac:tice8 statutes. It begins with Legislature’s declaration of police
power to modify all actions for damages resulting from health care:

The state of Washington, exercising its police and sovereign

power, hereby modifies as set forth in this chapter and in RCW

4.16.350, as now or hereafter amended, certain substantive and

procedural aspects of all civil actions and causes of action,

whether based on tort, coniract, or otherwise, for damages for
injury occurring as a result of health care which is provided after

June 25, 1976,

RCW 7.70.010. Courts recognize that our medical malpractice statutes

sweep broadly and apply to all civil actions for damages resulting from

health care, regardless of how a claim is styled.” When an injury results

" The full text of Chapter 7.70 RCW is provided at Ex 1.

¥ The terms “medical malpractice” and “medical negfigence” will be used
interchangeably herein. E.g., RCW 48.140.010(9) under the Insurance title provides,
“’Medical malpractice’ means an actual or alleged negligent act, error, or omission in
providing or failing to provide health care services that is acticnable under chapter 7.70
RCW.”

’E. g., Harris v, Extendicare Homes, Inc., 829 F.Supp.2d 1023 (2011); Hall v. Sacred
Heart Medical Center, 100 Wr.App. 53, 995 P.3d 339, as amended, review denied 141
Wn.2d 1622, 10 P.3d 1073 (2000).




from health care, chapter 7.70 RCW controls the actions for damages.'”

Here, the Fasts allege that the Defendants provided health care
below the accepted standard of care, and that they suffer damages as a
result. CP 1-16. The Fasts’ claim is therefore controlied by Chapter 7.70
RCW. RCW 7.70.030 provides bases for recovery under medical
malpractice, and RCW 7.70.040 defines the duty, breach, and causation
elements of medical negligence.

Although the Fasts claimed many injuries in their cause, (CP 1-16),
the only injury pertaining to this issue is the Fasts’ injury for the loss of
their viable unborn child. RP 5-7. Legislature expressly provides that
parents can recover from the loss of a child:

A mother or father, or both . . . may maintain or join as a party an

action as plamntiff for the injury or death of the child. . .. In such

an action, in addition to damages for medical, hospital, medication
expenses, and loss of services and support, damages may be
recovered for the loss of love and companionship of the child and
for injury to or destruction of the parent-child relationship in such
amount as, under all the circumstances of the case, may be just.
RCW 4.24.010." It is settled law that parents can recover under RCW
4.24.010 for the death of a viable unborn child.'* This Court recognized,

A viable unborn child is a “minor child” for purposes of RCW

' E.g., Branom v. State, 94 Wn.App. 964, 969, 974 P.2d 335, review denied, 138 Wn.2d
1023, 985 P.2d 1136 (1999); see also Hall, 100 Wn.App. at 61; Harris, 829 F.Supp.2d at
1028.

" The full text of RCW 4.24.010 is provided at Ex. 3.

Y See Cavazos v, Franklin, 73 Wn.App. 116, 867 P.2d 674 (Wn.App. Div. 3, 1994) and
cases cited therein.




4.24.010; thus, the parents of such minor child are entitled to sue
on their own behalf for the death of their child.

Cavazos v, Franklin, 73 Wn.App. 116."* The Fasts therefore maintain an

action for damages resulting from health care under Chapter 7.70 RCW,
from which they can recover damages for the resulting loss of their child.
The only question under this issue is which statute of limitations
applies to the Fasts” claim for the loss of their child resulting from medical
malpractice. The Court’s task here is simple; Legislature expressly directs
that the medical malpractice statute of limitations at RCW 4.16.350
control @/l claims for damages resulting from health care. Legislature
“modifies as set forth in this chapter and in RCW 4.16.350 . . . all ¢ivil
actions . . . for damages for injury occurring as a result of health care,”
(RCW 7.70.010 emphasis added). RCW 4.16.350 provides in part:
Any civil action for damages for injury occurring as a result of
health care which is provided after June 25, 1976, against [doctors,
nurses, hospitals, or other specified health care providers} . . .
based on alleged professional negligence shall be commenced

within three years of the act or omission alleged to have caused the
injury or condition . . . .

RCW 4.16.350."
The medical malpractice statute of limitations is tolled for one year

when a plaintiff requests mediation:

1 Citing Moen v. Hanson, 85 Wn.2d 597, 537 P.2d 266 (1975); Seattle-First Nat’l Bank
v. Rankin, 59 Wn.2d 288, 367 P.2d 835 {1962).
Y The full text of RCW 4.16.350 is provided at Ex. 2.




The making of a written, good faith request for mediation of a

dispute related to damages for injury occurring as a result of health

care prior to filing a cause of action under this chapter shall toll the

statute of limitations provided in RCW 4.16.350 for one year.
RCW 7.70.110. Here, the Fasts served Defendants written, good faith
requests for mediation on August 26, 2011, within the three-year period
gtarting on August 31, 2008, CP 143-212, 132-142. The statute of
limitations was therefore tolled for one year. The Fasts filed their
complaint on July 18, 2012, (CP 1-16, 141), less than one year after
requesting mediation, The Fasts® complaint was therefore timely filed.
The partial summary judgment should be reversed.

Because the Legislative intent is clear from the plain meaning of

the statute, this inquiry should end here.

¢. The wpersonal injurvy catch-all statute of limitations at RCW
4,16.080(2) does not apply here.

Defendants argue that the personal injury catch-all statute of
limitations should control instead. CP 27-48, 89-101. They argue that the
Fasts’ injury 1s the result of the death of their baby; that a death is not an
“injury’”; that recovery from the loss of their baby is not a medical
malpractice claim; that the personal injury catch-all statute of limitations
thus applies; that the Fasts’ claim for mediation did not toll the statute of
limitations; and hence the Fasts’ claim was not timely. CP 35-40.

(1) Legislature enacted RCW 4.16.350 to deliberately remove medical

10




malpractice causes from the personal injury catch-all statute of
limitations at RCW 4.16.080(2).

Legislature deliberately crafted RCW 4.16.350 to respond to the
jurisprudence and practical effects of applying the limitations provisions at
RCW 4.16.080(2) to medical malpractice actions.”> Prior to enactment,
former RCW 4.16.010 and RCW 4.16.080(2) “applied to all medical
malpractice actions. With enactment of RCW 4.16.350, former RCW
4.16.010 and RCW 4.16.080(2) no longer apply to such actions.”®

(2) There is no conflict between the medical malpractice statutes and
the parents’ right to recover from the loss of a child,

Defendants characterize the Fasts® claim as a “wrongful death”
action, because the Fasts seek to recover damages from the loss of their
child. CP 35-40. Defendants argue that wrongful death actions are
“creatures of statute,” and that therefore the personal injury catch-all
statute of limitations should apply instead of the medical malpractice
statute of limitations. Jd. Defendants recognize that RCW 4,24.010 does
not contain a statute of limitation, nor does it reference a statute of
limitation. CP 38-40."" Courts have applied the personal injury catch-all

statute of Hmitations to claims for the death of a child under RCW

' Gunnier v, Yakima Heart Ctr,, Inc., 134 Wn.2d 854, 860-63, 953 P.2d 1162 (1998}
'® 1d. at 862.
7 See also Wills v. Kirkpatrick, 56 Wn.App. 57, 785 P.2d 834 (WApp. Div. 2, 1990)
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4.24.010 when no other statute applies.'®

The Fasts agree with Defendants that the right to recover damages
for the death of a child is a right created by statute. But that is irrelevant.
“All of the discussion about ‘a liability created by statute’ is a red hearing.
We do not have a statute of limitations, as many states do, specifically
applicable to an action for a liability created by a statute.”” Because the
death of the child here is an injury resulting from health care, the action is
controlied by chapter 7.70 RCW, which directs that the medical
malpractice statute of limitations at RCW 4.16.350 applies.

Neither does it help Defendants to characterize the Fasts’ claim as
a “wrongful death” action. Chapter 7.70 RCW applies to “all civil actions
and causes of action, whether based on tort, contract, or otherwise, for
damages for injury occurring as a result of health care,” (RCW 7.70.010).
This Court has construed the meaning of “all causes of action” in another
statute, and held, “*All” means ail. It does not mean simply those causes
of action that are not otherwise covered by [another statute].”™ Where
RCW 7.70.010 modifies “all civil actions,” it applies to wrongful death

actions and actions where remedy 1s had under RCW 4.24.010. This case

¥

¥ Bond v. State, 59 Wn.2d 493, 368 P.2d 676 (1962); see also Rose v. Rinaldi, 654 F.2d
346 (9th Cir. 1981) (Washingten has no statute of limitations that applies to liabilities by
virtue of having been created by statute.).

** Wilson v. Grant, 162 Wn.App. at 739 (citations omitted)
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is thus subject to chapter 7.70 RCW?! and RCW 4.16.350.

Finally, the Court is not required to choose whether this cause
sounds in “medical malpractice” or “wrongful death.” That is a false
dilemma, When read properly, the statutes are clear that a medical
malpractice action encompasses recovery from the loss of a child. The
relevant medical malpractice statutes are “merely particularized
expressions of the four concepts fundamental to any negligence action:
duty, breach, proximate cause, and damage or injury.” * The medical
malpractice statutes modify duty, breach, and causation, but do not
address “damage or injury,” (chapter 7.70 RCW); whereas RCW 4.24.010
addresses damages, but not duty, breach, or causation. The statutes are not
in conflict; to the contrary, they fit together perfectly. Where the duty,
breach, and causation elements of a negligence cause align with chapter
7.70 RCW, Legislature is clear that the medical malpractice cause will be
controlled by that chapter, regardless of the damages to be recovered.

Courts recognize the harmony between medical malpractice
statutes and damages for wrongful death. Harbeson, for example, applied

the medical malpractice statutes to parents’ claim for emotional damages

! See Branom, 94 Wn.App. 964; Harris, 829 F.Supp.2d 1023; Hall, 100 Wn.App. 53.
* Harbeson v, Parke-Davis, Inc., 98 Wn.2d 460, 468-69, 478-83, 656 P.2d 483 (1983)
quoting Hunsley v, Giard, 87 Wn.2d 424, 434, 353 P.2d 1096 (1976). See aiso Mohr v,
Grantham, 172 Wn.2d 844, 850, 272 P.3d 490 (2011).




for injury to their child under RCW 4.24.010*  Harbeson cited
Herskovitz as a case wherein “the plaintiff mother brought a malpractice
action for the death of her child from throat cancer,” and later referred to a
death case as “a medical malpractice suit for failure to diagnose and
treat.”* Herskovits includes a survivorship action brought by the personal
representative of the deceased, yet refers to it as a “medical malpractice
case.”™ In Harris, the court applied the medical malpractice statute of
limitations to an action resulting in death.”® The trial court here cited
Bennett, (RP 2-3), which applied medical negligence statutes to a case of
death from negligent prescribi;1g.27 The Wilson court recognized that the
decedent’s father sued for damages “based on a claim of medical

negligence.””® RCW 4.16.350 therefore applies here.

(3) The medical malpractice statute of limitations would be applied
here, even if RCW 7.70.010 did not direct courts to do so.

It is helpful to compare the two statutes of limitation on their faces:

Medical malpractice statute of limitations, RCW4.16.350:%°

Any civil action for damages for injury occurring as a result of
health care against [doctors, nurses, hospitals, or other specified
health care providers] . . . based on alleged professional negligence
shall be commenced within three years of the act or omission

 Harbeson, 98 Wn.2d 460 at 474-78

* Harbeson, 98 Wn.2d at 477-78

* Herskovits v. Group Heaith Coop., 90 Wn.2d 609, 610, 664 P.2d 474 (1983}

*® Harris (829 F.Supp.2d at 1031).

*’ Bennett v. Seattle Mental Health, 150 Wn,App. 455, 208 P.3d 578 (Wr.App. Div. 1,
2009).

# Wilsen v. Grant, 162 Wn.App. at 735

# The full text of RCW 4.16.350 is provided at Ex. 2.
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alleged to have caused the injury or condition . . . .

Personal injury catch-all statute of limitations, RCW 4.16.080(2):"
The following actions shall be commenced within three years: . . .
(2) An action for taking, detaining, or injuring personal property,
including an action for the specific recovery thereof, or for any
other injury to the person or rights of another not hereinafter
enumerated. '

Courts recognize that the clause in RCW 4.16.080(2) himiting an
action “for any other injury to the person or rights of another not
hereinafter enumerated,” erects a catch-all statute of limitations for
personal injury.’! “The catch-all provision serves as a limitation for any

2
32 Beecause the Fasts’

cases not fitting info the other limitation provisions.
cause fits RCW 4.16.350, the personal injury catch-all statute of
limitations does not apply.

Second, this Court has held that specific statutory language
controls over general statutory language.®> RCW 4.16.350 is clearly more
specific and therefore controls.

Next, where there is doubt, the longer statute of limitations applies.

1334

Statutes of limitation “are in their nature arbitrary,””” yet they “deprive a

plaintiff of the opportunity to invoke the power of the courts in support of

30 The full text of RCW 4,16.080 is provided at Ex. 4.

' E.g., Rose, 654 F.2d at 547.

32 Stenberg v. Pacific Power & Light Co., Inc., 104 Wn.2d 710, 721, 709 P.2d 793
(1985); see also Bond, 59 Wn.2d at 497-98

: F.g., Wilson, 162 Wn.App. at 735-736.

M.
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an otherwise valid claim. In applying statutes of limitations, our
Supreme Court has therefore “insisted on a careful scrutiny of the
changing conditions and needs of the times to prevent any application of
the common law as an instrument of injustice.”*® The Supreme Court thus
adopted the decision rule that “[wlhen there is uncertainty as to which
statute of limitation governs, the longer statute will be applied.””’ RCW
4.16.350 1s the longer statute here because it is tolled for one year.

Moreover, “tolling provisions, by nature, exist to assure all persons
subject to a particular statute of limitations enjoy the full benefit of the
limitations period.™® Here, the intent of tolling provision is encourage
medical malpractice cases to settie before litigation.”* The Fasts should
enjoy the full benefit of the tolling provision at RCW 7.70.110.

Finally, a plea of the statute of limitations “is not such a

meritorious defense that etther the law or the facts should be strained in

aid of it.”* Here, Defendants strain both the law and the facts to avoid

* Qrenberg, 104 Wn.2d at 714 citing 51 Am.Jur.2d Limitation of Actions § 17 (1970).
* Ruth v. Dight, 75 Wn.2d 660, 664, 453 P.2d 631 (1969) citing Lundgren v. Whitney’s
Ing., 94 Wn.2d 91, 95, 614 P.2d 1272 (1980).

7 Stenberg, 104 Wn.2d at 715 {citing Rosg, 6534 F.2d 546; Shew v. Coon Bay Loafers
Inc., 76 Wn.2d 40, 51, 455 P.2d 359 (1969));

*® Rivas v. Overlake Hosptial Medical Center, 164 Wn.2d 261, 189 P.3d 753 (2008), and
cases cited therein.

* Bennett, 150 WrLApp. at 460-61 citing 1976 Final Legislative Report, 44th Wn. Leg.,
2d Ex. Sess., at 22. See also Laws of 2006 ch. & § 301,

“ Bain v. Wallace, 167 Wn. 583, 10 P.2d 266 (1932) (citing Hein v, Forney, 164 Wn.
309,2P.2d 741 (1931}, See also Cannavina v. Poston, 13 Wn.2d 182, 188, 124 p.2d 787
(1942); Wickwire v, Reard, 37 Wn.2d 748, 226 P.2d 192 (1951) and cases cited therein;
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reaching the merits, by declaring that the Fasts’ claim is not a claim for
damages resulting from healthcare; by construing “all actions” at RCW
7.70.010 to mean “all actions except those involving death”;, and by
reading the same exception into RCW 4.16.350. “Courts will not read into
statutes of limitations exceptions not embodied therein.”*! The medical
malpractice statute of limitations applies, which was tolled for one year
when the Fasts requested mediation. Their claim was timely filed.

(4) “Injury” includes death.

Defendants argue that the Legislature did not intend for the
medical malpractice statute of limitations to cover situations where the
doctor’s negligence results in a death, because the medical malpractice
statutes specify “damages for injury resulting from health care,” and the
term “injury” does not include death. CP 32-41, 94-100. It is worth
noting at the outset that Defendants argue instead for application of RCW
4.16.080(2), which likewise refers only to “injury” and not “death.”

The medical malpractice statutes describe a health care provider’s
duty, breach, and causation at RCW 7.70.030, 7.70.040, and 4.24.290.

The medical malpractice statutes are silent, however, on what is meant by

Guy F. Atkinson Company v. State, 66 Wn.2d 570, 573, 403 P.2d 880 {1965) and cases
cited therein.
# Guy F. Atkingon Co., 66 Wn.2d at 575 and cases cited therein.

17




“injury.”42 “Where a statute fails to define a term, there is a presumption
that the legislature intended the term to mean what it meant at common
faw.”* No published opinions define “injury” in this statute. The court
can consult a dictionary to ascertain an ordinary term’s meamirlg.44

Black’s Law Dictionary defines “injury” as “1. The violation of
another’s legal right, for which the law provides a remedy; a wrong or
injustice . . . 2. Scots law. Anything said or done in breach of a duty not
to do it, if harm results to another in person, character, or property . . . 3.

1435

Any harm or damage. The Merriam-Webster Dictionary defines

“injury” as “1(a) an act that damages or hurts; 1(b) violation of another’s
rights for which the law allows an action to recover damages; 2 hurt,
damage, or loss sustained.”™  Wherever death is a harm or damage, or
wherever death represents a wrong for which the law provides a remedy,

*

such death is an “injury.” The law provides a remedy for the wrongful

death of a child, (RCW 4.24.010), and therefore such wrongful death is an

“injury.” RCW 4.16.350 applies fo “[a]ny civil action for damages for

mnjury occurring as a result of health care,” and thus controls this cause.

2 See Mohr, 172 Wn.2d 844

** Baum v. Burrington, 85 Wn.2d 597, 537 P.2d 266 (2003); see RCW 4.04.010.

“ State v. Alvarado, 164 Wn.2d 556, 562, 192 P.3d 345 (2008).

* Black’s Law Dictionary 8/e, Bryan A. Gamner, Ed. in Chief. West Publishing Co., St.
Paul, Minnesota, (2004). p 801.

* Mirriam-Webster Dictionary, http://www.merriam-webster.com/dictionary/injury
{Accessed 11 March 2013].
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The statute at RCW 4.24.010 provides parents a remedy for a
wrong that causes their child’s death, which brings wrongful death of a
child squarely within the definition of “injury.” Courts recognize that
“injury” includes “death.” For example, Stenberg characterizes wrongful
death as “ultimate injury.™’ Cavazos describes wrongful death as “the
most grievous of all injuries.”*® Hedrick notes that the precursor of RCW
4.24.010 construed the time of death as “the time of injury.”*

Legislature enacted the medical malpractice statutes at chapter
RCW 7.70 along with its revision of RCW 4.16.350 within the same act in
1976, over a hundred years after the Washington code provided a
remedy for the wrongful death of a child. Had Legislature intended to
exclude the injury of death from the medical malpractice statutes, it conld
have easily done so. Indeed, Legislature did enumerate an exception at
RCW 4.16.350, “This section does not apply to a civil action based on
intentional . . . childhood sexual abuse as defined in RCW 4.16.340(5).”
Legislature could have created a subsection to exciude wrongful death

cases, or it could have specified that the statute applies to any claim for

“Injury except death.” But it did not. And “[c]ourts will not read into

“7 Stenberg, 104 Wn.2d at 719

* Cavazos, 73 Wn.App. at 118

* Hedrick v. Ilwaco R. & N. Co., 4 Wn. 400, 30 P. 714, (1892)

construing Code of 1881 § 8.

* Laws of 1975-76 2d Ex. Sess., ¢h. 56 §§ 6, 1. A complete copy of the chapter is
provided at Ex. 3.
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statutes of limitations exceptions not embodied therein.””

The wrongful death of a minor child is therefore an *“injury” to the
parent, and where such injury results from of health care, it 1s limited by
RCW 4.16.350. The partial summary judgment should be reversed.

(5) Legislature intended the cisht-yvear repose it wrote in the medical
malpractice statute of imitations,

Defendants argued that RCW 4,16.350 cannot apply to cases
where medical malpractice results in death, because there could be some
cases where death does not occur until after the eight-year statute of
repose at RCW 4,16.350, and therefore some claims could be barred
before the action arises, and Legislature did not intend to bar actions
before they arose. CP 32-41, 94-100. Such interpretation, however, fails
to recognize the meaning of a statute of repose; ignores the plain language
of the statute; and disregards the express intent of Legislature.

A statute of repose specifically operates o bar claims, even if an
action has not accrued.

As this court has explained, statutes of repose are “of a different

nature than statutes of lmitation.” Rice v. Dow Chem. Co., 124

Wn.2d 205, 211, 875 P.2d 1213 (1994). “A statute of limitations

bars plaintiff from bringing an already accrued claim after a

specific period of time. A statute of repose terminates a right of

action after a specified time, even if the injury has not yet
occurred.” Id. at 211-12, 875 P.2d 1213 (citations omitted).

L Eg., Guy F, Atkinson Co, 66 Wn. 2d at 575 and cases cited therein.
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1000 Virginia Limited Partnership v. Vertecs Corporation, 158 Wn.2d

566, 146 P.3d 423 (2006) as corrected.”
RCW 4,16.350 specifies that a claim for medical malpractice

shall be commenced within three years of the act or omission
alleged to have caused the injury or condition, or one year of the
time the patient or his or her representative discovered or
reasonably should have discovered that the injury or condition was
caused by said act or omission, whichever period expires later,
except that in no event shall an action be commenced more than
eight years after said act or omission: PROVIDED, That the time
for commencement of an action is tolled upon proof of fraud,
intentional concealment, or the presence of a foreign body not
intended to have a therapeutic or diagnostic purpose or effect, until
the date the patient or the patient's representative has actual
knowledge of the act of fraud or concealment, or of the presence of
the foreign body; the patient or the patient's representative has one
year from the date of the actual knowledge in which to commence
a civil action for damages. . . .

RCW 4.16.350 (emphasis added).
Legislature first created the statute of limitations at RCW 4.16.350
in 1971 with the following language, RCW 4.16.350 (1971):
Any civil actions for damages against a hospital . . . or against [a
health care provider] . . . based upon aileged professional
negligence shall be commenced within (1) three years from the
date of the alleged wrongful act, or (2) one vear from the time that
the plaintiff discovers the injury or condition was caused by the
wrongful act, whichever period of time expires last.

Laws of 1971 ch. 80> Because there was no limit to the one-year

discovery rule, the insurance industry “asserted that because of this ‘long

3 See also, e.g., Guonier, 134 Wn.2d at 863
** A complete copy of Laws of 1971 ¢h.80 is provided at Fx. 6.
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tail effect’ and other reasons, much higher medical malpractice liability
premiums were required to cover present and future claims against health
care practitioners.”™ Legislature responded in 1976 by writing the eight-
year statute of repose in RCW 4.16.350. “The eight-year statute of repose
was enacted in 1976 in response to a perceived insurance crisis said to
result from the discovery rule and from increased medical malpractice
claims, which allegedly created problems in calculating and reserving for
exposure on long-tail claims. Laws of 1975-76, 2d Ex. Sess., ch 56.”
DeYoung, 136 Wn.2d at 147. “By enacting an eight-year statute of
repose, the Legislature intended to protect insurance companies while
‘hopefully not resulting in too many individuals not getting
compensated.” 4.

The DeYoung court held the eight-year statute of repose
unconstitutional under an equal protection analysis.56 Applying minimal
or “rational basis” scrutiny,’’ the DeYoung court found that legislators had
evidence that only 0.2 percent of claims would be affected by the eight-
vear statute of repose, and that such few cases “could not rationally be

thought to have any chance of actuarially stabilizing the insurance industry

** DeYoung v. Providence Med. Ctr., 136 Wn.2d 136, 147, 960 P.2d 519 (1998)
(citations omitted).

* citing House Journal, 44th Tegis. Sess. 318 (1976) (comment by Rep. Walt O.
Knowles)

* DeYoung, 136 Wn.2d 136

" DeYoung, 136 Wn.2d 136
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even if an insurance crisis did exist.””®

Thus, the repose was deemed
unconstitutional because “{t]he relationship between the goal of alleviating
any medical insurance crisis and the class of persons affected by the eight-
year statute of repose is too attenuated to survive rational basis scrutiny.”””
In 2006, however, Legislature answered the DeYoung court and
re-enacted the eight-year statute of repose at RCW 4.16.350, expressly
declaring their intent at Laws of 2006, ch. 8, Sec. 301, including not only
to control the cost of medical malpractice insurance, but also to protect
health care providers from having to defend against stale claims.®”
Legislature understood and intended that the repose would bar some
claims before they have accrued. It does not follow that RCW 4.16.350
would not apply where a cause could be barred before it accrued.
(6) Applving the personal injury catch-all statute of limitations would
Iead to absurd results, would open the floodgates of litisation,
would expose healthcare providers to indeterminate liability,

would circumvent Legislature’s infent, and would render RCW
4,16.350 unconstitutional,

“A statute is not to be interpreted in such a way that it produces

an absurd result or renders meaningless its enactment.”®!

“The legislature adopted the medical malpractice act, chapter

* DeYoung, 136 Wn.2d at 148-149

 DeYoung, 136 Wn.2d at 149,

% The full text of Laws of 2006, ch. 8, Sec. 301 is provided in Fx. 7

% E.g., Kirk v. Moe, 114 Wn.2d 550, 789 P.2d 84 {1990) citing Pasco v. Napier, 109
Wn.2d 769, 773, 755 P.2d 170 (1988).
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7.70 RCW, in response to the escalating cost of medical malpractice

62

insurance and the corresponding rise in health care costs,””” and “to

provide incentives to settle cases before resorting to court.”®

Legisiative
intent would be circumvented if plaintiffs could avoid the eight-vear
repose by waiting until death, then resurrecting negligence claims under
“wrongful death” that had been barred under “medical malpractice”

decades earlier.*

Here, for example, the Fasts’ allege that if Dr. Smith
had performed a diabetes screen when it should have been performed,
then Jamie could have controlled her diabetes and would not have
progressed irreversibly to insulin dependence. CP 1-16. Under the
Defendant’s rationale, Jamie could miss the statute of limitations under
medical malpractice, wait for decades until she dies naturally, then her
personal representative could come forward and sue Dr. Smith under
wrongtul death for the same negligent acts or omissions that had been
time barred under medical malpractice. Because this is an absurd result
that belies legislative intent, the medical malpractice statute of

limitations must apply, even where medical negligence results in death.

Conversely, if the personal injury catch-call statute of limitations

02

Bennett, 150 Wn.App. at 460, ciring 1976 Final Legislative Report, 44th Wa. Leg., 2d
Ex. Sess., at 22,

S Id. at 460-461, citing Laws of 2006, ch. 8, § 1. See also Laws of 2006 ch. § § 301.
 Washington law provides a remedy from the Jost chance of survival, even where a
medical negligence victim faced an already-less-than-fifty-percent chance of survival,
See Herskovits, 90 Wn.2d at 614
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applies to medical malpractice causes that result in death, then plaintiffs
could bring their claims back under the medical malpractice statute of
limitations by suing not for wrongful death, but instead for a 100 percent
lost chance of survival under the medical malpractice statute of
limitations. Indeed, Herskovits stands for the principle that a lost chance
of survival is a separate injury than the death itself.”® If this Court agrees
with the trial court that the personal injury catch-all statute of limitations
applies to recovery for death from medical negligence, but the medical
malpractice statute of limitations applies to injuries except death, then
the Fasts could merely elect to pursue recovery for the 100 percent lost
chance of survival under the medical malpractice statute of limitations.
Such interpretation is again absurd, and would circumvent any purported
legislative intent under the Defendant’s rationale.

Such consequences would also contravene Legislature’s purpose
under RCW 4.16.350 to reduce medical liability insurance rates, and to
prevent health care providers from having to defend against stale claims,
(see above). Where Legislature has imposed the eight-year repose at
RCW 4.16.350 to cap the prior indefinite one-year discovery rule under
RCW 4.16.350 (1971), Defendants ask the court here to create an

indefinite three-year discovery rule, extending for the life span of every

8 Qee discussion in Herskovits, 90 Wn.2d at 631-633.
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patient a provider treats during his career, and resurrecting liabilities
upon death that had been barred decades earlier. Rather than stabilize
medical malpractice insurance, Defendants’ rationale would instead open
every physician to indeterminate liability. Moreover, with the advent of
clectronic medical records and systems to facilitate their collection,
retention, and sharing, such an interpretation invites a “wrongful death
mill,” where each obifuary triggers a consultant to mine a database of
medical records to drum up a series of wrongful death actions against
physicians — or their estates — who probably decades earlier committed
some act or omission that contributed, however slightly, to a sooner
death than would have otherwise been expected. Applying the personal
injury catch-all statute of limitations would thus expose health care
providers to indeterminate liability and open the floodgates of litigation,
in direct conflict with Legislature’s purpose.

Finally, because the Defendants’ rationale would widen claims
and expose providers to indeterminate Hability years beyond the eight-
vear repose, RCW 4.16.350 would be rendered unconstitutional. The
repose at RCW 4.16.350 would be even less able to survive the “rational
basis” scrutiny applied in DeYoung. It would not be rationally related to
its purposes of reducing medical malpractice insurance premiums and

relieving providers from having to defend against stale claims. The
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personal injury catch-all statute of limitations must not be applied.

(7) Neither Wills v. Kirkpatrick nor _Benneit v. Seaittle Mental Health
applies here.

The trial court relied upon Wills v. Kirkpatrick®® and Bennett v.

Seattle Mental Health in arriving at its decision. RP 2-3. Neither of those

cases applies here. The issue in Bennett was whether an adult dependent
would be deemed a “minor” child under RCW 4.24.010, so the parents
could maintain an action for the death of their adult son.®’ Here, it is not
contested that the Fasts can recover damages for the loss of their baby
under RCW 4.24.010. Bennett simply has no relevance to this case.

Many of Defendants’ arguments were before the Wilis® court, and
are addressed in the rebuttals above. The facts in Wills are distinguished
here. In Wills, the decedent’s son discovered in 1985 that medical
negligence was probably the cause of his mother’s death in 1983. By the
time he filed a lawsuit for wrongful death, the medical malpractice
limitations had already expired, because under 4.16.350, a cause accrues
when the act or omission occurs. Qutside medical malpractice, however, a
wrongful death cause accrues when the injury (death) occurs, In Wills,

applying the medical malpractice statute of limitation resulted in barring

% The RP refers to “Wells,” (e.g., RP 2), but it is obvious from the briefs and the decision
that the trial court meant Wills v, Kirkpatrick, 56 Wn.App. 57, 785 P.2d 834 (Wn.App.
Div. 2, 1590).

57 Bennett, 150 Wn.App. 455.

% Wills, 56 Wn.App. at 785
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the case, but applying the personal injury catch-all statute of limitations
preserved 1t. The Wills court recognized that “Washington’s wrongful
death statute does not contain an express statute of limitations. Rather,
wrongful death actions are governed by Chapter 4,16 RCW which sets
forth the statutes of limitation applicable to different types of actions.”®
The Wills court recognized that RCW 4.16.080(2) “has been applied to
wrongful death claims because such claims qualify as ‘any other injury to
the person or rights of another not hereinafter enumerated.””” The Wills
court incorrectly concluded, however, that the medical malpractice statute
of limitations does not apply where medical negligence results in death,
Wills is further distinguished from this case because Wills involves
a question of wrongful death under chapter 4.20 RCW, Washington’s
Wrongful Death and Survivorship Actions statutes. The Wills court
reasoned that medical malpractice statutes were intended to provide
recovery for personal injury, not to statutory beneficiaries for others’
injuries under chapter 4.20 RCW."" The remedy under RCW 4.24.010,
however, provides that the loss of a child is an actionable injury to the

parents.”” Moreover, it is Defendants’ negligence in treating Plaintiff,

mother Jamie, that caused the injuries. Because Jamie is both the patient

% Wills, 56 Win.App. at 759
" Id. at 760.

L Id. at 761

™ E.g., Harbeson at 476.
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and the plaintiff, the rationale of Wills does not apply here,

Furthermore, the Wills court based its decision on the mistaken
belief that Legislature did not intend to bar claims under the eight-year
repose before they accrued.” Since the Wills court rendered its decision
in 1990, however, Legislature responded in 2006 to clarify that it precisely
intended to bar claims with the eight-year repose, (see discussion above).

Finally, it is worth noting that Wills is the only reported decision in
Washington addressing the question of whether the personal injury catch-
all statute of limitations would control over RCW 4.16.350. It was
decided 1n 1990, and it has never since been cited 1n any other published
opinion for the point of law for which the Defendants offer it here.

d. Conclusion

The Fasts maintain a medical malpractice action subject to chapter
7.70 RCW, against health care providers who provided health care to
Jamie that caused the loss of her son. RCW 4.16.350 is thus the
controlling statute of limitations, and was tolled by RCW 7.70.110 when
the Fasts requested mediation. The Fasts’ cause was timely filed, and the
partial summary judgment should be reversed.

3. THE COMPLAINT WAS PROPERLY FILED BECAUSE

DEFENDANTS HAVE NO DEFENSE UNDER THE TORT
CLAIM FORM NOTICE STATUTE AT CHAPTER 4.96 RCW,

" Wills, 56 Wn.App._at 763.
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a., Defendants are barred from raising a defense under chapter 4.96
RCW, because they failed to make available a tort claim form as
required under RCW 4.96.624.

This is an issue of first impression on the new tort claim form
requirements at RCW 4.96.020(3). Legislature waived sovereign
mmunity to hold both the state of Washington as well as local
governmental entities liable for their torts.”* Washington does require,
however, that claimants against the state or local governmental entities
give notice of their claims at ieast 60 days before commencing a
lawsuit.”

Prior to 2009, the tort claim notice statutes at chapters 4.92 and
4,96 RCW did not require any “form;” they merely required claimants to
give notice of their claim to the state (chapter 4.92 RCW), or to the local
governmental entity (chapter 4.96 RCW), to include information
sufficient for the state or entity to investigate, evaluate, and settle the
claim before a lawsuit is commenced.’® Valid claims were being
dismissed under those statutes, however, because of the “tricky

procedural requirements” regarding when, how, and to whom a tort

" See RCW 4.92.010; RCW 4.96.010; Medina v. Public Utility District No. 1 of Benton
County, 147 Wn.2d 303, 53 P.3d 993 (2002)

" RCW 4.92.100; RCW 4.96.020

S Gee RCW 4.96.020 (2008); ROW 4.92.100 (2008); Dageos v. City of Seattle, 110
Wash.2d 49, 57, 750 P.2d 626 (1988); Williams v. State, 76 Wash.App. 237, 248, 883
P.2d 845 (1994); Renper v. City of Marvsville, 168 Wn,2d 540, 545, 230 P.3d 569
(2010); Hall v, Niemer, 97 Wn.2d 574, 582, 649 P.2d 98 (1982)
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claim was to be served, and precisely what was required in the
contents.”’ In 2009, Legislature addressed this issue and revised the tort
claim notice requirements under chapters 4.96 and 4.92 RCW. Laws of
2009 ch. 433 § 1. Legislature expressly passed the law as a remedial act,
outraged that courts had been unjustly denying claims on “gotcha”
technicalities that even the courts regarded as unduly harsh: ™
Injured plaintitfs’ claims are being denied because of the strict
claim filing statutes. The original intent of the statutes was to
provide notice so that the government can get the facts of the
claim and investigate. They were not meant to be “gotcha”
statutes. Some of the procedural requirements are tricky. Cases
are being dismissed based on technical interpretations of the
statute. The bill is aimed at restoring the original intent. Tt
corrects historical unfairness and makes the statute functional. It
requires notice to the government, but eliminates the barnacles of
judicial bureaucracy.
H.B. Rep. on Engrossed Substitute H.B. 1553 at 4, 61st Leg. Reg. Sess.
(Wn. 2009). The Myles court recognized that prior case law is
superseded by statute.”
One of Legislature’s 2009 fix was to require that the state and the
local governmental entities make available a “form”™ that would specify

what information claimants should provide, and include detailed

information about when, where, how, and to whom the “form” should be

7 See HB. Rep. on Engrossed Substitute H.B. 1533 at 4, 61st Leg. Reg. Sess. (Wash.
2009); Myles, 170 W App. 521; Renner, 168 Wn.2d 540.

™ E.g., Reves v. Renton, 121 Wn.App. 509, 86 P.3d 155 (2004).

P Myles, 170 Wn.App. 521 (Wn.App. Div. 2, 2012).
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served to the state or local governmental entity:

Local governmental entities shall make available the standard tort

claim form described in this section with instructions on how the

form is to be presented and the name, address, and business hours

of the agent of the local governmental entity. . . .

RCW 4.96.020(3)(c); Laws of 2009 ch. 433 § 1. If a local governmental
entity does make the form available, then it is barred from raising a
defense under the chapter:

The failure of a local governmental entity to comply with the

requirements of this section precludes that local governmental

entity from raising a defense under this chapter.
RCW 4.96.020(2). In short, a local governmental entity cannot complain
that it did not receive a completed tort claim form, if it does not make a
tort claim form available.

Defendant Hospital is a public hospital district, a “local
governmental entity,” and Defendants Dr. Smith and Dr. Schroff are its
employees. Thus, RCW 4.96.020 required the Fasts to complete the
Hospital’s form and present it to them 60 days before commencing its
lawsuit. But the Hospital has no form. Therefore, the Hospital is
precluded by law from defending that it did not receive a form.

Even so, the Fasts provided sufficient notice of their claim to the

Hospital. They had been discussing the case with Defendants’ counsel,

and trying to convince Defendants to mediate for over 10 months prior to
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commencing their lawsuit. Defendants cannot in good faith assert that
they did not have notice of the claim. Finally, the tort claim form
requirement did not apply to medical malpractice cases until June, 2012,
about a month before the Fasts commenced their claim.’® Thus, for the
Jirst nine months that the Fasts were discussing their claim and trying to
convince Defendants to mediate, the Fasts were not even required to
provide notice.

For these reasons, the summary judgment should be reversed.
(1) Defendants failed to make available a tort claim notice form.

The Fasts® attorney diligently attempted to obtain a tort claim
form from Hospital and from the state to comply with RCW 4.96.020.
But there was no such form. CP 140-42. When Defendants attempted to
raise a defense under chapter 4.96 RCW, the Fasts’ attorney repeated his
diligence to document that Defendants do not make available a tort claim
form. The Fasts® attorney first phoned Defendant Hospital; no one was
aware of any tort claim form; and despite his request, no one returned his
call. CP 142. Second, a comprehensive search of Hospital’s website
reveals that there is no tort claim form or reference to a tort claim form.
CP 117-19, 142, 788, 825-1192. Third, a private investigator went to the

Defendant Hospital’s premises to obtain a standard tort claim form. CP

 See RCW 4.96.020 (2011); c.f RCW 4.96.020 (2012); Laws of 2012 ch. 250.
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117-19, 289-99. He spoke with the receptionist, with Sebina Pettingill,
(Risk Manager), and with Mary T. Schumacher, (one of the two agents
authorized to receive a tort claim form). Id. The investigator was
informed that there is no such tort claim form, and that furthermore,
persons are not required to complete any such form before filing a
lawsuit against the hospital. /d.

Finally, the Fasts deposed Mary T. Schumacher, (CP 769, 774~
86), a 30-year employee of Defendant Hospital, who works for the
Hospital’s CEO, and is one of the two authorized agents to receive a tort
claim form on behalf of Defendants, (CP 778-79). Under oath, she
admitted that she is aware of such a thing as a tort claim form, but she
could not recall the last time she received one, (CP 781). When asked
how one would go about obtaining a tort claim form, she admitted that
the hospital has no process in place for a person to cobtain a tort claim
form, (CP 782-83), and was ultimately unable to answer how one would
go about obtaining a tort claim form, (CP 778-785). She volunteered
that she is aware that because of a change in the law, local governmental
entities are now supposed to make claim forms available, (CP 782 In 11-
16). When asked directly whether the hospital makes a tort claim form
available, her answer was, “Well, we are going to . . .” (CP 784),

Because Defendants did not make available a tort claim form as
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required under RCW 4.96.020(3)(c}, they have failed to comply with the
requirements of RCW 4.96.020, and under RCW 4.96.020(2), they are
barred from raising this defense.®’ The trial court therefore erred when it
ruled that the tort claim form statute at RCW 4.96.020 prevents the Fasts
from pursuing its cause, and summary judgment should be reversed.

This conclusion is clean. It is reached without invoking
construction, without judging substantial compliance, and without
constitutional issues. The Court’s inquiry into this issue can end here.

(2) Defendants cannot escape their statutory obligations by
declaring that the word “section” means “subsection.”

Defendants argue that their failure to comply with RCW section
4.96.020(3) would not bar them from raising a defense under Chapter
4.96 RCW. CP 27-47, 89-101. RCW 4.96.020(2) states in part, “The
failure of a local governmental entity to comply with the requirements of
this section precludes that local governmental entity from raising a
defense under this chapter.” Defendants a.rgﬁe that the phrase “this
section” in RCW 4.96.020(2) really means “this subsection (2),” hence
failure to comply with subsection RCW 4.96.020(3)(c) does not mean
that fatllure to comply with “this section™ as that phrase is used in

subsection RCW 4.96.020(2).

¥ E.g, Mavis v. King County Public Hosp. No. 2, 159 Wn.App. 639, 248 P.3d 558
{2010) (local governmental entity barred from raising defense because of failure to
comply with a requirement of RCW 4.96.020).
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The Revised Code of Washington is quite clear, however, about
what constitutes a chapter and a section:

Numbering system: The number of each section of this
code 1s made up of three parts, in sequence as follows:
Number of title; number of chapter within the title;
number of section within the chapter. Thus RCW
1.04.020 is Title 1, chapter 4, section 20. The section part
of the number (.020) is initially made up of three digits,
constitutes a true decimal, and allows for new sections to
be inserted between old sections already consecutively
numbered, merely by adding one or more digits at the end
of the number. In most chapters of the code, sections have
been numbered by tens (.010, .020, .030, .040, etc.),
leaving vacant numbers between existing sections so that
new sections may be inserted without extension of the
section number bevond three digits.

Revised Code of Washington (2012) Preface p iv.¥ RCW 4.96.020 thus
constitutes a “section.” Legislature properly uses the terms “section™
and “subsection” elsewhere within RCW 4.96.020, and could have easily
restricted the application of RCW 4.96.020(2) to subsection (2) if they
had intended to do so. But they did not. Failure to comply with RCW
4.96.020(3)(c) is failure to comply with 4,96.020, and RCW 4.96.020(2)
therefore bars any defense under chapter 4.96 RCW.
(3) Defendants were not excused from their statutory obligation by
the fact that the office of financial management was also required
to make a tort claim form available, especially where the office of

financial management did not make a standard tort claim form
available.

%2 A copy of Revised Code of Washington (2012) Preface p iv is provided in Ex. 8.
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RCW 4.96.020(3) provides that “claims for damages must be
presented on the standard tort claim form that is maintained by the risk
management division of the office of financial management . . .. The
standard tort claim form must be posted on the office of financial
management’s web site,” (emphasis added). RCW 4.96.020(3)(e)
further states that “[piresenting either the standard tort claim form or the
local government tort claim form satisfies the requirements of this
chapter.,” Defendants argue that they are excused from their obligation
to make a tort claim form available because the state is supposed to make
one available that will suffice.

First, Defendants’ interpretation is untenable because it would
render moot the statutory language at RCW 4.96.020(3)(¢) mandating
that local governmental entities “shall” make a form availab1e. Courts
383

should “give effect to all of the language in a statute.

Second, there is no tort claim form on the Office of Financial

Management’s website. In fact, THERE IS NO Risk Management

Division of the Office of Financial Management, which under RCW

4.96.020(3) is responsible for maintaining a standard tort claim form.
The legal sufficiency of any form provided by Office of Financial

Management therefore could not possibly excuse Defendants’ failure to

8 Witson v, Grant, 162 Wn.App at 736.
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make a- tort claim form available, because Office of Financial

Manacement did not make a tort claim form available, either.

The Fasts’ attorney did, however, locate a different tort claim
form maintained by a different Washington State agency, for the purpose
of a different tort claim filing statute. CP 813-24. 1t clearly is not the
correct form required under RCW 4.96.020. The form states that it is
provided “[p]ursuant to Chapter 4.92 RCW,” not chapter 4.96 RCW. CP
815. It states that it collects information required by RCW 4.92.100, not
RCW 4.96.020, (id). It directs claimants to present the form to
“Department of Enterprise Services, Office of Risk Management” in
QOlympia, not to the registered agent of the local governmental entity,
(id). 1t prompts the claimant to declare the “State agency or department
alleged responsible for damages/injury.” CP 816. Local governmental
entities are not state agencies or departments. The form requests the
names of “all state employeés having knowledge about this incident,”
(id.). It prompts the claimant to complete the blank at, “I claim damages
from the state of Washington in the sum of $ " (emphasis
addedy. CP 817. Then it requires signatures under the banner, “I declare
under penalty of perjury under the laws of the state of Washington that
the foregoing is true and correct.” Such declaration should give anyone

a harrowing pause before signing a claim against the state of Washington
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when the claimant is not claiming against the state of Washington, but
instead against a local governmental entity. The form includes an
authorization for “Release of Protected Health Information (PHI) to
Department of Enterprise Services, Office of Risk Management,”
wherein the claimant authorizes “disclosure of my protected health
information to the Department for Enterprise Services, Office of Risk
Management (Risk Management) for purposes of processing my claim
for demages filed with the state of Washington,” (CP 818). The
authorization includes a directive “To the Provider or Records
Custodian” to deliver the records to “Department of Enterprise Services,
Office of Risk Management” in Olympia. CP 819. No claimant against
a local governmental entity should expect to have his medical records
sent to the state of Washington. The form also informs claimants that
“ORM objectively determines the state’s liability for claimed injuries. It
fairly compensates claimants for damages when liability is supported,”
(CP §24). Not only should a claimant not expect ORM to adjudicate a
claim against a local governmental entity, but he should not expect a
determination of the “state’s lability for claimed injuries,” and should
even less expect that ORM “fairly compensates claimants” when the
liability belongs to a local governmental entity, not the state. Had the

Fasts followed the instructions on the form, they would have sent it to
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the state of Washington, and Pefendants would have never scen it.

To underscore that is the incorrect form to comply with chapter
4.96 RCW, Legislature recently modified RCW 4.92.100 — requirements
to present claim forms fo the state — to refer to this form, maintained by
office of risk management, and posted on the department of enterprise.
services’ web site. Laws of 2013 ch. 188.%" But Legislature did not
modify RCW 4.96.020 — the requirements to present claim forms o a
local governmental entity. Laws of 2013.

The Fasts’ attorney nevertheless delivered information on that
form to Defendants, with the disclaimer, “This Standard Tort Form is not
required for this cause. The Claimants, however, offer this Standard Tort
Form as a courtesy and convenience to the Respondent,” (CP 281). The
Fasts’ did not intend to wait for 60 days after delivering that information,
because first, it was an inappropriate form to claim against a local
governmental entity.  Second, the Fasts had already substantially
complied with chapter 4.96 RCW long before they field their complaint,
(see substantial compliance argument, below). Finally, and most
importantly, the Fasts were not required to wait for 60 days because the
Defendants’ failure to make a tort claim form available barred their

ability to raise a defense under chapter 4.96 RCW, (above). The

 The full text of Laws of 2013 ch. 188 is provided at Ex. 9

40



existence of an improper form does not excuse Defendants’ failure to
make a proper one available.

b. In the alternative, the Fasts substantially complied with RCW
4.96.026.

RCW 4.96.020(5) states a Legislative directive: “With respect to
the content of claims under this section and all procedural requirements
in this section, this section must be liberally construed so that substantial
compliance will be deemed satisfactory.” RCW 4.96.020(5) (emphasis
added). Substantial compliance is met where a statute has been followed
sufficiently to carry out the intent for which it was adopted.®
Substantial compliance is determined on the facts of each case.®

The intent of the tort claim form filing statute at 4.96.020 is to
allow government entities time to investigate, evaluate, and settle claims
before they are sued,”” and to encourage negotiation and settlement of
claims.®® To those ends, “the claim filing statute is intended to provide
local governments with notice of potential tort claims, the identity of the

289

claimant, and general information about the claim. The proper

inquiry, therefore, is “whether the information the claimant provided

¥ E.g., Inre Habeas Corpus of Santore, 28 Wn.App. 319, 623 P.2d 702 (Wn.App. Div. 2,
1981).

1

¥ E.g., Comnelly v, Snohomish County Public School District # 1, 145 Wn.App. 941, 187
P.3d 842 (2008); Renner, 143 Wn. App. 443; Troxell v, Rainier Public School Dist. No.
307, 154 Wn2d 345, 11 P.3d 1173 (2005).

*® Hall v, Niemer, 97 Wn.2d 574, 582, 649 P.2d 98 {1982).

* Renner, 145 Wn.App. at 546
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fulfilis the purposes of the requirement of claim filing statute, [RCW
4.96.020] liberaily construed.”™® A claimant who “makes a bona fide
attempt to provide the required information Junder RCW 4.96.020] will
substantially comply when the information provided fulfills the purpose

291

of the statute. Legislature struck the health care exemption from

RCW 4.96.020 in 2012 to prevent public hospitals from being sued

. .G
without notice.”

Therefore, the Fasts will have substantially complied
with the requirements at RCW 4.96.020 if they provided sufficient
information for Defendants to conduct an investigation and determine if
they wish to settle, in sufficient time for them to make that decision
before being sued.

Here, the Fasts’ attorney, Mr. Rodgers, delivered letters
requesting mediation to Defendants on August 26, 2011. CP 143-212.
The letters contained details of the incident, a request to mediate, and a
commitment to wait at least 30 days before filing suit. /d. A few days
later, Defendants’ then-counsel, Mr. Aiken, informed Mr. Rodgers that
he had received the letters. CP 132-142. Over the next several weeks,

Mr. Rodgers and Mr. Aiken conversed via telephone and electronic mail.

Id. Mr. Aiken indicated that Defendants were well aware of the incident.

* Renmer, 168 Wn.2d at 548.

" Id. at 549,

2 $SB 6187 Final Bili Rpt. of Laws of 2012 ch. 250. C.f Waples v. Y1, 169 Wn.2d 152,
234 P.3d 187 (2610); RCW 7.70.100.
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Id. Mr. Rodgers agreed to provide additional notice before commencing
a suit, even though no such notice was required.93 Id. In September,
2011, Mr. Rodgers related his difficuity obtaining some records from
Hospital, (CP 132-42), and forwarded mformation to Hospital, including
Jamie’s date of birth, social security number, Washington Driver
License, dates of the incident, and Hospital’s medical record number
mnprint, CP 214-20. In November, 2011, Mr. Aiken delivered to the
Fasts” attorney a complete set of medical records from Hospital,
including her address, employer, phone number, nearest relatives, and
detailed insurance information. CP 132-42, 229, 231-37.

On February 1, 2012, the Fasts’ attorney served a second request
for mediation to Defendants’ counsel, Jerome R. Aiken, recommending
six mediators, including their contact information and/or website
addresses. CP 132-42, 239-41. The letter requested, “Please respond at
your earliest convenience if your clients are not willing to mediate, so
that we can proceed accordingly.” Zd. By July 10, 2012, Mr. Aiken
confirmed that the hospital, physicians, and nurses did not wish to
mediate. CP 132-42. The Fasts filed on July 18, 2012. CP 1-16.

Defendants were supplied with information sufficient to

% At that time, RCW 4.96.020 (2011) specifically exempted medical malpractice claims
from its requirements. RCW 7.70.100 had previously required a 90-day notice period,
but that provision was struck down by Washington’s Supreme Court as unconstitutional
in Waples v. Yi, 169 Wn.2d 152, 234 P.3d 187 (2010).



investigate the claim, did so, and then declined to seftle. Because the
Fasts supplied Defendants sufficient time and information to investigate
the claim and determine whether they would attempt to settle, the Fasts
substantially complied with RCW 4.96.020, and the summary judgment
should be reversed.

¢. In the second alternative, chapter 4.96 RCW is unconstitutional.

(5) RCW 4.96.020 is unconsfitutional because it violates the
separation of powers doctrine.

Courts recognize the doctrine of separation of powers under our
Constitution.” The Waples court held RCW 7.70.100(1) (2006)
unconstitutional because it required plaintiffs to provide notice to health
care providers prior to filing a lawsuit, which adds a step to
commencement in conflict with CR 3(a). Waples, 169 Wn.2d at 1557
Here, RCW 4.96.020(4) imposes the same requirement that rendered
RCW 7.70.100(1) (2006) wunconstitutional; it adds a step to
commencement and thus conflicts with CR 3{a). RCW 4.96.020 is
therefore unconstitutional, and summary judgment should be reversed.

(2)YRCW 4.96.020 is unconstitutional as applied, because it violates
due process by failing to give notice of what is prohibited.

* E.g., Waples v. Yi, 169 Wn.2d at 158 and cases cited therein.

 see also Putmam v. Wenatchee Valley Medical Center, P.S., 166 Wn.2d 974,216 P.3d
374 (2009) (certificate of merit requirement at RCW 7.70.150 held unconstitutional under
separation of powers for conflict with pleading requirements at CR 8§ and 11).
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Due process demands that statutes are not ambiguous:”®

The Fourteenth Amendment requires that people be given notice
of that which is prohibited. State v. Reader’s Digest Ass’n, 81
Wn.2d 259, 273, 501 P.2d 290 (1972). If individuals of common
intelligence must guess at a statute’s meaning and differ as to its
application, it violates due process.

In 2009, Legislature replaced the language at RCW 4.96.020(3)
(2008), with the requirement that claimants present a “form” to local
governmental entities before filing a lawsuit,” and local governmental
entities were required to make a form available.” The state was also
required to make a form available.

The statute does not specify what a claimant must do before
waiting for 60 days where, as here, both the local governmental entity
and the office of financial management fail to make a standard tort claim
form available. It is unclear whether the risk management division’s
maintenance of a standard form is a condition subsequent to other
requirements in the statute, and if so, whether one or more parties is
excused from its obligations.

The statute does not specify what constitutes substantial
compliance, and cannot specify what constitutes substantial compliance,

because substantial compliance is determined on the particular facts of

’ Medina 147 Wn.2d at 314-315 and cases cited therein.

T RCW 4.96.020(3). The full text of chapter 4.96 RCW is provided in Ex 10. See Laws
of 2009 ch. 433 § 1; ¢/ RCW 4.96.0206 {2608)

ROW 4.96.02003)(c)
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each case.”

If a claimant guesses incorrectly what constitutes
substantial compliance, then his claim will be dismissed and can be
completely barred if the 60-day period crosses the statute of limitations.

The statute also does not specify whether a prior substantial
compliance precludes the tolling of the statute of limitations on a
subsequent actual compliance. Here, if the Fasts, for example, had
substantially complied with the statute a year earlier, then presented the
required form fewer than 60 days before the statute of limitations period
expires, and then files a lawsuit 65 days after presenting the required
form, then the statute is unclear whether the five “grace” days apply to
the earlier time when the claimant had substantially complied with the
statute, or whether they would apply to the later presentation of the
standard tort claim form.

Because RCW 4.96.020 does not give notice of what is required
of the Fasts to comply with the statute when no form is available;
because persons of average intelligence could differ as to what
constitutes “substantial compliance;” and because the statute required the
Fasts to guess about its meaning to their detriment, RCW is

unconstitutional for want of due process as applied here.

(3) RCW 4.,96.020 is unconstitutional for lack of due process because

% E.g., In re Habeas Corpus of Santore, 28 Wash.App. at 327,
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the statute requires compliance before Plaintiffs have the ability
to conduct discovery to learn whether the statute applies.

The notice requirement at RCW 4.96.020 applies to local
governmental entities and their officers, employvees, and volunteers.
RCW 4.96.020(1), and such employees are entitled to claim notice under
RCW 4.96.010. 1t is not always public information whether a tortfeasor
is an employee of a local governmental entity. Here, for example, the
Fasts did not know that Defendant Dr. Smith was an employee of the
local governmental entity until they filed a lawsuit against Dr. Smith and
he mvoked RCW 4.96.020 in his defense. Whether an individual
tortfeasor is an officer, employee, or volunteer of a local governmental
entity can often neither be anticipated nor compelled until a discovery
period, which can only be reached by violating the tort claim form
requirement at RCW 4.96.020. The statute is therefore unconstitutional,
and the trial court’s summary judgment should be reversed.

(HRCW 4.96.020 is unconstitutional as applied here because it
violates equal protection by requiring the Fasts to wait for a
period of time even after the Defendants declined negotiation and
therefore the statute had no rational relation to a legitimate state
interest.

Legislature has waived sovereign immunity of the state and

governmental entities; all local governmental entities are liable for their

tortious conduct to the same extent as are private persons or
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corporations. RCW 4.96.010, “Once sovereign immunity has been
waived, even partially, any legislative classifications made with
reference thereto will be constitutional only if they conform to the equal
protection guarantees of the state and federal constitutions.”'® Statutes
that discriminate between victims of governmental and nongovernmental
tortfeasors are constitutional only if there is, at minimum, a substantial

01

rational reason for the discrimination.' Hunter held that there is no

rational purpose to discriminate between governmental and

nongovernmental tortfeasors based on size, need for investigation, or

2

budgetary planning.'” In Daggs our Supreme court concluded that

where the statute of limitation was not affected, the 60-day waiting

period between presenting a claim and filing suit is rationally related to

103

achieving negotiated settlements.”~ “Read together, Hunter and Daggs

stand for the proposition that the only rationale we have recognized for
discriminating between governmental and private wrong doers is the
opportunity to negotiate and settle claims, and then only if the burden on

the claimant is a short delay in pursuing the claim.”'™

1% Tenkins v. State, 85 Wr.2d 883, 890, 540 P.2d 1363 (1975).

! Hunter v. N. Mason High Sch. & Sch. Dist. No. 403, 85 Wn.2d 810, 815 n. 5, 818-19,
539 P.2d 845 (1975)

"2 Hunter, 85 Wash.2d at 81617, 539 P.2d 843.

'3 Dagps, 110 Wash.2d at 57, 750 P.2d 626 (quoting Hall, 97 Wash.2d at 584 n. 4, 649
P.2d 98).

"9 Medina, 147 Wn.2d at 327-327 (Dissent of J. Chambers)
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Where the government rejects a claim before the expiration
of the special 60-day buffer granted governmental
defendants for negotiation and settlement, there remains no
basis whatsoever for upholding application of a statute that
can bar citizens' access to our courts and prevent the full
and fair resolution of grievances. Certainly, the state
constitution vests the legislature with the power to direct
the manner in which suits may be brought against the state,
CONST. ART. 1L, § 26. However, the manner directed must
not violate equal protection.
Medina, 147 Wn.2d at 329, (Dissent of J. Chambers).

Defendants here had investigated the claim and deciined to
negotiate or settle the claim on or around July 10, 2012. After then, any
requirement that the Fasts submit a form and wait 60 days no longer
rationally related to its purpose of fostering negotiation and settlement,
avoiding lawsuits, or reducing costs, and therefore discriminating the
Fasts’ claim from others on the basis that the wrong doer was a local
governmental entity does not meet equal protection. The statute is
unconstitutional as applied, and the summary judgment should be
reversed.

d. Conclusion

The trial court’s summary judgment should be reversed because

the Defendants are barred from raising a defense under the tort claim

form statute, because they failed to make a form available.

Alternatively, the summary judgment should be reversed because the
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Fasts substantially complied with the statute long before commencing
their cause. In the second alternative, the summary judgment should be
reversed because the tort claim form statute is unconstitutional as a
matter of law or as applied here.
D. REQUEST FOR ATTORNEY’S FEES

Plaintiffs respectfully request this Court to award their attorney
fees and costs incurred during this appeal, pursuant to RAP 18.1.
E. CONCLUSION

Plaintiffs respectfully request this Court to reverse the trial court’s
orders granting Defendants Partial Summary Judgment and Summary
Judgment. The Fasts’ damages for the loss of their viable unborn child is
based on medical negligence and subject to the medical malpractice statute
of limitations which was tolled when they requested mediation. Their
claim was timely filed. Defendants are barred from raising a defense
under the form notice statute, because they did not make a form available.
Even so, the Fasts substantially complied with the requirements.
Nevertheless, the form notice statute 1s unconstitutional, at the least as
applied here. The Fasts’ claim was therefore properly filed.

RESPECTFULLY SUBMITTED this 1st day of November, 2013,

L

SCOTT E. RODGERS, WSBA # 41368
Of Attorneys for Appellant
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7.09B.030

() With respect to a dependent person whe is a victim of
a violent or sex crime, fo receive either directly or through the
dependent person’s legal guardian, if applicable, at the time
of reporting the crime to law enforcement ofticials, & writien
statement of the rights of dependent persons as provided in
this chapter. The statement may be paraphrased to make it
more easily understood. The written statemient shall include
the name, address, and telephone number of a county or local
crime vietim/witness program, if such a crime victim/witness
program ¢xists in the county.

(2) Any party may request a preliminary hearing for the
purpose of establishing accommodations for the dependent
person consistent with, but not limited to, the rights enumer-
ated in this section. {2005 ¢ 381 § 3.3

7.69B.030 Testimony—Videotaped depositions. (1)
The prosecuter or defense may file a motion with the court at
airy time prior to commencement of the trial for an order
authorizing the taking of a videotape deposition for the pur-
pose of preserving the dircet testimony of the moving party’s
witness if that witness is a dependent person.

(2) The court may grant the motion if the moving party
shows that it is likely that the dependent person will be
unavailable to testify at a subsequent trial. The court’s find-
ing shali be based upon, at a minimum, recommendations
from the dependent person’s physician or any other person
having direct contact with the dependent person and whose
recommendations are based on specific behavioral indicators
exhibiled by the dependent person.

(3) The moving party shail provide reasonable written
notice t¢ the other party of the motion and order, if granted,
pursuant to superior court criminal rules for depositions.

(4) Both parties shall have an opportunity to be present at
the deposition and the nonmoving party shall have the oppor-
tunity to cross-examine the dependent person,

(5) Under circumstances permitted by the rules of evi-
dence, the deposition may be introduced as evidence in asub-
sequent proceeding if the dependent person is unavailable at
trial and both the prosecutor and the defendant had notice of
and an opportunity to participate in the taking of the deposi-
tion. [20035 ¢ 381 §4]

7.698.046 Liability for violating chapter—-Actions
based on other state or federal laws. (1) The failure to pro-
vide notice 1o a dependent person of the rights enumerated in
this chapter or the failure to provide the rights enumerated
shall not result in civil Hability so long as the faslure was in
good faith.

{2) Nothing in this chapter shall be construed o limit a
party’s ability to bring an action, including an action for dam-
ages, based on rights conferred by other state or federa! law.
2005 ¢ 381 §5.]

7.69B.900 Severability—2005 ¢ 381, If any provision
of this act or its application 1o any person or circumstance is
held invalid, the remainder of the act or the application of the
provision to other persons or circumstances is not affected,
[2005 ¢ 381 §7]

[Fitle 7 RCW—page 92}
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Chapter 7.70 RCW

ACTIONS FOR INJURIES
RESULTING FROM HEALTH CARE

Sections

7.70.010 Declaration of modification of actions for damages based upon
injuries resulting from health care.

7.70.020 Definitions.

7.70.030 Propositions required to be established—Burden of proof

7.70.040 Necessary elements of proof thatinjury resulted from failure to
follow accepted standard of care.

770,850 Failure to secure infonned consent—Necessary elements of
proof—Emergency situations.

7.70.060 Consant form—Contents—Frima facie evidence—Shared
decision making—Patient decision pid—Failure to use,

7.70.065 Informed consent—Persons authorized to provide for patients
who are not competent—Priority.

1.70.068 Informed consent--May be contained in mental heaith
advance directive,

7.70.070 Attorneys’ fees.

7.760.080 Evidence of comnpensation from other source.

1.70.090 Hospital governing bodies—Liability—Limitations,

176100 Mandatory mediation of health care claims—-FProcedures.

T0.110 Maundatory mediation of health care claims---Tolling statute of
limitations.

7.70.120 Mandatory mediation of health care claims—Right to trial not
abridged.

7.70.130 Mandatory mediation of health care claims—Exempt from
arbitration mandate.

7.70.140 Medical malpractice closed claim veporting requirgments,

7.70.150 Actions aligging violation of accepted standard of care~—Cer-
tificate of ment required,

7.70.160 Frivolous claims,

Complaint In personad injury actions ot o include statement of domages:
RCW 4.28.360.

Evidence of furnishing or offering to pay medical expenses inadmissible o
prove lability in personal infury actinns for medical negligence:
Chapter 5.64 RCW.

Trnrunity of members of professional review commiliees, sociefies, examin-
g, Heensing or disciphinary boards from oivil suiec. RUW 424240,

Mulpracrice insurance for retived physicians providing health care services:
RCW 43.70.460).

Stamte of mstarions In acrions for lifuries resulling from health care: ROW
4.16.330.

Verdict or award of flture economic damages in personal infuiv or property
damage activn mdy provide jor periodic payments: RCW 4.56.260.

7.70.810 Declaration of modification of actions for
damages based upon injuries resulting from health care.
The state of Washington, exercising its police and sovereign
power, hereby modifies as set forth in this chapter and in
RCW 4.16.350, as now or hereafter amended, certain sub-
stantive and procedural aspects of all civil actions and causes
of action, whether based on tort, contract, or otherwise, for
damages for injury occurring as a result of health care which
i provided after June 25, 1976, [1975-°76 2nd ex.5. ¢ 56 § 6.]

Additional notes found at www leg.wa gov

7.70.020 Definitions. As used in this chapter "health
care provider" means either:

(1) A person licensed by this stafe to provide health care
or related services including, but not limited to, an East Asian
medicine practiticner, a physician, osteopathic physician,
dentist, nurse, optometrist, podiatric physician and surgeon,
chiropractor, physical therapist, psychologist, pharmacist,
optician, physician assistant, midwife, osteopathic physi-
cian’s assistant, nurse practitioner, or physician’s trained
mobile intenstve care paramedic, including, in the event such
person is deceased, his or her estate or personal representa-
tive; '

2012 Ed)

EXHIBIT {

Ex.1pl

Chapter 7.70 RCW



Actions for Injuries Resulting from Health Care

{2} An employee or agent of a person described in part
(1) above, acting in the course and scope of his employment,
including, in the eventi such employee or agent is deceased,
his or her estate or personal representative; or
(1) An entity, whether or not incorporated, facility, or
institution employing one or more persons described in part
(1) above, including, but not limited to, a hospital, clinie,
heaith maintenance organization, or nursing home, or an
officer, director, employes, or ageni thereof acting in the
course and scope of his or her employment, including in the
event such officer, director, employee, or agent is deceased,
his or her estate or persenal representative. [2010 ¢ 286 § 13,
19950323 §3;1985¢326§27; 1981 ¢ 53§ 1, 1975-"76 2nd
ex.s ¢36§7]
Intent—20HG ¢ 286: See RCW 18.06.005,
Additional notes found at www leg.wa.gov

7.70.030 Propositions reguired to be established—
Burden of proof. No award shall be made in any action or
arbitration for damages for injury occurring as the result of
health care which is provided atier June 25, 1976, uniess the
plaintiff establishes one or more of the following proposi-
tons:

(1) That injury resulted from the failure of a health care
provider to follow the accepted standard of care;

(2) That a health care provider promised the patient or
his or her representative that the injury suffered would not
oceur;

{3) That injury resulted from health care to which the
patient or his or her representative did not consent.

Unless otherwise provided in this chapter, the plaintiff
shall have the burden of proving each fact essential fo an
award by a preponderance of the evidence. [2011 ¢ 336 §
230; 197576 2nd ex.s. ¢ 56 § 8.]

Additional notes found at www leg wa gov

7.70.040 Necessary clements of proof that injury
resulted from failure to follow accepted standard of care.
The foliowing shall be necessary elements of proof that
injury resulted from the failure of the health care provider o
follow the accepted standard of care:

{1) The health care provider failed to exercige that degree
of care, skill, and learning expected of a reasonably prudent
health care provider at that time in the profession or class to
which he or she belongs, in the state of Washington, acting in
the same or similar circumstances;

(2} Such [ailure was a proximate cause of the injury
complained of. [2011 ¢336 § 251; 1983 ¢ 149 §2; 1975-°76
2nd ex.s. ¢ 36 § 9.7

Additional notes found at www leg wa.gov

7.70.050 Failure to secure informed consent—Neces-
sary elements of proof—Emergency situations. (1) The
following shall be necessary elements of proof that injury
resulted from health care in a civil negligence case or arbitra-
tion involving the issue of the alleged breach of the duty to
secure an informed consent by a patient or his or her repre-
sentatives against a health care provider:

{a) That the health care provider failed to inform the
patient of a material fact or facts relating to the treatment;

(2012 Ed.)
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(b) That the patient consented to the treatment without
being aware of or fully informed of such material fact or
facts;

{c) That a reasonably prudent patient under similar cir-
cumstances would rot have consented to the treatment if
informed of such material fact or facts;

{d) That the treatment in question proximately caused
injury to the patient.

(2) Under the provisions of this section a fact is defined
as or considered to be a material fact, if a reasonably prudent
person in the position of the patient or his or her representa-
tive would attach significance to it deciding whether or not to
submit to the proposed treatment.

(3) Material facts under the provisions of this section
which must be established by expert testimony shall be
either:

{a) The nature and character of the treatment proposed
and administered;

{b) The anticipated results of the treatment proposed and
administered;

(¢} The recognized possibie alternative forms of treat-
ment; or

{d) The recognized serious possible risks, complications,
and anticipated benefits involved in the treatment adminis-
tered and in the recognized possible alternative forms of
freatment, including nontreatment.

{4} If a recognized health care emergency exists and the
patient is not legally competent to give an informed consent
and/or a person legally authorized to consent on behalf of the
patient is not readily available, his or her consent to required
treatment will be implied. {2011 ¢ 336 § 252; 1975-°76 2nd
ex.s. ¢ 56§ 10.]

Additional notes found at www.leg.wa.gov

7.70.660 Consent form— Contents—DPrima f{acie evi-
dence—Shared decision making—Patient decision aid—
Failure to use. {1} If a patient while legally competent, or his
or her representative if he or she is not competent, signs a
consent form which sets forth the following, the signed con-
sent form shall constitute prima facic evidence that the
patient gave his or her informed consent to the treatment
administered and the patient has the burden of rebuiting this
by a preponderance of the evidence:

{a) A description, in fanguage the patient could reason-
ably be expected to understand, of:

(i) The nature and character of the proposed treatment;

(ii} The anticipated results of the proposed treatment;

(iii) The recognized possible alternative forms of treat-
ment; and

{(iv) The recognized serious possible risks, complica-
tions, and anticipated benefits involved in the treatment and
in the recognized possible alternative forms of treatment,
inchuding nontreatment;

{b) Or as an alternative, a statement that the patient elects
not fo be informed of the elements set forth in (a) of this sub-
section.

(2) If a patient while legally competent, or his or her rep-
resentative if he or she is not competent, signs an acknowl-
edgment of shared decision making as described in this sec-
tion, such acknowledgment shall constitute prima facie evi-
dence that the patient gave his or her informed consent to the

{Title 7 RCW—page 93]
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treatment administered and the patient has the burden of
rebutting this by clear and convincing evidence. An
acknowledgment of shared decigion making shall include:

{a} A statement that the patient, or his or her representa-
tive, and the health care provider have engaged in shared
decision making as an alternative means of meeting the
informed consent requirements set forth by laws, accredita-
tion standards, and other mandates;

{b) A brief description of the services that the patient and
provider jointly have agreed will be furnished,

{¢) A vrief description of the patient decision aid or aids
that have been wsed by the paticnt and provider to address the
needs for (i) high-quality, up-to-date information about the
condition, including risk and benefits of avaiiable oplions
and, if appropriate, & discussion of the limits of scientific
knowledge about outcomes; (i) values clarification to help
patients sort out their values and preferences; and (iii) guid-
ance or coaching in deliberation, designed to improve the
patient’s involvement in the decision process;

(dy A statement that the patient or his or her representa-
tive understands: The risk or seriousness of the disease or
condition (¢ be prevented or treated; the available treatment
alfernatives, inchuding nontreatment; and the risks, benefits,
and uncertaintics of the freatment afternatives, including non-
treatment; and

(&) A statement certifving that the patient or his or her
representative has had the opportunity to ask the provider
questions, and to have any questions answered to the
patient’s satisfaction, and indicating the patient’s intent to
receive the identified services,

(3) As used in this section, "shared decision making”
means a process in which the physician or other health care
practitioner discusses with the patient or his or her represen-
tative the information specified in subsection (2) of this sec-
tion with the use of a patient decision aid and the patient
shares with the provider such relevant personal information
as might make one treatment or side effect more or less foler-
able than others.

{4)(a) As used in this section, "patient decision aid"
means a written, audio-visual, or online tool that provides a
balanced presentation of the condition and treatment options,
benefits, and harms, including, if appropriate, a discussion of
the limits of scientific knowledze about cutcomes, for any
medical conditicn or procedurs, including abortion as
defined in RCW 9.02,170 and:

(1Y A) That is certified by one or more national certifying
organizations recognized by the medical director of the
health care authority; of

(B) That has heen evaiuated based on the international
patient decision aid standards by an organization locatwed in
the United States or Canada and has a current overall score
satisfactory to the medical director of the health care author-
ity or

(11} That, if a current evaluation is not available from an
organization ocated in the United States or Canada, the med-
ical director of the health carc authority has independently
assessed and certified based on the international patient deci-
gion aid standards.

{b) The health care authority may charge a fee to the cer-
tification applicant to defray the costs of the assessment and
certtfication under this subsection.

{Title 7 RCW-—page 94}
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{5) Failure fo use a form or to engage in shared decision
making, with or without the use of a patient decision aid,
shall not be admissible as evidence of failure to obtain
informed consent. There shall be no liability, civil or other-
wise, resulting from a health care provider choosing either
the signed consent form set forth in subsection {1){a) of this
section or the signed acknowledgment of shared decision
making as set forth in subsection (2) of this section. [2012 ¢
101 § 1, 2007 ¢ 259 § 3; 1975-"76 2nd ex.5. © 56 § 1]

Severabiligy-—Subheadings not law-—2007 ¢ 259 See notes follow-
ing RCW 41.05.033.
Minors
aceess o personal records: RCW 42.48.020.
aleabol and drig trequment: RUW 70.964,093,
liahility of provider: RCW 26.69.310.
mental health treatmens: Chapter 71.34 RCW,
sexually transmined diseases: RCW 70.24.110.
Records, rights: RCW 70.02.130.
Additional notes found at www.leg.wa gov

7.78.865 Informed consent—Persons authorized to
provide for patients who are not competent—Priority. (1)
Informed consent for health care for a patient who is not com-
petent, as defined in RCW 11,88.010{1)}¢), to consent may
be obtained from a person authorized to consent on behalf of
such patient.

(a) Persons authorized to provide informed consent to
health care on behalf of a patient who is not competent to
consent, based upon a reason other than incapacity as defined
in RCW 11.88.010(1)(d), shall be a member of one of the fol-
lowing classes of persons in the Tollowing order of priority:

() The appointed guardian of the patient, if any;

(i1) The individual, if any, to whom the patient has given
a durable power of attorney that encompasses the authority o
make health care decisions;

(it} The patient’s spouse or state registered domestic
partner;

{(iv) Children of the patient who are at least eighteen
years of age;

(v) Parents of the patient; and

{vi) Adult brothers and sisters of the patient.

¢{b} If the health care provider seeking informed consent
for proposed health care of the patient who is not competent
to consent under RCW 11.88.010(1}(e), other than a person
deternined to be incapacitated because he or she is under the
age of majority and who is not otherwise authorized to pro-
vide informed consent, makes reasonable efforts to locate and
secure authorization from a competent persoen in the first or
succeeding class and finds no such person avaiiable, authori-
zation may be given by any person in the next class in the
order of descending prierity. However, no person under this
section may provide informed consent to health care:

(1) If a person of higher priority under this section has
refused to give such authorization; or

(ii) If theve are two or more individuals in the same class
and the decision is not unanimous among all available mem-
bers of that class,

{c) Before any person authorized to provide informed
consent on behalf of a patient not competent to consent undey
RCW 11.88.010(1)(e), other than a person determined to be
incapacitated because he or she is under the age of majority
and who is not otherwise authorized to provide informed conw

(2012 Ed)
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sent, exercises that authority, the person must first detenmine
in good faith that that patient, if competent, would consent to
the proposed health care, If such a determination cannot be
made, the decision to consent to the proposed health care may
be made only after determining that the proposed health care
is in the patient’s best interests.

(2) Informed consent for health care, including mental
health care, for a patient who is not competent, as defined in
RCW 11.88.01({1)e), because he or she is under the age of
majority and who is not otherwise authorized to provide
informed consent, may be obtained from a person authorized
to consent on behalf of such a patient.

{a) Persons authorized to provide informed consent to
health care, including mental health care, on behalf of a
patient who is incapacitated, as defined in RCW
11.88.010(1)(e), because ke or she is under the age of major-
ity. and whe is not otherwise authorized to provide informed
consent, shall be a member of one of the following classes of
persons in the following order of priority:

{i) The appointed guardian, or legal custodian authorized
pursuant to Title 26 RCW, of the minor patient, if any;

{i1) A person authorized by the court to consent to medi-
cal care for a child in out-of-home placement pursuant to
chapter 13324 or 13,34 RCW, if any;

(iif) Parents of the minor patient;

{iv) The individual, if any, to whom the minor’s parent
has given a signed authorization to make health care deci-
sions for the minor patient; and

(v} A competent adult representing himself or herself 1o
be a relative responsible for the health care of such minor
patient or a competent adult who has signed and dated a dec-
faration uader penalty of perjury pussuant to RCW 9A . 72.085
stating that the adult person is a relative responsible for the
health care of the minor patient. Such declaration shall be
effective for up to six months from the date of the declaration.

{B) A health care provider may, but is nof required to,
rely on the representations or declaration of a person claim-
ing to be a relative responsible for the care of the miner
patient, under {a}{(v} of this subsection, if the health care pro~
vider does not have actual notice of the falsity of any of the
statements made by the person claiming fo be a relative
responsible for the health care of the minor patient.

(c) A health care facility or a health care provider may, in
its discretion, require documentation of a person’s claimed
status as being a relative responsible for the health care of the
minor patient. However, there is no obligation to require
such documentation.

(d} The health care provider or heaith care facility where
services are rendered shall be immune from sult in any
acticn, civil or crimingl, or from professional or other disci-
plinary action when such reliance is based on a declaration
signed under penalty of perjury pursuant to RCW 94.72.085
stating that the adult person is a relative responsible for the
health care of the minor patient under {a)(v) of this subsec-
tion.

(3) For the purposes of this section, "health care,” "health
care provider,” and "health care facility” shall be defined as
established in RCW 70.02.010. [2007 ¢ 156 § 11, 2006 ¢ 93
§1,2005¢c440 §2;2003 ¢ 283 §29;1987c 162§ 1]

Intent—2005 ¢ 440: "(1} Tt is the intent of the Iegislature to assist chil-
dren in the care ofkin to sccess appropriate medical services. Children being

{2012 Ed.)
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raised by kin have faced barriers to medical care because their kinship cares
givers have not been able to verify that they are the identified primary care-
givers of these children. Such barriers pose an especially significant chal-
lenge to kinship caregivers in dealing with health professionals when chil-
dren are fedt in their care.

(2} it is the intent of the legislature to assist kinship caregivers in
accessing appropriate medical care to mect the needs of a child in their care
by permitting such responsible adults whe are providing care to 2 child to
give informed consent 1o medical care™ [2005 ¢ 440 § 1.}

Severability——Part headings not law-—2003 ¢ 283: See RCW
7132900 and 71.32.901.

7.70.068 Informed eonsent—May be contained in
mental health advance directive. Consent to treatment or
admission contained in a validly executed mental health
advance directive constitutes informed consent for purposes
of this chapter. [2003 ¢ 283 § 30.]

Severability---Part headings net law-—2003 ¢ 283: Sge RCW
71.32.900 and 71.32.901.

776070 Aftorneys’ fees. The court shall, in any action
under this chapter, determine the reasonableness of each
party’s attorneys fees. The court shall take into consideration
the following:

(1) The time and labor required, the novelty and diffi-
culty of the questicns involved, and the skill requisite to per-
form the legal service properly;

(2) The likelihood, if apparent to the client, that the
acceptance of the particular employment will preciude cther
employment by the lawyer;

(3) The fee customarily charged in the locality for simi-
lar legal services;

{4) The amount involved and the results obtained;

(3) The time limitations impesed by the client or by the
cireumstances;

{6) The nature and length of the professional relationship
with the client;

(7) The experience, reputation, and ability of the lawyer
or lawyers performing the services;

(%) Whether the fee is fixed or contingent. [1975-"76
Indexs.c 56§12
Attarneys ' fees, Chopter 4.84 RO

Additional notes found at www leg. wagov

7.76.080 Evidence of compensation from other
souree. Any party may present evidence to the trier of fact
that the plaintiff has aiready been compensated for the injury
complained of from any source except the assets of the plain-
tiff the plaintiff”s representative, or the plaintiff’s immediate
famity. In the event such evidence is admitted, the plaintiff
may present evidence of an obligation o repay such compen-
sation and evidence of any amount paid by the plaintiff, or his
or her representative or immediate family, to secure the right
to the compensation. Compensation as used in this section
shall mean payment of money or other property 10 or ont
behalf of the plaintiff, rendering of services to the plaintiff
free of charge to the plaintiff, or indemnification of expenses
meurred by or on behalfof the plaintiff. Notwithstanding this
section, evidence of compensation by a defendant health care
provider may be offered only by that provider. [2006 ¢ 8 §
315, 197576 2nd ex.s. ¢ 56 § 13.]

Findings—Infent-—Part headings and subheadings not law—Sever-
ability—2806 ¢ 8: See notes following RCW 5.64.010,

FFitle 7 RCW—page 95)
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Additional notes found at wenw leg wa.gov

7.76.090 Hospital governing bodies—Liability—
Eimitations. Members of the board of directors or other
governing body of a public or private hospital are not individ-
uaily liable for persenal injuries or death resulting from
health care administered by a health care provider granted
privileges to provide health care at the hospital unless the
decision to grant the privilege to provide health care at the
hospital constitutes gross negligence. [1987 ¢ 212 § 1201,
1686 ¢ 305 § 905.]

Additional notes found at www leg wa.gov

7.70.166 Mandatery mediation of health care
claims—Procedures. (1) No action based upon a health care
provider’s professional negligence may be commenced
uniess the defendant has been given at least ninety days’
notice of the intention to commence the action. The notice
required by this section shall be given by regular mail, regis-
tered maii, or certified mail with return receipt requesied, by
depositing the notice, with postage prepaid, in the post office
addressed to the defendant. If the defendant is a health care
provider entily defined in RCW 7.70,020(3) or, at the time of
the alleged professional negligence, was acting as an actual
agent or employee of such a health care provider eatity, the
notice may be addressed to the chief executive officer,
administrator, office of risk management, if any, or registered
agent for service of process, if any, of such health care pro~
vider entity. Notice for a claim against a local government
entity shall be filed with the agent as identified in RCW
4.96,020(2}. Proof of notice by mail may be made in the
same manner as that prescribed by court rule or statute for
proof of service by mail. [fthe notice is served within ninety
days of the expiration of the applicable statute of limitations,
the time for the commencement of the action must be
extended nincty days from the date the notice was mailed,
and after the ninety-day extension expires, the claimant shall
have an additional five court days to commence the action.

{2) The provisions of subsection {1} of this section are
not applicable with respect to any defendant whose name is
unknown to the plaintiff at the time of filing the complaint
and who is identified therein by a fictitious name.

(3) After the filing of the ninety-day presuit notice, and
before a superior court wial, all causes of action, whether
based in tort, contract, or otherwise, for damages arising from
injury occurring as a result of health care provided after July
1, 1993, shalt be subject to mandatory mediation priot to trial
except as provided in subsection {6) of this section.

{4) The supreme cowrt shall by rule adopt procedures to
implement mandatory mediation of actions under this chap-
ter, The implementation contemplates the adoption of rules
by the supreme court which will require mandatory media-
tion without exception uniess subsection (6} of this section
applies. The rules on mandatory mediation shai address, at a
minimum:

(a} Procedures for the appoiniment of, and qualifications
of, mediators. A mediator shall have experience or expertise
related to actions arising from injury occurring as a result of
health care, and be a member of the state bar association who
has been admitted to the bar for a minimum of five years or
who is aretired judge. The parties may stipulate to a nonlaw-
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ver mediator. The court may prescribe additional qualifica-
tions of mediators;
(b) Appropriate iimits on the amount or manner of com-
pensation of mediators;
(¢} The number of days following the filing of a claim
under this chapter within which a mediator must be selected;
(d) The method by which a mediator is setected. The
rule shall provide for designation of a mediator by the supe-
rior court if the parties are unable to agree upon a mediator;
{e) The number of days following the selection of a
mediator within which a mediation conference must be held;
(5 A means by which mediation of an action under this
chapter may be waived by a mediator who has determined
that the claim is not appropriate for mediation; and
(g) Any other matters deemed necessary by the court.
(5) Mediators shall not impose discovery schedules upon
the parties,
(6) The mandatory mediation requirement of subsection
(4} of this section does not apply to an action subject to man-
datory arbitration under chapter 7.06 RCW or 1o an action in
which the parties have agreed, subsequent o the arisal of the
claim, to submit the claim to arbitration under chapter 7.04A
or 770A RCW,
(7) The implementation also contemplates the adoption
of a rule by the supreme court for procedures for the parties
to certify to the court the manner of mediation used by the
parties to comply with this section. [2007 ¢ 118§ 1, 2006 ¢
8§ 314, 1993 ¢ 492 § 419.]
Findings—Intent—Part hendings and subheadings not law—=S8ever-

ability—2606 ¢ 8: See notes following ROW 564,610,
Findings—Intent—1993 ¢ 492: See notes following RCW 43 72,005,
Additional notes found ar www leg. wa.gov

7.70.110 Mandatory mediation of health care
claims—Tolling statute of limitations. The making of a
written, good faith request for mediation of & dispute related
to damages for injury occurring as a result of health care prior
to filing a cause of action under this chapter shall toll the stat-
ute of limitations provided in RCW 4.16.350 for one year.
(1996 ¢ 270 § 1; 1993 ¢ 492 § 420.]

Findings—TIntent~-1993 ¢ 492: See notes following RCW 43.72.003,

Additional notes found at www leg wa. gov

7.76.120 Mandatory mediation of health care
claims—Right to trial net abridged. RCW 7.70.100 may
not be construed to abridge the right to trial by jury following
an unsuccesstul attempt at mediation. [1993 ¢ 492 § 421.]

Findings—Intent—1993 ¢ 492: See notes following RCW 43.72.005.

Additional notes found at www leg.wa. gov

7.70.130 Mandatory mediation of health care
claims—Exempf from arbitration mandate. A cause of
action that has been mediated as provided in RCW 7.70.100
shall be exempt from any superior court civil rules mandating
arbitration of ¢ivil actions or participation in settlement con-
ferences prior to trial. [1993 ¢ 492 § 423

Findings-—Intent—1993 ¢ 492: See notes following RCW 43.72.005,

Addrtienal notes found at www.leg.wa.gov
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7.76.140 Medical malpractice closed claim reperting
requirements. (1) As used in this section:

(a) "Claim" has the same meaning as in RCW
48.140.010(1),

(b) "Claimant” has the same meaning as in RCW
48.140.010(2).

{c) "Commissioner” has the same meaning as in RCW
48.140.010(4).

{(d) "Medical malpractice" has the same meaning as in
RCW 48.140.010{9).

(2)(a} For claims settled or otherwise disposed of on or
after January 1, 2008, the claimant or his or her attorney must
report data to the commissioner if any action filed under this
chapter results in a final:

{iy Judgment in any amount;

{ii) Settlement or payment in any amount; or

{ii1) Disposition resulting in no indemnity payment.

{b) As used in this subsection, "data” means:

(i) The date of the incident of medical malpractice that
was the principal cause of the action;

{ii) The principal county in which the ineident of medical
malpractice occurred;

{i1i) The date of suit, if filed;

{ivy The injured person’s sex and age on the incident
date; and

{vy Specific information about the disposition, judgment,
or settlement, including;

{A} The date and amount of any judgment or settlement;

(B) Court costs;

(C) Attorneys” fees; and

(1) Costs of expert witnesses, [2006 ¢ 8 § 209.]

Findings—Intent-—Part headings and subheadings not faw-—Sever-
ability—2006 ¢ 8: See nofes following RCW 5.04.010.

7.76.150 Actions alleging violation of aceepted stan-
dard of care—Certificate of merit required. (1) [a an
action against an individual health care provider under this
chapler for personal injury or wrongful death in which the
injury is alleged to have been caused by an act or omission
that violates the accepted standard of care, the plaintiff must
file a certificate of merit at the time of commencing the
action. If the action is commenced within forty-five days
prior to the expiration of the applicable statute of Hmitations,
the plaintiff must file the certificate of merit no later than
forty-five days after commencing the action.

{2y The certificate of merit must be executed by & health
care provider who meets the qualifications of an expert in the
action. If there is more than ene defendant in the action, the
person commencing the action must file a certificate of merit
for each defendant.

(3} The certificate of merit must contain a statement that
the person executing the certificate of merit believes, based
on the information known at the time of executing the certif-
icate of merit, that there 13 a reasonable probability that the
defendant’s conduct did not follow the accepted standard of
care required to be exercised by the defendant.

(4) Upon motion of the plaimtiff, the court may grant an
additional period of time fo file the certificate of merit, not to
exceed ninety days, if the court finds there is good cause for
the extension.
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{5)(a) Failure to file a certificate of merit that complies
with the requirements of this section is grounds for dismissal
of the case.

(b) If a case is dismissed for failure to file a certificate of
merit that complies with the requirements of this section, the
filing of the claim against the health care provider shall not be
used against the health care provider in professional liability
insurance rate setting, personal credit history, or professional
Heensing and credentialing. [2006 ¢ 8 § 304.]

Findings—Intent—Part headings and subheadings ot law—=Sever-
ability—2606 ¢ 8: Sce notes following RCW 5.64.010,

7.78.160 Frivolous claims. In any action under this
section, an attorney that has drafted, or assisted in drafting
and filing an action, counterclaim, cross-claim, third-party
claim, or a defense to a claim, upon signature and filing, cer-
tifies that to the best of the party’s or attorney’s knowledge,
information, and belief, formed after reasonable inquiry it is
not frivolous, and is well-grounded in fact and is warranted
by existing law or a good faith argument for the extension,
modification, or reversal of existing law, and that it is not
interposed for any improper purpose, such as to harass or to
cause frivolous litigation. If an action is signed and filed in
violation of this rule, the court, upon motion or wpon its own
initiative, may impose upon the person who signed #, a rep-
resented party, or both, an appropriate sanction, which may
include an order to pay to the other party or parties the
amount of the reasonable expenses incurred because of the
filing of the action, counterclaim, cross-claim, third-party
claim, or a defense to a claim, mcluding a reasonable attorney
fee. The procedures governing the enforcement of RCW
4.84.185 shall apply to this section, [2006 ¢ 8 § 316.]

Findings—Intent—Part headings and subheadings not l[aw—=S8ever-
abitiey--2006 ¢ 8: Ses notes following RCW 5.64 030,

Chapter 7.70A RCW
ARBITRATION OF HEALTH CARE ACTIONS

Sections

TI0A010  Actions for personal injury or wrongful death-—Arbitration
authorized,

TT0A020  Election to submit to arbitraton--Procedures.

7.78A.030  Selection of arbitrator.

7.70A.040  Arbiteation procecdings—Experis—Discovery.

7.704.05¢  Arbitation time frames.

TIA0SG  Issuance of decision—Limitation on award of damages—Fees
and expenses.

TI0A 070 Motion for jedgment,

7.70A.080  Appeal of decision.

TI0A09%  Application of chapter 7.04 A RCW.

TI0A900  Findingsg—Intent--Part headings and subheadings not law—

Severability—2006 ¢ 8.

T.70A.010 Actions for personal injury or wrongful
death—Arbitration authorized, This chapter applies to
any cause of action for damages for personal injury or wrong-
fuf death based on alleged professional negligence in the pro-
vision of health care where all parties to the action have
agreed to submit the dispute fo arbitration under this chapter
in accordance with the requirements of RCW 7.70A.020.
[2006 ¢ 8§ 305.] i

7.70A.,020 Election to submit o arbitration—FProce-
dures. (1) Parties 1n an action covered under RCW
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4,16.350

727 P2d 226 {1986} be reversed, as well as the lne of cases that state that
discovery of any injury whatsoever cansed by an act of childhood sexual
abuse commences the statute of Mimirtations, The legislature intends that the
carlier discovery of less serious injuries should not affect the starute of Hmi-
tations for injurtes that are discovered Iater." [1991¢212§ 1]

Intent-1989 ¢ 317: "(1) The legislature finds that possible confusion
may exist in interpreting the statute of limitations provisions for child sexual
abuse civil actions in RCW 4.16.190 and 416 340 reparding the acerual of 2
cause of action for a person under age eighteen. The legistatwre finds that
amending RCW 4.16.340 wili clarify that the time limit for commencement
of an action under RCW 4.16.340 is tolied until the child reaches age eigh-
teen. The 1989 amendment o RCW 4,16.340 1s intended as a clarification of
existing law and is not intended to be 4 change in the law.

(2} The legislature further finds that the enactment of chapter 145,
Laws of 1988, which deleted specific reference to RCW 94 .44.070,
9A.44 080, and 9A.44 100{1}b) from RCW 9A.04.080 and also deleted
those specific referenced provisions from the laws of Washington, did not
intend (o change the statute of limitations governing those offenses from
seven to thico years” [1989¢317§1.]

Additional notes found at www leg wa,gov

4.16.350 Action for infuries resulting from health
care or related services—Physicians, denfists, nurses,
ete.—Hospitals, clinics, nursing homes, efe. Any civid
action for damages for injury occurring as a result of health
care which is provided affer June 23, 1976, against:

(1} A person licensed by this state to provide health care
or related services, including, but not limited to, a physician,
ostecpathic physician, dentist, nurse, optometrist, podiatric
physician and surgeon, chiropractor, physical therapist, psy-
chologist, pharmacist, optician, physician’s assistant, osteo-
pathic physician’s assistant, nurse practitioner, or phiysician’s
trained mobile intensive care paramedic, including, in the
eveni such persen is deceased, his or her estate or personal
representative;

(2) An emplovee or agent of a person described in sub-
section (1) of this section, acting in the course and scope of
his or her employment, including, in the event such employee
or agent is deceased, his or her estate or personal representa-
tive; or

(3) An entity, whether or not incorporated, facility, or
institution employing one or more persons described in sub-
section (1) of this section, including, but not limited to, a hos-
pital, clinic, health maintenance organization, or nursing
home; or an officer, director, emploves, or agent thereof acte
ing in the course and scope of his or her employment, includ-
ing, in the event such officer, director, emplovee, or agent is
deceased, his or her estate or personal representaiive; based
upon alleged professional negligence shall be commenced
within three years of the act or omission alleged 1o have
caused the injury or condition, or one year of the time the
patient or his or her representative discovered or reasonably
should have discovered that the injury or condition was
caused by said act or omission, whichever pertod expires
later, except that in no event shall an action be commenced
more than eight years after said act or omission; PRO-
VIDED, That the time for commencement of an action is
tolied upon proof of fraud, intentional concealment, or the
presence of a foreign body not intended to have a therapeutic
or diagnostic purpose or effect, until the date the patient or
the patient’s representative has actual knowledge of the act of
fraud or concealment, or of the presence of the foreign body,
the patient or the patient’s representative has one year from

{Titte 4 RCW—page 11]
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the date of the actual knowledge in which to commence a
civil action for damages.

For purposes of this section, notwithstanding RCW
4.16.190, the knowledge of a custodial parent or guardian
shall be imputed to a person under the age of eighteen years,
and such imputed knowledge shall operate to bar the claim of
such minor to the same extent that the claim of an adult would
be barred under this section. Any action not commenced in
accordance with this section shall be barred.

For purposes of this section, with respect to care pro-
vided after June 25, 1976, and before August 1, 1986, the
knowledge of a custodial parent or guardian shall be imputed
as of April 29, 1987, to persons under the age of eighteen
vears,

This section does not apply to a civil action based on
intenticnal conduct brought against those individuals or enti-
ties specified in this section by a person for recovery of dam-
ages for injury occurring as a resuit of ¢hildhooed sexual abuse
as defined in RCW 4.16.340(5). [2011 ¢ 336 §88:2006¢ &
§ 302, Prior: 1998 ¢ 147§ 1; 1988 c 144 §2; 1987 ¢ 212 §
1401; 1986 ¢ 303 § 502; 197576 2nd ex.s. ¢ 56 § 1, 1971 ¢
8G§ 1.3

Purpose—~Findings--Intent—2006 ¢ § §§ 301 and 362 "The pur-
pose of this section and section 302, chapter 8, Laws of 2006 is to respond to
the court’s decision in Deloung v. Providence Medicod Center, 136 Wn2d
136 {1998}, by expressly stating the fegislature's rationale for the eight-year
statute of repose in ROW 4.16.350,

The legiskature recognizes that the eight-year statute of repose alone
may not solve the crisis in the medical insurance industry. However, to the
extent that the eight-year statute of repose has an effect on medical malprac-
tice insurance, that effect will tend to reduce rather than increase the cost of
malpractice insurance.

Whether or not the statute of repose has the actual effect of reducing
mguranes costs, the legistature finds Hwill provide protection agatnst claims,
however few, that are stale, based on vntrustworthy evidence, or that place
undue burdens on defendants.

In accordancs with the court’s opinion in DeFoung, the legistature fur-
ther finds that compelling even one defendant to answer a stale claim is &
substantial wrong, and sefting an outer Jimit to the operation of the discovery
rale is an appropriate aim.

The legisiature further finds that an eight-year statute of repose is area-
sonable time period in light of the need to balance the interests of injured
plaintiffs and the health care industry.

The Jegislature intends to reenact ROW 416350 with respect to the
cight-year statute of repose and specifically set forth for the cowst the legis-
lature's legittmate rationale for adopting the eight-year statute of repose.
The legisiature further infends that the eight-year statute of repose reenacted
by section 302, chapter 8, Laws of 2006 be applied to actions commenced on
ar after June 7, 2006." [2006 ¢ 8 § 301.]

Findings—Inteni—Fart headings and subheadings not Isw—Sever-
ability—2006 ¢ 8; See uotes following RCW 3.44.014.

Aettons for injuries vesulting from health care: Chapter 7.70 RCW.

Complaint in personal injury actions not 1o ingiude statement of damages:
ROW4.28.3460.

Evidence of firnishing or offering to pay medical expenses inadmissible to
prove {tability in personal injury actions for medical negligence:
Chapler 5.64 RCW. -

ity of members of professional review comminees, sociefies, examin-
fng, licensiing or disciplinary boardy from civil suit: RCW 4.24.240.

Proof and evidence required in actions agaimsr hospials, personnel and
members of healing aris: ROW 4.24.296

Verdict or award of future economic damages in personal infury or properiy
damzige oo may provide for periodic payments, RUW 4.36.260.
Additional notes found at www.leg wa.gov

4.16.360 Application of chapter to paternity action.
This chapter does not limit the fime in which an action for
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determination of pateraity may be brought under chapter
2626 RCW. [1983 Istexs. c41§ 13

Additional notes found at www leg.we gov

4.16.370 Actions against personal representative or
trustee for breach of fiduciary duties—Statute of Hmita-
tions. The statute of Hmitations for actions against a personal
representative or trustee for breach of fiduciary duties is as
set forth in RCW 11.96A.070. {1996 ¢ 42 § 602; 1985¢c 11 §
3. Prior: 1984 ¢ 149§ 2]

Purpose—Severability—1985 ¢ 11: Sece notes following RCW
4.16.110.
Additional notes found at www.leg wa_gov

Chapter 4.18 RCW
UNIFORM CONFLICT OF LAWS—

LIMITATIONS ACT
Sections ’
4.18.010 Definitions.
4,18.020 Caonflict of laws—Limitation periods.
+4.18.030 Rules of law applicable to computation of limitation period,
4.18.040 Application of [unttation period of other state—Unfarmess,
4.18.900 Short title.
4,18.901 Application of chapter-—~Existing and future claims,
418,902 Uniformity of application and construction of chapter.
4,18.903 Severability —1983 ¢ 152,
4,18.904 Captions not law—1983 ¢ 152,

Limitation af actions generally: Chaprer 4,10 RCW,

4,18.019 Definitions. As vsed in this chapter:

(1) "Claim” mcans a right of action that may be asserted
in a ¢ivil action or proceeding and includes a right of action
crealed by statute.

{2) "State” means a state, commonwealth, terrifory, or
possession of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, a foreign country, or a palit-
ical subdivision of any of them. [1983¢ 152§ 1]

4.18.020 Conflict of laws—Limitation periods. (1)
Except as provided by RCW 4,118,040, if a claim is substan-
tively based:

(a) Upon the 1aw of one other state, the limitation period
of that state applies; or

{0} Upon the law of more than one state, the Limitation
period of one of those states, chosen by the law of conflict of
faws of this state, applies.

{2) The Himitation period of this state applies to all other
claims. {1983 ¢ 152 §2]

4.18.03¢ Rules of law applicable to computation of
limitation period. If the statute of limitations of another
state applies to the assertion of a claim in this state, the other
state’s relevant statutes and other rules of law governing toll-
ing and accrual apply in computing the limitation period, but
its statutes and other rules of law governing conflict of laws
donot apply. [1983 ¢ 152 §3.]

4.18.040 Application of limitation period of other
state—Unfairness. 1f the court determines that the limita-
tion peried of another state applicable under RCW 4.18.020
and 4.18.030 is substantially different from the limitation
period of this state and has not afforded a fair opportunity to
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sug upon, or imposes an unfair burden in defending against,
the claim, the limitation period of this state applies, [1983 ¢
152§4]

4.18.9066 Short title. This chapter may be cited as the
Uniform Conflict of Laws—Limitations Act. [1983 ¢ 152 §
71

4.18.901 Application of chapter—Existing and
future claims. This chapter applies to claims:

(1) Accruing after July 24, 1983; or

(2) Asserted in a civil action or proceeding more than
one year after July 24, 1983, but it does not revive a claim
barred before July 24, 1983, [1983 ¢ 152§ 5]

4.18.902 Uniformity of application and construction
of ehapter. This chapter shall be applied and construed to
effectuate its general purpose to make uniform the law with
respect to the subject of this chapter among states enacting it.
[1983¢ 152 § 6.1

4.18.963 Severability—1983 ¢ 152. If any provision of
this act or its application fo any person or circumstance is
held invalid, the remainder of the act or the application of the
provision to other persons or circumstances is not affected.
[1983c 152 § 8]

4.18.904 Captions not law-—1983 ¢ 152, Section cap-
tions used in this act constitute no part of the law, [1983 ¢
132§8.]

Chapter 4,20 RCW
SURVIVAL OF ACTIONS

Sections

4.20.005 ‘Wrongful death—Application of terms.

4.20.010 Wrongful death—Right of action,

420,020 Wrongful death—Beneficiaries of action.

4.20.030 Workers’ compensation act not affected.

4.20.046 Survival of actions.

4.20.550 Action not abated by death or disability if it survives—Substi-
tution.

4.20.060 Action for personal injury sarvives to surviving spouse, state

registered domestic partner, child, stepchildren, or heirs.
Action for infury or death of a chitd: RCW 4.34.010
Actions by and against executors: Chapier 1148 RCW.

Tmputation of conributory faunlr of decedent in wrongfiul death actions:
RUW 4.22.020.

4,20.005 Wrongful death—AppHeation of terms,
Words in RCW 4.20.010, 4.20.020, and 4.20.030 denoting
the singular shali be understood as belonging to a plurality of
persons or things. The masculine shall apply also to the fem-
inine, and the word person shall also apply 1o bodies politic
and corporate. [1917 ¢ 123 § 3; RRS § 183-2. Formerly
RCW 420,610, part]

4.20.010 Wrongful death—Right of action. When the
death of a persen is caused by the wrongful act, neglect, or
default of anothier his or her personal representative may
maintain an action for damages against the person causing
the death; and aithough ihe death shall have been caused
under such circumstances as amount, i law, to a felony.

{Title 4 RCW—page 13]
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4.24.065

Special proceedings and actions: Title 7 RCW.

424,008 Tort actions—Attorneys’ fees—Determina-
tion of reasonableness, Any party charged with the payment
of attorney’s fees in any fort action may petition the court not
iater than forty-five days of receipt of a final billing or
accounting for a determination of the reasonableness of that
party’s attorneys’ fees. The court shall make such a determi-
nation and shall take into consideration the following:

(1) The time and labor required, the novelty and diffi-
culty of the gquestions invoived, and the skill requisite to per-
form the legal service properly;

(2) The likelihood, if apparent to the client, that the
acceptance of the particular employment will prechude other
employment by the lawyer;

(3) The fee customarily charged in the locality for simi-
lar legal services;

(4) The amount involved and the results obtained;

{3) The time [imitations impesed by the client or by the
circumstances;

{6) The nature and length of the professional relationship
with the client; ‘

{7) The experience, reputafion, and ability of the lawyer
or lawyers performing the services;

(&) Whether the fee is fixed or contingent;

(9) Whether the fixed or contingent fee agreement was in
writing and whether the client was aware of his or her right to
petition the court under this section;

{10y The terms of the fee agreement. [1987 ¢ 212 §
1601; 1986 ¢ 305 § 201.]

Additional notes found at www leg wa. gov

4.24.010 Action for injury or death of child. A
mother or father, or both, who has regularly contributed fo the
support of his or her minor child, and the mother or father, or
both, of a child on whom either, or both, are dependent for
Support may maintain or join as a party an action as plaintiff
for the jury or death of the child.

This section creates only ong cause of action, but if the
parents of the child are not married, are separated, or not mar-
ried to each other damages may be awarded to each plaintiff
separately, as the trier of fact finds just and equitable.

If one parent brings an acticn vnder this section and the
other parent is not named as a plaintiff, notice of the institu-
tion of the suit, together with 2 copy of the complaint, shall be
served upon the other parent: PROVIDED, That notice shall
be required only if parentage hag been duly established,

Such notice shall be in compliance with the statutory
requirements for a summons, Such notice shall state that the
other parent must join as a party to the suit within twenty days
or the right to recover damages under this section shall be
barred. Failure of the other parent to thnely appear shall bar
such parent’s action to recover any part of an award made to
the party instituting the suit,

In such an action, in addition fo damages for medical,
hospital, medication expenses, and loss of services and sup-
port, darnages may be recovered for the loss of love and comn-
panionship of the child and for injury to or destruction of the
parent-child relationship in such amount as, under ail the cir-
cumstances of the case, may be just. [1998 ¢ 237 § 2; 1973
Istexs. ¢ 15484, 1967 cexs.¢81§1;,1927¢151 § 1 Code

Title 4 RCW-——page 18]
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1881 § 9, 1877 p3§9; 1873 p5§10;1869p 4 § 9, RRS §
184

Intent——1998 ¢ 237: "It is the intent of this act to address the constifu-
tional issue of equal protection addressed by the Washington state supreme
court in Guard v. Jackson, 132 Wn.2d 660 {1997). The legislature intends to
provide a civil cause of action for wrongful injury or death of a minor child
(¢ 2 mother or father, or both, if the mother or father has had significant
involvement in the child's hife, including but not limited to, emotional, psy-
chological, or financiasl support.” [1908 ¢ 237§ 1]

Additional notes found at www leg wa gov

4.24.020 Action by parent for seduction of child, A
father or mother, may maintain an action as plaintiff for the
seduction of a chiid, and the guardian for the seductionof a
ward, though the child or the ward be not living with or in the
service of the plantiff at the time of the seduction or after-
wards, and there be no loss of service. [1973 Ist ex.s. ¢ 154
§5;Code 1881 § 10, 1877 p 5§ 10; 1869 p 4 § 10; RRS §
185]

Additional notes found at www.leg. wa gov

4.24.840 Action for negligently permitting fire to
spread. If any person shall for any lawful purpose kindle a
fire upon his or her own fand, he or she shall do i€ at such time
and in such manner, and shall take such care of it to prevent
it from spreading and doing damage to other persons’ prop-
erty, as a prudent and careful person would do, and if he or
she fails so to do he or she shall be Liable in an action on the
case to any person suffering damage thereby 1o the full
amount of such damage. [2009 ¢ 549 § 1001; Code 1881 §
1226; 1877 p 300 § 3; RRS § 5647}

Reviser’s note: The words "on the case” appear in the 1877 law and in

the 1881 enrolied bill but were inadvertently omitted from the printed Code
of 1881, See also Pettigrew v, McCoy, 138 Wash, 619,

Arson, veckless burning, and molicious mischief? Chapter 9443 RCW.

424,030 Kindling of fires by persons driving lumber.
Persons engaged in driving lumber upon any waters or
streams of this state, may kindle fires when necessary for the
purposes in which they are engaged, but shall be bound o use
the utmost caution o prevent the same from spreading and
doing damage; and if they faif so to do, they shall be subject
to all liabilities and penalties of RCW 4.24.040, 4.24.050,
and 4.24.060, in the same manner as if the privilege granted
by this section had not been allowed. 1983 ¢ 3 § 4; Code
1881 § 1228; 1877 p 300 § 5; RRS § 5648.]

4.24.060 Application of common law. The common
law right to an action for damages done by fires, is not taken
away or diminished by RCW 4.24.040, 4.24.050, and
4.24.060, but it may be pursued; but any person availing him-
self or herself of the provisions of RCW 4.24.040, shall he
barred of his or her action at common law for the damage so
sued for, and no action shall be brought at common law for
kindling fires in the manner described in RCW 4.24.050; but
if any such fires shall spread and do damage, the person who
kindled the same and any person present and concerned in
driving such lumnber, by whose act or neglect such fire is suf-
fered to spread and do damage shail be Lable in an action on
the case for the amount of damages thereby sustained. [2011]
¢ 336§93,1983¢3§ 35, Code 1831 § 1229, 1877 p 300§ 6;
RRS § 5649.]
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guardianship: Chapters 11,58, 11.92 RCW.
sales and morigages of veal estite: Chapier 11.56 RCW: RCW [1.60.018,

Sales not voided by irregularities: RCW [1.36.115.

4.16.080 Actions limited te three years. The following
actions shall be commenced within three vears:

(1) An action for waste or trespass upon real property;

(2) An action for taking, detaining, or injuring personal
property, including an action for the specific recovery
thereof, or for any other injury to the person or rights of
another not hereinafier enumerated;

{3} Except as provided in RCW 4.16.040(2), an action
upon a contract or liability, express or implied, which is not
i writing, and does not arise out of any written instrement;

(4 An action for relief upon the ground of fraud, the
cause of action in such case not to be deamed fo have accrued
untii the discovery by the aggrieved party of the facts consti-
tuting the fraud;

(5) An action against a sheriff, coroner, or constable
upon 4 Hability incurred by the doing of an act in his or her
official capacity and by virtue of his or her office, or by the
omission of an official duty, including the nonpayment of
money collected upon an execution; but this subsection shall
not apply to action for an escape;

(6) An action against an officer charged with misappro-
priation or a failure to properly account for public funds
intrusted to his or her custody; an action upon a statute for
penalty or forfeiture, where an action is given to the party
aggrieved, or to sach party and the state, except when the
statute imposing it prescribed a different limitation: PRO-
VIDED, HOWEVER, The cause of action for such misappro-
priation, penalty, or forfeiture, whether for acts heretofore or
hereafter done, and regardiess of lapse of time or existing
statutes of limitations, or the bar thereof, even though com-
plete, shall not be desmed to accrue or o have accrued until
discovery by the aggrieved party of the act or acts from which
such liability has arisen or shall arise, and such Hability,
whether for acts heretofore or hereafter done, and regardless
of lapse of time or existing statute of limitation, or the bar
thereof, even though complete, shail exist and be enforceable
for three years after discovery by aggrieved party of the act or
acts from which such liability has arisen or shall arise. [2011
c336§ 83 1989c38482;1937¢127§1;1923c28§ 1; Code
1881 §28; 1869 p 8 §28; 1854 p 363 §4; RRS § 1539}

Reviser’s nate: Transitional proviso omitted from subsection {(6). The
provisa reads: "PROVIDED, FURTHER, That no action heretofore barred

under the provisions of this paragraph shall be commenced after ninety days
from the time this act becomes effective:”.

4.16.090 Action to cancel iax deed. Actions to set
aside or cancel any deed herctofore or hereafter issued by any
county treasurer after and upon the sale of lands for general,
state, county or municipal taxes, or upon the sale of lands
acquired by any county on foreciosure of general, state,
county or naunicipal taxes, or for the recovery of any lands so
sold, must be brought within three years from and after the
date of the issuance of such treasurer’s deed. [194%¢ 74 § 1;
1967 ¢ 173 § 1; Rem. Supp. 1949 § 162.]

Reviser’s noter Transitional provise omitted. The proviso reads:
"PROVIDED, This act shall not apply 10 actions not otherwise barred on

deeds heretofore issued if the same be commenced within one year after the
passage of this act”,

[Titfe 4 RCW-—page 8}

A-10

Title 4 RCW: Civil Procedure

4.16.1080 Actions Hmited to two years. Within two
years:

(1} An action for libel, slander, assanlt, assault and bat-
tery, or false imprisonment.

(2) An action upen a statute for a forfefture or penalty to
the state. [Code 1881 §29; 1877 p 8 §29; 1869 p 0 § 29;
1854 p 363 § 5; RRS § 160.]
Limitation of actien for recovery of transporiation charges: RCW

81.28.2714,

4.16.110 Actiens limited to one year. Within one year
an action shall be brought against a sheriff, or other officer
for the escape of a prisoner arrested or imprisened on civil
process, (1985 ¢ 1182, Prior: 1984 ¢ 149 § §; Code 1881 §
30,1877 p 8§36, 1866p9§30;1854p364§ 5; RRS § 16l

Reviser's note: 1985 ¢ 11 reenacted RCW 4.16.110 and 4.16.370 with-
out imrendment,

Purpese—1985 ¢ 11; "The purpose of this act is to make technical cor-
rections to chapter 149, Laws of 1984, and to ensure that the changes made
in that chapter meet the constitutional requirements of Article 1, section 19
of the state Constimtion.” {1985c¢ 11§ 1]

Sheriff, civif abilin: RCW 36.28.130.
Additional notes found at www.leg. wa.gov

4.16.115 Special provisions for action on penalty. An
action upon a statute for a penalty given in whole or in part to
the person who may prosecute for the same, shall be com-
menced within three years [one year] after the commission of
the offense; and if the action be not commenced within one
vear by a private party, it may be commenced within twe
years after the commission of the offense in behalf of the
state by the prosecuting attorney of the county, where said
otfense was committed. [1877p9§31; 18534 p 364 § 6, RRS
§ 163, Formerly RCW 4.16.140. Cf, Code 1881 § 31}

Reviser's mote: “one year" appeared in Laws of 1834 and 1877, “fhree
yeurs” appears in Code of 1881,

4.16.130 Action for relief not otherwise provided for.
An action for refief not hereinbefore provided for, shall be
commenced within two years after the cause of action shall
have accrued. [Code 1881 §33;1877p9 §32; 1854 p 364 §
7. RRS § 165.]

Limitation of action to recover laves paid: RCW 84.68.060.

4.16.1506 Action on mutual open accounts. In an
action brought to recover a balance dug upon a mutial open
and cusrent account, where there have been reciprocal
demands between the parties, the cause of action shaill be
deemed to have accrued from the time of the last item proved
in the account on either side, but whenever a period of more
than one year shail have elapsed between any of a series of
items or demands, they are not to be deemed such an account.
[Code 1881 § 34; 1877 p 9 § 33, 1869 p 10 § 33; 1854 p 364
§ 8. RRS § 166]

4.16.160 Application of Hmitations to actions by
state, counties, municipalities. The linutations prescribed
in this chapter shall apply to actions brought in the name or
for the benefit of any county or other municipality or
gquasimunicipality of the state, in the same manner as to
actions brought by private parties: PROVIDED, That, except
as provided in RCW 4.16.310, there shall be no limitation to
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town or commercial or industrial area, or scenic system highway may be permit-
ted more than fifty feet from the advertised activity;

@ A type 3 sign, other than one along any portion of the primary system
within an incorporated city or town or within any commercial or industrial area,
permitted more than fifty feet from the advertised activity pursuant to subsection
(1) of this section shall not be erected or maintained a greater distance from the
advertised activity than one of the following options selected by the owner of the
business being advertised:

{a) One hundred fifty feet measured along the edge of the protected highway
from the main entrance fo the activity advertised (when applicable);

(b) One hundred fifty feet from the main building of the advertised activity; or

(¢) Fifty feet from a regularly used parking lot maintained by and contiguous
1o the advertised activity.

(3) In addition to signs permitted by subsections (1) and (2) of this section, the
commission may adopt regulations permitting one type 3 sign visible to traffic
proceeding in any one direction on an interstate, primary orf scenic system high-
way on premtises which, on the effective date of this 1976 amendatory act, are
used wholly or in part as an operating business, farm, ranch or orchard which sign
bears only the name of the business, farm, ranch or orchard and a directional ar-
row or short directional message. Regulations adopted under this subsection shall
prohibit the erection or maintenance of such type 3 signs on narrow strips of land
a substantia) distance from but connected with a business, farm, ranch or orchard.
Signs permilted under this subsection shall not exceed fifty square feet in area.

(4)((£2))) The commission with advice from the parks and recreation commis-
sion shall adopt specifications for a uniform system of official tourist facility di-
rectional signs to be used on the scenic system highways, Official directional signs
shall be posted by the commission to inform motorists of types of tourist and rec-
reational facilities available off the scenic system which are accessible by way of
public or private roads intersecting scenic system highways.

Passed the House February 2, 1976.

Passed the Senate February 13, 1976.

Approved by the Governor February 21, 1976,

Filed in Office of Secretary of State February 21, 1976.

CHAPTER 356

[Substitute House Bill No. 1470}
CIVIL RECOMPENSE AND CLAIMS—
MEDICAL MALPRACTICE

AN ACT Relating to civil recompense and claims; amending section I, chapter 80, Laws of 1971 and
RCW 4.16.350; amending section 1, chapter 157, Laws of 1969 ex. sess. as amended by section I,
chapter 114, Laws of 1975 Ist ex. sess. and RCW 4.24.240; adding a new section 1o chapter 4.28
RCW; adding a new section to chapter 4.56 RCW; adding new sections to Title 5 RCW; and
creating a new chapter in Title 7 RCW.

Be it enacted by the Legislature of the State of Washington:

Section §. Section 1, chapter 80, Laws of 1971 and RCW 4.16.350 are each
amended to read as follows:

[284]
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WASHINGTON LAWS, 1975-76 2nd Ex. Sess. Ch. 56

Any civil action for damages for injury occurring as a result of health care
whxch is prowded after the effective date of thls 1976 amendatory acl agamst (=

(1) A person licensed by this state to provide health care or related services,

including, but not linuted to, a physician, osteopathic physician, dentist, nurse,
optometrist, podiatrist, chiropractor, physical therapist, psychologist, pharmacist,
optician, physician's assistant, osteopathic physician's assistant, nurse practitioner,
or physicitan’s trained mobile intensive care paramedic, including, in the event
such person is deceased, his estate or personal representative;

{2) An employee or agent of 2 person described in subsection (1) of this sec-
tion, acting in the course and scope of his employment, including, in the event
such employee or agent is deceased, his estate or personal representative; or

{3} An entuty, whether or mot incorporated, facility, or institution employing
one or more persons described in subsection (1) of this section, including, but not .
limited to, a hospital, clinic, heaith maintenance organization, or nursing home; or
an officer, director, employee, or agent thereof acting in the course and scope of
his employment, inciuding, in the event such officer, director, employee, or agent
is deceased, his estate or personal representative;

based upon alleged professional negligence shall be commenced within (((-i-)*ﬁ‘xfec

I

evcr-perfoc}vf-ﬁmc—cxpiréﬁast)) three years of the act or omission lleged to have

caused the injury or condition, or one year of the time the patient or his repre-
sentative discovered or reasonably should have discovered that the injury or con-
ditton was caused by said act or omission, whichever pericd expires later, except
that in no event shall an action be commenced more than eight years after said
act or omission. Any action not commenced in accordance with this section shall
be barred: PROVIDED, That the limitations in this section shall not apply to
persons under a legal disability as defined in RCW 4.16.190.

NEW SECTION, Sec. 2. There is added to chapter 428 RCW a new section
to read as follaws:

in any civil action for personal injuries, the complaint shall not contain a
statement of the damages sought but shall contain a prayer for damages as shall
be determined. A defendant in such action may at any time request a statement
from the plaintiff setting forth separately the amounts of any special damages and
general damages sought. Not later than fifteen days after service of such request
to the plaintiff, the plamtifl shall have served the defendant with such statement.

NEW SECTION. Sec. 3. There is added to Title's RCW a new section to read
as follows:

In any civil action for personal injuries which is based upon alleged profes-
sional negligence and which is against:
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{1} A person licensed by this state to provide health care or related services,
including, but not limited ta, a physician, osteopathic physician, dentist, nurse,
optometrist, podiatrist, chiropractor, physical therapist, psychologist, pharmacist,
optician, physician's assistant, osteopathic physician's assistant, nurse practitioner,
or physician's trained mobile intensive care paramedic, including, in the event
such person is deceased, his estate or personal representative;

(2) An employee or agent of a person described in subsection (1) of this sec-
tion, acting in the course and scope of his employment, including, in the event
such employee or agent is deceased, his estate or personal representative; or

(3) An entity, whether or not incorporated, facility, or institution employing
one or more persons described in subsection (1) of this section, including, but not
limited to, a hospital, clinic, health maintenance organization, or nursing home; or
an officer, director, employee, or agent thereof acting in the course and scope of
his employment, including, in the event such officer, director, employee, or agent
is deceased, his estate or personal representative;

evidence of furnishing or offering or promising to pay medical, hospital, or similar
expenses occasioned by an injury is not admissible to prove liability for the injury.

Sec. 4. Section 1, chapter 157, Laws of 1969 ex. sess. as amended by section I,
chapter 114, Laws of 1975 1st ex. sess. and RCW 4.24.240 are each amended to
read as follows: :

{a} A person licensed by this state io provide health care or related services,
including, but not limited 1o, a physician, osteopathic physician, dentist, nusse,
optometrist, podiatrist, chiropractor, physical therapisi, psychologist, pharmacist,
optician, physician’s assistant, osteopathic physician’s assistant, nurse practitioner,
including, in the even! such person is deceased, his estate or personal
representative;

(b} An employee or agent of a person described in subparagraph (a) of this
subsection, acting in the course and scope of his employment, including, in the
event such employee or agent is deceased, his estate or personal representative; or

{c) An entity, whether or not incorporated, facility, or institution employing
one or more persons described in subparagraph (a) of this subsection, including,
but not limited to, a hospital, clinic, health maintenance organization, or nursing
home; or an officer, director, trustee, employee, or agent thereof acting in the
course and scope of his employment, including in the event such officer, director,
emplovee, or agent is deceased, his estate or personal representative;

shall be immune from civil action for damages arising out of the good faith per-
formance of their duties on such committees, where such actions are being
brought by or on behalf of the person who is being evaluated.

(2) No member, employee, stafl person, or investigator of a professional review
committee shall be liable in a civi! action as a result of acts or omissions made in
good faith on behalf of the committee; nor shall any person be so liable for filing
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charges with or supplying information or testimony in good faith to any profes-
sional review committee; nor shall 2 member, employee, stafl person, or investi-
gator of a professional soctety, of a professional examining or licensing board, of a
professional disciplinary board, of a governing bdard of any institution, or of any
employer of professionals be s6 liable for good faith acts or omissions made in full
or_partial reliance on recommendations or decisions of a professional review
commiiiee or examining board.

NEW SECTION. Sec. 5. There is added to chapter 4,56 RCW a new section
to read as follows:

In any civil action for personal injuries in which a jury verdict awarding darm-
ages is made, the court may, if it finds the plaintiff’s injuries totally and perma-
nently disable the plaintiff, enter a judgment requiring that a portion of the
damages awarded shall be provided in the form of an annuity plan. Similarly, in
any civil action or arbitration for personal injuries in which trial is by the court or
the dispute is resolved by arbitration and in which the plaintiff prevails, the court
or arbitrator may, if it finds the plaintiff's injuries totally and permanently disable
the plaintiff enter a judgment or award requiring that a portion of the damages
awarded be provided in the form of an annuity plan.

NEW SECTION. Sec. 6. The state of Washington, exercising its police and
sovercign power, hereby modifies as set forth in this chapter and in RCW 4.16-
350, as now or hereafter amended, certain substantive and procedural aspects of
all civil actions and causes of action, whether based on tort, contract, or other-
wise, for damages for injury occurring as a result of health care which is provided
after the effective date of this 1976 amendatory act.

NEW SECTION. Sec. 7. As used in this chapter "health care provider” means
either:

(1} A person licensed by this state to provide health care or related services,
including, but not limited to, a physician, osteopathic physician, dentist, nurse,
optometrist, podiatrist, chiropractor, physical therapist, psychologist, pharmacist,
optician, physician's assistant, osteopathic physician's assistant, nurse practitioner,
or physician’s trained mobile intensive care paramedic, including, in the event
such person is deceased, his estate or personal representative;

(2) An employee or agent of a person described in part (1) above, acting in the
course and scope of his employment, including, in the event such employee or
agent is deceased, his estate or personal representative; or

(3y An entity, whether or not incorporated, facility, or institution employing
one or more persons described in part (1) above, including, but not Hmited to, a
hospital, clinic, health maintenance organization, or nursing'homc; or an officer,
director, employee, or agent thereof acting in the course and scope of his employ-
ment, including in the event such officer, director, employee, or agent is deceased,
his estate or personal representative.

NEW SECTION. Sec. 8. No award shall be made in any action or arbitration
for damages for injury occurring as the result of health care which is provided af-
ter the effective date of this 1976 amendatory act, unless the plaintiff establishes
one or more of the following propositions:
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(1) That injury resulted from the failure of a health care provider to follow the
accepted standard of care;

{2) That a health care provider promised the patient or his representative that
the injury suffered would not oceur;

(3) That injury resulted from health care to which the patient or his represen-
tative did not consent.

Unless otherwise provided in this chapter, the plaintiff shall have the burden
of proving each fact essential to an award by a preponderance of the evidence.

NEW SECTION. Sec. 9. The following shali be necessary elements of proof
that injury resulted from the failure of the health care provider to follow the ac-
cepted standard of care:

(1) The health care provider failed to exercise that degree of care, skill, and
learning expected of a reasonably prudent health care provider in the profession
or class to which he belongs, in the State of Washington, acting in the same or
similar circumstances;

(2) Such failure was a proximate cause of the injury complained of.

NEW SECTION. Sec. 10. (1) The following shail be necessary elements of
proof that injury resulted from health care in a civil negligence case or arbitration
involving the issue of the alleged breach of the duly to secure an informed consent
by a patient or his representatives against a health care provider:

(2) That the health care provider failed to inform the patient of a material fact
or facts relating to the treatment;

(b) That the patient consented to the treatment without being aware of or fully
informed of such material fact or facts;

{¢) That a reasonably prudent patient under similar circumstances would not
have consented fo the treatment if informed of such material fact or facts;

{d) That the treatment in question proximately caused injury to the patient.

{2) Under the provisions of this section a fact is defined as or considered to be
a material fact, if 2 reasonably prudent person in the position of the patient or his
representative would attach significance to it deciding whether or not to submit to
the proposed treatment.

{3) Material facts under the provisions of this section which must be estab-
lished by expert testimony shall be either:

{a) The nature and character of the treatment proposed and administered;

(b} The anticipated results of the treatment proposed and administered;

{c) The recognized possible alternative forms of treatment; or

{dy The recognized serious possible risks, complications, and anticipated bene-
fits involved in the treatment administered and in the recognized possible alterna-
tive forms of treatment, including nontreatment.

(4) If a recognized health care emergency exists and the patient is not fegally
competent to give an informed consent and/or a person legally authorized to
consent on behalf of the patient is not readily available, his consent to required
treatment will be imphed.

NEW SECTION. Sec. 11. If a patient while legally competent, or his repre-
sentative if he is not competent, signs a consent form which sets forth the follow-
ing, the signed consent form shall constitute prima facie evidence that the patient
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gave his informed consent to the treatment administered and the patient has the
burden of rebutting this by a preponderance of the evidence:

(1) A description, in language the patient could reasonably be expected to un-
derstand, of:

(a) The nature and character of the proposed treatment;

(b) The anticipated results of the proposed treatment;

{c) The recognized possible alternative forms of treatment; and

(d) The recognized serious possible risks, complications, and anticipated bene-
fits involved in the treatment and in the recognized possible alternative forms of
treatment, including nontreatment;

{2) Or as an alternative, a statement that the patient elects not to he informed
of the elements set forth in subsection (1)} of this section.

Failure to use a form shall not be admissible as evidence of failure to obtain
informed consent.

NEW SECTION. Sec. 2. The court shall, in any action under this chapter,
determine the reasonableness of each party's attorneys fees. The court shall take
into consideration the following:

(1) The time and labor required, the novelty and difficulty of the questions in-
volved, and the skill requisite to perform the legai service properly;

{2) The likelihood, if apparent to the client, that the acceptance of the partic-
ular employment will preclude other employment by the lawyer;

{3) The fee customarily charged in the locality for similar legal services;

(4) The amount involved and the results obtained;

¢3) The time limitations imposed by the client or by the circumstances;

(6) The nature and length of the professional relationship with the client;

{7) The expertence, reputation, and ability of the lawyer or latvyers performing
the services;

(8) Whether the fee is fixed or contingent.

NEW SECTION. Sec. 13. Any party may present evidence o the trier of fact
that the patient has already been compensated for the injury compiained of from
any source except the assets of the patient, his representative, or his immediate
family, or insurance purchased with such assets. In the event such evidence is ad-
mitted, the plaintiff may present evidence of an obligation to repay such compen-
sation. Insurance bargained for or provided on behalf of an employee shall be
considered insurance purchased with the assets of the employee. Compensation as
used in this section shall mean payment of money or other property to or on be-
haif of the patient, rendering of services to the patient free of charge to the pa-
tient, or indemaification of expenses incurred by or on behalf of the patient.
Notwithstanding this section, evidence of compensation by a defendant health
care provider may be offéred oniy by that provider.

NEW SECTION. Sec. 14, Sections 6 through 13 of this 1976 amendatory act
shall constitute a new chapter in Title 7 RCW,

NEW SECTION. Sec. 15. If any provision of this 1976 amendatory act, or its
application to any person or circumstance is held invalid, the remainder of the
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act, or the application of the provision to other persons or circumslances is not
affected.

Passed the House February 18, 1976.

Passed the Senate February 13, 1976

Approved by the Governor February 21, 1976.

Filed in Office of Secretary of State February 21, 1976.

CHAPTER 57

fHouse Bili No. 1529]
COUNTY OPERATED FERRIES——
FISCAL SUPPORT

AN ACT Relating to county operated ferries; amending section 46.68.100, chapter 12, Laws of 1961 as
last amended by section 1, chapter 124, Laws of 1973 1st ex. sess. and RCW 46.68.100; smending
section 1, chapter 21, Laws of 1975 st ex. sess. and RCW 47.56.725; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Section 1. Section 46.68.100, chapter 12, Laws of 1961 as last amended by
section I, chapter 124, Laws of 1973 Ist ex. sess. and RCW 46.68.100 are each
amended to read as follows:

From the net tax amount in the motor vehicle fund there shall be paid sums as
follows:

(1} There shall be paid to the cities and towns of the state sums equal tc ten
and forty-four hundredths percent of the net tax amount to be paid monthly as
the same accrues;

(2} To the counties of the state there shali be paid sums equal to thirty-two
and sixty-one hundredths percent of the net tax amounlt out of which there shall
be paid to the state highway commission those sums as may be appropriated for
assistance to county operated ferries, as provided in RCW 47.56.725, at such times
as shall be determined by the commission, with the balance of such county share
to be paid monthly as the same accrues for distribution in accordance with RCW
46.68.120;

(3) Te the state there shall be paid 10 be expended as provided by RCW 46-
.68.130, sums equal to fifty-five and five-tenths percent of the net tax amount to
be paid monthly as the same accrues,

(4) There shall be paid to the Puget Sound ferry operations account sums
equal to one and forty-five hundredths percent of the net tax amount o be paid
monthly as the same accrues,

Nething in this section or in RCW 46.68.090 or 46.68.130 shall be construed so
as to violate any terms or conditions contained in any highway construction bond
issues now or hereafter authorized by statute and whose payment is by such stat-
ute pledged to be paid from any excise taxes on motor vehicle fuels.

Sec. 2. Section 1, chapter 21, Laws of 1975 1st ex. sess. and RCW 47.56.725 are
each amended to read as follows:

(1) The Washington state highway commission is hereby authorized to enter
in1o a continuing agreement with Pierce, Skagit, and Whatcom counties pursuant
to which the state highway commission shall pay to each of the counties from
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officer of county governpent who oversees or directs county enmpleyees
te nake the deterpination as to whether an erployee safety award will
be made,

Such awards shall be made annuwally €£rom the c<ounty general
fund by warrant on vouchers duly authorized by the board acecording to
the following schedule based upon safe and accident-free performance:

S5 YyeATS..iuas Prerraese £ 2.50
10 §OALS:tvevwsearsverane 5,00
15 yearS.ieiaccnacans vesen  1.50
20 years...... Char s asan $0.00
25 YRATS seervaanerananns 12,50
KL -T:1 of - S vews 20,00: PROVIDED, That the

board may give such department heads and other officers overseeing
and directing county enployees discretion to purchase a noncash award
of egual value in lieu of the cash award. T1f a noncash award is
given the warrants shall be made payable to the business enterprise
from which the noncash avard is purchased.

However, safety awards pade +to persons whose safe and
accident-free perforpance has directly bhenefited the county road
z=ysten shall be made from the county read fund by warrant on vouchers
duly autheorized by the board.

rassed the House Harch 10, 1871,

Passed the Senate #arch 9, 1971,

Approved by the Governor Harch 23, 1971,

Filed in Office of Secretary of State Harch 23, 197%.

CHAPTER 80
[ Engrossed Heouse Bill Ko, 7203
LIMITATTION QF ACTIOWS--
HMEDICAL HMALPRACTICE

KW ACT Helating to limitations of actions; and adding a new section
to chapter 4.16 RCH.
BE IT EXNACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

HEW SECTIOH. Sectiop 1. There is added to chapter L.16 RCW a
new section to read as follows:

Any civil action for damages against a hospltal which is
licensed by the state of Washington or against the personnel of any
hespital, or against a member of the healing arts including, but not
limited %o, a physician licensed ander chapter 18.71 RCW or chapter
18.57 RCH, chiropractor licensed under RCW 18,25, a dentist 1licensed
under chapter 18,32 RCH, or a nurse licensed under chapter 18.88 or
18.78 RCW, bhased upon alleged professional mnegligence shall be

r1e4]
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KASHINGTON LAWS 1971 Ch.. 80

conzenced within ({} three years from the date of the alleged
wrongful act, or (2) cone year from the time that plaintiff discovers
the injury or condition was caused by the wreorgful act, whichever
pericd of time expires last.

Passed the House March 9, 1971

Passed the Senate March 8, 1971,

hpproved by the Governotr HRarch 23, 1971,

Filed in Office of Secretary of State Harch 23, 1971.

CHRPTER 81
[ Engrossed Senate Bill No. 1227
COURTS--
POWERS AND DUTIES

AN ACT Relating tc the judiciary; amending section 2, chapter 24,
Laws of 1909 as amended by section 1, chapter 119, Laws of
1911, and RCW 2.04.071; apending section 14, page 324, Laws of
1890 and RCH 2.04.080; amending section 2, chapter "38, Laws of
1955 and RCW 2.04.100; amending secticn %, chapter 206, Laws
of 1909 and Acd 2.04.1%10; amending section 15, page 34U, Laws
of 1890 and RCW 2.08.080; amending section 11, page 343, Laws
of 1890 as amended by section 1, chapter 149, Laws of 1967 and
RCW 2.08.180; amending section 1, chapter 202, Laws of 1269
e¥, sSess. and RCA 2.12.035; amending section 6, chapter 229,
Laws of 1937 as last amended by section 2, chapter 243, Laws
of 1957 and RCK 2.12.060; amending section 2, chapter 53, Laws
of 1891 and BCH 2.20.020 amending section 3, chapter 121,
Laws of 190% and RCW 2.24.050; amending section 3, chapter 54,
Laws of 1891 ag amended by section 1, chapter 39, Laws of 1895
and RCW 2,28.030; anending section 3, chapter 57, laws of 1891
and RCRW 2.32.050: amending section 5, chapter 126, Laws of
%921 and TWCW 2.48.200; amending section &, chapter 259, Laws
of 1957 and ACW 2.56.0B0; amending section 90, chapter 299,
Laws of 1961 and RCW 3.50.610; amending section 1, chapter
60, Laws of 1929 and RCW 4.56.190; zmending section 2, chapter
EC, Laws of 1929 and RCW 4.56.2003; amending section B8, chapier
60, Laws of 1929 and RC¥ 4.56.225; amending section 2, chapter
138, Laws of 1933 and RCW 4.76.030: anmending section 7,
chapter 60, Yaws of 189%3 and RCW 5,80.050; amending section
17, chapter 60, Llaws of 1893 and RCW 4.80.160; amending
section 38L, page 203, Taws of 185K ag last amended by section
1, chapter 62, La¥s of 1959 and PBCV¥ 4.808,170; amending
section 385, page 208, Laws of 1854 ag last amended by sectien

r1951
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gives notice within such waiting period to the insurer or rating organization
which made the filing that he or she needs such additional time for the
consideration of the filing. The commissioner may, upon application and for
cause shown, waive such waiting period or part thereof as to a filing that he or
she has not disapproved.

{b) A filing shall be deemed to meet the requirements of this chapter unless
disapproved by the commissioner within the waiting period or any extension
thereof.

(3} Medical malpractice insurance rate filings are subject to the provisions
of this section.

PART III - HEALTH CARE LIABILITY REFORM

Statutes of Limitations and Repose

NEW SECTION. Sec. 301. The purpose of this section and section 302 of
this act is to respond to the court's decision in Deloung v. Providerice Medical
Center, 136 Wn.2d 136 (1998), by expressly stating the legislature's rationale for
the eight-year statute of repose in RCW 4.16.350.

The legistature recognizes that the eight-year statute of repose alone may
not solve the crisis in the medical insurance industry. However, to the extent that
the eight-year statute of repose has an effect on medical malpractice insurance,
that effect will tend to reduce rather than increase the cost of malpractice
insurance,

Whether or not the statute of repose has the actual effect of reducing
insurance costs, the legislature finds it will provide protection against claims,
however few, that are stale, based on untrustworthy evidence, or that place
undue burdens on defendants.

in accordance with the court's opinion in Deloung, the legislature further
finds that compelling even one defendant to answer a stale claim is a substantial
wrong, and setting an outer limit to the operation of the discovery rule is an
appropriate aim.

The legislature further finds that an eight-year statute of repose is a
reasonable time period in light of the need to balance the interests of injured
plaintiffs and the heaith care industry.

The legislature intends to reenact RCW 4.16.350 with respect to the eight-
year statute of repose and specifically set forth for the court the legislature's
legitimate rationale for adopting the eight-year statute of repose. The legislature
further intends that the eight-year stajute of repose reenacted by section 302 of
this act be applied to actions commenced on or after the effective date of this
section.

Sec. 302. RCW 4.16.350 and 1998 ¢ 147 s 1 are each reenacted to read as
follows:

Any civil action for damages for injury occurring as a result of health care
which is provided after June 25, 1976 against:

{1) A person licensed by this state to provide health care or related services,
including, but not limited to, a physician, osteopathic physician, dentist, nurse,
optometrist, podiatric physician and surgeon, chiropractor, physical therapist,
psychologist, pharmacist, optician, physician's assistant, osteopathic physician's

[70}
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PREFACE

Numbering system: The number of each section of this code is made up of three parts, in sequence as fol-
fows: Number of title; number of chapter within the title; number of section within the chapter. Thus RCW
1.04.020 is Tide 1, chapter 4, section 28. The section part of the number (.020) is initially made up of three digits,
constitutes a true decimal, and allows for new sections to be inserted between old sections already consecutively
numbered, merely by adding one or more digits at the end of the number. In most chapters of the code, sections
have been numbered by tens (L010, 020, 034, 040, etc.), leaving vacant numbers between existing sections so that
new sections may be inserted without extension of the section number beyond three digits.

Citation to the Revised Code of Washington: The code should be cited as RCW; see RCW 1.04.040. An
RCW title should be cited Title 7 RCW. An RCW chapter should be cited chapter 7.24 RCW. An RCW section
should be cited RCW 7.24.610. Through references should be made as RCW 7.24.010 through 7.24.100. Series of
sections should be cited as RCW 7.24.010, 7.24.020, and 7.24.030.

History of the Revised Code of Washington; Sonrce notes: The Revised Code of Washington was
adopted by the legislature in 1950; see chapter 1.04 RCW. The original publication (1951) contained material vari-
ances from the language and organization of the session laws from which it was derived, including a variety of divi-
sions and combinations of the session law sections, During 1933 through 1959, the Statute Law Committee, in
exercise of the powers in chapter 1.08 RCW, completed a comprehensive study of these variances and, by means of
a series of administrative orders or reenactment bills, restored each title of the code to reflect its session law source,
but retaining the general codification scheme originally adopted. An audit trail of this activity has been preserved in
the concluding segments of the source note of each section of the code so affected. The legislative source of each
section is enclosed in brackets [ ] at the end of the section. Reference to session laws is abbreviated; thus "1891 ¢ 23
§1; 1854 p 99 § 135" refers to section 1, chapter 23, Laws of 1891 and section 135, page 99, Laws of 1854. "Prior"
indicates a breal in the statutory chain, usually a repeal and reenactment. "RRS or Rem. Supp. " indicates the
paralle! citation in Remington’s Revised Code, last published in 1949,

Where, before restoration, a section of this code constituted a consolidation of two or more sections of the
session faws, or of sections separately numbered in Remington's, the line of derivation is shown for each component
section, with each line of derivation being set off from the others by use of small Roman numerals, "(1)," "(ii)," etc.

Where, before restoration, only a part of a session law section was reflected in a particular RCW section the
history note reference is followed by the word "part.”

"Formerly" and its correlative form "FORMER PART OF SECTION" foliowed by an RCW citation pre-
serves the record of original codification.

Double amendments: Some double or other multiple amendments to a section made without reference to

ach other are set out in the code in smaller (8-point) type. See RCW 1.12.025.

Index: Titles 1 through 91 are indexed in the RCW General Index. A separate index is provided for the
State Constitution.

Sections repealed or decodified; Disposition table: Information concerning RCW sections repealed or
decodified can be found in the table emtitled “Disposition of former RCW sections.”

Codification tables: To convert a session law ¢itation to its RCW number (for Laws of 1999 or later) con-
sult the codification tables. A complete codification table, including Remington’s Revised Statutes, is on the Code
Reviser web sife at http/fwww.leg. wagov/codereviser.

Notes: Notes that are more than ten years old have been removed from the print publication of the RCW
except when retention has been deemed necessary to preserve the full intent of the faw. Al notes are displayed in
the electronic copy of the RCW on the Code Reviser web site at httpr//www. leg. wa.gov/codereviser.

Errors or omissions: (1) Where an obvious clerical error has been made in the law during the legislative
process, the code reviser adds a corrected word, phrase, or punctuation mark in [brackets] for clavity. These addi-
tions do not constitute any part of the law.

{(2) Although considerable care has been taken in the production of this code, it is inevitable that in so large
a work that there will be errors, both mechanical and of judgment. When those who use this code detect errors in
particular sections, a note citing the section involved and the nature of the error may be sent to: Code Reviser, Box
40551, Olympia, WA 98504-0551, so that correction may be made in a subsequent publication,

2012Ed) [Preface—p iv]
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SENATE BILL 5136

AS AMENDED BY THE HOUSE
Passed Legislature - 2013 Regular Session
State of Washington 63rd Legislature ' 2013 Regular Session

By Senators Padden and Kline; by request of Department of Enterprige
Services

Read first time 01/21/13. Referred to Committee on Law & Justice.

AN ACT Relating to electronic presentment of claims against the

state arising out of tortious ceonduct; and amending RCW 4.92.100.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. RCW 4.92.100 and 2012 ¢ 250 g 1 are each amended to read
as feocllows:

(1) All claims against the state, or against the state's officers,
employees, or volunteers, acting in such capacity, for damages arising
out of tortious conduct, must be presented toe the gffice of risk
management {(diwisren)). A claim iz deemed presented when the claim
form is delivered in person or by regular mail, registered mail, or

certified mail, with return receipt requested, or as an attachment to

electronic mail or by fax, to the office of risk wmanagement
({(ddwtsten) ). For claims for damages presented after July 26, 2009,
all claims for damages must be presented on the standard tort claim
form that is maintained by the office of risk management [ (divisien)).

The standard tort claim form must be posted on the ((efftec—at

firramaedal-masagenent-tag) | departwent of enterprise services' web site.

{a} The standard tort claim form must, at a minimum, reguire the
following information:

p. 1 SB 5136.SL
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11
12
13
14
15
16
17
i8
18
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(i} The claimant's name, date of birth, and contact information;

(ii} A description of the conduct and the circumstances that
brought about the injury or damage;

(iii) A description of the injury or damage;

{(iv) & statement of the time and place that the injury or damage
occurred;

(v) A listing of the names of all persons involved and contact
information, if known;

(vi} A statement of the amount of damages claimed; and

{(vii} A statement of the actual residence of the claimant at the
time of presenting the claim and at the time the claim aross.

{by{i} The standard tort claim form must be signed sither:

{({+F)) () By the claimant, verifying the claim;

{{+&3+)) (B} Pursuant to a written power of attorney, by the
attorney in fact for the claimant;

((H=53+)) (&) By an attorney admitted to practice in Washington
state on the claimant's behalf; or

((-&=++)) (D) By a court-approved guardian or guardian ad litem on
behalf of the claimant.

(ii) Por the purpose of this subsection (1) (b}, when the claim form

ig_pregented electronically 1t must bear an electronic signature in

ilieu of a writren original signature. An electronic signature means a

fagegimile of an original signature that is affixed to the claim form

and executed or adopted by the person with the intent to gign the

dogument, .

(144} When an_electronic signature 1s used and the g¢laim is

submitted as an attachment to electronic mall, the convevance of that

claim_must include the date, time the claim wag presented, and the

internet provider's address from which it was sent. The attached ¢laim

form wust be a format approved by the office of risk management,

iv) When an_electronic signature i1s used and_ the claim_ is

supbmitted wvia a facgimile wmachine, trhe convevance must include the

date, time the ¢laim was submitted, and the fax number from which it

was senlb .

(v In the event of a guestion on an electronic signature, the

claimant shall have an gpportunity to cure and the cured notice shall

relate back to the date of the original filing,

SBE 5136.38L B. 2

EXHIBIT 9
A-24 Laws of 2013 ch. 188
Ex.9p3



B T % A

[o o B B ¢ T

11
12z
13
14
15

(¢} The amount of damages stated on the c¢laim form 1s not
admiseible at trial,

(2) The state shall wmake available the standard tort claim form
described in this section with instructions on how the form isg to be
presented and the name, address, and business hours of the office of
risk management ({ddvisten)). The standard tort claim form must not
list the claimant's social security number and must not reguire

information not specified under this section. The claim form and the

ingtrugtions for completing the claim form must provide the United

States wmaill, physical, and electronic addresses and numbers where the

claim can be presented.

(3) With respect to the content of claims under this =zection and
all procedural reguirements in this section, this section wmust be
liberally construed so that substantial compliance will be deemed
satisfactory.

Passed by the Senate April 23, 2013.

Passed by the House April 15, 2013.

Approved by the Governor May 8, 2013.

riled in Office of Secretary of State May 8, 2013.

p. 3 SE 5136.5L
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Chapter 4,96

Chapter 4,96 RCW
ACTIONS AGAINST POLITICAL
SUBDIVISIONS, MUNICIPAL AND
QUASI-MUNICIPAL CORPORATIONS

Sections

4.96.010 Tortious conduot of local governmental entities——Liability for
damages.

4.6 020 Tortivus conduct of focal governmental entities and their
agents—Claims——Presentment and filing—Contents.

4.96.041 Action or proceeding against officer, employee, or volunteer
of local governmensal entity—Payment of damages and
expenses of defense.

4.96.050 Bond not required.

Claims, reports, etc., filing and receipt: RCW 1.12.070.

Interest on judgments: RCW 4.56.713.

Liability of local governments for infury 1o unanihorized third-party occu-
Pt af local government vehicle: RCW 492,180,

Liability of prebfic officials and governing body members: RCW 4.24.470.

4,96.010 Tortious conduct of local governmental
entities—Iiability for damages. (1) All local governmental
entities, whether acting in a governmental or proprietary
capacity, shail be liable for damages arising out of their tor-
tious condunct, or the tortious conduct of their past or present
officers, employees, or volunteers while performing or in
good faith purporting to perform their official duties, to the
same extent as if they were a private person or corporation.
Filing a claim for damages within the time allowed by law
shall be a condition precedent to the commencement of any
action claiming damages. The laws specifying the content
for such claims shall be liberally construed so that substantial
compiiance therewith will be deemed satisfactory.

(2) Unless the context ¢learly requires otherwise, for the
purpases of this chapter, "local governmental entity® means a
county, city, lown, special district, municipal corporation as
defined in RCW 39.50.010, quasi-municipal corporation, any
Jjoint municipal utitity services authority, any entity created
by public agencies under RCW 39.34.030, or public hospital.

(3) For the purposes of this chapter, "volunteer” is
deflined according to RCW 51.12.035. [2011 ¢ 258 § 10;
2000 c 19§ 1;1993¢c449§2:1967c 164 § 1]

Skort title—Purpose—Intent—2611 ¢ 238; See RCW 39,106 010

Purpose—1993 ¢ 44 "This act is desipgned to provide a single, uni-
form procedure for bringing a claim for damages agamst a local governmen-
tal entity. The existing procedures, contained in chapter 36,45 RCW, coun-
ties, chapter 3531 ROCW, citics and fowns, chapter 35431 RCW, optional
municipal code, and chapter 4.96 RCW, other political subdivisions, munic-

fpal corparations, and quasi-municipal corporations, are revised and consol-
idated into chapter 4 96 RCW." [1993 ¢ 449 § 1.]

Purpose—i%67 ¢ Y6 "liis the purpose of this act to extend the doc-
trine established in chapter 136, Laws of 1961, as amended, to all political
subdivisions, municipal corporations and guasi mumicipzl corporations of
the state ™ [1967 ¢ 164 § 17

Additional rotes found at www. leg wa.gov

4.96.629 Tortious conduct of local governmental
entities and their agents—Claims—Presentment and fil-
ing—Contents. {1} The provisions of this section apply to
claims for damages against all local governmental entities
and their officers, employees, or volunteers, acting in such
capacity,

(2} The governing body of cach local governmental
entity shall appoint an agent to receive any claim for damages
made under this chapter. The identity of the agent and the

{Fitle 4 RCW—page 74|

A-26

Title 4 RCW: Civil Procedure

address where he or she may be reached during the normal
business hours of the local governmental entity are public
records and shall be recorded with the auditor of the county
wihich the entity is located. Ail claims for damages against a
iocal governmental entity, or against any local governmental
entity’s officers, employees, or volunteers, acting in such
capacity, shall be presented to the agent within the applicable
pericd of limitations within which an action must be com-
menced. A claim is deemed presented when the claim form
is delivered in person or is received by the agent by regular
mail, registered mail, or certified mail, with return receipt
requested, to the agent or other person designated to accept
delivery at the agent’s office. The failure of a local govern-
mental entity to comply with the requirements of this section
preciudes that local governmental entity from raising a
defense under this chapier.

{3) For claims for damages presented after July 26, 2009,
all claims for damages must be presented on the standard fort
claim form that is maintained by the risk management divi-
sion of the office of financial management, except as allowed
under (c) of this subsection. The standard tort claim form
must be posted on the office of financial management’s web
site,

{a) The standard tort claim form must, at a minimum,
require the folowing information:

() The claimant’s name, date of birth, and contact infor-
mation;

{(il) A description of the conduct and the circumslances
that brought about the injury or damage;

{iii) A description of the injury or damage;

{iv} A statement of the time and place that the injury or
damage occcurred;

{v} A listing of the names of all persons involved and
contact information, if known;

{vi) A statement of the amount of damages claimed; and

{viiy A sfatement of the actual residence of the claimant
at the time of presenting the claim and at the time the claim
arose.

(b} The standard tort claim form must be signed either:

(1) By the claimant, verifying the claim;

(i1} Pursuant to a written power of attormney, by the attor-
ney in fact for the claimant;

(i) By an attorney admitted to practice in Washington
state on the claimant’s behalf: or

(iv) By a court-approved guardian or guardian ad litem
on behalf of the claimant.

(c) Local governmental entities shall make available the
standard tort claim form described in this section with
instructions on how the form is to be presented and the name,
address, and business hours of the agent of the local govern-
mental entity. I a local governmental entity chooses to also
make available its own tort claim form in lieu of the standard
tort claim form, the form:

(1) May require additional information beyond what is
specified under this section, but the local governmental entity
may not deny a claim because of the claimant’s failure to pro-
vide that additional information;

(it) Must not require the claimant’s social security num-
ber; and

(iif) Must include instructions on how the form is to be
presented and the name, address, and business hours of the

{2012 Ed.}
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agent of the [ocal goveramental entity appointed to receive
the clain.

{d) If any claim form provided by the local governmental
entity fails to require the information specified in this section,
or incorrectly lists the agent with whom the claim is to be
filed, the local governmentat entity is deemed to have waived
any defense related to the failure to provide that specific
information or to present the claim to the proper designated
agent.

{e) Presenting either the standard tort claim form or the
tocal government tort claim form satisfies the requirements
of this chapter.

(f) The amount of damages stated on the claim form is
not admissible at trial.

{4) No action subject to the claim filing requirements of
this section shall be commenced against any local govern-
mental entity, or against any local governmental entity’s
officers, employees, or volunteers, acting in such capacity,
for damages arising owt of tortious conduct until sixty calen-
dar days have elapsed after the claim has first been presented
o the agent of the governing body thereof. The applicable
period of lmitations within whick an action must be com-
menced shall be tolled during the sixty calendar day period.
For the purposes of the applicable period of limitations, an
action commenced within five court days after the sixty cal-
endar day period has elapsed is deemed to have been pre-
sented on the first day after the sixty calendar day period
elapsed.

(5) With respect to the content of claims under this sec-
tion and all procedural requirements in this section, this sec-
tion must be liberally construed so that substantial compli-
ance will be deemed satisfactory. [2012 c250§ 2, 2009 ¢
433 §1,2006 ¢ 82 §3;,2001 ¢ 119§ 21993 ¢ 449 § 3, 1967
c 164 §4.]

Purpose—Severability—1993 ¢ 449: See notes following RCW
4.96.010,

4.96.041 Action or proceeding against officer,
employee, or volunteer of local governmental entity—
Payment of damages and expenses of defense, (1) When-
ever an action or proceeding for damages is brought against
any past or present officer, employvee, or volunteer ot a local
governmental entity of this state, arising from acts or omis-
sions while performing or in good faith purporting to perform
his or her official duties, such officer, emplovee, or volunteer
may request the local governmental entity {o authorize the
defense of the action or proceeding at the expense of the local
governmental entity.

{2 If the legislative authority of the local governmental
entity, or the local governmental entity using a procedure cre-
ated by ordinance or resolution, finds that the acts or omis-
sions of the officer, employee, or volunteer were, or in good
faith purported o be, within the scope of his or her official
duties, the request shall be granted. If the request is granted,
the necessary expenses of defending the action or proceeding
shall be paid by the local governmental entity. Any monetary
Judgment against the officer, employee, or voluntesr shall be
paid on approval of the legislative authority of the local gov-
ernmental entity or by a procedure for approval created by
ordinance or resolution.

(2012 Bd.)

4.96.050

(3} The necessary expenses of defending an elective
officer of the tocal governmental entity in a judicial hearing
to determine the sufficiency of a recall charge as provided in
*RCW 29.82.023 shall be paid by the local governmental
entity if the officer requests such defense and approval is
granted by both the legisiative avthority of the local govern-
mental entify and the attorney representing the local govern-
mental entity. The expenses paid by the local goveramental
entity may include costs associated with an appeal of the
decision rendered by the superior court concerning the suffi-
ciency of the recall charge.

{4y When an officer, employee, or volunteer of the local
governmental entity has been represented at the expense of
the local governmental entity under subsection (1) of this sec-
tion and the court hearing the action has {ound that the
officer, empioyee, or volunteer was acting within the scope
of his or her official duties, and a judgment has been entered
against the officer, employee, or volunteer under chapter 4.96
RCW o1 42 U.8.C. Sec. 1981 et seq., thereafter the judgment
creditor shall seek satistaction for nonpunitive damages only
from the local governmertal entity, and judgment for nonpu-
nitive damages shall not become a lien upon any property of
such officer, emplovee, or volunteer. The legislative author-
ity of a local governmental entity may, pursuant to a proce-
dure created by ordinance or resolution, agree fo pay an
award for punitive damages. [1993 ¢ 449 § 4; 1986 ¢ 250 §
i;197% ex.s. ¢ 72 § 1. Formerly RCW 36,16,134.]

*Reviser’s note: ROCW 29.82.023 was recodified as RCW 29A.56.140
pursuant to 2003 ¢ 131 § 2401, offective July 1, 2004,

Purpose—Severability—1993 ¢ 449: See notes following RCW
4.96.010.

4.96,650 Bond not reguired. No bond is required of
any local governmental entity for any purpose is any case in
any of the courts of the state of Washington and all local gov-
ermimental entities shall be, on proper showing, entitled to any
orders, injunctions, and writs of whatever nature without
bond, notwithstanding the provisions of any existing statute
reguiring that bonds be farnished by private partics. [1993 ¢
449§ 5]

Purpose-—Severability—1983 ¢ 449: See notes following RCW
4.96,010,

{Title 4 RCW—page 75)
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