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A. ARGUMENT 

THE TRIAL COURT ABUSED ITS DISCRETION 
WHEN IT DENIED MR. NADIF'S MOTION TO 
WITHDRAW HIS GUILTY PLEA. 

l. Mr. Naclif was not clearly advised of the immigration 
consequences of his plea, resulting in the violation of his 
constitutional right to counsel. 

Mr. Naclif's attorney's advice concerning the immigration 

consequences of his plea was misleading and confusing. Mr. Nadif would 

not have taken a guilty plea and risked deportation, had he understood the 

risks of the plea to his immigration status. An attorney's performance has 

been found deficient if he or she fails to inform a client whether a guilty plea 

carries a risk of clep011ation. Padilla v. Kentucky, 559 U.S. 356, 373-74, 

130 S.Ct. 1473, 176 L.Ed.2d 284 (2010); State v. Sandoval, 171Wn.2d163, 

175-76, 249 P.3d 1015 (2011 ); State v. Martinez, 161 Wn. App. 436, 441-

42. 253 P.3d 445 (2012). 

Even in situations where may not seem rational that a defendant 

would refuse a favorable plea offer, this Court has held that due to counsel's 

misadvisemcnt of a defendant who stated immigration consequences were a 

"material factor,,. the Strickland test is met. Martinez, 161 Wn. App. al 443. 

Similarly. the Supreme Court l'ound prejudice in Sandoval. where Mr. 

Sandoval stated that he would not have accepted the plea, absent deficient 



advice from counsel, and counsel admitted Mr. Sandoval "was very 

concerned'' about the risk of deportation. Sandoval. 171 Wn.2d at 175. 

This Court has recently recognized the importance of assessing a 

defendant's full understanding of the immigration consequences of a 

conviction in State v. Chctty, _ Wn. App._, 338 P.3d 298, 303 (2014) 

(granting motion to extend time to file notice of appeal due to ineffective 

assistance of counsel). Because Mr. Nadif similarly lacked a full 

understanding of the immigration consequence of his conviction, his pica is 

similarly invalid. 

2. The trial court abused its discretion. 

A trial corni's order on a motion to withdraw a guilty plea or vacate 

a judgment is reviewed for an abuse of discretion. In re the Personal 

Restraint of Cadwallader, 155 Wn.2d 867, 879-80, 123 P.3d 456 (2005); 

State v. Quismundo, 164 Wn.2d 499, 504, 192 P.3d 342 (2008) (abuse of 

discretion when an order is "'manifestly unreasonable or based on untenable 

grounds"). 

The trial court here abused its discretion because the court's finding 

that Mr. Nadif was properly advised is untenable, in light of trial counsel's 

equivocation and Mr. Nadif' s testimony that he was not advised he would be 

deported. Quismundo, 164 Wn.2d at 504. The court's denial of Mr. Nadifs 
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. ' 

motion therefore rested on facts unsupported in the record and was reached 

by applying the wrong legal standard.'' Id. 

B. CONCLUSION 

For the reasons set forth above, as well as those contained in the 

Opening Brief of Appellant, Mr. Nadif asks this Court to reverse the order 

denying his motion to withdraw the guilty plea. 

Respectfully submitted this 12111 day of March, 2015. 

Washington Appellate Project - 91052 
Attorney for Appellant 
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