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A. lDEN'I'lTY OF PETITIONER/DECISION BELOW 

Ricky Lee Lewis requests this Court grant review pursuant to 

RAP 13.4 of the unpublished decision of the Court of Appeals in St~LtQ 

v. Lewis, No. 72332~4-I) flied January 19, 2016. A copy of the opinion 

is atLached as an appendix. 

B. ISSUI:S PRESENTED F;'OR R.EVIEW 

1. Principles of proportionality, equity and consistency 

underlying the Sentencing Reform Act (Sl\A) require that the same 

crim.inal conduct receive the same punishment regardless ofvvhether 

the prior crirne was committed in Wa.shington or some other state. 

Flere, the trial courL included Mr. T ... ewis's prior Georgia conviction for 

"auto theft.," received when he vvas only 17 years old, in his offender 

score. Bul if M.r. L,ewis had C<)mn1itted that crime in Washington State 

as 17-·year~old, the conviction would probably have been treated as a 

juvenile offense and would not have been in.cludablc in his ofi:Cnder 

score. Did the Court of Appeals misapply the SRA in afilrming the 

decision to include the prior Georgia conviction in Mr. Lewis's 

offender score, \varranting review by this Court? RAP 13.4(b)(4). 

2. 1n .Sti:lts;.._y.:)3r.ovtJJ., 47 Wn. App. 565, 736 P.2d 693 (1987), 

9iTii, 1 13 Wn.2d 520, 782 P .2cl l 013 (1989), the Court of Appeals held 
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that Brown's prior federal conviction for auto theft, received when he 

vvas 21 years old, was properly included in his offender score. 

Although Brmvn was sentenced as a "youth offender" in federal court, 

the Court of Appeals held tl1e conviction wa.s properly treated as an 

adult offense because if Brown had been sentenced tor the same crime 

in Washington, he would have been treated as an adult offender. Here, 

the Court of Appeals held that whether Mr. Lewis's prior Georgia 

conviction, received when he was 17 years old, shou.lcl be included in 

his offender score was determined by reference to the law of Georgia 

and not the law of Washington SLate. Does the Court of Appeals' 

decision conflict with Bro\.Yn, warranting rcviev/? l<..AP 13.4(b)(2). 

3. In 2012, the L .. egislaturc legalized the possession of 

marijuana by adults in Washington State, pursuant to a citizens~ 

initiative. Here, the trial court included Mr. Lewis's prior conviction 

for delivery of marijuana in his offender score. Does the trial courfs 

decision cont1ict \Vith the intent of Washington citizens that a person no 

longer be punished for possessing marijuana? 
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Mr. Lewis entered an AIH)rd 1 plea to one count of' second degree 

assault and two counts of unlawful imprisonn1ent pursuant to a plea 

agreement with the State. CP 65-91. In his guilty plea statement and 

the plea agreement~ Mr. Lewis agreed the prosecutor's statement of his 

crirn.inal history was correct. CP 69, 86. 'J'he prosecutor's statement of 

criminal history included a prior· conviction tl·om Georgia, obtained in 

February 1976, for "then by taking-auto thcft.'1 CP 89. 

'J'he 1976 Georgia conviction was obtained \·Vhen Jvlr. L,e,;~,ris was 

only 17 years old. Fiis date of birth is March 10, 1958. CP 4, 67; 

5/30/14RP 8. 

At sentencing, the trial court calculated Mr. Lewis's offender 

score as a ''nine," which included the prior Georgia conviction J~)l· auto 

theft. CP 95, 100. The court also included a prior 1990 conviction Jbr 

delivery of marijuana in the offender score. CP 95, 100. 

1 NQJjJl Cil[QJjlllLY., .. 6JJorcl, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 
2d 162 (1970). 



1. The Court of Appeals misapplied the 
sentencing statute by conc.luding·that whether 
or not the Georgia offense should be classified 
as an adult or a juvenile offense is a factual 
and not n legnl question. 

'The Court of Appeals held Mr. Levvis waived the right to 

challenge his offender score by stipulating to his crim.inal history as 

part of his plea agreement. Slip Op. at 1. Without explanation~ the 

Cotlrt of Appeals concluded~ ''[w]hether I,ewis wa.s convieted as an 

adult or a juvenile is a factual question, not a !.ega.! one.'' Slip Op. at 3. 

'I'he Court of Appeals rnisapplied the serttencing statute. Whether or 

nolan out~oJ:..state conviction should be included in the offender score 

is delerrnined by looking to the law of Washington, not the law of the 

n)reign jurisdiction. Thus, just because Mr. Lewis's prior conviction 

\Vas classified as an adult offense in Georgia does not mean it would be 

classified as an adult offense in Wasbington. Mr. Lewis's stipulation to 

his criminal history does not answer the legal question of whether the 

prior conviction should have been classi ficd as a juvenile offense under 

Washington law. 

RCW 9.94A.525(3) provides: "Out-of:..st<:lte convictions for 

oJTenses shall be clnssiflcd according to the comparable offense 
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definitions and scnLences jJtovided b.v Washington law." (empha.sis 

added). 

·rhis means that the determination of hovv' a conviction fhm1 

another jurisdiction should be treated ~vvhen calculating the offender 

score is made by the lmv of vVashington, not the law of the jurisdiction 

where the conviction occurred. David Boerner, Sentencingjn 

Wasl}jngli!Jl, §5.6(b), at 5~8 (1985). Determining the classif1ca.tion of 

crimes by reference to Washington law rather than the law of the 

foreign jurisdiction "insures that the policy decisions inherent in 

determini.ng the relative seriousness of crimes are lmtde by the 

Washington I.Jegislature~ and that all defendants being sentenced by 

Washington courts will have their prior criminal history detern1ined by 

a single set of policy detenT1inations.~' Icl. 'rhis is consistent with the 

underlying policy of the SRA, which is to "[e]nsure thallhc 

punishment for a criminal ofJcr1se is proportionate to the seriousness of 

the offense and the o!Tcndcr's criminal history.'' RCW 9.94A.Ol0(1). 

Allowing the classification of' an of'fense to be determined by foreign 

lmv would be contrary to this policy because "the same conduct could 

be cla.ssitled differently depending on the jurisdiction in which it 

occurred." Boerner, Sent.QIJ.Qng_in Washington, §5.6(b), at 5~9. 
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Thus) if an out-of-state prior offense would have been classifted 

as a juvenile offense if it had been comrnitted in Washington) it must be 

counted as a juvenile offense in calculating the current offender score. 

H.ere, whether or not Mr. Lewis \Vas treated as a juvenile ofiender 

under Georgia. law does not determine whether the olTense should be 

cla.ssit1cd as an adult or a juvenile ot'Cense for purposes of calculating 

his offender score in Washington. This is a legal determination, made 

by re.ference to Washington law. 

In Washington, children under the age of I 8 are prosecuted in 

Juvenile court ratl1~.:r than adult court except under lin1.ited 

circumstances. A ''juvcni lc'' is a person under 18 years of age who was 

n.ot previously transferred to acJull court or \Vho is not otherwise under 

vVn.2d 230. 231, 668 P .2d 584 ( 1983 ). ·rhere are only t\"ro ways by 

which jurisdiction over tl juvenile is tnmsferred to an adult court: either 

by (l) the Gling ol' specified chnrgcs which may autornalical!y bring the 

juvenile under lhcjuriscliclion ofaduiL cclurt, or (b)_follovving a 

declination hearing by the juvenile court in which the court transfers 

the juvenik to adult court i()r adult crirninal prosecution. 
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_MQ_UJ, 138 Wn.2d 43. 49, 977 P.2d 5(J4 ( 1999); RCW 13.34.030( 1 ); 

RCW 13.40.11 0. 

tv! r. L,ewis was convicLcd in Oeorgin m the age of 17 of the 

crirnc of '·auto theft.'' CP 89. lTe had no prior criminal convictions. 

CP 89-90. "l'hc crime of aulo thert is not the kind of serious violent 

oiTense which would have automatically brought him under the 

jurisdiction of adult court in Wa.shingt.on. RCW l3.04.030(l)(v). 

Moreover, il is un]i\(ely that a juvenile court in vVashington 

would have exercised its discrelion to transfer the cnse to adult court. 

·rhc court would h.ave been autl1orized to transfer the case to adult court 

only upon the filing of a motion by the prosecutor, the juvenile himself~ 

or the court. RCW 13.40.110(1 ). In deciding whether to declin.e 

jurisdiction, the juvenile court would have been required to weigh 

various t~1ctors including Mr. Lewis's age, l1is criminal history, the 

seriousness of' lhe ol'fense, whether the offense \Vas against persons or 

only property, and whether Lhe protection of the community required 

declination. Wn.2d 440,447,858 P.2d 1092 

( 1993); RCW 13.40.11 0(3). Given that Mr. Lewis had no prior 

criminal history. the offense vvas only against property, and auto theft is 



nol considered a serious olTense, the juvenile court \vould most 

certainly have retained jurisdiction. 

In short, had Mr. Le~vvis been convi.cted of this offense in 

Washington, it \vouJd have been a ''juvenile offense:' It should 

therefore be considered n "juvenile offense'' when calculating his 

offender score f'or the current convictions in Washington. RCW 

.WaS!b.ingtm\ §5.6(b), at 5-8 to 5-9. 

Treating the prior conviction as a juvenile offense is consistent 

with the underlying purposes and policies of the SRA. In drafting the 

S.RA, the Sentencing Guidelines Commission believed it was necessary 

Lo distinguish betvvccn adult and juvenile prior convictions. Boerner .• 

Sentcncit}gjn_:Wgsh_ingt5m, § 5.11, at 5-23 to 5-24. Although the 

Commission wanted to treat convictions ofviol.ent crimes similarly 

whether committed by an adult or a juvenile, it believed that nonviolent 

juvenile convictions fhqucntly represent signifkantly less serious 

conduct than that represented by an adult conviction for the same 

crime. Id. For this reason, the Commission decided to assign violent 

juvenile convictions the same weight as adult violent convictions but 

assign lower weights to nonviolent juvenile convictions than assigned 
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to adult nonviolent convictions. ld. 'l'hus, the Commission assigned a 

score of one-half point to alrnost all juvenile nonviolent prior 

convictions, and provided that all total scores were to be routKled down 

to the next Jovier number. Id. 

Mr. Lewis's prior Georgia conviction for "auto theft," which be 

received Vlh.en he 1vas only l7years old, is a nonviolent offense. RCW 

9.94/\.030(34). Under the SRA, it is considered tess serious than it 

would be had Mr .. Lewis comrnitted the offense as an adult. Boerner, 

Sentenci11g in W~tshiqgj;nn, § 5.11, at 5-23 to 5-24. The court should 

have assigned only one-.half point to the conviction when calcu.lating 

his current offender score. RCW 9.94A.525(8). 

By stipulating to the prosecutor's understanding of his "crirninai 

history," Mr. L.ewis did not \;vaive his right to raise the legal question of 

whether the prior conviction was properly classified as an adult offense 

under WashingJton la\'-'· T'he statute defines "criminal historv''· as ~>the 
~ . 

list of a defendant's prior convicticms and juvenile aclj udications, 

vvhether in th.is state, in Ccderal courL or elsc\·vhere." RCW 

9.94/\.030(1 J ). An o['fender \·Vho pleads guilty <md slipulates to the 

SLate's list of his criminal convictions docs not waive his right to 

challenge any legal error in the calcula:tion of the ofCcnclcr score. In re 



l:t:,J:O'i)J~.~Jra.LQt QLG~2.Qdwiu. 146 Wn.2cl 861, 874, 60 PJd 618 (2002). 

llerc, by stipulating to the State's undet·standing o!'his criminal history, 

tvlr. I,e,,vis .merely stipulated that the prior convktions listed by tl1c 

prosecutor nctua!Jy existed. He did not vvaive his right to challenge the 

legal error that occurred when the coun detennined the prior otTense 

should be classi f'icd ns n.n adult offense under Washington la\v. 

The Court ofAppec1ls concluded that an otTender may \~l£dvc his 

right to challenge the classi llcation of his prior offense as a juvenile or 

an adult ofCensc by stipulating to tbe pros1:cuLor's list of his prior 

convictions. 'l'his is an erroneous interpretation of the sentencing 

statute which contravenes Ll1c underlying policy that offenders vvho 

cornmit the sant.e crime shoul.d receive the same punishment regardless 

ofwhctlier the cl'ime was committed in this state or elsewhere. 'T'his is 

an issue oCsubstantial public interest that should be clecidt~d by this 

Court. RAP 13.4(b)(4). 'fhis Court should grant review and reverse. 

2. The Court of Appeals opini.on conflicts with 
State v. Brown~. 

Tf an out-of-state prior of'f'ense \·Voulcl have been classit1ed as a 

juvenile offense if it had been committed in Washington, it must be 

counted as a juvenile offense in calculating the current offender score. 

QL ;2JJlH;-Y.~Jlri?.):Y.I1, 4 7 Wn. App. 565. 736 P.2d 69( 1987), gt[~~l, 113 
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federal court when l1e was 21 years old of aut:ornobil.e theft and 

sentenced ns n "youth offender." I d. at 574. He argued the oflense 

must he considered a ''juvenile" offense V/hen calculating his offender 

score [()!'a later conviction he received in Washington State. The Court 

of Appeals disngrced. The court held, "it is Washington's designation 

of a t'cl.ony and the sentence which Washington would impose LhaL is 

the c:riterion in sentencing under the SR.!\.'' TeL Because Brown was 21 

years old when he stole the autornobile, he would l1avc been convicted 

in adult court if he had committed lh.e crilTtc in Washington. "'['he mere 

fact that he was sentenced as n ·vouth oflcndcr' under federal law does 
•' 

not make his erirnc a juvenile conviction under the Sentencing R.eform 

/\ct." Jg. 

Contrary to Brown, the Court of Appeals held in this case that 

Mr. Lewis's prior Georgia conviction for auto theft, obtained when he 

\Vas 17 years old, must be classinecl as an adult oJTense because that is 

how it wa.s treated in Georgia. The Court of Appeals opinion directly 

conflicts with Brown, warranting review. RAP 13.4(b)(2). 
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3. Given the recent change in the law legalizing 
the possession of marijuana, M.r. I.Jewis's pricn· 
conviction fol' delivery of marijuana should 
not have been included in his offender score. 

Tn his prose statement of additional grounds for review, Mr. Lewis 

argued his prior conviction for delivery o C rnarijuana, for which he was 

sentenced in 1990, should not have been included in his offender score. 

He argued the conviction was improperly used to impose additional 

punishment upon h in1 "aga.lnst the wishes of Washington Citizens." 

]'he Court of' Appeals erred in rejecting this argument. T'he 

possession of marijuana is now lawful in Wasl1ington State. fnitiative 

502, passed in November 20 l legalized possession of small11mounts 

of rnari'1uana ror individuals over 21 vears of m;~e. 
~ w' l.,i' 

RCW 

69.50.4013 (possession, by person tvventy-one years of age or older, of' 

useable marijuana in amounts not exceeding those set forth in RCW 

69.50.360(3) is not a violation of any provision o!' W<lshington state 

law). 

Initiative 502 demonstrates the intent of the citizens of 

Washington that adults not be punished for possessing marijuana. By 

including Mr. L,ewis's prior conviction for delivery of marijuana in his 

present of'knder score, the lrial court irnposcd additional punishment 
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upon 1\!!r. L,cwis in contTadiction to the intcnl of the citizens of 

Washington. ·r·his Court should granl review and reverse. 

CONCL,USION 

For the reasons given, this Court should grant review. Mr. Lewis 

is entitled to be resentenced ba.sed upon a correct offender score. 

Respectfully submitted this 17th clay of r~'ebruary, 2016. 

M. CYR (WSBA 
Washington Appellate Project- 91052 
Attorneys f'or Appellant 
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APJ>ENDIX 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, ) 
) DIVISION ONE 

Respondent, ) 
) 

V. ) 
) 

RICKY LEE LEWIS, ) UNPUBLISHED OPINJON 
) 

Appellant. ) FILED: January 19, 2016 

DWYER, ,J,- Ricky Lewis challenges the sentence imposed following his 

guilty plea to assault in the second degree and two counts of unlawful 

imprisonment, asserting that the trial court miscalculated his offender score. 

Because Lewis waived the right to challenge his offender score when he 

stipulated to the factual basis of his criminal history, we affirm. 

The State charged Lewis with indecent liberties, unlawful imprisonment 

with sexual motivation, and two counts of assault in the second degree with 

sexual motivation arising from two separate incidents in which Lewis assaulted 

women and forced them to engage in sexual intercourse. Lewis pled guilty to 

one of the assault charges and two counts of unlawful imprisonment in exchange 

for the State's agreement to dismiss another felony case and to not file additional 

charges related to another victim. In his statement of defendant on plea of guilty, 

t,;,) 
.. ·~. w • • • 

L:~:~ !/) •' \ ': 
"• 



No. 72332-4-1/2 

Lewis expressly agreed that the prosecutor's statement of his criminal history 

was correct and complete, and stipulated to an offender score of 9. The trial 

court imposed a standard range sentence. Lewis appeals. 

II 

For the first time on appeal, Lewis argues that the trial court miscalculated 

his offender score by erroneously counting a juvenile conviction as an adult 

conviction. Appendix B to Lewias plea agreement lists the adult felony 

convictions included in Lewis's offender score, including a Georgia conviction for 

"theft by taking- auto theft" committed on February 9, 1976. Lewis's date of 

birth is March 10, 1958. Lewis contends that because he was under the age of 

'18 at the time of the offense, the conviction must be scored as a juvenile 

conviction and assigned one-half point instead of one point 

A criminal defendant's standard sentence range is based upon the 

seriousness of the offensE.~ and the defendant's offender score. RCW 

9.94A.530(1 ). RCW 9.94A525 governs the calculation of an offender score. If 

the present conviction is for a violent offense, such as assault in the second 

degree, each prior adult nonviolent felony conviction counts one point and each 

prior juvenile nonviolent felony conviction counts one~half point. RCW 

9.94A.525(8). We review a trial court's offender score calculation de novo. State 

v. Mutch, 171 Wn.2d 646, 653, 254 P.3d 803 (2011 ). 

If miscalculation of the offender score involvc~s a legal error, a defendant 

may challenge his or her offender score for the first time on appeal because such 

a sentence lacks statutory authority. §tate~~. 170 Wn.2d 682, 688~89, 
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No. 72332-4~1/3 

244 P.3d 950 (201 0). However, if a defendant stipulates to the facts underlying a 

sentence, he or she waives any challenge based on those facts. In re Personal 

Restraint of Goodwin, 146 Wn.2d 861, 874, 50 P.3d 618 (2002). Waiver is found 

when, "[a]ssuming the stipulated fact, the sentence the defendant received was 

authorized and constitutional." Goodwin, 146 Wn.2d at 875 (alteration in original) 

(quoting ln_~rsonal Restraint of Moore, 116 Wn.2d 30, 38, 803 P.2d 300 

(1991 )). 

Here, Lewis expressly agreed with the State's calculation of his criminal 

history and resulting offender score, including the fact that the '1976 conviction 

was an adult felony conviction. Whether Lewis was convicted as an adult or a 

juvenile is a factual question, not a legal one. Consequently, Lewis has waived 

the right to raise this issUE-) for the first time on appeal. 

Goo.Q.win and Wilson, to which Lewis cites, are inapposite. In Goodwin, 

the defendant pled guilty and stipulated to an offender score containing juvenile 

convictions that could not be considered pursuant to a former version of RCW 

9.94A.030(12)(b), which provided that such convictions "washed out" once the 

defendant turned 23. In Wilson, the defendant stipulated to a prior conviction for 

attempted possession of methamphetamine, which the trial court incorrectly 

scored as a felony instead of a gross misdemeanor. These cases both involved 

challenges to legal errors. They do not control here. 

Ill 

Lewis raises several claims in a statement of additional grounds. None 

are availing. Lewis contends that trial counsel was ineffective for failing to file 
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motions, adequately analyze the strength of the State's case, obtain a 

reasonable bail, or secure him a more generous plea offer. He also argues that 

the prosecutor committed misconduct by failing to make the victims available for 

interviews in a timely fashion. These allegations rest on matters outside the 

record and therefore cannot be raised on direct appeal. See State v. McFarland, 

127 Wn.2d 322, 337-38, 899 P.2d 1251 (1995). Finally, Lewis contends that a 

1988 VUCSA conviction was improperly included in his offender score. He 

appears to argue that the inclusion of this conviction is somehow inequitable 

because it added 20 months to his standard range, which far exceeded the 

sentence on the original conviction. Lewis fails to articulate how this constitutes 

legal error entitling him to relief, and we do not consider this claim further. See 

RAP 10.1 O(c) (appellate court will not consider statement of additional grounds 

for review unless it adequately informs the court of the nature and occurrence of 

alleged errors). 

Affirmed. 

We concur: 
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