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1. IDENTITY OF PETITIONER

Petitioner, Nen Phan, respectfully requests this court to accept
review of the Court of Appeals’ decision designated below.
2. COURT OF APPEALS’ DECISION

Mr. Phan seeks review of the decision of the unpublished decision
of Division One of the Court of Appeals in State v. Phan, No. 72935-7-1.
The Court of Appeals’ decision is attached as Appendix A.

3. ISSUES PRESENTED FOR REVIEW

A. Where defendant is charged with 11 counts of child rape
and child molestation, and he is also charged in the same information with
4 counts of possession of child pornography, does the trial court’s denial
of defendant’s motion for severance of charges deprive defendant of his
right to a fair trial?

B. Where the evidence at trial, even when viewed in the light
most favorable to the State, does not include any evidence whatsoever that
a certain incident occurred with the charging period (as described in both
the Information and the “to convict” jury instruction) is the evidence
insufficient to support a verdict of guilt?

4. STATEMENT OF THE CASE
Petitioner Nen Phan was born on May 13, 1958. In early 2013, he

resided in Bellingham with his wife Kim, and their two daughters, AP, age



15 and KP age 8, and Kim’s parents. Following a trip to Vietnam in
February of that year, Kim decided to divorce Phan.

Shortly thereafter, AP accompanied Kim to the house of Donald
Jones, a family friend, to discuss filling out divorce paperwork. While
there, AP disclosed to Kim, Jones, and Jones’s wife that Phan had been
sexually abusing her “for about five years.” Following AP’s disclosure,
Jones telephoned the police. Appendix A at 2.

The case was assigned to Bellingham Police Detective Darla
Wagner. The following morning, Detective Wagner interviewed AP. AP
repeated her statements to Detective Wagner. RP 519, 1197.

AP testified that she had been having intercourse with her father
every day, and sometimes twice a day, for over five years. RP 516, 527.
She reported incidents of inappropriate touching, RP 526, oral sex, RP
539, anal sex, and the use of sex toys. RP 576-78. She also stated that
she had seen her father downloading pornography, including child
pornography. RP 542. AP indicated that she would sometimes watch
pornography with her father. RP 543.

AP indicated that she was concerned that her younger sister KP
might also be experiencing similar types of abuse from their father. RP

605-06.

KP was eventually questioned about whether her father had



sexually abused her. KP stated that she also had been sexually active with
her father, including both intercourse and oral sex, and that this often
occurred in the bathtub or shower. RP 635-41.

KP mentioned that her friend, AD, had been sleeping over on one
occasion, and defendant Nen Phan had given KP and AD a bath. RP 642.
Accordingly, Detective Wagner asked AD’s parents if the police could
speak with AD about this. Although AD’s parents were reluctant, they
eventually agreed to allow AD to be interviewed. During this interview,
AD stated that on one occasion, defendant Nen Phan had given her a bath,
and had inappropriately touched her. RP 663.

However, AD did not establish when this occurred, neither in her
testimony in court, nor in her interview with police, nor in discussions
with her mother.

Nen Phan was arrested, and the Phan home was thoroughly
searched, pursuant to a search warrant. RP 1199-1200. Police seized
several computers, cell phones, and compact discs to search for evidence
of illegal pornography. RP 1201.

The State charged Mr. Phan with fifteen sex-offenses consolidated
in a single Information. Clerk’s Papers (hereafter “CP”), 188-192.

Prior to trial, Mr. Phan moved to sever the 4 possession-of-child-

pornography counts from the other 11 counts. CP 30-36. This motion



was denied. RP 24-25. Shortly before trial, Mr. Phan moved the court to
reconsider its denial of the motion to sever counts. CP 64-66. The motion
was denied for a second time. The motion to sever counts was renewed a
third time at the close of the State’s case. RP 1264. The motion was
denied for the third and final time. No findings or conclusions on this
issue were ever entered by the trial court.

The case proceeded to trial before a jury, with the Hon. Deborra
Garrett presiding. See generally, RP 9/22/13 — 9/30/13. The jury found
Mr. Phan guilty of all 15 counts. CP 254-56. The jury also found the state
had proven two aggravating factors beyond a reasonable doubt. CP 257-
259. The trial court imposed an indeterminate sentence with a minimum
term of 480 months, a minimum sentence in excess of the standard range.
The maximum sentence imposed was life in prison. CP 278-298.

The Court of Appeals affirmed the convictions and sentence in an
unpublished opinion issued on April 4,2016, and attached hereto as
Appendix A.

5. ARGUMENT

A. The decision of the Court of Appeals is in conflict with the

decision of the Washington Supreme Court in State v. Sutherby,

165 Wn.2d 870, 204 P.3d 916 (2009) regarding the issue of

severance of child pornography charges from child rape charges.

CrR 4.4(b) governs severance of offenses. This rule states that



“the court, on application of the defendant . . . shall grant a severance of
offenses whenever . . . the court determines that severance will promote a
fair determination of the defendant’s guilt or innocence of each offense.”

The trial court generally considers a motion to sever before trial
and before taking any testimony. While it is unusual to consider whether
the trial court abused its discretion based on facts it could not have known
at the time, Washington cases take into account the entire scope of the trial
as it occurred, even after the trial court's ruling, in determining whether it
was an abuse of discretion to deny a motion to sever. State v. Frasquillo,
161 Wn. App 907,918,255 P.3d 813 (2011); State v. Sutherby, 165
Wn.2d 870, 885,204 P.3d 916 (2009).

“Severance of charges is important when there is a risk that the
jury will use evidence of one crime to infer the defendant’s guilt for
another crime or to infer a general criminal disposition.” State v. Sutherby,
165 Wn.2d 870, 883-84, 204 P.3d 916 (2009), citing, State v. Russell, 125
Wn.2d 24, 62-63, 882 P.2d 747 (1994). “Joinder of charges can be
particularly prejudicial when the alleged crimes are sexual in nature.”
Sutherby, 165 Wn .2d at 884, citing, State v. Saltarelli, 98 Wn.2d 358, 363,
655 P.2d 697 (1982). In this context, there is a recognized danger of
prejudice to the defendant even if the jury is instructed to consider the

crimes separately. Sutherby, 165 Wn.2d at 884, citing, State v. Harris, 36



Whn. App. 746,750, 677 P.2d 202 (1984).

In Sutherby, supra, the defendant was charged with rape of a child
and multiple counts of possession of child pornography. At trial, defense
counsel never moved to sever the two sets of charges. The defendant was
ultimately convicted at a single trial where the jury heard evidence of the
child rape and molestation as well as evidence of the possession of child
pornography.

On appeal, the Supreme Court considered whether defense counsel
was ineffective for failing to move for severance of the charges. The court
answered in the affirmative, finding that counsel was ineffective for
failing to move to sever the charges. The court found that defense
counsel’s representation was deficient because “the trial judge likely
would have granted a severance under the relevant considerations,
with the result that the outcome at a separate trial on child rape and
molestation charges would likely have been different.” Sutherby, 165
Wn.2d at 884 (emphasis added). Clearly, the Sutherby court instructs
Washington trial courts that child pornography charges should generally
be severed from charges concerning child rape or child molestation.

Having found counsel’s performance deficient for failing to bring a
severance motion that “likely would have been granted,” the Court went

on to discuss whether the defendant was prejudiced by his counsel’s



deficient performance.

To determine whether severance of charges is necessary to avoid
prejudice to a defendant, a court considers four factors: (1) the strength of
the State’s evidence on each count; (2) the clarity of defenses as to each
count; (3) court instructions to the jury to consider each count separately;
(4) the admissibility of evidence of the other charges if not joined for trial.
Sutherby, 165 Wn.2d at 885, citing Russell, supra, 125 Wn.2d at 63.
Here, as in Sutherby, these considerations indicate that severance was
necessary in this case to avoid prejudice to the defendant, and to insure a
fair determination of his guilt or innocence of each offense.

First, the evidence on the two different groups of charges was very
different in strength. With regard to the rape and molestation charges in
the first 11 counts, the State presented the testimony of the three victims,
ages 16,9 and 8. The defendant cross-examined each of the victims,
attacking their memories of the events, which were distant in time, and
pointing out various motivations for fabrication. The State failed to
present any physical evidence to establish an independent basis to
corroborate the victims’ testimony. Although the jury ultimately
convicted the defendant of each of the first eleven counts of the
information, these convictions were based only on the testimony of the

young victims, each of whom had difficulties remembering precise details



and placing them in time.

The evidence supporting the possession of child pornography
charges was stronger. The problematic DVD’s were found in Mr. Phan’s
house, near his computer. These possessory offenses are strict liability
offenses. In defense of these charges, Mr. Phan maybe could have argued
unwitting possession, an affirmative defense. In reality, however, there
really was no defense to the child pornography charges, as they did not
depend on the credibility of child witnesses like the other charges did. So
the strength of the State’s evidence on the two groups of counts was quite
different.

Second, Mr. Phan offered different defenses to the two groups of
charges. With respect to the child rape and molestation charges, Phan
argued that he never engaged in any sexual contact or intercourse with any
of the alleged victims, and that his daughters were lying, motivated by
their desire to get out from under the thumb of their overly strict and
overprotective father. With respect to the possession of child pornography
charges, Phan did not really offer any defense. Thus, the defenses Phan
presented in response to the two sets of charges were not the same.

Third, although the jury was instructed to consider each group of
counts separately, such instructions are not very effective in this type of

case. See, Sutherby, 165 Wn.2d at 884 (In this context, there is a



recognized danger of prejudice to the defendant even if the jury is
instructed to consider the crimes separately”).

Fourth, despite the trial court’s conclusion to the contrary, the
evidence of the child pornography was not admissible in the child rape and
molestation trial. The trial court found that the evidence would be cross-
admissible in separate trials ruling that the child pornography evidence
was admissible as “res gestae™:

All right. First I thought long and hard and read the Sutherby case
and a number of other cases applying the Sutherby case on the
issue of severance of counts and I find that it is not appropriate to
sever the child pornography counts from the abuse counts here. |
recognize that the fact pattern is similar to that in the Sutherby
case, but I find the Sutherby case differently because my reading of
the Sutherby case is that if not the trial court, certainly the State,
permitted the evidence of pornography to be used at trial as an
indicator of sexual motivation in the defendant's interaction with
the victim. That's not the case here. Also in the Sutherby case |
think the charges would have been more easily separated than they
can in this case given the role that the pornography played in this
case in the grooming process. And I note also that the victim in this
case alleges that watching pornography together was something
that she was required to do and that it often led to sexual
encounters or sexual encounters followed the watching of the
pornography.

Putting that all together, I think as a factual matter the State argues
it that as a matter of res gestae, am | pronouncing that right? And
it's a doctrine that I've rarely seen actually apply in a determinative
way, but I think it does here. I think it would be very difficult to
present the fact background into either the pornography charges or
the abuse charges to a jury in a way that did not refer to the other
charges in a potentially prejudicial manner and that's simply
because of the facts in the case and how that, how the events



occurred. So I'm not prepared to sever the cases at this point and so
this case will go forward with all counts included.

RP 23-24.

This ruling was erroneous. It would have been possible to conduct
a separate trial on the child rape and molestation allegations without
projecting the most horrific images of child pornography on a movie-sized
screen for the jury. Even if AP’s testimony in a separate trial would have
touched on her exposure to pornography by her father, this would have
been far less prejudicial than actually showing images of different
pornography to the jury. The disc containing the child pornography,
Exhibit No. 61, CP 130-32, is part of the record on appeal. Mr. Phan
urges the Court to look at this exhibit and then decide whether any
defendant could have received a fair trial on a child rape charge where the
jury was asked to view Exhibit 61 projected on a movie-sized screen in the
courtroom. See RP 1221.

Prior to trial, the State had argued that the evidence would show
that AP watched illegal pornography with her father. This, the court
found, made all the child pornography admissible in the child rape trial.
See RP 9. However, despite the State’s assertion to the contrary, no
witness was able to establish that the victim watched the videos the State

sought to admit. The trial court’s reliance on the State’s promise to tie the

10



evidence together during trial was misplaced. The State failed to show
that the pornography that AP viewed with her father was the same
pornography that was seized from the Phan residence and introduced at
trial. AP’s statement that she watched some pornography with her father
at some time in the past did not render all of the pornography evidence
discovered in the Phan residence admissible at trial.

If the child pornography charges had been properly severed from
the child rape charges, it is highly likely that Phan’s alleged possession of
child pornography would be excluded in a separate trial for child rape and
molestation. Such evidence would have been excluded under ER 403 and
404 because of its extremely prejudicial nature. ER 404(b) prohibits the
use of “other acts” evidence to prove the character of a person in order to
show that he acted in conformity with that character. State v. Smith, 106
Wn.2d 772,775,725 P.2d 951 (1986). Even evidence that is otherwise
relevant can be excluded if it is highly prejudicial. Id. at 776. As the
Supreme Court has noted, “careful consideration and weighing of both
relevance and prejudice is particularly important in sex cases, where the
potential for prejudice is at its highest.” State v. Coe, 101 Wn.2d 772,
780-81, 684 P.2d 668 (1984). In cases where admissibility is a close call,
“the scale should be tipped in favor of the defendant and exclusion of the

evidence.” Smith, 106 Wn.2d at 776, (quoting, State v. Bennett, 36 Wn.
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App. 176, 180,672 P.2d 772 (1983).

In the few cases where evidence of possession pornography has
been properly admitted in a trial for sexual assault, the pornography
evidence was used to show a defendant’s sexual desire for a particular
victim. Sutherby, 165 Wn.2d at 886, citing State v. Ray, 116 Wn.2d 531,
547, 806 P.2d 1220 (1991); State v. Ferguson, 100 Wn.2d 131, 133-35,
667 P.2d 68 (1983); State v. Medcalf, 58 Wn. App. 817, 822-23,795 P.2d
158 (1990). This is not true in the present case. Here, the possession of
child pornography evidence would not have been admissible in a separate
trial for the child rape and molestation charges. This factor suggests that
severance is required here.

The Court of Appeals’ attempts to distinguish Sutherby are not
persuasive. Trying to distinguish the instant case form Sutherby, the
Court of Appeals writes:

First, a connection between the sex abuse counts and

pornography (both child and adult) was set forth in

testimony. Indeed, testimony was abundant that Phan

repeatedly required AP to view both types of pornography

(including photos of herself) in the court of carrying out his

sexual attacks on her. Second, Phan’s jury was properly

instructed on the need to separate the evidence and to

decide each count separate. Finally, as to the sexual abuse

counts, the State did not treat the child pornography

evidence as establishing a propensity or as material to

mistake or accident.

Appendix A at 14-15. This is erroneous. The testimony did not

12



establish “a connection between the sex abuse counts and
pornography (both child and adult).” To the contrary, there was no
testimony that any victim had ever viewed the pornography that
was shown to the jury. The State did not fulfill its promise to show
that the pornography admitted as an exhibit and shown to the jury
was used to “groom” the victim. This is not res gestae. Both the
trial court and the Court of Appeals erred in reaching the contrary
conclusion.

Second, the Court of Appeals mis-applies the four-part test
for severance. First, the court notes, “the evidence on all counts
was strong.” Appendix A at 15. This reasoning overlooks the fact
that the child rape and molestation charges had proof problems,
especially regarding the victims KP and AD. While the evidence
of crimes committed against AP may have been strong, the
evidence on the counts involving the other two victims was much
weaker. The evidence in the child pornography charges, which are
strict liability possessory offenses, was obviously much stronger.

Similarly, the Court of Appeals found the second factor,
inconsistent defenses that could be offered to each group of counts,
also supported joinder. The court reasoned that Phan’s defenses

“were not inconsistent. They were just weak.” Appendix A at 16.

13



This reasoning is flawed because it fails to take into account
defendant’s decision about testifying in his own defense. In a
separate trial, Phan could have testified that he was not aware that
the pornography was in his possession, or that he was not aware
that it was child pornography. However, he did not wish to testify
in the child rape and molestation case. This difference alone
makes the defenses to the two groups of charges inconsistent.

The third factor concerns whether the jury was instructed to
consider the evidence of each crime separately. The jury did
receive such an instruction here. However, as this court noted in
Sutherby, 165 Wn.nd at 884, in the context of child rape and child
pornography charges being tried together, there is a recognized
danger of prejudice even if the jury is instructed to consider the
crimes separately.

The fourth factor is the cross-admissibility of the evidence.
The trial court and the Court of Appeals ruled that all the evidence
was cross-admissible. As argued above, this is erroneous because
there was no evidence showing that the pornography found in
Phan’s house was used to commit the child rape or child
molestation. There was no connection between the child

pornography and the child sexual abuse. The evidence of each

14



group of crimes would not have been admissible in a cross-
admissible in separate trials.

In summary, when the relevant case law is applied to the facts of
this case, it is apparent that the child rape and molestation charges should
have been severed from the possession of child pornography charges, and
each set of charges should be set for separate trials before separate juries.
The trial court’s failure to sever these groups of charges deprived Mr.
Phan of a fair trial. Accordingly, this court should reverse his convictions
and remand the case to Superior Court for separate trials on the two
groups of counts.

B. This court should accept review because the decision of the

Court of Appeals involves a significant question of law under the

State and Federal Constitutions regarding the sufficiency of

evidence to support a criminal conviction.

Count IX of the Fourth Amended Information charged child
molestation in the first degree, with the named victim being AD. The
Information charged that the offense occurred “on or about the 1* day of
June, 2008 to the 30™ day of March,2013.” CP 188-192. The Court
instructed the jury that in order to convict, they would have to find that
“petween the 1% day of June 2008 and the 30" day of March 2013, the

defendant had sexual contact with AD.” CP 195-246 (Instruction No. 31).

Although the jury found Mr. Phan guilty of Count IX, the evidence, even

15



when considered in the light most favorable to the state, is insufficient to
establish that this offense took place within the charging period.

AD testified at trial. She could not establish when the offense
occurred. AD testified she did not now how long she lived at her current
residence. RP 653. Annie was unable to state anything definitive about
when the alleged incident occurred. When asked several times about the
timing of the incident, she responded as follows:

Q. Okay. When’s the last time you spent the night at
Kayla’s house?

A. I’m not sure. I think at, I think I spent at Kayla’s
house at the age eight or nine.

Q. Okay. And you don’t think you’ve spent the night
there since?

A. No.

RP 656.

Q. Okay. And did you take a bath at KP’s house at
some point?
A. Yeah, sometimes.

RP 658-59.

Q. And how many times did you take a bath in that
bathtub, do you know?

A. No.

Q. Okay. Was it, you said you took baths sometimes
over there, so was it more than once?

A. Yeah.

RP 659.

Q. Okay. And do you remember a time when he {the
defendant] was in the bathtub with you and KP?

16



A. No.
RP661.

Q. Okay. Did he ever touch you at any other time than
in this bathtub?

A. No.
Q. Okay. So it only happened the one time?
A. Yeah.
RP 663-64.
Q. Okay. Did he ever kiss you?
A. Yeah.
Q. When did that happen?
A. I don't know, a couple of times.
Q. Okay.
A. But I'm not sure when it happened.

RP 666.

Q. Okay. And this kind of touching in the bathtub, that
only happened just the one time?
A. Yes.

RP 667.
AD was also unable to establish a time frame for the alleged sexual

abuse during her discussions with the police:

Q. And did AD tell you whether or touching had
happened more than once?

A. AD told me it happened one time.

Q. Is the one time at KP’s residence with KP’s father?
A. Yes. And she, I asked her where it happened. And
she said it was in KP’s mom and dad’s bathroom and that
there was two sinks in the bathroom.

Q. Was she able to tell you when that happened?
A. No, she just said it was a long time ago. She
didn’t remember.

17



RP 779 (emphasis supplied).

AD’s mother, Csi Nguyen, was also unable to establish a time
frame for the incident. RP 673-680.

Even viewing this evidence in the light most favorable to the state,
it is insufficient to establish when the alleged incident occurred.
Accordingly, the evidence was insufficient to establish that the facts
alleged in Count IX occurred within the charging period.

The Court of Appeals’ reasoning in rejecting this argument is
flawed. The Court of Appeals states

Here, AD testified that her date of birth is January 19, 2004

and that the last time she spent the night at the Phan’s

house was “at the age [of] eight or nine.” Given this

information, it was reasonable for the jury to infer that

Phan committed the act of molestation against AD in the

latter part of the date range in element one — given than she

was 9 years old in 2013 — and that her date of birth
established both that she was younger than 12 years old and
that she was at least 36 months younger than Phan at the
time the offense was committed. Viewed in the light most
favorable to the State, this evidence is sufficient to support

the jury’s verdict of guilty on Count 9.

Appendix A at 28-29.

This reasoning is erroneous because there was no evidence

that any acts of molestation occurred “the last time she spent the

night at Phan’s house” when she was 8 or 9. In fact, her

testimony suggests the opposite. She testified that the last time

18



that she had spent the night at the Phan residence, she was eight or
nine. RP 656. She apparently remembered this night, but she did
not testify that the single act of abuse committed by Phan against
her occurred at that time.

On the contrary, AD testified that the incident had occurred
in the bath, and she had taken baths at the Phan residence “more
than once.” RP 659. It was during only one of these baths that she
was assaulted. RP 663, 667. In response to direct questioning
from her mother, AD “just said it was a long time ago. She didn’t
remember.”

Mr. Phan agrees with the Court of Appeals that the
evidence was sufficient to establish that AD was less than 12, and
that she was more than 36 months younger than Mr. Phan.
However, this does not prove that the incident occurred during the
charging period, which was between June 1, 2008, and March 30,
2013.

In other words, even viewing the evidence in the light most
favorable to the State, the evidence is insufficient to prove that the
incident took place after June 1,2008. There is absolutely no
evidence to prove that the single incident alleged occurred after

June 1, 2008. Nor is there any evidence to support a jury’s

19



“inference” about these dates. Despite the Court of Appeals
assertion to the contrary, allowing this evidence to support an
“inference” that the crime occurred on a certain date sets a
dangerous precedent.

The Court of Appeals conclusion that the evidence
supported the conviction on Count 9, despite the complete lack of
evidence as to when the offense occurred, violétes Mr. Phan’s
constitutional right to Due Process under the Washington Sate
Constitution and the United States Constitution. This Court should
accept review to address this Constitutional question.

6. CONCLUSION

For the foregoing reasons, this court should accept review
in this matter, reverse Phan’s conviction and remand to Superior
Court for a new trial.

6 M
Respectfully submitted this 2 day of April 2016.
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DwYER, J. — Nen Than Phan was convicted as charged on 15 counts. On
appeal, he contends (1) that the trial court erred by refusing to sever the 11 sex

offense counts from the 4 possession of child pornography counts, (2) that the

trial court erred by denying his motion for a Franks' hearing, (3) that a search
warrant was supported by stale evidence and should not have been issued, (4)
that the trial court violated his right to an impartial jury by denying his for-cause
challenge to juror 14, (5) that the trial court improperly restricted his cross-
examination of one of the alleged victims, A.P., and, thus, violated his Sixth
Amendment right to confront the witness, (6) that the trial court erred by allowing

an employee of the Whatcom County Prosecutor's Office to testify as an expert

! Franks v. Delaware, 438 U.S. 154, 98 S. Ct. 2674, 57 L. Ed. 2d 667 (1978).



No. 72935-7-1/2

witness, and (7) that insufficient evidence supports the jury's verdict of guilty on
count 9, a child molestation in the first degree charge involving A.D. Finding no
error, we affirm.

!

Phan was born on May 13, 1958. In early 2013, he resided in Bellingham
with his wife Kim,? their two daughters, A.P, age 15, K.P, age 8, and Kim’s
parents. Following a trip to Vietnam in February of that year, Kim decided to
divorce Phan.

Shortly thereafter, A.P. accompanied Kim to the house of Donald Jones, a
family friend, to discuss filling out the divorce paperwork. While there, A.P.
disclosed to Kim, Jones, and Jones’s wife that Phan had been sexually abusing
her “for about five years.” Following A.P.’s disclosure, Jones telephoned the
police.

The case was eventually assigned to Detective Darla Wagner of the
Bellingham Police Department. Detective Wagner had “[ijnnumerable”
conversations with A.P., during which A.P. recounted the details of the sexual
abuse by Phan. In addition, A.P. reported that she had seen Phan download
pornography onto compact disks, that he would mark the compact disks
containing pornography with an “X-X-X,” and that she had often been subjected
to watching pornography with Phan before having sexual contact with him. A.P.
also expressed concern that K.P. may have been sexually abused by Phan. K.P.

later spoke with law enforcement officials and confirmed that she was also a

2 For clarity, we refer to Phan’s wife by her first name, Kim.

-2.



No. 72935-7-1/3

victim of sexual abuse by Phan. During those conversations, K.P. revealed that
her friend, A.D., was also a victim. A.D. later spoke with a law enforcement
official and confirmed that on one occasion, when she had slept over at K.P.'s
house, Phan had touched her “[p]rivate parts.”

Detective Wagner utilized information from the interviews to obtain two
separate search warrants for the Phan residence.® In executing these warrants,
the police seized numerous items from the house including bedding, a black bag
containing sex toys and lubricants, computers, celiular telephones, and compact
disks.

By fourth amended information, the State charged Phan with 15 offenses:
5 counts of rape of a child in the first degree, 4 counts of rape of a child in the
third degree, 2 counts of child molestation in the first degree, and 4 counts of
possession of child pornography. In addition, the State charged two aggravating
factors pursuant to RCW 9.94A.535: (1) that Phan had committed multiple
current offenses and that his high offender score would result in some offenses
going unpunished; and (2) that the offense was part of an ongoing pattern of
sexual abuse of the same victim under the age of 18 years, manifested by
multiple incidents over a prolonged period of time. The charged offenses
involved three alleged victims: A.P., K.P., and A.D.

Before trial, Phan both moved to sever the 4 counts of possession of child

pornography from the 11 sex offense counts, desiring that they be tried

3 The record reflects that Detective Wagner established a basis for probable cause in
support of the search warrant at issue, in part, on information that she had received in two
separate conversations with A.P., one on March 29, 2013, and ancther on April 3.
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separately, and moved to suppress certain evidence that was seized from his
residence during the execution of a search warrant, requesting that the trial court

conduct a Franks hearing.

In July 2014, the parties appeared before the trial court to address
preliminary matters. After hearing the argument of counsel, the trial court denied
both of Phan’s motions.

On September 16, the case proceeded to trial. During voir dire, Phan
moved to excuse juror 14 for cause. The judge denied the request. Phan then
excused juror 14 by exercising a peremptory challenge.

Two days later—at the beginning of the second day of trial—

Phan'’s counsel orally expressed a desire for the State to clarify the
evidence that it intended to present to the jury on the possession of child
pornography charges.

MR. SUBIN [Defense Counsel]: Well, the only other issue that

I'd like to address this morning is not a motion that | filed, but |
would like to address discovery regarding the child pornography
images. | have had an opportunity to look at some of that stuff but |
still am not, | have not been apprised about what images the State
intends to use[.] | think this issue was raised at the severance. I've
asked along with the severance motion for the Court to conduct an
in camera review of some of these witnesses, we'll get into that
when we argue it. Aside from the severance issue | think we're
entitled to a better idea what images the State intends to show the
jury before we do opening statements.

THE COURT: Has the State identified the images it intends to
show?

MR. SAWYER [Prosecutor]: In the affidavit of probable cause we've
identified the videos in which the images appear, yes.

THE COURT: All right. We may discuss this in more detail. . . .
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THE COURT: What is the issue in what the State intends to present
as | understand it is evidence relating to four counts of possession
of child pornography and the child pornography that will be
introduced in support of the State’s case on those four counts will
be four different video images or sequences contained on a total of
three DVD's; is that correct?

MR. SAWYER: No, one DVD that had 32 different videos on it and
we have selected 3 of those videos for our charging purposes of
the 4 counts. One is with the one that had the title “many girls 12 to
14 having sex experiences et cetera,” that is a video that shows, |
don’t know how many, but clip attach[ed] to clip attach[ed] to clip
attached to clip. It's like a montage of ongoing videos of different
girls appearing to be roughly 12 to 14 years old.

THE COURT: So that one title has constant images of many
different people?

MR. SAWYER: Correct. And we perhaps could have counted up all
those different subjects and had, | don’'t know if it would have been
10 or 20 just on one video, but we didn't do that. We picked two of
those and one from each of the other two videos that I've talked
about.

THE COURT: I'm sorry, I'm still confused. You've got four charges.
MR. SAWYER: Right.

THE COURT: And how many video clips total that you intend to
show to the jury?

MR. SAWYER: If | show the video clips there are three that | would
draw, if | show the video clips or portions thereof it would be those
three that | would draw from. We're not asking or intending to play
any of the other tities on that disk, in fact, I've asked BPD
[Bellingham Police Department], | believe they have done so at this
point, to copy those three titles on to a separate disk so we can use
that for court presentation if necessary and not have to use a disk
that has all 32 videos on them because | don’t want to have to
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introduce [into] evidence 32 videos when we’ve only charged from
3 of those. Does that make sense?!

THE COURT: | think so. And 3 clips will support 4 charges that
must mean that one clip is going for support 2 different charges; is
that correct?

MR. SAWYER: That's correct.

THE COURT: And the 3 clips that the, so the State has identified
the 3 clips it's going to use?

MR. SAWYER: Yes.

THE COURT: It just doesn't know yet whether it's going to present
them in their entirety or present portions of them or present still
images from them; is that right?

MR. SAWYER: Or perhaps just presenting descriptions of them by
other witnesses who have viewed them.

THE COURT: At this point | just want to be sure that discovery has
been complete and Defense counsel has been able to see not just
the three clips that the State has currently identified as the
evidence in support of the four charges, but also any other clips
that may be pertinent.

MR. SAWYER: And I've told Mr. Subin he can view whatever he
wants and, that we have. And --

THE COURT: So that would be all 32 clips on the one DVD and
what about other DVD's, are there other DVD’s that the State may
be relying on.

MR. SUBIN: It sounds like there are.
MR. SAWYER: Again, as far as showing to the jury | do not intend

to show any other DVD's or any or videos on this particular DVD,
just the three that the charges stem from.

4 The record indicates that, when the jury later viewed the videos, it viewed the videos
from the original disk that was seized from Phan'’s residence.
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THE COURT: Okay. But it sounds like if the Defendant were to
says [sic] for example that | didn’t know that this DVD had this
particular clip on it and were to say that about the DVD that has the
32 videos which the State has identified three, if the Defendant
were to say that then the State wants to reserve its right to bring
into evidence, or at least to bring in testimony, regarding other DVD
clips found at the Defendant's residence that contain that same clip
that he has testified he didn't know he had; is that right?

MR. SAWYER: Same or similar, yes, | think that just makes sense.

THE COURT: Okay. | do too and i think the State certainly should
be permitted to do that. My goal here is to avoid surprise as much
as possible. And we’re kind of off on another subject now, this isn't
just regarding the motion to sever. |just want to be sure that the
Defense has the opportunity to see any video that may be at issue
because it sounds like whether it’s in this trial or another trial there
will be some factual dispute about the content of those videos.

So | just want to be sure that | know what the Defense has
seen and it sounds like the Defense has seen or had an opportunity
to see all 32 clips on the DVD the State has identified as its primary
DVD.

MR. SAWYER: They have had that opportunity.

THE COURT: And you agreed you have had that opportunity, Mr.
Subin?

MR. SUBIN: | mean, | guess. Maybe the detective can clarify that
the DVD we were looking at is the one that we're talking about
here. | don't even know that. | don't think it complies with discovery
for them to say we’'ve got hundreds of disks, we’ve got computers
and thumb drives, all this stuff, go to [the] police department and
have at it and review it all. It's overwhelming.

It's, frankly, not possible for me to go in there and watch
every piece of evidence that they took from his house and | don't
think that complies with the discovery rules. | think | have a right to
know what they are going to show the jury and | think it has been
now clarified, now in the second day of trial it has been clarified
now to where if it's limited to a disk that | did view with the
detective, you know, | think | have been provided fair access to that
disk and | accept Mr. Sawyer saying he can't narrow it down any
better than that.
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So | guess from a discovery standpoint, you know, at this

point there is not much that can be done about that to further clarify

what evidence is actually going to be presented at the trial.

That same day, the court considered Phan's motion for
reconsideration of its ruling denying severance of the 11 sex offense
counts from the 4 possession of child pornography counts. The trial court
adhered to its prior ruling.5

At trial, the jury heard from 20 witnesses. The State called sexual assauit
case specialist Joan Gaasland-Smith, employed by the Whatcom County
Prosecuting Attorney’s Office, as an expert witness. Gaasland-Smith testified
that she holds “two bachelor's degrees and a master[']s degree in social work”
and that, at the time of trial, she was a licensed independent clinical social
worker. In addition, she stated that she had previously been a therapist in private
practice where she counseled child and adult sexual assault victims, and that she
had previously taught courses in child abuse and neglect at a local university.
Gaasland-Smith explained that in her current role at the prosecutor’s office she
had reviewed “more than 3,000" sexual assault cases. Based on her education
and experience, the court concluded that she was qualified to testify as an
expert.

Once qualified, Gaasland-Smith offered testimony regarding general
sexual abuse tendencies in children, relying on statistics and literature from an

expert in the field. Phan's counsel interposed several objections to Gaasland-

5 Phan renewed his motion to sever once again during trial and the trial court again
adhered to its ruling.
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Smith’s testimony. He argued that Gaasland-Smith was not an expert, that her
testimony amounted to generalities, and that it was irrelevant and highly
prejudicial. In response, the trial court asked the prosecutor “to focus [his]
questions on children’s reactions.” The trial court then instructed the jury both
that “any remark [that] the witness has made about perpetrators you should know
that that [sic] is in, that's background information, it's not about Mr. Phan, who is
not a perpetrator, has not been established to be a perpetrator in this case or any
case, that is the presumption of innocence still applies” and that it must
“understand [Gaasland-Smith’s] testimony, please, as being general background
information on the issues of disclosure rather than any facts about this particular
case.”

The State also called Detective Wagner, who testified about the child
pornography that was seized from Phan's home. She testified that one disk on
which child pornography was found was seized from a downstairs guest bedroom
and that she had “viewed each, [ ] viewed every, all 32 files on that disk.” When
asked to describe the titles of the files that appeared on the disk, Detective
Wagner opined, “| would describe them as very sexually explicit in the nature of
listing various sexual acts and/or various ages of individuals anywhere from
minors to specific ages of 13, 14, 15 to adult.”

Detective Wagner then listed the titles and described the content of each
of the three videos on the disk upon which the charged offenses were based.
The first video was entitled “R@ygold style R3T3 many girls from 12 YO to 14
YO having sex experiences.” Detective Wagner explained that this video

-9-
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depicted “[g]enerally two young females undressing sitting on a daybed and then
progressing to what appears to be a male hand playing with their genitals.” The
second video was entitled, “15 YO gets raped, hymen visibly penetrated kiddy
little girl young kiddyporn realkiddy child sex b.mpg.” Detective Wagner
explained that upon viewing this video she “immediately noted a child that
appears in stature to be approximately under the age of four being vaginally
penetrated by a male penis.” The third video was entitled, “PJK 12 YO boy
fucks 12 YO girl kiddie pedo Lolita R@ygold underage.mpg.” Detective Wagner
explained that in this video she “observed two, a male and a female by stature
and demeanor and development appear to be under the age of 18 involved in
sexual intercourse.” These videos were later viewed by the jury.

The jury also heard testimony from each of the alleged victims. On cross-
examination of A.P., the trial court permitted Phan to inquire into whether A.P.
had testified that she had never had sex with her boyfriend but restricted any
inquiry into further details of this alleged sexual relationship.” A.D. testified that
she was born on January 19, 2004, detailed Phan's act of molestation, and
stated that the last time that she spent the night at Phan’s house was “at the age

[of] eight or nine.”

6 At trial, Detective Wagner agreed that the approximate 4 year old appearance of the
child in the video was inconsistent with the title of the video, which indicated that the child was 15
years old.

7 The trial judge granted a motion in limine to limit testimony about A.P.’s sexual history
pursuant to the rape shield statute, RCW 9A.44.020. However, the trial judge permitted inquiry at
trial as to whether A.P. had a boyfriend and any asserted conflict within her family over that fact.
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The jury found Phan guilty of all counts. The jury also found that both
aggravating factors had been proved. The court sentenced Phan to an
indeterminate term of imprisonment, ranging from a minimum of 480 months of
confinement to a maximum of life. He now appeals.

il

Phan first contends that the trial court erred by denying his motion to
sever. We disagree.

Under CrR 4.3's “liberal” joinder rule, the trial court has considerable
discretion to join two or more offenses of “the same or similar character, even if
[they are] not part of a single scheme or plan.” CrR 4.3(a)(1); State v.
Eastabrook, 58 Wn. App. 805, 811, 795 P.2d 151 (1990). Nevertheless, offenses
properly joined under CrR 4.3(a) may be severed “if ‘the {trial] court determines
that severance will promote a fair determination of the defendant’s guilt or

innocence of each offense.” State v. Bythrow, 114 Wn.2d 713, 717, 790 P.2d

154 (1990) (quoting CrR 4.4(b)). A defendant seeking severance has the burden
of demonstrating that “a trial involving both counts would be so manifestly
prejudicial as to outweigh the concern for judicial economy.” Bythrow, 114
Wn.2d at 718. Prejudice may result from joinder where the defendant is
embarrassed or confounded by the presentation of separate defenses, orif a
single trial invites the jury to cumulate the evidence to find guilt or infer criminal

disposition. State v. Russell, 125 Wn.2d 24, 62-63, 882 P.2d 747 (1994).

In determining whether the potential for prejudice requires severance, a
trial court must consider four factors that may “offset or neutralize the prejudicial

-1 -
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effect of joinder™: (1) the strength of the State’s evidence on each count, (2) the
clarity of defenses as to each count, (3) the court's instructions to the jury to
consider each count separately, and (4) the potential cross-admissibility of

evidence on the other charges even if they were tried separately. Russell, 125

Wn.2d at 63; State v. Sanders, 66 Wn. App. 878, 885, 833 P.2d 452 (1992).

“[Alny residual prejudice must be weighed against the need for judicial economy.”
Russell, 125 Wn.2d at 63. We review a trial court’s denial of a CrR 4.4(b) motion
to sever counts for a manifest abuse of discretion. Bythrow, 114 Wn.2d at 717;

State v. Bryant, 89 Wn. App. 857, 864, 950 P.2d 1004 (1998).

In denying Phan's motion to sever the 11 sex offense counts from the 4
possession of child pornography counts, the trial court concluded that the counts
could not be easily separated “given the role that the pornography played in this
case in the grooming process.” The court elaborated by stating that, “the victim
in this case [A.P.] alleges that watching pornography together was something
that she was required to do and that it often led to sexual encounters or [that]
sexual encounters followed the watching of the pornography.” Ultimately—
relying on the doctrine of res gestae®—the trial court ruled:

| think it would be very difficult to present the fact[ual] background

into either the pornography charges or the abuse charges to a jury

in a way that did not refer to the other charges in a potentially
prejudicial manner and that’s simply because of the facts in the

8 Testimony may be admissible as res gestae evidence “if it is so connected in time,
place, circumstances, or means employed that proof of such other misconduct is necessary for 2
complete description of the crime charged, or constitutes proof of the history of the crime
charged.” State v. Schaffer, 63 Wn. App. 761, 769, 822 P.2d 292 (1991) (quoting 5 KARL B.
TEGLAND, WASHINGTON PRACTICE: EVIDENCE § 115, at 398 (3d ed.1989)), affd, 120 Wn.2d 616,
845 P.2d 281 (1993). Res gestae evidence is admissibie “in order that a complete picture be
depicted for the jury.” State v. Tharp, 96 Wn.2d 591, 594, 637 P.2d 961 (1981).
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case and how that, how the events occurred. So I'm not prepared
to sever the cases at this point and so this case will go forward with
all counts included.

On reconsideration, the trial court reiterated its reliance on the doctrine of

res gestae:

I'm going to deny the motion for severance. It's a difficult
decision, | think it's close, but given the fact that the viewing of
some pornography, including perhaps child pornography, | don't
know, with [the] victim [A.P.] was a part of [the] grooming process.
| continue to believe that the pornography charges are part of the
res gestae or part of the big picture that covers all of the offenses in
the case so I'm going to deny the motion to reconsider on that
basis.

Phan relies on State v. Sutherby, 165 Wn.2d 870, 204 P.3d 916

(2009), in contending that the trial court erred and for the proposition that
evidence of child pornography is so inherently inflammatory that—in
virtually all cases—all possession of child pornography counts must
always be severed from any and all other charges. But Sutherby does not
compel the resolution that Phan urges.

Indeed, the situation in Sutherby was much different. First, in
Sutherby, there was no evidentiary or testimonial connection between the
child rape and molestation charges, on the one hand, and the child
pornography charges, on the other. Nevertheless, in that case, “the State
consistently argued that the presence of child pornography on Sutherby's
computers proved he sexually abused his granddaughter, stating it ‘shows

his motive; why he touched L.K."” Sutherby, 165 Wn.2d at 885. Thus, the
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State argued, “[w]e know he is predisposed to touching children in a
sexual manner.” Sutherby, 165 Wn.2d at 886.

Second, Sutherby's jury was given “no limiting instruction directing
the jury that the evidence of one crime could not be used to decide guilt
for a separate crime.” Sutherby, 165 Wn.2d at 886.

Third, the prosecution contended that the child pornography
evidence was “admissible to show the absence of mistake or accident.”
Sutherby, 165 Wn.2d at 886. The Supreme Court disagreed, reasoning
that, “[a]s offered here, the evidence would merely show Sutherby’s
predisposition toward molesting children.” Sutherby, 165 Wn.2d at 886.
Thus, the court concluded, “it is highly likely that evidence of Sutherby's
possession of the child pornography would have been excluded in a
separate trial for child rape and molestation.” Sutherby, 165 Wn.2d at
886.

As will be discussed below, none of these deficiencies are present
herein. First, a connection between the sex abuse counts and
pornography (both child and adult) was set forth in the testimony. Indeed,
testimony was abundant that Phan repeatedly required A.P. to view both
types of pornography (including photos of herself) in the course of carrying
out his sexual attacks on her. Second, Phan'’s jury was properly instructed
on the need to separate the evidence on the various counts and to decide
each count separately. Finally, as to the sexual abuse counts, the State
did not treat the child pornography evidence as establishing a propensity

-14 -



No. 72935-7-1/15

or as material to mistake or accident. Instead, the evidence was deemed
admissible as part of the res gestae of Phan’s various crimes against A.P.
This case is not at all like Sutherby.

Indeed, the record shows that the trial court correctly applied the
four-part test for severance. On the first factor, the strength of the State's
evidence, the State’s case was strong on all counts. “When one case is
remarkably stronger than the other, severance is proper.” State v.
MacDonald, 122 Wn. App. 804, 815, 95 P.3d 1248 (2004). Phan claims
that because he essentially had no defense to the child pornography
charges, severance was required. But that is not so. Here, the personal
testimony of the three alleged victims, 16, 10, and 9 years of age at the
time of trial, was presented. Also presented was testimony that during the
search of Phan’s house, his little black bag, as described by A.P.,
containing sex toys and lubricant was located. A.P.’s mother testified that
she was not sexually active with Phan (eliminating her as Phan'’s possible
partner in need of the lubricant or for whom the sex toys were intended).
Medical testimony, supporting A.P.’s testimony concerning sexual abuse,
was presented. Donald Jones, the family friend, also testified to Phan’s
unusual behavior with his daughters — including instances of atypical
hugging, kissing, and biting. In sum, the evidence on all counts was
strong.

As to the second factor, clarity of defenses, Phan argues that he offered
differing defenses to the two groups of charges, specifying that while he denied
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engaging in sexual contact with any of the alleged victims of the sex abuse
charges his defense to the possession of child pornography charges was either
that A.P. had planted the pornography in Phan’s house or no defense at all.
Severance may be proper when a defendant is “embarrassed or confounded in
presenting separate defenses.” Russell, 125 Wn.2d at 62-63; Bythrow, 114
Wn.2d at 718 (internal quotation marks omitted) (quoting State v. Smith, 74
Wn.2d 744, 755, 446 P.2d 571 (1968)). Here, Phan was not “embarrassed or
confounded” in presenting a defense. In fact, his defense—general denial—was
the same as to all charges. His defenses were not inconsistent. They were just
weak.

Regarding the third factor, the trial court’s instructions to the jury, the jury
was properly instructed that “(a] separate crime is charged in each count. You
must decide each count separately. Your verdict on one count should not control
your verdict on any other count.” Appeliate courts have repeatedly found this
instruction sufficient to mitigate prejudice resuiting from joinder. See, e.q.,

Bythrow, 114 Wn.2d at 723; State v. Cotten, 75 Wn. App. 669, 688, 879 P.2d 971

(1994).°
Regarding the last factor, the cross-admissibility of evidence, the trial court
ruled that use of pornography—both child and adult—was part of the res gestae

of Phan's sexual attacks on A.P. Indeed, A.P. testified that she was often

% Phan contends that, where child pornography is involved, this instruction is always
ineffective and we should eliminate this aspect of the analysis. As this analysis is mandated by
our Supreme Court, we decline to do so.
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subjected to watching pornography prior to being subjected to sexual contact by
Phan. The trial court did not err in making its res gestae ruling.

Phan also makes a related claim. At trial, only three videos of child
pornography were played for the jury (as discussed at the pretrial hearing). In
particular, images showing A.P.’s bare genital area—of which there was
considerable testimony—were not shown (so as not to further victimize A.P.).
Thus, Phan contends, the precise images shown to the jury were not established
by testimony to be among the precise images show by Phan to A.P. during the
course of his sexual assaults upon her. Thus, the argument goes, they fail the
cross-admissibility test and were unfairly prejudicial.

This argument misses the main point: on the sex offense counts, any
prejudice to Phan arose from the jury’s knowledge of his possession of
pornographic images featuring children. A.P. testified to this. Whether the exact
images shown to the jury were or were not the precise images that A.P. had seen
as part of being repeatedly abused over the years did not alter the “sting” of the
child pornography charges. To prevail on his argument, Phan must be able to
point to specific prejudice. Bythrow, 114 Wn.2d at 720. Here, the prejudice to
Phan is the same whether the images were of A.P.’s vagina or sexual activity
with a different but similarly aged person.' If the prejudice was not unfair
prejudice where the images were of A.P. or where A.P.’s testimony would have

tied them directly to her abuse, then similar images (introduced instead) did not

0In fact, A.P. testified that she was subjected to images of sexual behavior involving
adults, children, and animals at various times through the years.
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constitute specific, unfair prejudice simply because the image itself was not tied
to the commission of another charged offense. The “sting” of the child
pornography images remained the same. The fairness or unfairness of
displaying them to the jury was unaffected by the decision to parse out images
depicting the victims of the offenses at issue herein or by not requiring A.P. to
specifically identify images to which she was subjected as a prelude to her
sexual abuse.

The trial court did not err by denying Phan's motion to sever.

i

Phan next contends that the trial court erred by denying his motion for a
Franks hearing. This is s0, he asserts, because the affiant, Detective Wagner,
recklessly or deliberately misled the issuing magistrate at the time that she
obtained the second search warrant by failing to inform the issuing magistrate
that it had been two years since A.P. had seen some of the pornography. The
record indicates otherwise.

The issuance of a search warrant is a “highly discretionary” act. State v.
Chenoweth, 160 Wn.2d 454, 477, 158 P.3d 595 (2007). Itis grounded in a
commonsense reading of the affidavit accompanying the request and any
reasonable inferences that can be drawn therefrom. Chenoweth, 160 Wn.2d at
477.

We begin with the presumption that the affidavit supporting a

search warrant is valid. [Franks v. Delaware, 438 U.S. 154, 171, 98

S. Ct. 2674, 57 L. Ed. 2d 667 (1978)]. Under Franks, in limited

circumstances, a criminal defendant is entitled to challenge the
truthfulness of factual statements made in an affidavit supporting a
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subjected to watching pornography prior to being subjected to sexual contact by
Phan. The trial court did not err in making its res gestae ruling.

Phan also makes a related claim. At trial, only three videos of child
pornography were played for the jury (as discussed at the pretrial hearing). In
particular, images showing A.P.’s bare genital area—of which there was
considerable testimony—were not shown (so as not to further victimize A.P.).
Thus, Phan contends, the precise images shown to the jury were not established
by testimony to be among the precise images show by Phan to A.P. during the
course of his sexual assaults upon her. Thus, the argument goes, they fail the
cross-admissibility test and were unfairly prejudicial.

This argument misses the main point: on the sex offense counts, any
prejudice to Phan arose from the jury's knowiedge of his possession of
pornographic images featuring children. A.P. testified to this. Whether the exact
images shown to the jury were or were not the precise images that A.P. had seen
as part of being repeatedly abused over the years did not alter the “sting” of the
child pornography charges. To prevail on his argument, Phan must be able to
point to specific prejudice. Bythrow, 114 Wn.2d at 720. Here, the prejudice to
Phan is the same whether the images were of A.P.’s vagina or sexual activity
with a different but similarly aged person.'® If the prejudice was not unfair
prejudice where the images were of A.P. or where A.P.’s testimony would have

tied them directly to her abuse, then similar images (introduced instead) did not

¢ In fact, A.P. testified that she was subjected to images of sexual behavior involving
adults, children, and animais at various times through the years.
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constitute specific, unfair prejudice simply because the image itself was not tied
to the commission of another charged offense. The “sting” of the child
pornography images remained the same. The fairness or unfairness of
displaying them to the jury was unaffected by the decision to parse out images
depicting the victims of the offenses at issue herein or by not requiring A.P. to
specifically identify images to which she was subjected as a prelude to her
sexual abuse.

The trial court did not err by denying Phan's motion to sever.

1]

Phan next contends that the trial court erred by denying his motion for a
Franks hearing. This is so, he asserts, because the affiant, Detective Wagner,
recklessly or deliberately misled the issuing magistrate at the time that she
obtained the second search warrant by failing to inform the issuing magistrate
that it had been two years since A.P. had seen some of the pornography. The
record indicates otherwise.

The issuance of a search warrant is a “highly discretionary” act. State v.
Chenoweth, 160 Wn.2d 454, 477, 158 P.3d 595 (2007). Itis grounded in a
commonsense reading of the affidavit accompanying the request and any
reasonable inferences that can be drawn therefrom. Chenoweth, 160 Wn.2d at
477.

We begin with the presumption that the affidavit supporting a

search warrant is valid. [Franks v. Delaware, 438 U.S. 154, 171, 98

S. Ct. 2674, 57 L. Ed. 2d 667 (1978)). Under Franks, in limited

circumstances, a criminal defendant is entitled to challenge the
truthfulness of factual statements made in an affidavit supporting a
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search warrant during a special evidentiary hearing. Id. at 155-56.
As a threshold matter, the defendant must first make a “substantial
preliminary showing that a false statement knowingly and
intentionally, or with reckless disregard for the truth, was included
by the affiant in the warrant affidavit, and if the allegedly false
statement is necessary to the finding of probable cause.” Id.

.. . Assertions of mere negligence or innocent mistake are
insufficient. 1d. [at 171.] Rather, the defendant must aliege
deliberate falsehood or reckless disregard for the truth. id.

Importantly, the Franks test for material representations has
been extended to material omissions of fact, [State v.] Cord, 103
Wn.2d [361,] at 367[, 693 P.2d 81 (1985)]. In examining whether an
omission rises to the level of a misrepresentation, the proper inquiry
is not whether the information tended to negate probable cause or
was potentially relevant, but whether the challenged information
was necessary to the finding of probable cause. State v. Garrison,
118 Wn.2d 870, 874, 827 P.2d 1388 (1992).

State v. Atchley, 142 Wn. App. 147, 157-58, 173 P.3d 323 (2007) (emphasis

added).
Prior to hearing argument on Phan’s motion, the trial judge set forth her
opinion after having read the initial briefing:

My first take based on the briefs and the arguments of both
counsel are, my first take is that as a factual matter | am not sure
that the information presented to the magistrate in connection with
the warrant application was, in fact, inaccurate. . . . | agree, in fact, |
circled some of the key language that the victim said that she had
seen extensive types of pornography and she said that it had been
almost two years since she had seen some of that pornography.
And | agree that's different from the situation we would be dealing
with if she had said it has been two years since I've seen any
pornography.

.. . And while | agree that it's unclear, her statement that she
had not seen some of that pornography in two years is unclear, but
because she didn’t say that she had not seen any of that
pornography for two years | would read her statement as saying it's
been two years since she has seen some of the pornography but
not all of the pornography or she would have said all of the
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pornography. So I'm inclined to find that as a factual matter there

was not a material misrepresentation of facts to the magistrate at

least as | see the facts now.

After hearing the argument of counsel, the trial judge reiterated
that, “I'm not persuaded that the information given to the magistrate was,
in fact, inaccurate,” and ruled that, “the Court does not see the necessity
for a Franks hearing so the motion is simply denied.”"

The trial judge’s ruling was sound. The record herein indicates that
Detective Wagner's affidavit relied, in part, on information obtained from two
separate conversations with A.P. On appeal, other than stating that Detective
Wagner deliberately or recklessly misled the magistrate—and cherry-picking from
the information that Detective Wagner had obtained in her conversations with
A.P.—Phan does not point to any evidence corroborating his assertion. In fact,
based on the trial judge’s explanation of her ruling, it is evident that she
concluded that it was not Detective Wagner’s presentation of the information that
was misleading but, rather, A.P.’s statement to Detective Wagner (that she had
not seen some of the pornography in two years) that was “unclear.” Ultimately,
the trial judge believed that “because [A.P.] didn’t say that she had not seen any
of that pornography for two years | would read her statement as saying it's been
two years since she has seen some of the pornography but not all of the

pornography or she would have said all of the pornography.” The trial judge

1 The record indicates that the trial judge who ruied on Phan's request for a Franks
hearing was also the judge who had originally signed the search warrant at issue.
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properly concluded that Detective Wagner did not deliberately or recklessly
mislead the magistrate in obtaining the search warrant.
\Y)

Phan next contends that the trial court erred by issuing the second search
warrant for his residence. This is so, he asserts, because the search warrant
was grounded on information that was stale and, thus, insufficient to establish
probable cause. The record indicates otherwise.

“Probable cause exists where there are facts and circumstances sufficient
to establish a reasonable inference that the defendant is involved in criminal
activity and that evidence of the criminal activity can be found at the place to be
searched.” Atchley, 142 Wn. App. at 161.

Here, Phan avers that the second search warrant was grounded on stale
information. First, the record is devoid of any indication that A.P. told Detective
Wagner that the pornography had been discarded or destroyed. Second, even
though A.P. stated that she had not seen some of the pornography in two years,
A.P. also informed Detective Wagner that compact disks containing pornography
would likely be found within the home,? that she had seen a picture of her bare

vagina on Phan's phone—at most—"within the last three weeks to a month”

12 The record indicates that the issuing magistrate was apprised of this fact at the time
that she issued the search warrant:

I knew that | had, | knew | had information that the victim had said to the
detective that there were CD’s present in the home and that they had, that the
pornographic ones had X's on them. . . . So | think all in all there was current
information in the possession of the detective that there were likely pornographic
CD’s in the home, it was current information that the detective had.
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preceding the search warrant, and that “within the last week and a half”
preceding the search warrant A.P. had seen still images of “juveniles, females,
very young looking females, naked on his phone and his ipod and his computer.”
Given the recent nature of this information, the trial judge herein appropriately
concluded that there were facts and circumstances sufficient to establish that
evidence of criminal activity would be found in Phan's residence. The search
warrant affidavit was sufficient to establish probable cause.
\Y

Phan next contends that his right to an impartial jury, guaranteed by the
Sixth Amendment to the United States Constitution, was denied him. This is so,
he claims, because the trial court denied his challenge for-cause to juror 14.
However, Phan later exercised a peremptory challenge against the juror, who
was removed from the jury. In such a circumstance, Phan does not set forth a

basis for appellate relief. United States v. Martinez—Salazar, 5§28 U.S. 304, 311,

120 S. Ct. 774, 145 L. Ed. 2d 792 (2000); State v. Fire, 145 Wn.2d 152, 163, 34
P.3d 1218 (2001).
\

Phan next contends that the trial court denied him his Sixth Amendment
right to confront the witnesses against him by restricting his cross-examination of
A.P. We disagree.

It is well established that a trial court that limits cross-
examination through evidentiary rulings as the examination unfolds
does not violate a defendant’'s Sixth Amendment rights unless its

restrictions on examination “effectively . . . emasculate the right of
cross-examination itself.” Smith v. Hilinois, 390 U.S. 129, 131, 88 S.
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Ct. 748, 19 L. Ed. 2d 956 (1968). Generally speaking, the
confrontation clause guarantees an opportunity for effective cross-
examination, not cross-examination that is effective in whatever
way, and to whatever extent, the defense might wish. Delaware v.
Fensterer, 474 U.S. 15, 20, 106 S. Ct. 292, 88 L. Ed. 2d 15 (1985).

State v. Turnipseed, 162 Wn. App. 60, 69, 255 P.3d 843 (2011) (first alteration in

original).

Herein, Phan was not prevented from attacking A.P.'s testimony and
credibility on cross-examination. He was simply prohibited from inquiring into a
collateral specific instance of prior conduct by A.P.—the details of an alleged
sexual relationship that she had with her boyfriend. The trial court's ruling in this
regard, which was entirely consistent with ER 608, did not “emasculate the right
of cross-examination.” Thus, Phan’s claim fails.

Vi

Phan next contends that the trial court erred by allowing an employee of
the Whatcom County Prosecutor’s Office to testify as an expert witness on child
sex abuse. This is so, he asserts, because the employee, Joan Gaasland-Smith,
was not qualified as an expert to discuss the subjects of how sex abusers and
sexual abuse victims usually behave. Further, he asserts that her testimony was

irrelevant and prejudicial. We disagree with both contentions.

? ER 608(b) provides:

Specific Instances of Conduct. Specific instances of the conduct of a witness,
for the purpose of attacking or supporting the witness’ credibility, other than
conviction of crime as provided in rule 609, may not be proved by extrinsic
evidence. They may, however, in the discretion of the court, if probative of
truthfulness or untruthfuiness, be inquired into on cross examination of the
witness (1) concerning the witness' character for truthfulness or untruthfulness,
or (2) concerning the character for truthfulness or untruthfutness of another
witness as to which character the witness being cross-examined has testified.
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A

Phan first asserts that Gaasland-Smith was not qualified to testify as an
expert. The record indicates otherwise.

The admission of expert testimony is governed by ER 702, which
provides: “[i]f scientific, technical, or other specialized knowledge will assist the
trier of fact to understand the evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training, or education, may
testify thereto in the form of an opinion or otherwise.”

Before testifying as an expert, the witness is subject to the requirements of
ER702. State v. Lord, 161 Wn.2d 276, 294 n.15, 165 P.3d 1251 (2007). Thus,
expert testimony is admissible under ER 702 where (1) the witness qualifies as
an expert and (2) the expert's testimony would be helpful to the trier of fact.

State v. Riker, 123 Wn.2d 351, 364, 869 P.2d 43 (1994).

“Practical experience is sufficient to qualify a witness as an expert.” State
v. Ortiz, 119 Wn.2d 294, 310, 831 P.2d 1060 (1992). However, “the expert
testimony of an otherwise qualified witness is not admissible if the issue at hand

lies outside the witness’ area of expertise.” State v. Farr—Lenzini, 93 Wn. App.

453, 461, 970 P.2d 313 (1999). The trial court's admission or rejection of expert
testimony is reviewed for an abuse of discretion. Ortiz, 119 Wn.2d at 310.

The record reveals that Gaasland-Smith testified as an expert pursuant to
ER 702. The trial judge herein based her finding that Gaasiand-Smith was an
expert on Gaasland-Smith’s education and experience, including that she held a
master’s degree in social work, was a licensed independent clinical social
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worker, had counseled child and adult victims of sexual abuse, had taught
courses on the subject of sexual abuse and neglect at a local university, and had
evaluated more than 3,000 sexual assault cases in her role at the prosecutor's
office. The fact that Gaasland-Smith was an employee of the prosecutor’s office
did not, by itself, render her unqualified to testify. State v. Flett, 40 Wn. App. 277,
285, 699 P.2d 774 (1985) (“once basic requisite qualifications are established,
any deficiencies in an expert's qualifications go to weight, rather than

admissibility of testimony”); accord State v. Weaville, 162 Wn. App. 801, 824-25,

256 P.3d 426 (2011).'* The trial court did not abuse its discretion by allowing
Gaasland-Smith to present expert testimony.
B

Phan next asserts that Gaasland-Smith’s testimony was both irrelevant
and more prejudicial than probative. Again, the record indicates otherwise.

Evidence is relevant if it has “any tendency to make the existence of any
fact that is of consequence to the determination of the action more probable or
less probable than it would be without the evidence.” ER 401. Relevant

evidence is generally admissible. ER 402. “The threshold to admit relevant

evidence is very low. Even minimally relevant evidence is admissible.” State v.
Darden, 145 Wn.2d 612, 621, 41 P.3d 1189 (2002). Here, Gaasland-Smith's

testimony was intended to help the jury understand the general behavioral

4 The record indicates that Gaasland-Smith was questioned specifically about her
relationship to the prosecutor’s office and her role within that office. Thus, the jury was
sufficiently apprised of the factors bearing on Gaasland-Smith’s credibility and sufficiently
equipped with the information necessary to weigh her testimony accordingly.
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tendencies and disclosure patterns that are exhibited by child victims of sexual
abuse. In this regard, her testimony was relevant to determining whether the
disclosures made by the three child victims in Phan’s case were more or less
probable. See ER 401.

Moreover, the trial court correctly analyzed whether Gaasland-Smith’s
testimony was substantially more prejudicial than probative. ER 403 states,
“[aJthough relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue delay, waste of time,
or needless presentation of cumulative evidence.” A trial court’s balancing of the
evidence's probative value against its prejudicial effect or potential to mislead is

entitled to great deference. State v. Luvene, 127 Wn.2d 690, 706-07, 903 P.2d

960 (1995). While, in this case, as the trial court recognized, there may have
been some potential for prejudice, the court believed that such potential was
outweighed by the evidence's probative value. Moreover, the trial court mitigated
any potential prejudice by admonishing the jury both that Phan *has not been
established to be a perpetrator in this case or any case, that is the presumption
of innocence still applies” and that it must consider Gaasland-Smith's testimony
for “background information on the issues of disclosure rather than any facts
about this particular case.” The trial court did not abuse its discretion by

admitting Gaasland-Smith’s challenged testimony.
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\l

Phan next contends that insufficient evidence supports the jury’s verdict
on count 9, child molestation in the first degree involving A.D. This is so, he
asserts, because no evidence was presented as to when that alleged incident
took place. We disagree.

The due process clauses of the federal and state constitutions require that
the State prove every element of a crime beyond a reasonable doubt. Apprendi
v. New Jersey, 530 U.S. 466, 476-77, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000);
U.S. CoNnsT. amend. XIV; WasH. CoNnsT. art. |, § 3. “[T]he critical inquiry on
review of the sufficiency of the evidence to support a criminal conviction must
be . . . to determine whether the record evidence could reasonably support a

finding of guilt beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307,

318,99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979). “[T]he relevant question is
whether, after viewing the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.” Jackson, 443 U.S. at 319.

“A claim of insufficiency admits the truth of the State’s evidence and all

inferences that reasonably can be drawn therefrom.” State v. Salinas, 119

Wn.2d 192, 201, 829 P.2d 1068 (1992). “In determining the sufficiency of the
evidence, circumstantial evidence is not to be considered any less reliable than

direct evidence.” State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980).

“Deference must be given to the trier of fact who resolves conflicting testimony
and evaluates the credibility of witnesses and persuasiveness of material
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evidence.” State v. Carver, 113 Wn.2d 591, 604, 781 P.2d 1308, 789 P.2d 306
(1989).
In Jury Instruction 31, the jurors were instructed:
To convict the defendant of the crime of child molestation in the first
degree, as charged in Count IX, each of the following elements of

the crime must be proved beyond a reasonable doubt:

(1) That between the 1! day of June 2008 and the 30" day of March 2013,
the defendant had sexual contact with [A.D.];

(2) That [A.D.] was less than twelve years old at the time of the sexual
contact and was not married to the defendant;

(3) That [A.D.] was at least thirty-six months younger than the defendant;
and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been

proved beyond a reasonable doubt, then it will be your duty to

return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a

reasonable doubt as to any one of these elements, then it will be

your duty to return a verdict of not guilty.

Here, A.D. testified that her date of birth is January 19, 2004 and that the
last time that she spent the night at Phan’s house was “at the age [of] eight or
nine.” Given this information, it was reasonable for the jury to infer that Phan
committed an act of molestation against A.D. in the latter part of the date range in
element one—given that she was 9 years old in 2013—and that her date of birth

established both that she was younger than 12 years old and that she was at

least 36 months younger than Phan at the time that the offense was committed.
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Viewed in the light most favorable to the State, this evidence is sufficient to

support the jury's verdict of guilty on count 9.

o/
7

Affirmed.

We concur: 4

Trhdkey , 3 e d M&&,‘%
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