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A. IDENTITY OF PETITIONER

Mr. Graham was the appellant in COA No. 73107-6-1.
B. COURT OF APPEALS DECISION

Graham seeks review of the decision issued April 25. Appx. A.
C. ISSUES PRESENTED ON REVIEW

I. Whether the sentencing court erved by imposing an
exceptional sentence premised on the aggravating Factor of “particular
vulnerability.”

2. Whether the aggravating factor of particular vulnerability is
unconstitutionally vague.
D. STATEMENT OF THE CASE

1. Charges and State’s theory of the case. The defendant

Sean L. Graham was charged with one count of first degree assault for
battery of King County Jail/Department of Corrections Officer Gil
Letrondo while Graham was a detainee at the Kent Regional Jail. CP
1-11: CP 226-28. According to the State’s allegations, Sean Graham
was a Jail detainee: on January 9. Mr. Graham was disciplined by King
County Jail (KCJ) Officer Gil Letrondo. who revoked his out-of-cell
privilege for that day. Graham threatened Officer Letrondo, aud said

he would kill him. On January 10. Mr. Graham was angry and yelling



about his punishment for Jail rules violations. CP I-11: Supp. CP ___
(Sub # 172 — Srate’s trial brief. at pp. 5-0).

On January 11, in the afternoon. KCJ Officer Michael Wells was
with Officer Letrondo near the duty station. adjacent to the detainee’s
shower arca, when Mr. Graham exited his cell, and “approach|ed]
|Officer Letrondo] at a very fast pace™ and punched the officer twice,
causing Letrondo to go unconscious and fall to the tloor. prone. CP 1-
11: State’s trial brief, at pp. 5-6. Graham “continued 1o assault the
unconscious officer” while he was lying on the ground unconscious. by
Kicking and stomping on him. State’s trial brief, at p. 6. A note or
letter was later found in Mr. Graham’s cell in which he had written, on
January 5. that he was angry and was “ready to kill” the Jail guards.
CP 7-8 (affidavit): State’s trial brief, at p. 8.

2. Aggravating Factor(s). In addition to the charge of

assaulting Officer Letrondo with intentional “foree and means™ likely
to produce great bodily harm or death, the State alleged an aggravating
factor that Letrondo was “particularly vulnerable” because Mr. Graham
continued to physically assault Letrondo after he was prone on the
floor and unconscious following Graham’s first two punches, CP 1-11:

CP 206: CP 199: 11724/1ARP at 119 (prosecutor’s closing argument. in

18]



reference to particular valnerability. arguing: “What we arve referring to
is about when Officer Letrondo was on the ground, unconscious.”). The
jury also found the aggravating factor that Officer Letrondo was a law
enforcement officer. GP 205.

3. Sentencing. At sentencing. the trial court nmposed standard
range terms, with an additional 12 months for cach aggravating factor
for a total of 301 months incarceration. 1/9/15RP at 273-74; CP 229-40;
CP 205, CP 206. My, Graham timely appealed his judgment and
sentence and the Court of Appeals affirmed.

E. ARGUMENT
(1). THE SENTENCING COURT ERRONEOUSLY IMPOSED
AN EXCEPTIONAL TERM PREMISED ON RCW

9.94A.535(3)(b) “PARTICULAR VULNERABILITY”
AND RCW 9.94A.537(6).

(a). Review is warranted. Review is warranted because the
exceptional sentence was imposed in violation of Due Process where the
evidence was insufficient. RAP 13.14(b)(3).

(b). Facts. Ofticer Wells was with Officer Letrondo when the
incident commenced. 11/18/I1RP at 34. When Officer Wells veturned
to the officers” duty station after taking a break. the two officers
exchanged keys. Mr. Graham was in the adjacent shower area of the

anit. 1T/I8/1ARP at 48, While Officer Wells was reviewing the



station’s loghook, he looked up. and he observed Mr. Graham suddenly
approach Officer Letrondo quickly from behind. Graham “swung and
hit™ Officer Letrondo with a closed [ist. causing him to begin to
stumble. TI/18/14RP at 49-50. Although Wells punched Graham in
reaction. Mr. Graham struck Officer Letrondo a second time; he seemed
to be focused on assaulting Letrondo. 11/18/14RP at 53.

As a result of being struck again. Officer Letrondo fell back
against the glass partition of the station area, and fell to the ground.
11/18/14RP at 53-35. Officer Wells called a “code blue™ over the radio,
and at the same time, Mr. Graham “started jumping up and down on
top of Officer Letrondo. stomping on the upper part of his body here
around the head and neck area.” 11/18/14RP at 54-55. He did this
several times. 11/18/14R1 at 56.

Witnesses described Officer Letrondo variously as being
conscions, semi-conseious, or unconscious when they observed Mr.
Graham battering him while he was on the floor. TI/18/14RP at 34, 52-
54 (Wells, testifying that the first punch caused Letrondo to be
“dazed,” and the second caused him to fall unconscious); THIT/TARP at

112, 116: THA3/TARP a1 98, 106.



Officer Wells managed to get Mr. Graham off of Officer
Letrondo, with assistance from the other KCJ officers who had arrived.
HIZT8/T4ARP at 56. Officer Letrondo. because of the attack. did not
recall the assault. However, he did testify that Graham threatened to
kill him hefore the incident. T1/18/14RP at 131-2, 137-39.

A letter or note was located in Mr. Graham’s cell in which the
defendant, approximately a week earlier. had written that he wanted to
kill lawyers and guards. TH/1TT/LARP at 35, 41, 46 (testimony of Officer
Katie Hicks): Supp. CP __. Sub # 181 (redacted exhibit 19).

(¢). Exceptional sentences and aggravating factors generally;

particular vulnerability. Tn general. exceptional sentences ave reserved

for commissions of the crime that are worthy of greater punishment
than is standard for the offense, and thus matters considered by the
Legislature in setting the standard punishment for the degree of a erime

are not a proper basis for an exceptional sentence. State v. Stubbs. 170

Wn2d 117,123, 240 P.3d 143 (2010). Particular vulnerability is an
aggravating factor. RCW 9.94A.535(3)(b): see Laws 2010 ¢ 274 § 402,
eft. June 10. 2010) (in effect at time of defendant’s January. 2011
offense). However. “particular vuluerability™ of a victim of an assault

means both



* that the defendant’s physical attack on the
vietim was with knowledge of the victim's

particular vulnerability: and

* that this vulnerability was a substantial factor

in the commission ol the offense charged.

See State v, Sulenman, 158 Wn.2d 280, 290-92, 113 P.3d 795 (2000);

see. e State v, Gordon. 172 Wi 2d 671, 680, 260 P.3d 884, 888
2011 (vietim of felony murder by assault hidden from view between
vehicles was vulnerable to attack by the perpetrators). With regard to
the sufficiency of the evidence to support an aggravaling factor, post-

Blakely v. Washington. 542 U.S. 296. 124 8.Ct. 2531, 1539 L.Ed.2d 403

(20041)the factor must he proved “heyond a reasonable doubt™ and must
be so reviewed on appeal. State v, Zigan. 166 Wn. App. 597, 601-02,

270 P.3d 625 (2012).

(d). The SRA standards for proving “particular vulnerability”

beyond a reasonable doubt are not met by the fact that the defendant

rendered the vietim temporarily unconscious during the crime of

intentionally commiuting assault with force or means likely to produce

great bodily harm or death. This Court has recognized that the

Washington cases have genervally applied the “particular vulnerability™
aggravating factor to cirenmstances where the defendant knowingly

selects the vietim because of the valnerability, rather than where the

6



victun becomes inereasingly injured simply because of the commission

of the crime itself. This Court of Appeals in State v. Barnett noted this,

although also citing. and offering its own desceriptions of. two cases
which might seem to depart from the rule:

We have generally applied the particular valnerahility
factor to victims who are vulnerable at the time the attack
begins. See [State v, Nordby. 106 Wn.2d 514 518, 723
P.2d 1117 (1986) |(defendant pleaded guilty to vehicular

assaull: vietim, who was pedestrian pushing bicycle, was

“completely defenseless and vulnerable™): State v. Bedker.
74 Wa, App. 87, 94. 871 P.2d 673 (1994) (four- to five-
year-old vietim of child rape was vulnerable): State v,
Scott. 72 Wn. App. 207. 217. 866 P.2d 1258 (1993) (78—
year—old vietim who suffered from Alzlieimer's disease was
particularly vulnerable), aff'd sub nom. State v. Ritchie.
126 Wn.2d 388, 894 P.2d 1308 (1995). However. victims
may_be rendered particulacly vulnerable by their attacker.
See [State v.] Ogden. 102 Wn, App. [357]. 367-68, 7 P.3d
839 [(2000)] (victim rendered unconscious hy repeated
blows to the head) |. review denied. 143 Wn.2d 1012
(2001)]: State v. Baird. 83 Wn. App. 477,489, 922 P.2d

157 (1996) (victim became particularly vulnerable after

being beaten unconscious).

(Emphasis added.) State v. Barnett. 104 Wn. App. 191, 204, 16 P.3d
7481 (2001) (but rejecting finding of particular vulnerability because
“Mr. Barnett chose Ms. M. because of their failed relationship, not
hecause she presented an easy target lor a random erime [by being 17
and home alone|. The evidence does not support a finding of particular

vulnerability.”™).

-~1



(i). Ogden and Baird distinguished.

These last two decisions cited by Barnett are ones the
Respondent may cite as showing that the prosecution proved particular
vulnerability as a substantial factor beyond a reasonable doubt. But

the Ogden and Baird decisions cannot be applied to the present case.

These decisions pre-date Blakely, 1o a time when trial courts needed
only find by a mere “preponderance ol the evidence™ that an
aggravating factor, such as particular vulnerability being a substantial

factor, was established. Sec In re Personal Restraint of Ilall, 163

Wn.2d 346, 351-52. 181 P.3d 799 (2008). Both Ogden and Baird were

assessed on appeal under former RCW 9.94A.530(2) (which stated that:
“[rihe facts shall he deemed proved at the {sentencing| hearing by a
preponderance of the evidence.™). Alone. this fundamental
constitutional difference in the standards of proof leaves Ogden and

Baird inapplicable to affirm the special verdict in this post-Blakely

case. where the proof must be sufficient to allow the jury to find the

factor proved beyond a reasonable doubt. Sce generally State v. Green.
91 Wn.2d 216. 220-21. 616 P.2d 628 (1980): In ve Winship. 397 U.S.

358. 364, 90 S.Cr. 1068, 25 L. 19d.2d 368 (1970): Jackson v. Virginia, 443

L.5. 307, 318. 99 S.Ct. 2781, 61 L.EEd.2d 560 (1979).



I further distinguishing of Ogden and Baird were necessary.

then Mr. Graham rvespeetfully argues that the cases were not correctly
reasoned., especially if applied to the facts of this case. In Ogden, this
Court first noted the general rule that particular valnerability cases
“typically .. involve vietims who are particularly vulnerable hefore
the attack began.” State v. Ogden. at 367. The Court then made clear
that it was deciding Ogden on its facts, rather than holding that any
time a victim suffered multiple blows and thus became vulnerable, the
vietim was particularly vulnerable. State v. Ogden. at 369.

Of course. the Ogden Court found particular vulnerability at
sentencing. Ogden, at 360, 368. Consonant with the dramatically
different pre-Blakely state of alfairs, the matter was left to be assessed

one way or the other by the sentencing court, and at its “discretion.”

Ogden. at 368.!

" n favor of the general rule. the Ogden Court cited State v, Jacohsen.
95 Wa. App. 967, 979-80. 977 P.2d 1250 (1999) (concluding that a five-vear
old victim was particularly valnerable): |State v, Scott, 72 Wa. App. 207, 217,
866 P.2d 1258 (1993)] (concluding that a 78-vear old victim who suffered
from Alzheimer's disease was particularly vulnerable). State v, Ogden. at 367.
The Court also noted cases that departed from the then-applicable standard
under former RCW 9.94A.390(2)(b) that the particular valnerability must be
from youth, age, or disability or ill health, citing State v. Cardenas, 129
Wn.2d 1, 10-11, 914 P.2d 57 (1996) (concluding that pedestrian vietim of
vehicalar homicide was particularly vulnerable): State v. Ross, 71 Wa. App.
550. 505-66. 861 P.2d 473 (1993). 71 Wn. App. 556. 883 P.2d 329 (1994)

(concluding that women alone in offices open to the public are particularly




In the facts of Ogden. the charge was that the defendant
committed first degree felony-murder where one Lapusan died in the
course of the defendants first degree rohbery of hini. The record
indicated that Ogden “committed first degree robhery by unlawfully

taking money from Lapusan's person by inflicting bodily injury upon

him.” State v, Ogden. 102 Wn. App. at 363-61. This Court reasoned
that “after Ogden ll;ll him on the head numerous times rendering him
unconscious. Lapusan -- unlike other vietims -- was unable to resist or
avoid being stabbed and robbed, and Ogden knew this.”™ State v,
Ogden. 102 Wa. App. at 307.

Accordingly. the issue in Qgden involved a person who was
particularly vulnerable to a taking. i.e.. the robbery that was
committed. Ogden was not charged with assault, and the case did not
give this Court of Appeals the occasion to analyze whether someone
who is assaulted by punching and stabbing could be deemed
particularly vulnerable on grounds they were susceptible to being

stabbed because the assault commenced with punching that caused

vulunerable); State v, Hicks. 61 Wi, App. 923, 931, 812 P.2d 893 (1991)
(concluding that sleeping vietims are particularly vulnerable). Ogden. at 366-
67.
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uticonsciousness, Ogden is not authority for application of the
aggravating factor in this assault case,

My, Graham also respectfully argues that Ogden would not well-
reasoned for purposes of application to the instant case, in so far as the
Court also stated that “Ogden's actions in this case are
indistinguishable from the actions of a perpetrator who finds a person
lying on the ground immobilized. and seizes the opportunity to rob and
stab the person to death, knowing that the victim is unable to resist.”
Ogden. at 368, This statement may be tenable where Ogden involved
robbery. However, il it were to be applied to an assault case (which
Ogden was not) such as Mr. Graham's, the statement would simply heg
the question presented here.

The Baird case involved a defendant who struck his wife in the
face. causing unconsciousness. followed by further. unfortunate facts,
State v. Baird. 83 Wn. App. at 489. The criine was first degree assault,
like this case. but charged under the alternative that Baird actually did
cause great bodily harm, State v, Baird. 83 Wn. App. at 487, Baird hit
his wife in the face with a lead-lined glove while she was drying her hair
in the bathiroom. Mrs, Baird went unconscious gradually: she

intermittently recalled the next thing being that the defendant helped

11



her down the stairs to the first floor, where, some time later, she was
discovered by paramedics bleeding profusely. Baird. 83 Wn. App. at
480,

Testimony of fact witnesses and experts allowed the jury to find
that Mre. Baivd, before calling 911, had deliberately cut off the vietim’s
nose and secreted it. In addition he had carefully and symmetrically
cul off her eyelids. but without injuring her eves. A medical expert
testified that this latter injury was certainly not caused by slashing,
Baird. 83 Wn. App. at 180-82.

The trial court found that Mrs. Baird was particularly
vulnerable because she was unconscions when Baird mutilated her face.
Baird. 83 Wn. App. at 488. This Court properly found that the
evidenee, although couflicting. supported a factual determimation that
Vs, Baird was unconscious. Baird, at 488. The Court then dismissed
the defendant's perhaps conclusory argument that “it would set *a
dangerous precedent” " to apply particular vulnerability:

Baird also argues that it would set “a dangerons

precedent™ if this court concluded the victim was

particularly vulnerable hecause of the assault

itself. But a victim beaten unconscious and then

further assaulted is surely no less vulnerable than

a sleeping vietim, The trial court, therefore, did

not err when it concluded Susan was particularly
vulnerable,



Baird. at 489, The fact pattern of Baird makes it different from this
‘ase. This Court's reasoning and the facts of the case make elear the
consequentiality ol the fact that the first degree assault of which Mr,
Baird was guilty was committed by the actual causing of great bodily
harm by the infliction of the cutting injuries. Baird. at 187. 189. The
question presented was whether that crime -- the actual causing of
great bodily harm -- was committed on a vietim who was particularly
vulnerable. where she was unconscious. and the answer in that case,
under those facts. had to be ves.

(ii). The prosecution theory of a single assault in this case.

This is very different from Mr. Graham's case. The charge put
to this jury. and the State's trial theory. were that Mr. Graham
surprise-attacked Officer Letrondo. He did so with a raining down of
blows. by fists and kicking. that progressively and rapidly caused great
bodily harm. Importantly, the extent of the harm caused was
employed to persuade the jury that Mr. Graham was guilty on grounds
that he committed the crime by mtent. because he intended the result
that occurred. at a minimum. Thus. under the jury instructions and
the sole statutory alternative put to the jury. he was guilty of first

degree assault per RCW 9A.36.011. subsection (a). hy assault with

13



“lorce or means likely to produce great bodily harm or death.” The
record of the entire case leaves no doubt that the prosecution used the
totality of Graham’s conduct to prove him guilty of an attack which.
with intent formed beforehand, used the degree of force and means
cqualling first degree assault. distinguishing this case from Baird.

IFor example, in opening statement, the prosecution announced
that two days before the assault, the defendant promised that he would
beat up Officer Letrondo “and kill him™ if he opened the door to his
cell. 11/12/T4RP at 2. Consistent with the charge, the State said it
would prove that Mr. Graham approached and attacked the officer while
harboring the required intent to engage in assaultive conduct that
would cause ‘permanent” unconsciousness:

[He] had the intent to inflict great bodily harmn on

Officer Letrondo: that hie assaulted Officer

Letrondo:; and he did so with force and means

likely to cause great bodily harm or death.
(Emiphasis added.) 11/12/14RP at 3-4. Then, in the same breath, the
State made clear its theory — which this Court should now deem
untenable under the SRA = that the assault victim fit the “particular
valnerability™ aggravating faclor

because when the defendant was assaulting Gill

Letrondo. he lied on the ground. unconscious and

motionless.



(Emphasis added.) TVI2/TARP at 3-4.

Mr. Graham notes that the Ogden Court rejected Ogden’s
argument that Baird should be distinguished by the fact that in Baird
there was a temporal break in between the initial hitting and the later
injuries, which Ogden argued distinguished his casc from Baird because
it allowed the victim in Baird to be deemed particularly vulnerable to
the later injuries. Ogden. at 368. This is not entirely accurate. where
the Baird facts appeared to show not only some temporal. but also a
spatial gap in a changed location in the home,

In this case. there was certainly no temporal or geographic
break between the first hlows and then the kicks and stomping. More
significantly, this case is also unlike Baird because there. guill was
obtained under the alternative of actual hodily harm inflicted, and that
harm was the cutting injuries surgically inflicted on a vietim who they
could not be inflicted upon unless she was unconscious. Baird, ar 480-
81.188-89. Baird was a case where the expert medical testimony
allowed the jury to find that it was only because Mrs. Baied was
unconscions — indeed. this Court reasoned that she must have heen
unconscious -- that the defendant could have committed the necessarily

‘careful” and systematic cutting. a type of harm that could not be

15



caused by a slashing attack. In this case. in contrast. there was a single
violent attack. that showed one intent — the requived first-degree intent
-- rather than any targeting upon a victim who had lost consciousness,

and was thereby vulnerable.

This was the sole theory from the beginning of the case, to the
end. In closing argument, the prosecution returned to the theory
previewed in opening that the planned goal and the increasingly high
injury inflicted. showed the specific intent necessary for (irst degree
assault. The State voeiferously fought the defense theory of lesser
fourth degree assault, arguing that the defendant was not someone who
flailed or vented. or acted on the spur of the moment without intent to
greatly harm. Rather, as attested 1o by his letter. oral threats, and
conduct, Graham specifically planned an assault with the intent of the
highest possible degree available under Chapter 9A.36. See 11/24/14RP
at 92-105 (State’s closing arguinent that the letter and threats showed
the pre-existing goal to canse great bodily harm or death, and if a
person does these actions, “common sense tells us [that My, Graham]
intended . .. to kill them or to greatly harm them.™): 11/24/14RP a1 92-

93 (State’s rebuttal closing argument that the defendant “wasn’t out of

16



control.” but had the goal to commit the actions of first degree assault
and then bided his time and waited, then struck).

The trial facts jibed solely with this manner in which the State
said it would submit the case to the jury. See also Supp. CP ___ (Sub #
L7TA (State’s proposed instruetions based on WPIC 35.01-first degree
assault, WPIC 10.01 - intent, and WPIC 2.04 - great bodily harm
icluding significant impairment of function). T'here was no particular
vulnerability in fact or law based on loss of consciousness, because that
factor must distinguish the erime. It cannot be predicated on the very
facts — intentional use of force or means likely to cause temporary loss

of functioning -- that elevated the assault to assault in the first degree.

All of this demonstrates that this case is not Baird. or Ogden.
This is certainly not a case in which the proof or the theory of guilt at
trial can be portrayed after trial as involving a vietim selected for
attack because of a particular vulnerability. Instead this was an
assault that carried the intent, from the outset of the attack and belorve,
to use such force and means that naturally rendered the vietim prone,
unconscious. and greatly mjured.

Il these facts allow a jury to lind particular vulnerability, then

any first degree assault by battery which progressively causes bodily



injury. then serious bodily injury, and then great bodily injury. until
the first degree is reached by proving the high required intent, will
automatically warrant the extra punishment. Effectively. the standard
range for this offense can he supplemented at government whim.
whenever the prosecutor decides to charge the factor in addition to the
base offense. In such eircumstances, this Court’s important ability to
conduct appellate review. to determine whether (or not) the factor and
the extra incarceration is warranted. becomes a non-existent, purely
illusory power. As serious as the defendant’s conduct was. the supposed
vulnerability by unconsciousness inhered in the State’s proof of
commission of the erime itself,

(2). THE PARTICULAR VULNERABILITY AGGRAVATING
FACTOR IS UNCONSTITUTIONALLY VAGUE,

(a). Review is warranted. Review is warranted because the

particular vulnerability aggravating factor is unconstitutionally vague
under Due Process. RAP 13.4(b)(3). A law violates the Fourteenth
Amendment’s Due Process vagueness doctrine if it fails to either: (1)
provide the public with adequate notice of what conduct is proscribed:
or (2) protect the public from arbitrary or ad hoc enforcement.,

Spokane v. Douglass, 115 Wn.2d 171. 177, 795 P.2d 693 (1990).

18



Thus a law is vague where it impermissibly delegates basic
policy matters to policemen. judges. and juries for resolution on a
subjective basts, with the concomitant dangers of arbitrary and

diseriminatory application. Grayned v. City of Rockford, 408 U.S. 104,

109. 92 8.Ct. 2294, 33 L.EA.2d 222 (1972). Laws which impart an
uncommon degree of subjectivity to the jury’s consideration of a fact
mayv be invalidated on Due Process vagueness grounds. Johnson v.
United States. _ ULS. . 135 8.Gt. 2551, 2557, 192 1, Ed.2d 569
(2015) (residual clause of Armed Career Criminal Act. which imposes a
mandatory sentencing cnhancement was unconstitutionally vague
because of too high a level of generality). And a criminal statute that
“leaves judges and jurors free to decide. without any legally fixed
standards, what is prohibited and what is not in each particular case,”

stmilarly violates Due Process, Giacco v, Pennsvlvania, 382 U.S. 399,

80 S.Cr. 518. 15 L.Ed.2d 417 (19006).

(b). The present case exemplifies the constitutional vagueness of

the “particular vulnerability” aggravating factor. According to the

State’s theory of guilt below, Mr. Graham made a specific decision,
gestating in his mind for as much as a week beforehand, to physically

assault a Jail guard with such force and means. by use of fists and
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kicking. that would be likely to cause great bodily havim or death. He
could have had no notice that his assault of Officer Letrondo. hitting
and striking him in a repeated manner so as to rapidly leave him on the
floor with great injury. would not just be a fivst degree assault bhut also
subject him to automatic punishment for an aggravating factor.

Further, if juries can find the aggravating factor under these
facts and authorize sentenciug courts to exceed the standard
Legislative punishment for this seriousness-level X1 erime. then there
truly arve no adequate standards to preclude arbitrary and ad hoc

application of the factor. See also Valerio v. Crawford. 306 F.3d 712,

-

756-57 (2002). cert. denied sub nom. McDaniel v. Valerio, 538 U.S. 994

(2003).
F. CONCLUSION
Based on the foregoing, Mr. Graham asks that this Court accept

review and reverse his convietion and sentence,

5 4
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TRICKEY, A.C.J. — Sean Graham appeals his convictions for one count of
first degree assault and three counts of custodial assault. He argues the trial
court abused its discretion when it denied his motion for mistrial after a witness
referred to his cell block as a “disciplinary unit.” He also contends his exceptional
sentence is improper because the State failed to present sufficient evidence to
support the aggravating factor of particular vulnerability and that the statute
permitting this factor is unconstitutionally vague.

Because the allegedly prejudicial comments did not warrant a mistrial, we
conclude the trial court did not abuse its discretion when it denied the motion.
Further, the record shows the State presented sufficient evidence to support the
aggravating factor, and Graham's vagueness challenge fails. We affim the
judgment and sentence.

FACTS

In January 2011, Sean Graham was an inmate at King County’s Maleng

Regional Justice Center in Kent, Washington. Graham was held in “Nora East,”

a segregation unit—also known as solitary confinement—in which inmates

az7e
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remain in individual cells for 23 hours per day, and are allowed out for one hour
to bathe, make phone calls, receive visits, exercise, and do other activities.! On
January 8, 2011, Corrections Officer Gil Letrondo was on duty in Nora East when
officers performed a security check of the cells. One officer discovered
contraband food in Graham's cell. The sergeant on duty determined the food
constituted a rule infraction and decided that Graham would lose his hour out of
his cell the following day.

On January 10, Letrondo told Graham that he had lost his hour out that
day. Letrondo testified that this made Graham “very mad.”? Graham called
Letrondo a “pussy motherfucker,” and said, “Let me out. I'll beat you up and kill
you.”

On January 11, the next day, Officer Michael Wells was monitoring Nora
East while Graham was outside of his cell. Letrondo arrived to relieve Wells for a
15-minute break. Wells asked Letrondo if Graham should go back into his cell,
but Letrondo declined, stating he “didn’'t want to aggravate the situation.” Wells
left Letrondo to monitor Nora East for approximately 12 minutes. After Wells

returned, he and Letrondo stood at a central officer counter discussing a

' 2 Report of Proceedings (RP) (Nov. 3, 2014) at 52, 10 RP (Nov. 18, 2014) at 36.
Consistent with the parties, the verbatim report of proceedings are numbered as follows:
1RP (Oct. 30, 2014); 2RP (Nov. 3, 2014); 3RP (Nov. 4, 2014); 4RP (Nov. 5, 2014); 5RP
(Nov. 10, 2014); 6RP (Nov. 12, 2014—opening statements); 7RP (Nov. 12, 2014); 8RP
(Nov. 13, 2014); 9RP (Nov. 17, 2014); 10RP (Nov. 18, 2014); 11RP (Nov. 24, 2014),
12RP (Nov. 25, 2014); 13RP (April 11, 2011 through Dec. 28, 2011); 14 RP (March 7,
2012 through Nov. 27, 2012); 15RP (Feb. 27, 2013 through Dec. 4, 2013); 16RP (March
17, 2014 through April 9, 2014—competency hearing); and 17RP (Jan. 9, 2015—
sentencing).

210 RP (Nov. 18, 2014) at 129.

310 RP (Nov. 18, 2014) at 129-30.

410 RP (Nov. 18, 2014) at 132,
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computer issue. Wells glanced down at a logbook. When he looked up, he saw
Graham approximately two feet away from Letrondo, “moving very fast towards
him."

Graham struck Letrondo in the temple area with a closed fist. Letrondo
stumbled back four or five steps. Wells hit Graham in the face and made a “code
blue” distress call on his radio.® Graham ran over to Letrondo and hit him a
second time, and Letrondo stumbled and fell against the back wall. Letrondo fell
to the floor and stopped moving. He appeared to be unconscious.

Wells rushed over and exchanged blows with Graham. Graham struck
Wells in the jaw, knocking him backwards briefly. While Wells was dazed,
Graham stomped on Letrondo, who was still motionless on the floor:

At that point, inmate Graham ran over and started jumping
up and down on top of Officer Letrondo, stomping on the upper part

of his body here around the neck and head area.

H'e' Was jumping in the air as high as he could and stomping
down with one foot on top of him.]

Letrondo never moved while this occurred. Wells reengaged with Graham and
got him off Letrondo. Wells and three other officers eventually subdued Graham
and placed him in a holding cell down the hall in another part of the jail.

Other officers responded to Letrondo, who was lying motionless on the
floor with a pool of blood around his head. Letrondo exhibited labored breathing

and could not speak. He had memory problems and could not identify the

510 RP (Nov. 18, 2014) at 49,
%10 RP (Nov. 18, 2014) at 53.
710 RP (Nov. 18, 2014) at 55.
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president or recall where he was. He spent three days at Valley Medical Center,
where doctors discovered injuries to Letrondo’s face, chest, and the back of his
head. A CT (computed tomography) scan revealed internal bleeding around his
brain. Letrondo later required nose surgery, and he suffered from memory
problems for years following the incident. He never returned to work.

The State charged Graham by first amended information with one count of
first degree assault with two aggravating factors, four counts of custodial assault,
and one count of harassment. Count 1 alleged that on January 11, 2011,
Graham assaulted Letrondo with intent to inflict great bodily harm and with force
and means likely to produce great bodily harm or death. The first aggravating
factor alleged that Graham knew or should have known that Letrondo was
particularly vulnerable or incapable of resistance, and that Letrondo's
vulnerability was a substantial factor in the commission of the offense. The
second aggravating factor alleged that Graham committed the offense against a
law enforcement officer who was performing his official duties at the time of the
offense. Counts 2 through 5 alleged that Graham intentionally assaulted Officers
Michael Wells, Marcial Williamson, Michael Allen, and Timothy Wright. Count 6
alleged that Graham threatened Corrections Officer Sharon Coleman with bodily
harm.

The State agreed to sever count 6 and continued to trial on counts 1
through 5. The jury convicted Graham on counts 1 through 4, finding both
aggravating factors in count 1. The jury acquitted Graham on count 5—custodial
assault of Timothy Wright. Following the trial, the State dismissed count 6.

4
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The court imposed an exceptional sentence of 301 months on count 1,
which included the high end of the standard range for assault in the first degree
with an offender score of 8 plus 12 additional months per aggravating factor. The
court imposed standard-range terms of 43 months each on counts 2 through 4, to
run concurrently with count 1. Graham appeals.

ANALYSIS
Mistrial

Graham argues the trial court abused its discretion when it denied his
motion for a mistrial after a State witness violated the trial court's motion in limine
by indicating that Graham occupied a segregated unit intended for “ultra security”
inmates with disciplinary violations.®

During motions in limine, the State sought the court's permission to
discuss Graham'’s custody status. The State wanted to explain that Nora East
was an area designated for "administrative segregation” for “inmates who have
had disciplinary problems.” The State argued the circumstances surrounding
Graham's custody were relevant to explain the physical layout of the area where
the crime occurred and the unique policies affecting inmates residing in Nora
East—namely, that they are permitted outside of their solitary cells for only one

hour each day.

87 RP (Nov. 12, 2014) at 42.
® 2 RP (Nov. 3, 2014) at 50.
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The court agreed with the State, but noted its concern that testimony

regarding Nora East could imply that the inmates in that unit exhibit a propensity

for violence:

Well, it's clearly relevant, what the layout of the area was,
where the incident occurred, that there's limited access to common
areas, limited access to the cells, that it's not an open pod, the one-
hour rule. All that is clearly relevant.

My concern is saying that he was in an administrative
segregation does strongly imply that's because of prior disciplinary

problems, which could lead the jury to infer a propensity for
violence.l'0!

The court reserved ruling on the issue and told the parties to propose a solution
for how to refer to Nora East:
Maybe you and [defense counsel] could talk about that. So

I'm going to reserve on that, whether this is going to be referred to

as administrative segregation or a segregated unit. Clearly, the

layout, the rules, that's all important. The label can be problematic.

So if the two of you can't work something out, I'm happy to have

you bring it back to me and I'll decide."
Neither party raised the issue again for a specific ruling.

Officer John Hurt, a witness for the State, made several comments
prompting Graham to move for a mistrial. When describing Nora East, Hurt
stated that it “was primarily a disciplinary unit."2 Graham did not object.

Moments later, Hurt made a similar comment:; “Nora East it—like | said, it was a

disciplinary or . .. .""3 Again, Graham did not object.

22 RP (Nov. 3, 2014) at 52-53.
"2 RP (Nov. 3, 2014) at 56.
27 RP (Nov. 12, 2014) at 10.
7 RP (Nov. 12, 2014) at 11.
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The court on its own called for a recess. Referring to the earlier
discussion during motions in limine, the court told the State that witnesses should
avoid discussing disciplinary issues and instead use the term “segregated unit”;

The witness twice said “disciplinary unit,” and | thought | was

pretty clear in the motions in limine, witnesses are not to testify to

that. 1 think | said they could use the term “segregated unit,” but

nothing about discipline.l'4l
The prosecutor responded that he had discussed that issue with witnesses. He
further noted that any prejudice at that time was minimal because the parties had
already discussed that "“Nora East is a unit where inmates are locked up for 23
hours out of every day, and anybody with common experience . . . knows that
that is suggestive of what might be referred to colloguially as ‘solitary
confinement."!3

Defense counsel told the court that, prior to Hurt's testimony, he sent an e-
mail to every witness reminding them not to testify “about the status of Nora East
or why people are put in Nora East.”'® The court reminded the witness to use the
term “segregated unit’ rather than “disciplinary unit."'” After Hurt's testimony
continued, he referred to Graham as a "high security inmate™ “| actually

transported him, myself and Officer Lang, to the King County Jail . . . where he

was made a[n] ultra security inmate . . . ."® Graham objected and moved to

7 RP (Nov. 12, 2014) at 12.
18 7 RP (Nov. 12, 2014) at 12.
1 7 RP (Nov. 12, 2014) at 14,
77 RP (Nov. 12, 2014) at 13.
8 7 RP (Nov. 12, 2014) at 41-42.
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strike the statement. The court sustained the objection and instructed the jury to

disregard Hurt's comment.

During a recess before Hurt's cross-examination, Graham moved for a

mistrial based on Hurt's statements:

Your honor, at this point, despite repeated warning, this
witness feels compelled to mention or discuss, despite any lack of
questioning that would elicit this, Mr. Graham'’s security status, and,
most recently that he was transferred to the King County Jail for the
completely irrelevant reason that he was being transferred to an
ultra security status.

Your honor, | feel compelled to make a motion for a mistrial
at this point. This witness has flagrantly violated the court's pretrial
orders 1'%

The court denied the motion, concluding that Hurt's comments did not deprive
Graham of a fair trial:

| don't find that—as a result of this comment, that Mr.
Graham can no longer get a fair trial. It doesn't rise to the level of
that.

There's been testimony about solitary confinement. | think
any reasonable juror would probably infer that after the incident, as
described by the witness, that Mr. Graham would be going into
some sort of more secure situation.

| will—! sustain the objection, I struck the comment, I'll offer
a curative instruction, if one is recommended by defense 2%

Defense never sought a curative instruction.
Graham argues Hurt’s testimony was so prejudicial it deprived him of a fair
trial, He contends the trial court abused its discretion when it declined to grant

his motion for a mistrial.

97 RP (Nov. 12, 2014) at 43.
27 RP (Nov. 12, 2014) at 45-46.
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We review a trial court's denial of a motion for mistrial for an abuse of
discretion. State v. Mak, 105 Wn.2d 692, 701, 719, 718 P.2d 407 (1986). A trial
court abuses its discretion only “when no reasonable judge would have reached

the same conclusion.” Sofie v. Fibreboard Corp., 112 Wn.2d 636, 667, 771 P.2d

711 (1989). “The trial court should grant a mistrial only when the defendant has
been so prejudiced that nothing short of a new trial can insure that the defendant
will be tried fairly. Only errors affecting the outcome of the trial will be deemed
prejudicial.” Mak, 105 Wn.2d at 701. In determining whether a trial irregularity
caused such prejudice as to require a mistrial, we examine (1) its seriousness,
(2) whether it involved cumulative evidence, and (3) whether the trial court

properly instructed the jury to disregard it. State v. Hopson, 113 Wn.2d 273, 284,

778 P.2d 1014 (1989). We conclude the trial court acted within its discretion
when it denied Graham's motion for mistrial.

First, Hurt's comments did not cause serious prejudice within the context
of the trial. Although the record shows the court expressed concern that
discussing Graham's administrative segregation would "strongly imply” Graham
exhibited “disciplinary problems,” the court never issued a definitive ruling
prohibiting the term “disciplinary unit."?' Instead, the court reserved ruling and
allowed the parties to develop their own solution. When Hurt referred to Nora
East as a “disciplinary unit,” he did not clearly violate a ruling from the court.

Indeed, Graham did not object to either of Hurt's comments. Graham objected

21 2 RP (Nov. 3, 2014) at 52-53.
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only to Hurt's use of the term “ultra security inmate."? The court immediately
sustained the objection and instructed the jury to disregard Hurt's comment.
Second, Hurt's testimony was arguably cumulative. Even despite the
court’s concern that discussion of Graham’s custody status would improperly
imply a propensity for violence, both parties introduced evidence of his
confinement. For example, Graham's defense relied in part on the stresses
induced through solitary confinement:
[Graham] had been in jail for a long time, he was locked in a
cell, by himseif, 23 hours a day. And in the course of his life in the
jail, he faced the constant stresses and indignities that come from

the fact that nothing of his life was something that he could
personally control.

[Tlhe constant stress, struggle, and indignity of his situation
boiled to the point where he lost control of himself.123]
During the trial, Graham solicited testimony about the isolation of Nora
East and the reasons an inmate might be placed there. In one exchange,
defense counsel specifically asked a corrections officer if inmates might be
placed in Nora East due to disciplinary problems:
[Defense Counsel]: I'd like to talk a little bit about life in the Nora East unit.
First of all, people might be in that unit, or inmates
might be in that unit, for a number of reasons; is that
right?
[Sergeant Cabreral: Yes.

[Defense Counsell: Sometimes they're there because they're a
disciplinary problem?

[Sergeant Cabrera): Yes.[24]

227 RP (Nov. 12, 2014) at 43.
26 RP (Nov. 12, 2014—opening statements) at 15.
24 8 RP (Nov. 13, 2014) at 77 (emphasis added).

10
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When cross-examining Letrondo, defense counsel again stated that
inmates in Nora East exhibit “behavioral problems” and that these problems

could exist before residing in Nora East;

[Defense Counsel]: Now, it's fair to say that people can be in—a number
of people in Nora East have behavior problems, right?

[Mr. Letrondo]: Yes.

[Defense Counsel]: In fact, some of them have problems that have
nothing to do with being in Nora East, meaning their
mental problems or behavioral problems are from
before they were ever sent to Nora East?

[Mr. Letrondo]: I wouldn't know that 125

Following this exchange, the State asked Letrondo on re-direct whether

some inmates had “preexisting problems or issues with violence.”?® Graham did
not object. The State then asked Letrondo if any other inmates in Nora East had
attacked him before. Graham objected, but the court ruled Graham's cross-
examination "opened the door” to further evidence about inmates in Nora East.?’
Therefore, in the context of other testimony at trial, Hurt's references to Nora
East as a “disciplinary unit” were cumulative with other witness statements. The
record shows that even defense counsel made statements about inmates in Nora
East exhibiting “disciplinary problems” and “behavioral problems.”

Third, the court took steps to mitigate any prejudice. When Graham failed

to object to Hurt’s initial comments describing Nora East as a “disciplinary unit,”

25 10 RP (Nov. 18, 2014) at 161.
2 10 RP (Nov. 18, 2014) at 163.
27 40 RP (Nov. 18, 2014) at 163.

11
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the court called for a recess on its own and reminded the parties that witnesses
should avoid using this terminology.?® After Graham objected to the “ultra
security inmate” comment, the court sustained the objection and properly
instructed the jury to disregard the comment.?® In response to Graham's motion
for a mistrial, the court offered a curative instruction “if one is recommended by
defense.”® Graham never asked for one.

Further, we are not convinced Hurt's comments affected the outcome of
the trial. See Mak, 105 Wn.2d at 701 ("Only errors affecting the outcome of the
trial will be deemed prejudicial.”). As discussed above, counsel and witnesses
made several statements about Graham's custody status, Nora East, and the
potential disciplinary problems exhibited by some inmates residing there.
Defense counsel made and solicited some of these statements.

The jury also heard lengthy and vivid evidence of the assault, Letrondo's
injuries, and the injuries to the other officers who responded to restrain Graham.
Graham insists Hurt's comments unfairly depicted Graham as a “bad or violent
character,” and that the testimony was “too powerfully tempting to ignore.”! But
the jury acquitted Graham of one of the custodial assault charges, suggesting the
jury was not motivated by improper prejudice. Under these circumstances, it is
unlikely Hurt's comments affected the outcome of the trial. We therefore cannot

say that “no reasonable judge would have reached the same conclusion”

287 RP (Nov. 12, 2014) at 11-12.
27 RP (Nov. 12, 2014) at 43,
%7 RP (Nov. 12, 2014) at 46.

3 Br. of Appeliant at 15.
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regarding Graham's motion for mistrial. Sofie, 112 Wn.2d at 667. The trial court
did not abuse its discretion when it denied the motion.

Aggravating Factor of Particular Vulnerability

Graham argues the State failed to present sufficient evidence to support
the aggravating factor of particular vulnerability or incapability of resistance.

The jury was instructed that if it found Graham guilty of first degree
assault, it must then decide “{w]hether the defendant knew or should have known
that the victim was particularly vulnerable or incapable of resistance” beyond a
reasonable doubt.®? The court further instructed the jury that “particularly
vulnerable” means the victim “is more vulnerable to the commission of the crime
than the typical victim of Assault in the First Degree” and “the victim's
vulnerability is a substantial factor in the commission of the crime.”® During
closing argument, the State emphasized that Letrondo was particularly
vulnerable to the assault because he became unconscious:

Was the victim in the current offense particularly vulnerable

or incapable of resistance?

When you find the defendant guilty of assault in the first
degree, | ask that you answer this question “Yes."
What we are referring to is about when Officer Letrondo was

on the ground, unconscious. The defendant knew that, yet he

continued to stomp on him. You heard from Officer Williamson how

the victim's body was bouncing off the ground when he was being
stomped on. That clearly is particularly vulnerable.34

%2 Clerk's Papers (CP) at 199, 201.
3 CP at 202.
3 11 RP (Nov. 24, 2014) at 119.

13
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A court may impose an exceptional sentence based on the aggravating
factor of vulnerability if the jury concludes beyond a reasonable doubt that “[t]he
defendant knew or should have known that the victim of the current offense was
particularly vulnerable or incapable of resistance.” RCW 9.94A.535(3)(b). The

victim’s vulnerability must have been a substantial factor in the commission of the

crime. State v. Suleiman, 158 Wn. App. 280, 291-92, 143 P.3d 795 (2006). We
review a court's decision to impose an exceptional sentence based on an

aggravating factor for sufficient evidence. State v. Gordon, 172 Wn.2d 671, 680,

260 P.3d 884 (2011). "The test for determining the sufficiency of the evidence is
whether, after viewing the evidence in the light most favorable to the State, any
rational trier of fact could have found guilt beyond a reasonable doubt." State v.
Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992).

Although this aggravating factor typically involves “victims who are
particularly vulnerable before the attack began,” we have recognized that an
assault victim is particularly vuinerable when rendered unconscious by the initial

attack and then further assaulted. State v. Ogden, 102 Wn. App. 357, 367, 7

P.3d 839 (2000); see also State v. Baird, 83 Wn. App. 477, 922 P.2d 157 (1996).

In Baird, the defendant beat his wife unconscious and then surgically disfigured
her face. Baird, 83 Wn. App. at 479. The defendant argued the particular
vulnerability aggravating factor did not apply, arguing that “it would set a
‘dangerous precedent’ if this court concluded the victim was particularly
vulnerable because of the assault itself.” Baird, 83 Wn. App. at 489. The court
rejected this argument, concluding that “a victim beaten unconscious and then

14
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further assaulted is surely no less vulnerable than a sleeping victim.” Baird, 83
Wn. App. at 489.

Similarly, in Ogden, the defendant hit the victim several times on the head
and then continued the assault after the victim was unconscious. Ogden, 102
Wn. App. at 360. The defendant argued the particularly vulnerable aggravating
factor did not apply because the victim was not unconscious before the
defendant hit him. QOgden, 102 Wn. App. at 366. But the court emphatically
rejected this argument and reaffirmed the principle in Baird:

[Wie soundly reject the premise that an assailant who beats a

victim into unconsciousness thereby rendering him or her totally

helpless, and then takes advantage of that helplessness to inflict
gratuitous additional injuries is not subject to a finding by the
sentencing court that an exceptional sentence upward or a manifest
injustice disposition is warranted based on vulnerability of the
victim.
QOgden, 102 Wn. App. at 369. The court further explained that the State was not
required to show “evidence of a temporal break” between the initial assault and
the harm incurred following the victim's unconsciousness. Qgden, 102 Wn. App.
at 368.

The record here shows the State provided sufficient evidence to prove
Letrondo was particularly vuinerable due to his inability to resist Graham's attack.
Multiple witnesses testified that Graham's attack rendered Letrondo unconscious
and that Graham continued to attack Letrondo. Wells, who was only few feet
away, testified that after Graham’s second punch, Letrondo fell backwards, hit a
wall, and then lay motionless on the ground. He testified that Graham rushed

over to Letrondo and began stomping and jumping on Letrondo’s face, neck, and

15
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chest. Viewing this testimony in the light most favorable to the State, a rational
trier of fact could have concluded that Letrondo was particularly vulnerable due to
unconsciousness and that this vulnerability was a substantial factor in the

commission of the crime. See Gordon, 172 Wn.2d at 680.

Graham does not dispute that Letrondo was rendered unconscious or that
Graham continued to attack Letrondo after that point. Instead, Graham argues

that the rule articulated in Baird and Ogden does not apply to this case. We

disagree.

Graham primarily argues that Baird and Ogden are inapplicable because

those cases were decided before Blakely v. Washington, 542 U.S. 296, 124 S.

Ct. 2531, 159 L. Ed. 2d 403 (2004). In Blakely, the court held that a jury—not a
judge—must find evidence to prove an aggravating factor sufficient beyond a
reasonable doubt before the court imposes an exceptional sentence. 542 U.S. at
313-14. Therefore, Graham argues Baird and Ogden are distinguishable
because those cases relied on a sentencing procedure the Blakely court
determined is unconstitutional. But although Blakely invalidated the procedure
for imposing an exceptional sentence, nothing in Blakely casts doubt on the
substantive rule in Baird and Ogden. An aggravating factor of particular
vulnerability may still be appropriate when a defendant renders the victim
unconscious and continues to inflict gratuitous harm. Blakely simply requires that
a jury find sufficient evidence for the aggravating factor beyond a reasonable
doubt before the court can use the factor to justify an exceptional sentence. in
other words, Blakely did not change what constitutes an aggravating factor. It

16
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only clarified who the factfinder must be and the burden of proof the State must
meet before an aggravating factor affects a defendant’s sentence.

Graham further attempts to distinguish Baird and Ogden on their facts.

We are unpersuaded. Like this case, both Baird and Qgden involved defendants

who rendered a victim unconscious before inflicting additional harm on that
victim. The relative severity of harm inflicted on the different victims is not
relevant to whether sufficient evident supports the aggravating factor in this case.
Nor is it relevant that the defendant in Qgden was charged with murder and
Graham was not. Particular vulnerability can be an aggravating factor when the
victim is rendered vulnerable "because of injuries . . . sustained during the
perpetrator’s attack.” Qgden, 102 Wn. App. at 367.

Graham also argues that his case differs from Baird and Ogden because it

involved a “single violent attack.” But the court rejected a similar argument in

Ogden. See Ogden, 102 Wn. App. at 368 (there need not be a “temporal break”

between initial attack and subsequent harm). Here, Baird and Qgden support the

application of an aggravating factor for particular vulnerability. See Oagden, 102
Wn. App. at 368 (“a victim beaten unconscious and then further assaulted is
surely no less vulnerable than a sleeping victim™) (quoting Baird, 83 Wn. App. at
489). The record shows that sufficient evidence supports the jury's conclusion

that the State proved the aggravating factor beyond a reasonable doubt.

% Br. of Appellant at 33.
17
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Vagueness

Finally, Graham argues that the aggravating factor for particular
vulnerability is unconstitutionally vague.

A statute is unconstitutionally vague under the due process clause of the
Fourteenth Amendment if (1) it fails to define the offense with sufficient precision
that a person of ordinary intelligence can understand it, or (2) it does not provide

standards sufficiently specific to prevent arbitrary enforcement. State v. Eckblad,

1562 Wn.2d 515, 518, 98 P.3d 1184 (2004). Both prongs of the vagueness

doctrine focus on laws that prohibit or required conduct. State v. Baldwin, 150

Wn.2d 448, 458, 78 P.3d 1005 (2003). In Baldwin, the court explained that

sentencing aggravators are not subject to a vagueness challenge because they
do not prohibit or require conduct:

The sentencing guideline statutes challenged in this case do
not define conduct nor do they allow for arbitrary arrest and criminal
prosecution by the State . . . . Sentencing guidelines do not inform
the public of the penalties attached to criminal conduct nor do they
vary the statutory maximum and minimum penalties assigned to
illegal conduct by the legislature. A citizen reading the guideline
statutes will not be forced to guess at the potential consequences
that might befall one who engages in prohibited conduct because
the guidelines do not set penalties. Thus, the due process
considerations that underlie the void-for-vagueness doctrine have
no application in the context of sentencing guidelines.

Baldwin, 150 Wn.2d at 459; see also State v. Jacobson, 92 Wn. App. 958, 966,

965 P.2d 1140 (1998) (Aggravating factors "‘are simply not susceptible to a

vagueness attack.”) (quoting United States v. Wivell, 833 F.2d 156, 159 (8th Cir.

1990)). Therefore, for the reasons articulated in Baldwin, Graham's vagueness
challenge fails.
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We find Graham's arguments to the contrary unpersuasive. Graham
contends that, post-Blakely, there is a “now-irrefutable proposition that
aggravating circumstances operate as elements of a higher offense.”® But the
Washington Supreme Court has somewhat recently stated that “an aggravating
factor is not the functional equivalent of an essential element.” State v. Siers,

174 Wn.2d 269, 271, 274 P.3d 358 (2012); see also Gordon, 172 Wn.2d at 687-

79 (The particular vulnerability aggravating factor is not the functional equivalent
of an element of the offense.).

Graham also relies on death penalty cases, arguing that “a sentencing
provision is unconstitutionally vague . . . if it ‘fails to adequately inform juries what
they must find to impose the death penalty and as a result leaves them and
appellate courts with the kind of open-ended discretion which was held invalid . .
. "7 But these cases do not apply here because sentencing courts are
permitted more discretion in noncapital cases. See Baldwin, 150 Wn.2d at 460
(“in noncapital cases a defendant does not have a constitutional right to
sentencing guidelines”).

Baldwin controls our analysis here. See State v. Gore, 101 Wn.2d 481,

487, 681 P.2d 227 (1984) (this court is obliged to follow directly controlling
authority of the Washington Supreme Court). Under that case, Graham's

vagueness challenge to the particularly vulnerable aggravating factor fails.

% Br. of Appellant at 38.
% Br. of Appellant at 38 (quoting Maynard v. Cartwright, 486 U.S. 356, 361, 108 S. Ct.
1853, 100 L. Ed. 2d 372 (1988)).
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Graham does not address Baldwin. Therefore, we reject Graham's vagueness

challenge.

We affirm the judgment and sentence.

WE CONCUR:

LA /) Specime I
7 / ‘ 4
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