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A. THE RESPONDENT IGNORES ISSUE 

This is truly a case of tlrst impression. The Petitioner was determined to avoid 

being accused of first litigating to attempt to take advantage of the possibility of 

favorable decision before appealing. The issue is lack of jurisdiction when the proper 

procedures are not followed by the judges in a county when requesting a visiting judge to 

hear cases in their county in which the visiting judge was not elected. 

The Respondent again wants to sidetrack the issue as he did in the Court of 

Appeals. He now suggests the Petitioner, LINDA BAYS, filed her appeal only on 

January of 2015. The Respondent wishes to shift to other matters. He does not want to 

face the fact that a decision by a court without jurisdiction is void. 

The Petitioner flied her "Notice of Appeal" on basis oflack of jurisdiction on the 

part of the judge on March 17, 2014. Because the Court of Appeals demanded it, she had 

to file what she labeled an "Amended Notice of Appeal" on August 12,2014 even as the 

Respondent continued his case in Stevens County without further opposition on her part. 

And after Respondent finally concluded his case the Petitioner was required by the Court 

of Appeals to file yet what she labeled a "Notice of Second Amended Appeal" on 

January 26, 2015. But she has throughout always appealed the lack of jurisdiction.- all 

of which are clearly shown on the Steven County Court docket. 

The Petitioner points out that the Spokane Superior Court Administrator has no 

authority to assign judges, especially from other counties (in this instance first from 

Lincoln, and finally from Whitman County) to sit as visiting judges in the Tri Counties 

(Stevens, Ferry and Pend Oreille). There is neither constitutional nor statutory authority 

for that, and, clearly, the duty of the majority of the judges of the county where the 

visiting judge is to sit to make the request was not followed. 
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B. COURT OF APPEALS ONLY SUGGESTS "CARE" 

The case, State v. Holmes, 12 Wash. 169,40 Pac. 735 (1895), cited by the 

Respondent and the Court of Appeals Division III relies upon a Latin phrase suggesting 

that everything done by a court is supposedly done properly, unless the Petitioner proves 

otherwise. As indicated it is equally impossible to require Defendants to prove 

themselves innocent in a criminal trial. One cannot prove a negative. 

However, the judges of other County Courts do bother to follow the Constitution 

and the various laws in such cases as the Petitioner has pointed out. For example, as 

shown by EXHIBIT A attached, the judges of the Superior Court of the State of 

Washington for Cowlitz County (Kelso) each signed on November 8, 2002 a letter to 

Judge Thibodeau of Snohomish County (Everett) requesting pursuant to RCW 2.08.150 a 

visiting judge be sent to hear a matter in a specific Cowlitz County case. The ancient 

Latin rule as shown properly applied in Hvnde's Case, 4 C. 70b, [book 4 of Coke's 

English King's Bench Reports] 76 Eng Rep 1040 (1378-1865), is that it takes but a 

single contrary instance to prove the assumption wrong. The contrary is now clearly 

shown. Are other counties to be deemed in error because they are following the 

Constitution and the statutes? 

Further, upon honest consideration of the facts in State v. Hawkins, 164 

W ash.App. 705, 265 P .3d 185 (20 11) it is clear that at least the judges involved in that 

case knew of the requirement ofthemselves making the request for a visiting judge 

because there was a "nunc pro tunc" order entered. Everyone understands no appeals 

court would grant a jurisdiction challenge made only after two previous unsuccessful 

appeals never mentioning it by an already convicted and incarcerated Defendant. 

The process by which the Spokane County Administrator has been assigning 

judges is clearly without authority or justification. And especially because those 

assignments were of sitting judges elected in Counties other than in Spokane. There is no 

way she can be claiming it was only an administrative action. How could she have any 

authority in other counties? 
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Were it an accepted practice for administrators to make such assignments, why 

would other honorable and learned judges in the state not also feel free to disregard the 

Constitution and the statutes and continue to bother having the majority of the judges of 

the county sign the letters to another county court when requesting a visiting judge. 

Besides, if the Court of Appeals Division III in Spokane could even piously suggest the 

courts of Spokane County and the Tri-Counties (and, apparently, also Lincoln and 

Whitman Counties) need to take more care, but still fmd acceptable what has been 

happening among them, why would more care be needed or suggested? 

C. JUDICAL DUTIES CANNOT BE DELEGATED 

Respondent tries to make much of the various Local County Rules which give the 

Court Administrators a right to assist in scheduling. In fact, in the Court of Appeals the 

Respondent even wrongly cited a special rule allowing the Court Administrator of the Tri 

County Court to find pro-tem judges for guardianship contests as perhaps giving right to 

find pro-tem judges normally. The delegation of the judicial duty to request the visiting 

judges is one that cannot be delegated. 

That is what State ex rei Carpenter v. Superior Court for Lewis County, 131 

Wash. 448, 230 Pac. 144 (1958) says in construing the provisions of the Constitution and 

giving the reason why judges of the county are to designate a substitute judge becomes 

important. The Washington Supreme Court in that case makes it clear: 

"It was the DUTY (emphasis added) ofthe RESIDENT JUDGE (again, 
emphasis added) to designate a judge as soon as he was able to find one who 
would consent to try the case, who would thereafter have jurisdiction over the 
entire case." 

The key word is DUTY, clearly a judicial duty, a chore that a judge cannot 

delegate to a non judge. As pointed out, even in the Supreme Court the Court 

Administrator can only advise the Presiding Justice concerning the needs of judges to be 

assigned to counties as visiting judges. The administrator for the courts has no authority 

to direct or assign judges, only under the supervision and direction of the chief justice, to: 
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RCW 2.56.030 (3) Make recommendations to the chief justice relating to 
the assignment of judges where courts are in need of assistance and carry 
out the direction of the chief justice as to the assignments of judges to 
counties and districts where the courts are in need of assistance. 

And RCW 2.56.040 shows that only the chief justice is in control to direct 

distribution of judges, as follows: 

The chief justice shall consider all recommendations of the administrator 
for the assignment of judges, and, in the discretion of the chief justice, 
direct any judge whose calendar, in the judgment of the chief justice, will 
permit, to hold court in any county of district where need therefore exists, 
to the end that the court of this state shall function with maximum 
efficiency, and the work of other courts shall be equitable distributed. It 
shall be the duty of every judge to obey such direction of the chief justice 
unless excused by the chief justice for sufficient cause. 

Likewise, there is no authority can be given to the Spokane County Administrator 

to assign and direct the judge of another county (Lincoln or Whitman, for example) to go 

sit as a visiting judge in the Tri-Counties, nor, for that matter, for a judge of Spokane 

County to assign and direct a judge from Lincoln or Whitman County to do so .. 

D. CONCLUSION 

If this decision of the Court of Appeals is not changed its precedent will 

wrongfully allow total disregard of the specific provisions of Washington State 

Constitution, Art IV, Sec 7 and RCW 2.08.150 and even Supreme Court Rule 29 

concerning responsibility of judges elected in a county to request visiting judges who 

themselves will never face the voters in the counties where they serve only for a time as 

pro-tempore visiting judges. "The provisions o{this Constitution are mandatory unless 

bv express words thev are declared to be otherwise." (emphasis added) Washington 

State Constitution, Article I, Sec 29. 

/ 

JA 
Att 

3506 
pellant, LINDA BAYS 
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!;UPEPIOH COUHT C,F THE STATE C)F vVASf~;lk~(it~~~OURT 
FOH COWLITZ COUNTY NOV 1 2 2ooz 

Judges'. Chambers 

James E. Watrne Stephen M. Warning 
DeP._artm.e::..n...:.t:...:N...:.o:o.:•:_1c._ ___ f?e~artmenl No.2 

H;~ncy Williamson 
Covrl Administrator 
:160.577.3085 

Jill Johanson 
Oeprirlment !Jo. 3 

November B. 2002 

The 11onorable Joseph A. Tilibodeau 
Superlor Court Presiding Judge 
Snohomish County Cowthouse 
3000Rocl<ereller Ave. MS 206 
Everett, WA 98201-4060 

ne: Hequesl for Visl!ing .fudge 

Der~r Judge Thibodeau: 

CO'M.ITZ COUNTY 
TERlJ\arHifd.~tstte~ftfr­

Deparlment No. 4 · · 

011yle 1': nglu~r 
Jl.drnlnl~ltPIIvtt Oenuty 

.• 360.!577.3070 

Pursuant lo RCW 2.08.150, we are requesting that }Otl provide us with a vJgllfng judge lo 
hr::::Jr oJI mallets In the easP. ofWo:r.riy, et al. vs. Bridgewater, el ~L. Co .... m.z County Cause . 
r-Jumber 02-2-0 1408-0. 

The reason for this request Is thai none of the sitting judges here In Cowllz County a·re 
nble to preside In tftls case. 

The Superior Court Administrator wll handle scheduling of any hearings. 

JEW:grne 

xc: Cowlitz County Clerk 

Hall of Justice ·'\' 312 SW First twenue ~v l<elso, WA 98626 
. TOO Phone 360.577.3061 . 
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