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A, IDENTITY OF PETITIONER

Randall Smith, petitioner here and appellant below, asks this
Court to aceept review of the Court of Appeals decision terminating
review designated in Part B ot this petition pursuant to RAP 13.3(a)(1)
and RAP 13.4(h).

B. COURT OF APPEALS DECISION

Mr. Smith seek review of the Court of Appeals decision dated
May 3, 2016. a copy of which is attached as Appendix A.

C. ISSUE PRESENTED FOR REVIEW

1. The police entered Mr. Smith’s hotel room because a person
claiming to be a bail recovery agent said Mr. Smith had an arrest
warrant, but the police never contirmed the warrant and did not know
the person who urged them to arrest Mr. Smith. This Court has ncver
addressed whether the allegation ot a selt-identitied bail bondsman
gives police authority to act without a warrant. Should this Court grant
review to determine whether police lack lawtul authority to enter a
residence based on the allegation of someone they did not know
without any corroboration of this informant’s allegations, under the

Fourth Amendment and articte I, section 77



2. When a person says he wants a lawyer during Miranda
warnigs, all questioning must cease. The interrogating police officer
understood Mr. Smith as saying he wanted a lawyer but questioned him
without providing counsel. Under the Fitth Amendment and article L.
scetion 9, was the officer required to stop questioning Mr. Smith when
he reasonably understood Mr. Smith was requesting counsel during
Miranda warnings?

3. Accomplice liability requires the accused person to
knowingly aid another person in a specific crime. In the to-convict
instruction containing the essential clements of identity theft in the
second degree, the court told the jury that Mr. Smith could be guilty as
an accomplice if he knowingly aided another person in conunitting
“any crime.” Did the court™s instruction erroneously permit the jury to
convict Mr. Smith without finding he knowingly participated in a
particular otfense?

4. The Court of Appeals held in Hayes,' that leading organized
crime punishes the leader. not accomplice. The pattern instructions

permitted the jury to convict Mr. Smith as an accomplice to leading

164 Wi App. 459, 469-70, 262 P.3d 338 (2011).
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organized crime. Should this Court grant review and address the
mapplicability of generic instructions to leading organized crime
because they permit the jurors to base their verdicts on the legally
impermissible theory of accomplice liability?

5. A criminal defendant 1s constitutionally entitled to a
unanimous jury verdict and proot ot all essential elements under the
Fourteenth Amendment and article I, sections 3, 21, 22. The
prosecution alleged many acts as predicates for leading organized crime
but the details predated the charging period. Did the State fail to prove
the essential clements and did the court’s failure to inform the jury that
its verdict must be based on unanimous agrecment of the conduct
essential to commit lcading organized crime deny Mr. Smith his right to
due process and a verdict by a unanimous jury? Due to the absence of
case law, should this Court grant review to clarity the multiple elements
of joint involvement necessary for leading organized crime”?

D. STATEMENT OF THE CASE

Several police officers entered Randail Smith’s hotel room

without obtaining a warrant or confirming the existence of authority to

(W)



arrest him. 2RP 63, 73, 87.7 They acted solely at the bidding ot a person
wlentifying himselt as a bail recovery agent, who said Mr. Smith had an
arrest warrant. 2RP 73, They had never met the bai! bondsmen betore.
2RP 78, 83-84,

Mr. Smith and Sarah Stetson-Hayden were inside the hotel
room. 2RP 46; 7RP 616-17. Ms. Stetson-Hayden's clothes and shoes
were 1n the room, as well as a substantial array ot identification
documents, credit cards. blank checks, computers and equipment for
making credit cards and checks. 2RP 66-67; 7RP 625-26. Based on
what they saw after entering the hotel room, the police sought a search
warrant. 2RP 68.

As police officer Jared Tittany read Miranda warnings to Mr.
Smith, Mr. Smith said, “attorney.” 2RP 69. Officer Titfany “assumed”
Mr. Smith wanted to speak with an attorney. 2RP 75-76. Rather than
acknowledge Mr. Smith’s rcquest, Otticer Tittany continued reading
the rest of the Miranda warnings and asked Mr. Smith to answer
questions. 2RP 70. Mr. Smith said, “some questions.” /d. The officer

did not ask if he wanted a lawyer and instcad questioned him about the

9 . N . "™ et . .
~ The verbatim report of proceedings (“RP™) is contained in
consecutively paginated volumes,



items i1 the hotel room. 2RP 70-73, 77. He did not give Mr. Smith a
written advice of rights form to sign. 2RP 73.

Inside the hotel room. the police found identitying information
from other individuals and tools for making credit cards and checks.
4RP 213; see, e.g., 4RP 228-57, 271-304. Ms. Stetson-Hayden had pled
guilty to 29 charges and testified for the State due to her plea
agreement. 7RP 396, 626. From previously working at a bank, she
understood how to create a talse check and where to cash it, which she
called her “expertise.” 7RP 631-32, 639. She went on “shopping trips”
with others, including Kristina Carlson, Alissa Turner, Kaja and
Kristina, where they would use checks or credit cards to buy goods.
TRP 599-600, 607. They did not need direction tfrom Mr. Smith to make
purchases, but Mr. Smith would tell them items to buy and he would
sell them to others. 7RP 635, 641. Mr. Smith told the women to buy
certain items that he would sell. 7RP 619,

Before the police found her in the hotel room on November 25,
2012, Ms. Stetson-Hayden had been arrested trying to buy items with
falsc financial information at a Home Depot in September 2012, along
with Ms. Carlson and Ms. Turner. SRP 417; 6RP 493-94; 7RP 603. All

three women were charged with identity theft and forgery related



offenses, pled guilty, and testified against Mr, Smith as part of their
plea bargains. SRP 404; 6RP 300-01; 7RP 596-97.
Based on the items found in the hotel room on November 235,
2013, Mr. Smith was convicted of 18 counts of identity theft in the
second degree, unlawful possession of a firearm in the first degree,
unlawful possession of payment instruments, unlawtul possession ot a
personal identification device, and leading organized crime.” CP 258-
77, 279-80. The facts are set forth n the Court of Appeals opinion,
pages 2-4, Appellant’s Opening Brict, and the Statement of Additional
Grounds on Review, passim, incorporated by reference herein.
E. ARGUMENT
1. Police lack authority to enter a person’s heme
without corroborating a bail bondsman’s
allegation that a persen inside has a warrant.
Because this Court has never reviewed whether a
bail bondsman can autherize a warrantless entry,
review should be granted.
The police entered Mr. Smith’s hotel room and arrested him at

the direction of a purported bail bondsman they had never met. 2RP 58,

79. The police did not have information aftirming his reliability or

*The charging period for leading organized crime was September 29 —
November 25, 2012, CP 187, All ather offenses were alleged to have been
committed on Nevember 25, 2012. CP 18(0-92.
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credibility. 2RP 83. They did not verify his employment. 7d. The police
“took the word™ ot bond enforcement agent Joseph Kaufman. and did
not confirm his information given before entering the hotel room
without a warrant and arresting Mr. Smith. 2RP 73, 79.

Although the police later obtained a search warrant for the hotel
room, the search warrant application was premised on the information
the police gathered after cntering the hotel room. 2RP 66-67; CP 329
(Finding of Fact 9). The validity of the search warrant hinges on
whether the police had lawful authority to enter the hotel room. If not
legitimately inside the home, the plain view exception to the warrant
requirement does not permit the police to act upon observations. Srtate
v. O'Neill, 148 Wn.2d 564, 582-83, 62 P.3d 489 (2003).

Article 1, section 7 “prohibits any disturbance of an individual’s
private atfairs ‘without authority of law."” State v. Bueinu Valdez. 167
Wn.2d 761, 772,224 P.3d 751 (2009). The Fourth Amendment bars
warrantless searches into a person’s home. These constitutional
protections are at their “apex” when the government enters a residence.
State v, Eisfeldr. 163 Wn.2d 628, 635, 185 P.3d 580 (2008).

An arrest warrant alone does not “allow the police to enter a

third person’s residence.” Id. (citing Sieagald v. United States, 451 1.8,
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204,213,101 S.Ct. 1642, 68 L.Ed.2d 38 (1981)). Despite an arrest
warrant, pelice may not enter as a pretext; the wanted person nwust be
present: and the police must have probable cause to believe the subject
of the arrest warrant 1s actually present. /d. at 392-93. When police
recognize someone with an outstanding warrant, they lack probable
cause to arrest without “confirmation ot the outstanding warrant.” State
v Sinclair, 11 Wn App. 523,531, 523 P.2d 1209 (1974).

Without checking on the bail bondsman’s claims, the police
“assuined” there was a valid arrest warrant. 2RP 73, 84, Yet, a bail
bond agency may request surrender without a warrant. Bail agencies
have a “wide scope of surrender authority”™ and may insist that a person
surrender for reasons other than failing to appear in court or the
issuance of a bench warrant. Johnson v. Citv. of Kittitas, 103 Wn App.
212,219, 11 P.3d 862 (2000); see RCW 10.19.140. A bail bond
company may demand a person’s surrender simply becausc it fecls
“Insecure” about the defendant’s return to court. Id.

Inexplicably. the police did not confirm that Mr. Smith had a
warrant, and without that confirmation, they police did not have reliablc

intormation on which to arrest Mr. Smith.



When the basis tor an arrest is information provided by a citizen.
there must be probable cause that this person’s allegations are reliable
and credible. State v. Jackson, 102 Wn.2d 432,437, 688 P.2d 136
(1984). Police must cstablish (1) that the informant has a factual basis for
his or her allegations, and (2) that the informatton is reliable and credible.

The two prongs of the Aguilar-Spinelli test must be
independently satistied to ensure the validity of the information
supplying probable cause to arrest someone upon the allegation of a
citizen. Jackson, 102 Wn.2d at 437; Aguilar v, Texas, 378 U.S, 108, 54
S.Ct. 1509, 12 L.EA.2d 723, (1964Y, Spinelli v. United States, 393 U.S.
410, 89 S.Ct. 584, 21 L.Ed.2d 637 (1969). Without intormation about
one prong of the test, the police must use “independent police
investigatory work that corroborates the tip to such an extent that it
supports the missing elements ot the Aguilar-Spinelli tese.” [d. at 438.

No independent police investigation occurred prior to entering
the hotcl room and arresting Mr. Smith. The police did not have any
basis to assess the reliability and credibility of the contractor secking
Mr. Smith’s arrest.

This Court should grant review because the Court of Appeals

opinion impermissibly lets the police rely on the allegation of an



unknown person who claims to be a bail bondsman. without requiring
any verification of the bondsman’s identily or the accuracy of the
information asserted by the bondsman, n violation ot the Fourth
Amecndment and article I, scetion 7.

2. When the police understand that an accused person is
requesting an attorney, they are not free to disregard
that request and the courts are not free to construe the
request as inadequate when the officer understood its
purpose at the time,

The right to counsel and the right to remain silent when accused
of criminal activity are bedrock protections guaranteed by the Fifth and
Sixth Amendments as well as article I, sections 9 and 22 of the
Washington Constitution. Miranda v. Arizona, 384 U.S. 436, 458, 466,
86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). Custodial interrogation must be
preceded by advice that the defendant has the right to remain silent and
the right to the presence of an attorney during interrogation. Miranda.
384 U.S. at 479.

If an arrested person requests counsel, “the interrogation must
cease until an attorney is present.,” Miranda, 384 U.S. at 474, So long
as the accused has made “some statement that can reasonably be
construed to be an expression of a desire tor the assistance ot an

attorney,” questioning must end. Davis v. United States, 512 U.S. 452,
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459, 114 S.Ct. 2350, 129 L.Ed.2d 362 (1994). Law enforcement
officers may not resume interrogation until counsel has been made
available. Edwards v. Arizona, 451 U.S. 477, 484-85, 101 S.Cr. 1880,
68 L.Ed.2d 378 (1981). This is a “rigid rule” protecting an “undisputed
right.” Id. at 485.

To invoke the right to counsel during custodial questioning, the
suspect’s request must be unequivocal. Srate v. Nvsta, 168 Wn, App.
30.41.275 P.3d 1162, 1168 (2012), rev. denied, 177 Wn.2d 1008
(2013) (quoting Davis, 512 U.S. at 459). This means that “the suspect
must articuiate his desire to have counsel present sufficiently clearly
that a reasonable police officer i the circumstances would understand
the statement to be a request for an attorney.” /d.

Mr. Smith said “attorney™ as the officer read him Miranda
rights. The officer assumed Mr. Smith meant he wanted to speak with
an attorney. 2RP 75, But the officer did not contact an attorney, ccase
questioning, or ask Mr. Smith whether he wanted a lawyer, because he
wanted to read all of the warnings. 2RP 75-76. But once finished, he
ignored Mr, Smith’s request (or counsel and began questioning Mr.

Smith. /d.



The police officer understood Mr. Smith’s mention of “attorney™
during the reading of Miranda rights as a request for a lawyer but
impermissibly ignored this request and instead persisted with his
mterrogation. Nysta, 168 Wn, App. at 41-42. By pressing torward with
the Miranda warnings and 1gnoring the request for counsel, the officer
signaled to Mr. Smith that he would not be provided with counsel
before he was expected to answer guestions. The officer was not free to
continue his interrogation or press Mr. Smith to change his mind.
Instead, he was required to cease questioning until an attorney was
present. Edwards, 451 U.S. at 484-85. This Court should grant review
based on the constitutional violations.

3. The pattern instruction for identity theft permits the jury
to convict an accomplice based on the impermissibie
finding of “any crime.”

To be convicted as an accomplice, the prosecution must prove
the accused person knowingly aided the specific crime charged, not any
crime. RCW 9A.08.020. State v. Roberts, 142 Wn.2d 471, 14 P.3d 713
(2001); State v. Cronin, 142 Wn.2d 568, 579, 14 P.3d 752 (2001).; U.S,
const. amend. 14; Wash. Const. art. I, §§ 21, 22. As the United States
Supreme Court recently described this longstanding common law

principle of accomplice hability, a person is lable “for aiding and



abetting a crime 1t (and only 1l) he (1) takes an attirmative act in
furtherance of that offense, (2) with the intent ot facilitating the
oftense’s commission.” Rosemond v. United States,  U.S. 134 S.Ct.
1240, 1245, 188 L.Ed. 2d 248 (2014) (citing 2 W. LaFave, Substantive
Criminal Law § 13.2, p. 337 (2003)).

The court nstructed the jury that to convict Mr. Smith of
1dentity thett in the second degree, the prosecution must prove “the
defendant or an accomplice” knowingly obtained. possessed, used, or
transferred a means of 1dentitication belonging to a specitied person,
and “the defendant or an accomplice acted with the intent to commit or
aid or abet any crime.” CP 214 (emphasis added).”

Yet the governing law regarding complicity requires that the
accused person knowingly aids in a particular crime. Roberts, 142
Wn.2d at 512: see, e.g.. Rosemond, 134 S.Ct. at 1248 (“An intent to
advance some difterent or lesser offense is not, or at least not usually,
sufficient [for accomplice liability]. Instead, the intent must go to the
spectitic and entire crime charged.”); Staie v. Brown, 147 Wn.2d 330,

338, 58 P.3d 889 (2002) (Tt 1s a misstatement of the law to instruct a

13



rury that a person 1s an accomplice it he or she acts with knowledge that
his or her actions will promote ¢ crime.” (emphasis in original)).

The Court ol Appeals tound no manitest error in giving a jury
instruction that misrepresents accomplice liability, contrary to Roberts,
142 Wn.2d at 500-01. This Court should grant review due to the
established constitutional impropriety ot having the jury consider
accomplice liability based on a connection to “any crime.”

4. The Court of Appeals opinion is contrary to this Court’s
ruling in Johnson and Division One’s decision in Hayes
explaining that the essential elements of leading
organized crime apply only to the lcader. This Court
should grant review to clarify the essential elements of
leading organized crime.

As this Court said in Johnson and Division One held in Haves,
leading organmized crime punishes the leader and not the accomplice,
and therefore the jury may not base its conviction on accomplice
lability. State v. Haves, 164 Wn. App. 459, 469-70, 262 P.3d 538
(2011), see State v. Jolinson, 124 Wn.2d 57, 71, 873 P.2d 514 (1994)

("It 1s clear that the statute 1s intended to apply to persons who “lead’

arganized crime, rather than to all persons in a group who commit

The to-convict instructions for all 18 charges for identity theft in the
second degree are identical; varying only in the name of the person whose
identifying information was obtained. CP? 217-32 (Instructions 21-353).

14



crimes.”). The court’s instructions misled the jury and directed them
that they could convict Mr. Smith of leading organized crime without
tinding he was the leader and the Court of Appeals found no error. Slip
op. at 13-14.

The jury may rest on accomplice hability anytime 1t receives the
general instruction defining accomiplice liability, ¢ven “[w]hen a *to
convict’ instruction only refers to the conduct of the “defendant,” and
not to the conduct of the *defendant or an accomplice.”™ State v. Teal,
152 Wn.2d 333, 338-39, 96 P.3d 974 (2004). The jury reads “the jury
mstructions as a whole,” and does not need to be expressly told to
constder accomplice liability. /d.

The “conduct criminalized™ by leading organized crime “is the
conduct ot the leader.”™ Hayves, 164 Wn. App. at 47(. To convict the
defendant. the jury must find “a hierarchy in which the defendant 1s at
the apex and three or more other persons arc below.™ Id,

The court’s instructions did not make this distinction manifestly
apparent to the average juror, as required. State v. LeFaber, 128 Wn.2d
896, 902. 913 P.2d 369 (1996). Instead, they misled the jury and
imptied that accomplice hability was available to convict. The court’s

failure to make the essential elements of a crime manifestly apparent is



an error of constitutional magnitude that may be raised the tirst time on
appeal. Stare v. Davis, 141 Wn.2d 798, 866, 11 P.3d 977 (2000).

The court’s instructions control the jury's understanding of the
law. The prosecutor’s closing argument urged the jury to conviet Mr,
Smith of leading organized crime based on his acts, but the prosecutor’s
argument is not legal instruction that binds the jury. Stafte v. Kier, 164
Wn.2d 798, 813, 194 P.3d 212 (2008). On the contrary, the jury is told
that 1t “must disregard” any argument not supported by the court’s
instructions. CP 197,

The Court of Appeals only viewed the instructions in 1solation,
even though the jury is expected to view the instructions as a whole.
Slip op. at 13. This Court should grant review because the pattern
instructions lend themselves to erroneous, confusing explanations of the
law for the particular requirements ot leading organized crime. The
instructions did not make manifestly apparent the necessity of basing
the verdict solely upon Mr. Smith’s own actions, and in any leading
organized crime prosecution there will be other actors too. Substantial

publi¢ interest favors review.
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5. The Court of Appeals impermissibly refused to require a
unanimous jury verdict demonstrating the State proved
the essential elements of leading organized crime.

The State failed to prove the essential elements of leading
organized crime happened within the charging period and the court did
not require the jurors to unanimously agree on the essential elements of
the oftense, as required by the Fourteenth Amendment and article 1,
sections 3, 21, 22, In re Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 25
L. Ed. 2d 368 (1970); Siate v. Badda, 63 Wn. 2d 176, 183, 385 P.2d
859 (1963) ( “In a eriminal case we must be certain that the verdict is
unanimous.”).

When the prosecution presents evidence of several acts which
could form the basis of one charged count, it must cither tell the jury
which act to rely on in its deliberations or the court must instruct the
jury to agree on a specitfied criminal act. Stare v. Kitchen, 110 Wn.2d
403, 409, 756 P.2d 105 (1988) (citing State v. Petrich, 101 Wn.2d 566,
569, 683 P.2d 173 (1984)). By requiring a unanimous verdict tor one
criminal act, the court protects a criminal defendant’s right to a

unanimous verdict based on an act proved beyond a reasonable doubt.

State v. Coleman, 159 Wn.2d 509, 511-12, 150 P.3d 1126 (2007).



1t the State clects a certain act, the pattern jury instructions
dircet how the prosecution explain its election. 11 Wash. Prac., Pattern
Jury Instr. Crim., WPIC 4.26 (3d Ed 2014). The instruction informs the
Jury that the prosecution is relying upon certain evidence of a single act
to constitute the essential elements and tells the jury that to convict the
defendant, they “must unanimously agree that this specific act was
proved.” /d. Otherwise, the court must give a Pefrich instruction,
informing the jury that “one particular act . . . must be proved beyond a
reasonable doubt, and you must unanimously agree as to which act has
been proved.” WPIC 4.25.

The court did not give either the unanimity or clection
instructions, WPIC 4.25 or 4.26. It did not telt the jury that the
prosecution was relying upon specitic allegations to prove leading
organized crime. [t did not tell the jurors that it needed to agree on the
three or more persons Mr. Smith purportedly directed or agree on his
intent to engage in at least three separate acts of criminal profiteering,

To-convict Mr. Smith of leading organized crime, the State
needed to prove he intentionally managed “three or more persons”™ and
acted “with the intent to engage 1n a pattern of criminal profiteering

activity,” defined as “at least three acts” that were: (1) committed for



financial gain, (2) constituted either forgery or identity theft, and (3)
these acts that the same or similar intent, results, accomplices,
principals, victims, or methods of commission, or were otherwise
interrelated by distinguishing characteristics.” CP 249-50.

The jury heard allegations about various acts but none
specifically during the charging period ot September 29 to November
25,2012, CP 187, 250. The key witnesses, Ms. Stetson-Hayden, Ms,
Turner, and Ms. Carlson, were arrested by September 24 or 25, 2012,
and they did not describe acts after these arrests, yet this was a critical
clement as charged. CP 250, SRP 391; 6RP 489. The Court of Appcals
ignored this deficient proof.

Also, more than three people were allegedly involved in the
acts: Ms. Stetson-Hayden, Ms. Turner, Ms. Carlson, Kaja, and Katrina.’
7RP 607, 621. Ms. Stetson-Hayden clarified that it was not a business
but “a bunch of people showing up on their own,” in a “haphazard and
disorganized” way. 7RP 623,

At the least, generalized testimony requires a Pefrich instruction

to address the necessary multiple acts and actors. State v. Haves, 81

* Kaja and Kristina did not testily and their last names were not
mentiongd by witnesses.
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Wi App. 425,430-31, 914 P.2d 788 (1996). The trial court did not tell
the jury to be unanimous as to which acts were proved. /¢, at 431. And
the State did not prove sufticient acts by the requisite actors occurred
within the charging period.

This Court should grant review because leading organized crime
is charged with increasing frequency but no case law explains how the
jury must consider the multiple elements among various people,
without treating the leader as an accomplice. Review is further needed
to protect the constitutional rights to due process and a unanimous jury.

F. CONCLUSION

Based on the foregoing, Petitioner Randall Smith respectfully
requests that review be granted pursuant to RAP 13.4(h).
DATED this 2™ day of June 2016.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

STATE OF WASHINGTON, No. 46365-2-11
Respondent,
V.
RANDALL C. SMITH, UNPUBLISHED OPINION
Appellant.

SUTTON, I. — Randall Smith appeals his convictions for 23 charges relating to an identity
theft operation and the sentence for his second degree identity theft convictions, We hold that
(1} the trial court did not ¢t in denying Smith’s motion to suppress physical evidence that police
olficers seized from the hotel rooms, (2) the trial court did not err in admitting Smith’s post-arrest
statements even though he said the word “attorney™ when officers advised him of his Miranda
rights, (3) the jury instructions on leading organized crime and accomplice liability were not
erroneous, (4) Smith was not denied the right to a unanimous verdict on his lecading organized
crime conviction, and (5) Smith’s assertions in his statement of additional grounds (SAG) have no
merit. However, we hold that Smith’s sentences for the second degree identity thelt convictions
exceed the statutory maximum. Thus, we affitm Smith’s convictions but remand for the
senlencing court to resentence Smith not (o exceed the statutory maximum under RCW 9A.20.021

on the second degree 1dentity theft convictions.
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FACTS

Smith sold merchandise that he had purchased fraudulently using stolen identities and he
hired several women to work for him as “asscciates.” The women characterized Smith as their
“boss,” stating that he gave orders for the women to carry out. The women opened bank accounts,
deposited fraudulent checks that Smith created into those accounts, and then withdrew as much
money {rom the accounts as the bank would allow. They also cashed fraudulent payroll checks at
“check cashing places™ and gave the money te Smith. 6 Verbatim Report of Proceedings (VRP)
at 492. Smith directed them to purchase specific items at certain stores with fraudulent checks and
credit cards so that he could seil these items to third partics. The women went shopping “every
day” and also participated in “scraping” credit cards of their numbers and demagnetizing them.
5 VRP at 398: 7 VRP at 600.

Bail agents David Chadwick and Joseph Kaulman had a contract to arrest Smith after he
failed 1o appear in court in King County. The bail agents received information that Smith was
staying at a lotel in Tacoma, confirmed the existence of the arrest warrant, and alerted the Tacoma
Police Department as required under RCW 18.183.300(1)(a)-(b) that they were going 1o go to the
hotel to arrest Smith. At the hotel, the staff confirmed that Smith was staying in the hotel, that he
obtained hotel rooms with a stolen credit card, and that he registered for the rooms under a difterent
name. The agents entered onc of Smith's rooms with a key provided by the hotel and apprehended
him 1inside the room.

Inside the room, the bail agents observed in plain view a large amount of credit cards,
computers, and shopping bags. They did net search the ttems and called the Tacoma Police

Department to investigate. Otficer Jared Tiffany and two other officers responded. Upon arrival

I~
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at the hotel, Officer Tiffany spoke with Kaulman in the parking ot and Kaufman told him that
they had received information earlier in the day that Smith was staying at the hotel. that Smith had
an outstanding felony warrant for his arrest,' that Smith checked into the hotel with a fake driver’s
license, and that Kaufinan had observed certain items in the room. When Officer Tiffany entered
the room he saw ~bins. computers. shopping bags. stacks of checks, mail. office supplies. and a
box . . . that contained numerous credit cards.” Clerk’s Papers (CP) at 329. Officer Tiftany did
not personally confirm the existence ol the arrest warrant and he could not recall whether dispatch
or someorne else did.

When the bail agents entered the hotel room, a woman who worked with Smith was also
present and she admitted that the merchandise in the room was stolen and that Smith would forge
checks and have friends cash those checks. The officers removed Smith and the woman from the
room and, after obtaining a scarch warrant, Officer Tiffany and the other officers scarched the
hotel roon.

Olficer Tillany took custody of Smith and began reading him Miranda warnings. Before
he could tinish, Smith blurted out the word, ~“Attorney.”™ CP at 323, Officer Tiffany completed
reading the Miraneda warnings and asked Smith whether he wished to answer questions voluntarily,
Smith answered, “Some questions.” CI* at 323. Smmith refused to give Officer Tiffany his name,
but answered subsequent questions regarding the hotel rooms and stated that the woman was his

girllriend. Smith stated that he and the woman had checked into the hotel earlier in the week,

I"The complaint for a search warrant stated that Smith was reported to have two outstanding
felony warrants for his arvest.

2 Miranda v. Arizona. 384 U.S. 436, 479, 86 S. C1. 1602, 16 L. Ed. 2d 694 (1966).

[S]
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rented five rooms, and allowed several of his friends to stav in the other rooms. Smith later
initiated a conversation with another officer and made statements about two vehicles that were
being impounded pending a search warrant, insisting that they were his,

Officers obtained a search warrant for the hotel rooms and recovered numerous credit cards
both new and altered. credit card nunibers. a credil card embosser, voided, blank, and Versa
checks,? financial documents, social security numbers, birth and death certificates, blank W-2
forms, altered treasury bonds and applications for various payment instrumenis. The officers also
recovered a fircarm in one of the hotel rooms.

The Statc charged Smith with 18 counts of second degree identity thett, and one count cach
of first degrec identity theft, unlawful posscssion of a fircarm, unlawtul possession of a personal
identification device. unlawful possession of payment instruments, and leading organized crime.?
The trial court denied Smith’s motions to suppress the evidence found in the hotel rocms and his
post-arrest statements. The trial court dismissed the State’s charge of [irst degree identity thett
after the State rested its case-in-chiel. The jury found Smith guilty on all other charges except for
the unlawful possession of a firearm charge. Smith appeals his convictions and his sentences for

second degree identity theft.

* A Versa check is a blank check onto which a person can print identifying information, including
the account and routing number from the bank, 4 VRP at 221-222.,

* The State also charged Smith with one count of unlawtul possession of a stolen vehicle and
alleged that he was armed with a [irearm during the unlawlul possession of a personal
identification device and leading organized crime, but the jury did not find Smith guilty of that
charge nor did they find that he was armed.
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ANALYSIS
[.. MOTION TO SUPPRESS EVIDENCE AND STATEMENTS

We review a trial court’s rulings on a motion to suppress 1o determine whether substantial
evidence supports the trial court’s findings of fact and whether the findings of fact support the trial
court’s conclusions ol law, which we review de novo. Stafe v, Russell, 180 Wn.2d 860, 866-67,
330 P.3d 151 (2014). Substantial evidence is evidence that is sufficient to persuade a fair-minded
person of the truth of the stated premise. Russel/, 180 Wn.2d at 866-67. Unchallenged lindings
of fact are verities on appeal. State v. Homan, 181 Wn.2d 102, 106, 330 P.3d 182 (2014). We
revicw a conclusion of law that is mislabeled a finding of fact as a conclusion of law. Wiflener v,
Sweeting, 107 Wn.2d 388, 394, 730 P.2d 45 (19806).
A, Tne HoTEL ROOM SEARCH

smith argues that the trial court erred in denying his motion to suppress becausc the olficers
failed 1o confirm the validity of the arrest warrant prior to entry into the hotel room, they lacked

3

probable cause.” We hold that the entry was lawful and thus, the officers’ search warrant

subsequently obtained based on their plain view observations was also lawlul.

 The State argues that Smith lacks standing to challenge the scarch, but we disagree. To have
automatic standing, the defendant must meet a two-part test: (1) possession 1s an essential element
of the offense of which he or she is charged and (2) he or she was in possession ol the contraband
at the time of the contested search or seizure, State v, Frans, 159 Wn.2d 402, 407, 150 P.3d 105
(2007). Smith meets these two clements. as unlaw{ul possession of a [irearm, unlawful possession
of a personal identification device, and unlawful possession of payment instruments include an
element of possession, and olficers [ound those items in the hotel rooms with Smith, Further, a
defendant does not lose automatic standing to challenge a search when he ““could not rechnicallv
have a privacy interest in such property.”™ Evans, 159 Wn.2d at 406-07 {(emphasis added) (quoting
Staie v. Simpson, 95 Wn.2d 170, 175, 622 P.2d 1199 (1950) {(defendant did not lack standing to
object to search of a brietcase that he claimed belonged to another person).
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The United States and Washington Constitutions protcct against unreasonable searches and
seizares. U.S. CONST. amend. TV; WasH. CONST. art. [, § 7. In order to lawfully enter a dwelling
to serve an arrest warrant, an officer must have probable cause 1o believe that the person to be
arrested resides in the dwelling and is inside the dwelling at the time of entry. Siate v. [latchie.
133 Wn. App. 100, 113-114, 135 P.3d 519 (20006).

Smith does not dispute that a valid warrant for his arrest actually existed. Instead, he argues
that the police officers lacked probable cause to enter the hotel room basced on the bail agents’
representation that an arrest warrant existed for Smith because the bail agents were not reliable
informants under the Agifiar/Spinelii® test, and the officers did not confirm the validity of the
arrest warrants, We disagree and hold that the bail agents were reliable citizen informants undcr
Agilar/Spinelll, that the police officers had probable cause to enter the hotel room, and that the
evidence obtained within the hotel rooms was admissible.

Washington applies the Aguilar/Spinelli lest to determine whether information provided by
an informant establishes probable cause to issue a search warrant and requires that the informant
have a basis of knowledge and be reliable. Srate v. Bawer, 98 Wn. App. 870, 874-75, 991 P.2d
668 (2000) (citing State v. Jackson, 102 Wn.2d 432, 436-37, 440, 688 P.2d 136 (1984)). Both
prongs of the Aguilur/Spinelli test must be satisfied to establish probable cause. Baier, 98 Wn.
App. at 875 (citing State v. Smith, 110 Wn.2d 658, 664, 756 P.2d 722 (1988)). If an informant’s

tip fails under either prong, there is a lack of probable cause unless independent police

© Aguilar v, Texas, 378 U.S. 108, 114, 84 S. Ct. 1509, 12 L. Ed. 2d 723 (1964); Spinelli v. United
States, 393 U.S. 410, 415-16. 89 S. Ct. 584, 21 L. Ed. 2d 637 (1969}, Both Aguiler and Spinelli
were abrogated by /llinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983), but
adhered to by State v, Jackson, 102 Wn.2d 432, 688 P.2d 136 (1984).
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investigation corroborates the tip to such an extent that it supports the missing efements of the test.
Bawer, 98 Wi, App. at 875 (citing Jackson, 102 Wn.2d at 438).

The knowledge prong is satistied if the informant has personal knowledge of the asserted
facts. Baner, 98 Wn. App. at 875 (citing Juckson, 102 Wn.2d at 437-38). To establish the
reliabtlity of a citizen informant. the police must “interview the informant and ascertain such
background facts as would support a reasonable inference that he is prudent or credible, and
without motive to falsity.”™ Bauer, 98 Wn. App. at §76 (internal quotation marks omitted) (quoting
State v, Chatmon, 9 W, App. 741, 748, 515 P.2d 530 (1973 ).

Kaufiman had personal knowledge that there was a valid arrest warrant and that Smith was
in the hotel reom.  Additionally, Officer Tiffany spoke with Kauliman in the parking fot and
obtained information that Kaufiman had a contract to arvest Smith after his failure to appear. that
he had received information that Smith was staying in the hotel. and that he had an outstanding
telony warrant. This information together with Kaufman's credentials as a bail agent are sufficient
to establish that he was credible and did not have reason to falsify the information.”

Smith argucs that the trial court’s conclusion of law 1l is not supported by substantial
evidence. The trial court stated as follows:

That the Court tinds that the officers lawlully entered [the] hotel room []
that [Smith] had [raudulently rented. The officers spoke with the reporting party.
one of the bail bond recovery agents, prior to entering the room. [Smith] was

already under arrest when the olficers entered the room. The valid arrest warrant
for [Smith] provided [the officers] with an independent basis to enter the hotel

’ Smith acknowledges that bail agents may effectuate “surrender™ of a person on a bail bond per
statute. Under RCW 18.185.300, beforc a bail agent may apprehend a person subject 1o a bail
bond in a planned forced entry, the bail agent must have “reasonable cause™ to believe that the
defendant is inside the dwelling and “notify an appropriate law enforcement agency in the local
jurisdiction in which the apprehension is expected to occur”
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room. The otficers were not required to independently confirm the warrant prior

to entering the hotel room.

CPat331. To the extent that this conclusion ol law was mislabeled because it 1s a finding of fact,
it 15 supported by substantial evidence. The bail agents who apprehended Smith testitied that they
had a contract with the bonding company to arrest Smith. They received information on Smith’s
location and confirmed the existence of the arrest warrant for Smith's faiture to appear. The agents
called the Tacoma Police Department 1o alert them that they would be serving the warrant at the
hotel.

To the extent that conclusion of law Il is a conclusion ot law, the unchallenged findings of
fact support it. The bail agents followed the procedures under RCW 18.185.300 for entering the
hotel where they had information Smith was residing, including confirming the warrant and
alerting the Tacoma Police Department. The agents apprchended Smith inside the room. The trial
court did not err in concluding that the entry was law{ul.

Smith does not cite any Washinglon authority that requires law enforcement to
independently confirm the existence of an arrest warrant when bail agents have done so and then
convey that information to the police following statutory procedure.  Although Smith 1s correct
that the bail agents are merely private citizens, not police officers, RCW 10.19.160 confers limited
authority on a bail agent to conduct apprchensions on arrest warrants for fatlure to appear. Smith
does not disagree that the bail agents had the authority to apprehend him or that they told the
officers about the arrest warrant. The fact that the wial court incomrectly stated that Smith was

“arrested” by the bail agents in the hotel room when onty police officers may “arrest™ a person
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does not negate the validity of the trial court’s conclusion that the officers lawfully entered the
hotel room to take custedy ol Smith after the bail agents apprehended him.

Therefore, because the officers were lawfully in the hotel room when they observed
evidence of a erime in plain view, the search wairant obtained to search the rooms based on those
observations was proper and the evidence obtained as aresult of that warrant was admissible. Stare
v, Martines, 184 Wn.2d 83, 90, 355 P.3d 1111 (2015} (valid search warrant requires affidavit
showing probable cause, which exists when facts and circumstances are sufficient to establish a
reasonable inference that a person is involved in criminal activity and evidence ol that criminal
activity can be found at the place to be scarched). The trial court properly denied Smith’s motion
to suppress the physical evidence found 1n the hotel rooms.

B. SMITH'S POS1-MigAND.A STATEMENTS

Smith next argucs that the trial court erred in denying his motion to suppress his post-arrest
statements because Officer Tiffany did not cease his questioning when Smith said, “Attorney.”
indicating he wished (o spcak with an attorney. 2 VRP at 75-76. We hold that because Smith
affirmatively agreed that he would answer “some™ questions, he did not unambiguously invoke his
right to an attorney and his post-Miranda statements were admissible. 2 VRP at 70.

The United States and Washington Coustifutions guarantec the right against seif-
mmcrimination. U.S. CONST. amend. V: WASIL CONST. art. 1. § 9; State v. Unga. 165 Wn.2d 95,
100, 196 P.3d 645 (2008). Before a suspect is subjected to custodial interrogation, a police olficer
must inform the person that he or she has the right to remain silent, that anything he or she says
may be used in future prosecution, that he or she has the right to have an attorney present during

guestioning, and if the person cannot alford an attorney, one will be provided before questioning.

9
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State v. Piarnitsky, 180 Wn.2d 407. 412,325 P.3d 167 (2014). A suspect’s waiver of these rights
musl be knowing. voluntary, and intelligent, and the Statc bears the burden to prove voluntariness
by a preponderance of the evidence. Prarmitsky, 180 Wn2d at 412; Srare v. DeLeon, 185 Wn. App.
171,200, 341 P.3d 315 (2014).

If'a suspect waives his or her Miranda rights, a suspect may ask for an attorney at any fime.
State v. Radceliffe, 164 Wn.2d 900, 906, 194 P.3d 250 (2008). It the suspect requests an attomey,
all questioning must stop until he has an attorney or starts talking again on his own. Radcliffe, 164
Wn.2d at 906, To successfully invoke the right to counscl, a suspect must do so
“tunambiguously.” Stafe v. Nvsra, 168 Wn. App. 30, 41, 275 P.3d 1162, 1168 (2012) (quoting
Davis v, United States, 312 U8, 452,459, 114 S, Ct, 2350, 129 L. Ed. 2d 362 (1994). However,
this invocation must be unambiguous: it "'must articulate his desire to have counsel present
sufficiently clearly that a reasonable police oflicer 1n the circumstances would understand the
statement to be a request for an attorney.” Nysfa, 168 Wn. App. at 41 (quoting Daviy, 512 U.S,
at461). A statement is either an assertion of ones right to a lawyer or it is not—"[t]his is a bright-
line inquiry.” Pigmitsly, 180 Wn.2d at 413, Our inquiry is an objective one. Piuatiitsky, 180
Wn.2d at 413.

First, Officer Tiltany had not yet begun te question Smith wlhien he “blurted out the word,
"Attorney.”” CPat 323, Thus. there was not yet any guestioning that Officer Tiffany was required
to cease at that point.  After Ofticer Tiffany completed giving Smith his Miranda warning, Simith
did not object to answering questions or asscrt that he wished to speak with an attormey. In [act,
Smith affirmatively agreed that he would answer “some™ questions following Officer Tiffany’s

complete reading of the Miranda warning. CP at 323. Thus, Smith did not unambiguously invoke

10
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his right to an attorney that would have required Ofticer Tiffany to cease questioning. Therefore,
the trial court did not err in concluding that Smith's post-Mirandae warning statements were
admissible.
1L THE JURY INSTRUCTIONS

Smith argues that the trial courl’s jury instructions on second degree identity theft, leading
organized crime, and accomplice liability were erroncous. Because Smith did not challenge the
Jjury instructions on second degree identity theft at trial. we decline to review this issue. As to the
jury instructions on leading organized crime and accomplice liability. we hold that the jury was
properly instructed.

We review legal sufficiency of jury instructions de novo. State v. Walker, 182 Wn.2d 463,
481, 341 ‘P.Ed 976 (2013). cart. denied, 135 5. CL. 2844 (2015). Jury instructions are insufiicient
if'they relieve the State of its burden (o prove every essential element of the charged crime. Walker.
182 Wn.2d at 481. Jury instructions are suftficient when they allow cach party to argue its theory
of the case, are not misleading, and property inform the trier of fact of the applicable law when
read as a whole. State v. Aguirre, 168 Wn.2d 350, 363-64, 229 P.3d 669 (2010).
AL SECOND DEGREE TDENTITY THEFT

On appeal, Smith challenges the trial court’s instruction on second degree identity thefl.
However, he did not object to this instruction at trial.

Under RAP 2.5(a) an error may not be raised for the first time on appeal unless the appellant
demonstrates that (1) the error is manifest and (2) the error is truly of constitutional dimension.
State v. O'Hura, 167 Wn.2d 91, 98, 217 P.3d 756, 760 (2009). Instructional errors affecting a

defendant's constitutional rights are manilest constitutional ervors. O'Flarag, 167 Wn.2d at 103,

Il
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[astructional errors not faliing within the scope of RAP 2.5(a} include the failure to define
individual terms. OYfara, 167 Wn.2d at 103, Even where constitutional rights are mvolved, we
are precluded from reviewing jury mstructions when the defendant agreed to their wording. Siate
v, Winings, 126 Wn. App. 75, 89; 107 P.3d 141 (2005).

Smith’s challenge to the second degree identity thefl instruction is based upon the specilic
wording ol the instruction, which he did not chailenge in the trial court. Therefore we decline to
address this issue for the first tine on appeal.

B. LEADING ORGANIZED CRIME AND ACCOMPLICE LIABILITY

As to the jury instructions on [eading organized crime and accomplice liability, Smith
argues that the jury instruction did not clatity that the jury could not conviet him for leading
organized crime on a theory of accomplice liability and cites Siate v, Teal, 1532 Wn.2d 333, 338-
39.96 P.3d 974 (2004).

A person commits the crime of leading organized crime when he or she intentionally
organizes, manages, directs. supervises, or finances any three or more persons with the intent to
engage i a pattern ot criminal profitcering activity,. RCW 9A.82.060(1)(a). A defendant may not
be convicted of leading organized crime as an accemplice. Srare v. Haves, 164 Wn. App. 459,
470, 262 P.3d 538 (201 1).

The trial court’s jury instruction on leading organized crime provided as follows:
To conviet the defendant of the crime of lcading organized crime as

charged, each of the following clements of the crime must be proved bevond a

reasonable doubt:

(1) That on or about the period between September 29, 2012 and November

25, 2012 the defendant intentionally organized, managed, directed., supervised or
financed three or more persons;
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(2) That the defendant acted with the intent to engage in a pattern of criminal
profiteering activity; and

(3} That any of these acts occurred in the State of Washington.

If you find from the evidence that each of these clements has been proved
beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a
rcasonable doubt as to any onc of these clements, then it will be your duty to return

a verdict of not guilty.

CP at 250 (emphasis added).

Smith fails to dentify any error in this jury instruction. There is no dispute that the tyial
court’s to-convict jury instruction on leading organized crime correctly stated the clements the jury
must find beyond a reasonable doubt. There also is no dispute that the trial court’s accomplice
liability jury instruction accurately stated the law. Further, Snuth did not request a jury instruction
clarilying accomplice liability as applicd to leading organized crime. Smith does not cite any
authority that the trial court’s {ailure to sua sponte additionally instruct the jury on this issue is
error.

Additionally, the State’s closing argument eliminated any possibic confusion. The State
emphasized that the jury could not find Smith guilty of lcading organized crime as an accomplice
because he was “cither the feader or he [was] not.™ 9 VR at 761.

Teal does not affect our analysis. In Teal. our Supreme Court held that the jury could have
found the defendant guilty as an accomplice to [irst degree robbery, even though the to-convict
instruction did not include accomplice language, because the trial court also instructed the jury on
accomplice lability. 152 Wn.2d at 339. But that casc did not involve whether it is error to give a
lcading organized crime instruction and a general accomplice liability instruction without

clari{ying that there can be no accomplice liability for leading organized crime.
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Thus, because the instruction did not relieve the State ef its burden o prove every essential
clement of leading organized crime. allowed cach party to argue its theory of the case, was not
mislcading, and properly informed the jury of the applicable law when read as a whole with the
other instructions, the jury instructions on leading organized crime and accomplice liability were
not erroneous.

III. RIGHT TO UNANIMOUS VERDICT ON LEADING ORGANIZED CRIME

Smith argues that he was denied the right to a unanimous verdict on the leading organized
crime conviction because the State presented several acts that could have supported it, but the trial
court did not istruct the jury that it must unanimousiy agree on those acts. We hold that the trial
court properly instructed the jury that their verdict must be unanimous to find the defendant guiity
of criminal profiteering.

To prove the oflense ol leading organized crime, the State must prove that the defendant
intentionally organized, managed. directed, supervised, or financed any three or more persons with
the intent to engage in a pattern of criminal profiteering activity. RCW 9A.82.060(1)(a). The trial
court’s jury mstruction defined criminal profitcering activity as “at least three acts™ that swere
“comumitted for financial gain.” “constituted the crime of forgery or identity theft.” and “had the
same or similar intent, results, accomplices, principals, victims, or methods of conunission, or
were otherwise interrelated by distinguishing characteristics.”™ CP at 249, This jury insiruction
correctly stated the statutory definition of criminal profitcering under RCW 9A.82.010(12).% The

trial court also instructed the jury that its verdict must be unanimaous.

f RCW 9A 82.010(12) states that criminal profiteering activity is:
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By the plain meaning of RCW 9A.82.060. the jury was required to find that Smith
“intentionally organized . . . any three or more persons.” Thus. the jury need not have agreed on
the individuals so long as each juror agreed that ¢y firee persons were involved. Likewise, the
jury instruction defining criminal profiteering as “three acts”™ committed for financial gain does
not produce a criminal act that is divisible into individual violations of the crime requiring an
additional unanimity instruction. The “three acts”™ requirement is provided by the delinitional
section of the statute. Definition sections do not “add to the criminal statute.” Stare v. Strofm,
75 Wn. App. 301, 309, §79 P.2d 962 (1994). For a conviction for leading organized crime, the
definition statute “sets out the dilferent ways the crime can be committed.” Staie v. Munson, 120
Wn. App. 103, 107, 83 P.3d 1057 (2004) (citing RCW 9A.82.060).

There is no requirement in RCW 9A 82 060 that the same three persons be involved in the
same three crimes.  Accordingly, we hold that Smith was not denied the right to a unanimous
verdict on the leading organized crime conviction.

IV SMITITS SENTENCE FOR SECOND DEGREE IDENTITY THEFT
Smith argues that the trial court imposed a sentence that exceeded the statutory maximum

for second degree identity theft. The State concedes this ciror. We agree and remand for the

[Elngaging iy at lcast three acts of criminal profiteering . . . . In order to constitute
a pattern, the three acts must have the same or similar intent, results, accomplices,
principals, victims, or mcthods of commission, or be otherwise interrelated by
distinguishing characteristics including a nexus to the same enterprise, and must
not be isolated events.
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scniencing court Lo resentence Smith not to exceed the statutory maximum under RCW 94.20.021°
on the second degree identity theft convictions.

A trial court may not impose a sentence of confinement and community custody that, when
combined, exceeds the statutory maximum for the offense. Stufe v. Bovd, 174 Wn.2d 470, 472,
275 P.3d 321 (2012). Remand is required when a total sentence of confinement and community
custody exceeds the statutory maximum. Bovd, 174 Wn.2d at 473. A conviction for second degree
identity thell, a class C felony, carries a stalutory maximum sentence of five years. RCW
9.35.020(3), 9A.20.021(c¢).

The trial court sentenced Smith to 57 months of confinement and 12 months of community
custody for each conviction of second degree identity theft. This sentence exceeds the statutory
maximum tor the offense by nine months., Thus, we remand for the sentencing court to resentence
Smith not to exceed the statutory maximum under RCW 9A.20.0210n the second degree identify
theft convictions.

V. STATEMENT OF ADDITIONAL GROUNDS (SAQG)
A. PRIOR NOTIFICATION GF REVOCATION OF RIGHT TO POSSESS FIREARM

Smith argues that his conviction for unlawful possession of a [irearm must be reversed
because the record docs not contain proot that he was notilied that he could not possess a tircarm
after a previous conviction. When the State sought a stipulation regarding his predicate offense,

Smith raised the issue of whether he was notified that he could not possess a fircarm but later

 Under RCW 9A.20.02[(c). the maximum sentence for a class C felony is confinement in a stale
correctional institution for five years, or by a fine i an amount fixed by the court ot ten theusand
dollars, or by both such conlinement and {ine.

16
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agreed 1o the stipulation and the trial court presented it to the jury.'" Thus, because Smith agreed
to the stipulation, he fails to establish that he was not properly notified that he could not possess a
firearm.
B. SUFFICIENCY QF THE EVIDENCE

Smiith next argucs that the State presented msufficient evidence for the jury to lind him
guilty of leading organized crime. all 18 counts of second degree identity thefl, unlawful
possession of a personal identilication device, and unlawful posscssion of payment instruments.

Due process requires the State to prove every clement of the charged crimes beyond a
reasonable doubt. Siate v. Kalebaugh, 183 Wn.2d 578, 584, 355 P.3d 253 (2015). We review
sutficiency of evidence claims for whether, when viewing the evidence in the light most favorable
to the Statc, any rational tricr of fact could have found the essential elements of the charged crime
beyond a reasonable doubt. Stare v. Homan, 181 Wn.2d at 105, In a challenge to the sufliciency
of the evidence, the defendant admits the truth of the State’s evidence and all reasonable inferences
that can be drawn (rom it. Homan, 181 Wn.2d at 106.
. Leading Organized Crime

Smith argues that the State presented insuflicient evidence of the criminal profiteering

clement of lcading organized crime. We disagree.

' The stipulation read that “beyond a reasonable doubt [Smith] has previously been convicted of
a serious [elony offense.” 8 VRP at 717,

17
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A person commuts the offense of leading organized crime when he or she intentionally
organizes. manages, directs. supervises, or finances any three persons “with the intent lo engage
in a pattern of criminal profiteering'' activity.” RCW 9A 82.060(1)(a).

At least three women testified that Smith was the “boss.” the “head of the household.” or
was “in charge” of the operation. 5 VRP 395,402, 419; 6 VRP at 499: 7 VRP at 622: 8§ VRP at
095, They further testilied that Smith would give them shopping lists to buy items and that Smith
would sell them to third parties. They went shopping “every day™ and used checks that Smith gave
them. 7 VRP at 600-01. In the hotel room, cfficers found identifications from people whe did not
give Smith permission to have them.

Taken in the light most favorable to the State. we hold that a rational trier of fact could
have found that Smith organized three people with the intent to commit identity theft on at least
three occasions.

2. Other Convictions — Intent and Possession Elements

Smith argues that his convictions for sccond degree identity theft, unlawful possession of
a personal identitication device, and unlawful possession of payment instruiments must be reversed
because the State failed to prove the intent and possession elements of the crimes. We disagree.

A person conymits second degree identity theft B}f knowingly obtaining, possessing, using,
or translerring identification or [inancial information of another person with the intent to commit
or aid any crime. RCW 9.35.020(1). Likewise, the crimes of unlawtul possession ol a personal

identitication device and unlawful possession of payment instruments also require the State to

" =Criminal profiteering™ is defined as any act, including any anticipatory or completed offense,

committed for financial gain, RCW 9A.82.010(4).

18
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prove that the person possessed the device or payment instrument with the intent to use the device
or payment instrument to deprive another person of the payment instrument or to commit theft,
forgery. or identity theft.”> RCW 9A 56.320(2)-(3).

Intent to commit a crime may be inferred ~if the defendant’s conduct and surrounding
facts and circumstances plainly indicale such an intent as a matter of logical probability.™ Stare
v. Vasguez, 178 Wn.2d 1, 8, 309 P.3d 318 (2013) {quoting Staie v. Woods, 63 Wn. App. 588, 591,
821 P.2d 1235 (1991)). For crimes that require proof ot both possession and intent. mere
passession does not permit an inference of intent. Fasgurez, 178 Wn.2d at 8, 12 (in forgery cases
where the State proved intent to detraud. the defendants “actually demeonstrated intent to pass off
their forged documents as authentic™).

The olticers recovered numerous devices and papers related to identity thelt—credit cards
and credit card numbers, Versa checks, social security numbers, a credit card embosser, printers,
and applications for credit cards from the hotel room in which Smith was arrested. As explained
above, the women festitied as to how the operation worked and Smith’s rele in giving them checks,
telling them what to buy, and then sclling thosc items. This testimony distinguishes this case {rem

Vasguez, where “*unexplained possession™™ ol a Torged instrument did not constitute sufficient

2 RCW 9A.56.320(2)-(3) provides in relevant part. “A person is guilty of unlawlul possession of
payment instruments if he or she possesses two or more checks or other payment instruments . . .
[1]n the name of a person or entity [or a fictitious person or entity] . . . without the permission of
the person or entity to possess such payment instrument, and with intent either to deprive the
person of possession of such payment instrument or to commit theft, forgery, or identity theft
... A person is guilty of unlawtul possession of a personal identification device 1if the person
possesses a personal identification device with intent to use such device to commit theft, forgery.
or identity thett.”
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evidence of intent. Vasquez, 178 Wn.2d at 13 (quoting Stute v. Pasquez, 166 Wn. App. 50, 53,
269 P.3d 370 (2012), reversed by 178 Wn.2d ).

Therefore, we hold that a rational trier ol [act could have concluded that the State proved
beyond a reasonable doubt Smith’s possession and mtent to use the identities, personal
identification device, and payment instrument for the purpose of identity theft or forgery.

C. CONFRONTATION CLAUSE

Smith argues that his right to confront witnesses was violated because several victims
named in the charges lor second degree identity thefl did not testify. We disagree.

The Sixth Amendment to the United States Constitution provides that “[i]n all ¢riminal
prosccutions, the accused shall enjoy the right . . . to be confronted with the witnesses against
him.”™ Uader the confrontation clause, out-otf-court testimonial statements by witnesses are barred
untess the declarant is unavailable and the defendant had a prior opportunity to cross-examing the
wilnesses. Crawford v. Wash., 541 U.S. 36, 54-56. 124 S, Ct. 1354, [S8 L. Ed. 2d 177 (2004).
We review alleged violations of the Sixth Amendment's confrontation clause de novo. Srate v.
Q' Cain, 169 Wi App. 228, 234 n. 4, 279 P.3d 926 (2012).

This claim fails because Smith does not and cannot identify any testimonial statements
relayed by other witnesscs through these named victims. The fact that these victims did not testify

does not trigger any confrontation clause violations.
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D. TUDICIAL B1aS

Smith argues that the trial court was biased against him, requiring reversal. We disagree.

We presume that the trial court discharges its duties without bias or prejudice against a
party. finre Pers. Restraint of Davis, 152 Wn.2d 647, 692, 101 P.3d 1 (2004). To overcome that
presumption. a parly must provide “specific facts establishing bias.” Davis, 152 Wn.2d at 692,
~ludicial rulings alone almost never constitute a valid showing of bias.™ Deavis, 152 Wn.2d at 692.

Smith fails to raise any specilic facts that demonstrate the trial court was biascd against
kim and recites only procedural facts wherein the trial court ruled against his motions or did not
do as he wished. Thesc facts do not establish actual bias or apparent bias.
E. INEFFECTIVE ASSISTANCE OF COUNSEL

Smith argues that his trial counsel was ineffective in five ways: (1) failing to bring a motion
to suppress under our state constitution, (2) not addressing automatic standing on the motion to
suppress, (3) failing to object to Smith's convictions for counts pertaining to witnesses who did
not testity, (4) failing to argue that the State did not prove the charged elements ot the crime beyond
a reasonable doubt, and (3) not understanding identity theft statutes by arguing that a business is

not a person, resulting in an additional jury instruction.? We disagree.

% Smith also argues that his counsel was inellective by bringing arguments not supported by
authoritics and that defense counsel was unprepared in arguments and lacked knowledge in the
areas of law for which Smith was charged. Smith does not identily the nature and occurrence of
these alieged errors. RAP 10.10(c). Thus, these assertions ol error are too vague to allow us to
identily them and we declinc to reach them.
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Under the United States and Washington Constitutions, a criminal defendant has the right
to cffective assistance ol counsel. State v. Jones, 183 Wn.2d 327, 339, 352 P.3d 776 (2015). To
prevail on a claim that trial counsel was ineffective, the defendant has the burden to establish
(1) that counsel's representation was deficient by falling below an objective standard of
reasonableness and (2) a reasonable probability that the result of the proceeding would liave been
different if counsel had been ellective. Jones. 183 Wn.2d at 339,

Our review of an attorney’s performance is “highly deferential.”™ Stare v. Humphiries, 181
Wn.2d 708, 720, 336 P.3d 1121 (2014). If trial counsel’s conduct may be considered a legitimate
trial tactic, his or her performance 1s not deficient. Humphiries, 181 Wn.2d at 720. To overcome
our presumption that trial counsel’s perforinance is reasonable. a defendant bears the burden to
establish the absence of a legitimale (rial tactic that explains trial counsel’s performance, Stare v
Heamilton, 179 Wn. App. 870, §79-80, 320 P.3d 142 (2014). We review the reasonableness of
counsel’s performance by considering all the circumstances surrounding counsel’s trial decisions.
Hamilron, 179 Wn. App. at 879.

First, while defense counsel did not submit a written motion to suppress evidence, Smith
did, and defense counsel submitted a memorandum in support of Smith’s motion. Defensc counsel
argued extensively at the suppression hearing that the search of the hotel rooms was not lawful
and the trial court relied on articte I, section 7 ol the state constitution in its analysis. Thus. defense
counsel was not deficient for failing to make a separatc motion te suppress and Smith cannot

demonstrate that he was prejudiced by that decision.

[
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Second, defensc counsel did not specifically address standing during his motion to suppress
oral argument. but the trial court ultimately disagreed with the State’s argument that Smith lacked
standing.  Assuming without deciding that defense counsel’s performance was deficient, Smith
cannot show prejudice.

Third. as explained abeve. there was no crror when witnesses named in Smith’s charges
did not testify at tial but the detective testified that she identified their information in Smith's
possession and verificd that they were real people. Again, assuming without deciding that delense
counsel’s performance was deficient. Smith cannot show prejudice.

Fourth, Smith is mncorrect that defense counsel did not argue that the State failed to prove
every ¢lement of the charged crimes beyond a reasonable doubt. Defense counsel successfully
moved to disimiss one count after the State rested its case-in-chief and unsuccessfully moved to
dismiss two other counts. During closing argument, defense counsel discussed the standard of
prool and argued extensively that the State had failed to meet it. Thus, Smith fails to demonstrate
defense counsel’s deficient performance.

Fifth. Smith does not demonstrate how he was prejudiced when the trial court gave the jury
an additional instruction following defense counsel’s closing argument.  Following defense
counsel’s closing argument. the trial court instructed the jury that the term “persen” in the jury
instructions, related to identity thett means, ““any natural person and. where relevant, a corperation.
Joint stock association. or an unincorporated association.” 9 VRP at 801. Smith did not abject to
this additional instruction and he cannot demonstrate that he was prejudiced. Thus, Smith's claim

that his delense counsel was inclfective fails.
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CONCLUSION
We atfirm Smith’s convictions but remand for the sentencing court to resentence Smith not
to exceed the statutory maximum under RCW 9A.20.02 on the second degree identity theft
convictions,
A majorty of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but witl be {iled for public record in accordance with RCW 2.06.040,

it is 50 ordered.

We concur:

MAXA. A.C |
M )
MELNICK. 1. g
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