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A. IDENTITY OF PETITIONER

Pursuant to RAP 13.4. Peutioner Juan Serrano-Berrios asks this
Court to accept review of the opinion of the Court of Appeals in State
v. Serrano-Berrios, 33271-3-111 (June 9, 2016).

B. OPINION BELOW

Defense counsel declined to stipulate to the fact of Mr. Serrano-
Berrios’s prior conviction at trial. instead permitting the State to offer
inherently prejudicial evidence to prove the prior conviction. Counsel
did this so as to pursue the atfirmative defense that the prior judgment
did not provide the required statutory notice of Mr. Serrano-Berrios's
meligibility to possess a firearm. After doing so. however, defense
counsel waived the affirmative defense. Mr. Serrano-Berrios contends
defense counsel’s actions were deficient and prejudicial and deprived
him of his Sixth Amendment right to the effective assistance of
counsel.

The Court of Appeals concluded the actions were reasonable
strategic choices speculating on other basis to support defense
counsel’s actions. None of these bases. however. are borne out by the
record.

C. ISSUE PRESENTED




A defendant 1s denied his Sixth Amendment right to the
effective assistance of counsel where counsel’s performance is
deficient and prejudicial. When faced with such a contention may an
appellate court speculate as to possible strategic bases for counsel’s
actions even where the record does not support that any such bases was
the actual reason for counsel’s choice of action?

D. STATEMENT OF THE CASE

Because he was aware of an outstanding arrest warrant for Mr,
Serrano-Berrios, a Moses Lake police officer stopped Mr. Serrano-
Berrios as he walked down a sidewalk. RP 49. With his gun drawn. the
otficer ordered Mr. Serrano-Berrios to lie face down on the ground. RP
50.

When another officer handcuffed and stood Mr. Serrano-Berrios
up. the officers saw a handgun on the ground where Mr. Serrano-
Berrios had been. RP 55. A search of Mr. Serrano-Berrios’s pockets
revealed a small plastic bag later determined to contain
methamphetamine residue. RP 66.

The State charged Mr. Serrano-Berrios with one count of
unlawful possession of a firearm and one count of possession of

methamphetamine. CP 76-77.
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A jury convicted him of both counts. CP 170-71.
E. ARGUMENT

By seeking admission of prejudicial evidence

ostensibly to pursue an affirmative defense but then

waiving that defense, defense counsel provided

deficient performance which prejudiced Mr. Serrano-

Berrios.

The Sixth Amendment guarantees the right to the eftective
assistance of counsel in a criminal proceeding. See Gideon v.
Wainwright, 372 U.S. 335.83 S. Ct. 792. 9 L. Ed. 2d 799 (1963);
Powell v. Alabama, 287 U.S. 45,53 S. Ct. 55, 77 L. Ed. 158 (1932).
“The right to counsel plavs a crucial role in the adversarial system
embodied in the Sixth Amendment. since access to counsel's skill and
knowledge is necessary to accord defendants the “ample opportunity to
meet the case of the prosecution’ to which they are entitled.” Strickland
v. Washington. 466 U.S. 668, 685. 104 S. Ct. 2052.80 L. Ed. 2d 674
(1984) (quoting Adams v. United States ex vel. McCann, 317 U.S. 269,
275.276. 63 S. Ct. 236. 87 L. Ed. 2d 268 (1942)). The right to counsel
includes the right to the effective assistance of counsel. McMann v.
Richardson, 397 U.S. 759. 771 n.14.90 S. Ct. 1441.251.. Ed. 2d 763

(1970): Strickland. 466 U.S. at 686. The proper standard for attorney

performance is that of reasonably eftective assistance. Strickland. 466
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U.S. at 687. McMann.397 U.S. at 771. A person 1s denied the effective
assistance of counsel where the record demonstrates the “counsel’s
performance was deficient™ and that deficient performance prejudiced
the defendant. Strickland, 466 U.S. at 687.

Because of the prejudice which flows from evidence of a prior
conviction a defendant may stipulate to the fact that he has a prior
conviction in order to prevent the State from introducing evidence
concerning details of the prior conviction to the jury. State v. Roswell, 165
Wn.2d 186. 195, 196 P.3d 705 (2008) (citing Old Chiefv. Unired Statcs,
519 U.8. 172,191,117 S. Ct. 644, 136 L. Ed. 2d 574 (1997)). When a
defendant offers such a stipulation Old Chicf requires “the court must
accept the stipulation and shield the jury from hearing evidence that led to
the prior conviction.” Roswell, 165 Wn.2d at 195; Old Chief. 519 Wn.2d
at 191 n. 10. Thus, had the defense stipulated to the existence of Mr.
Serrano-Berrios’s prior conviction the jury would have heard nothing
more than Mr. Serrano-Berrios had previously been convicted of a crime.

Instead, defense counsel declined to stipulate to Mr. Serrano-
Berrios’s prior offense. choosing to allow the State to prove the prior
conviction to the jury, placing inherently prejudicial evidence before the
Jury. RP 6-7. Defense counsel did this so he could argue to the jury that

the notice contained on the prior judgment was inadequate to inform Mr.



Serrano-Berrios of his ineligibility to possess a firearm as a result of that
conviction. In closing argument. counsel urged the jury to examine the
prior judgment. Exhibit 7. and note it was unsigned by either Mr. Serrano-
Berrios or his attorney. RP 190. Counsel also urged the jury to consider
the absence of an interpreter’s certification. given Mr. Serrano-Berrios’s
need for translation. /d.

Generally, legitimate trial strategy is not deficient performance.
State v. Kvllo, 166 Wn.2d 856, 862, 215 P.3d 177 (2009). However,
simply terming an act tactical or strategic is not enough. “The relevant
question is not whether counsel's choices were strategic. but whether they
were reasonable.” Roe v. Flores—Ortega, 528 U.S. 470, 481, 120 S. Ct.
1029, 145 L.Ed.2d 985 (2000).

At first blush, counsel’s decision to argue the State had not proved
Mr. Serrano-Berrios had notice of his ineligibility to possess a fircarm
may appear a legitimate tactical decision. However, under controlling
precedent from this Court. such notice is not a required element of the
offense of unlawful possession of a firearm, but rather an affirmative
defense. Stare v. Brietung. 173 Wn.2d 393, 403, 267 P.3d 1012 (201 1)
(*“lack of notice under RCW 6.41.047(1) is an affirmative defense. which

[a defendant] must establish by a preponderance of the evidence.™)



Certainly, the decision to pursue an atfirmative defense might be a
legitimate strategic choice. Critically. however. defense counsel never
proposed an instruction on the affirmative defense. As such. defense
counsel waived the atfirmative defensc. Sec ¢.g. State v. Coristine. 177
Wn.2d 370. 378, 300 P.3d 400 (2013) (defendant is free to waive
affirmative defense by not requesting jury instruction).

Counsel elected to forego a stipulation to the prior offense and
instead permitted the State to offer the inherently prejudicial evidence to
the jury. Counsel apparently did so with the intent to assert the affirmative
defense of lack of notice. But defense counsel never asserted that defense
and in fact waived it by failing to request a jury instruction. Thus. the lack
of notice remained wholly irrelevant to the jury’s task of determining
whether Mr. Serrano-Berrios was guilty. Yet. defense counsel’s actions
ensured they would hear the prejudicial evidence of Mr. Serrano-Berrios”
prior conviction. This election to permit admission of unduly prejudicial
evidence was made in the complete absence of any possible benefit.
Even if it could be deemed strategic or tactical that choice was patently
unreasonable.

In 1ts opinion the Court of Appeals otters other possible
justifications for counsel’s decision. Opinion at 9. The court speculates

that perhaps counsel’s decision was driven by a desire to challenge the

O



qualifications of the fingerprint analysis who testified the fingerprints
on the prior judgment as Mr. Serrano-Berrios’s. /d. The court ofters
further that perhaps counsel’s decision was driven by a desire to
prevent the jury from speculating that Mr. Serrano-Berrios was for a
more serious offense then it actually was. /d. Even allowing that these
are reasonable strategic, a doubtful proposition, neither is the actual
basis for counsel’s decision.

The record illustrates why counsel failed to stipulate — he
believed the adequacy of the notice in the prior judgment was a fact the
State had 1o prove. Counsel was wrong. Counsel’s ignorance of the law
is not a strategic choice and it is most certainly not a reasonable
strategic choice.

It is important that this Court ofter clarification to lower courts
reviewing incffective assistance of counsel claims. Review of such
constitutional claims does not invite an appellate court to speculate as
to other conceivable bases for defense counsels actions. Where the
record illustrates why detense counsel did what he did. the only issue
before a reviewing court is whether that basis was a reasonablc
strategic choice. Clarification of that standard is a significant

constitutional 1ssue warranting review under RAP 13.4.



F. CONCLUSION

For the reasons above. this Court should accept review of this
case and reverse Mr. Serrano-Berrios’s convictions.

Respectfully submitted this 11" day of July 2016.

s/ Gregoryv C. Link
GREGORY C. LINK - 25228
Washington Appellate Project — 91072
Attorneys for Petitioner

1511 Third Avenue, Swic 701
Scattle, WA 98101
(206)587-2711
(200)587-2710
gregerwashapp.org
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LAWRENCE-BERREY, A.C.J. — Juan Serrano Berrios appeals his convictions for
first degree unlawful possession of a firearm and possession of methamphetamine. He
argues that defense counsel provided ineffective assistance by not requesting an Old
Chief® stipulation to his prior felony conviction, and by not requesting a jury instruction
on the affirmative defense of inadequate notice. Mr. Serrano Berrios also makes a
number of arguments in his statemeni of additional grounds for review (SAG). We

disagree with Mr. Serrano Berrios’s arguments and affirm.

Y Old Chief'v. United States, 519 U.S. 172,117 S. Ct. 644, 136 L. Ed. 2d 574
(1997).
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FACTS

On August 4, 2014, Mr. Serrano Berrios was walking down the sidewalk with a
woman just outside of Moses Lake. Officer Jeffrey Gaddis told Officer Paul Ouimette
that Mr. Serrano Berrios was walking down the street. Officer Ouimette knew that Mr.
Serrano Berrios had outstanding warrants for his arrest.

Officer Ouimette stopped his police car about 15 feet from Mr. Serrano Berrios
and stepped out of the car. Officer Ouimette told Mr. Serrano Berrios to stop, and that he
was under arrest. Mr. Serrano Berrios looked startled and took a couple steps down the
sidewalk. Officer Ouimette then ordered Mr. Serrano Berrios to stop again, drew his
firearm, and ordercd Mr. Serrano Berrios to get on the ground. Officer Ouimette quickly
observed the sidewalk before Mr. Serrano Berrios got on the ground, and he did not see
any items on the sidewalk, Mr. Serrano Berrios then got on the ground and laid on his
stomach.

As Mr. Serrano Berrios laid on the ground, he brought his right hand down toward
his waistband. Officer Ouimette told Mr. Serrano Berrios to stop reaching in his
waistband, and Mr. Serrano Berrios complied. As Officer OQuimette was telling the
woman that she needed to step back. Mr. Serrano Berrios again reached down toward his

waistband with his right hand. Officer Ouimette again told Mr. Serrano Berrios to stop
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reaching in his waistband, but Mr. Serrano Berrios did not comply right away. Officer
Ouimette had to repeat the instruction another time or two, and eventually Mr. Serrano
Berrios complied.

Officer Gaddis arrived. Officer Ouimette then went and secured Mr. Serrano
Berrios’s hands, and Officer Gaddis handcuffed him. The officers then rolled Mr.
Serrano Berrios onto his side. Officer Gaddis found a handgun underneath Mr. Serrano
Berrios just below his groin area. Officer Gaddis picked up the gun, saw that it was
loaded, and handed it to Officer Ouimette. Officer Quimette dumped the bullets out of
the magazine and ejected the round from the chamber, Officer Gaddis then emptied Mr.
Serrano Berrios’s pockets, and found a small bag containing a substance that he
recognized as methamphetaminc.

The State charged Mr. Serrano Berrios with first degree unlawful possession of a
firearm and possession of methamphetamine.? The predicate “serious offense” the State
alleged for the first degree unlawful possession charge was Mr. Serrano Berrios’s 2011
conviction for attempted second degree burglary. Before trial, defense counsel moved to

dismiss the case on the basis that Mr. Serrano Berrios did not have adequate notice that he

2 The State also charged Mr. Serrano Berrios with carrying a concealed pistol
without a license, but later realized that charge is an infraction and not a criminal offense.
The trial court dismissed the charge.
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was ineligible to possess a firearm. Defense counsel argued that Mr. Serrano Berrios
never signed the 2011 judgment and sentence, nor did his prior defense counsel. Defense
counsel acknowledged that the previous judge orally advised Mr. Serrano Berrios that he
was ineligible to possess a firearm at the guilty plea hearing, but argued that Mr. Serrano
Berrios never received written notice because English is Mr. Serrano Berrios’s second
language and the judgment and sentence did not contain a translation certificate.

The trial court denied Mr. Serrano Berrios’s motion. The trial court reviewed the
plea agreement and transcript of the plea colloquy from Mr. Serrano Berrios’s 2011
attempted burglary case, and found that the trial court advised Mr. Serrano Berrios both
orally and in writing that he was ineligible to possess firearms per RCW 9.41.047(1). The
trial court reasoned that RCW 9.41 2047(1) requires trial courts to advise defendants that
they are ineligible to possess firearms at the time they are “conviéted,” and people are
“convicted” when they plead gui‘lty—~not when the court signs the judgment and sentence.
Thus, it did not matter that the judgment and sentence lacked a translation certificate and
Mr. Serrano Berrios’s signature.

At trial, both police officers testified that they recovered the handgun from under
Mr. Serrano Berrios. Defense counscl objected to the gun’s admissibility on the grounds

that the police never recorded the gun’s serial number, and therefore Officer Gaddis could
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not testify that the gun the State presented was the same gun he found under Mr. Serrano
Berrios. The trial court overruled the objection, finding that it went to the evidence’s
weight and not its admissibility.

The State then moved to admit the felony judgment and sentence from Mr. Serrano
Berrios’s 2011 attempted second degree burglary case. Defense counsel objected on the
grounds that it included Mr. Serrano Berrios’s entire criminal history, and then requested
aredacted copy. Defense counsel did not request an Old Chief stipulation to Mr. Serrano
Berrios’s prior attempted second degree burglary conviction.

The State also called a former investigator for the prosecutor’s office, Michael
Shay. The State had asked Mr. Shay to examine the fingerprints on Mr. Serrano Berrios’s
2011 judgment and sentence and compare them to Mr. Serrano Berrios’s booking
fingerprints from when the officers arrested him in this case. Mr. Shay concluded the
fingerprints matched.

During closing arguments, defense .cmmsel argued that Mr. Shay’s conclusion that
Mr. Serrano Berrios’s fingerprints were on the 2011 judgment and sentence could be
- wrong, given that Mr. Shay’s training was outdated and that Mr. Shay had been in
administrative positions since his training. Defense counse] also argued that the 2011

judgment and sentence did not contain Mr. Serrano Berrios's signature, his attorney’s
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signature, or a translation certificate, and therefore Mr. Serrano Berrios likely lacked
notice that he was incligible to possess a firearm. Defense counsel did not propose a jury
instruction on the affirmative defense of lack of notice. The jury convicted Mr. Serrano
Berrios of both charges. Mr. Serrano Berrios appeals.
ANALYSIS

A. Whether defense counsel provided ineffective assistance

Mr. Serrano Berrios argues he received ineffective assistance of counsel because
defense counsel did not request an Old Chief stipulation that he had been convicted of a
“serious offense,” thus allowing the State to introduce the judgment and sentence {rom
his 2011 attempted second degree burglary conviction. Mr. Serrano Berrios argues the
only tactical reason for defense counsel not to stipﬁlate'was so he could argue to the jury
that Mr. Serrano Berrios lacked notice that he was ineligible to possess a firearm. Mr.
Serrano Berrios further argues that this tactical reason was frustrated by his counsel’s
failure to request a jury instruction on lack of notice, thus resulting in the prejudicial
conviction being neecdlessly presented to the jury.

Under RCW 9.41.040(1)(a), a person commits unlawful possession of a fircarm in
the first degree “if the person owns, has in his or her possession, or has in his or her

control any firearm after having previously been convicted . . . in this state or elsewhere
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of any serious offense as defined in this chapter.” “The existence of a constitutionally
valid prior conviction is an essential element of the offense. one the State must prove
beyond a reasonable doubt.”” State v. Lopez, 107 Wn. App. 270, 276, 27 P.3d 237 (2001)
{quoting State v. Reed, 84 Wn. App. 379, 384, 928 P.2d 469 (1997)), aff'd, 147 Wn.2d
515,55 P.3d 609 (2002).

The Sixth Amendment to the United States Constitution guarantees criminal
defendants the right to effective assisténcc of counsel.® Strickland v. Washington, 466
U.S. 668, 685-86, 104 S. Ct. 2052, 80 1.. Ed. 2d 674 (1984). A defendant receives
ineffective assistance if the attorney’s conduct (1) falls below a minimum objective
standard of reasonable attorney conduct, and (2) there is a reasonable probability the
attorney’s conduct affected the case’s outcome. State v. Benn, 120 Wn.2d 631, 663, 845
P.2d 289 (1993). “There is a strong presumption that counsel has rendered adequate
assistance and has made all significant decisions in the exercise of reasonable
professional judgment.” Jd. at 665. Ineffective assistance is not established if defense

counsel’s trial conduct can be characterized as legitimate trial strategy or tactic. /d.

3 Because ineffective assistance of counsel is an issue of constitutional magnitude,
it may be considered for the first timec on appeal. State v. Kyllo, 166 Wn.2d 856, 862, 215
P.3d 177 (2009).
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Ineffective assistance is a mixed question of law and fact and is reviewed de novo. Stafe
v. Sutherby, 165 Wn.2d 870, 883, 204 P.3d 916 (2009).

1. Whether or not requesting an Old Chief stipulation was ineffective
assistance

When the name or nature of a prior offense that serves as an element of a current
offense might taint the verdict, and when the purpose of the evidence is solely to prove
the element of the prior offense, the defendant may stipulate to the previous conviction.
Old Chief, 519 U.S. at 174. “The most the jury needs to know is that the conviction
admitted by the defendant falls within the class of crimes that [the legislature] thought
should bar a convict from possessing a gun.” Id. at 190-91. A trial court must accept a
defendant’s offer to stipulate to the existence of a prior conviction when evidence of the
prior conviction is unduly prejudicial. State v. Johnson, 90 Wn. App. 54, 62-63, 950 P.2d
981 (1998).

Mr. Serrano Berrios is correct that there are strategic reasons to stipulate to a
predicate conviction under certain circumstances. Here, stipulating to Mr. Serrano
Berrios's prior conviction as an unnamed felony would have kept his attempted second
degree burglary conviction from reaching the jury.

However, applying the strong presumption that counsel has rendered adequate

assistance and has made all significant decisions in the exercise of rcasonable
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professional judgment, defense counsel’s decision not to stipulate to Mr. Serrano
Berrios’s prior conviction can be properly characterized as a strategic one. It is clear that
defense counsel thoughtfully considered the prejudicial nature of the information
contained in the judgment and sentence, given that he objected to portions of the
document and persuaded the trial court to require the State to redact Mr. Serrano
Berrios’s entire criminal history from it.

During closing argument, defense counsel argued that Mr. Shay’s training was
outdated, and suggested that Mr. Shay erroneously concluded that the fingerprints on the
2011 judgment and sentence belonged to Mr. Serrano Berrios. Moreover, by naming the
conviction—attempted second degree burglary—dgfcnse counsel prevented the jury from
speculating that Mr. Serrano Berrios may have becn convicted of a much more serious,
violent crime. Thus, given the nature of the prior conviction, not stipulating cost Mr.
Serrano Berrios little in terms of prejudice and opened up a way for defense counsel to
attack the State’s evidence. It was a legitimate tactical decision.

2. Whether or not requesting a jury instruction on inadequate notice was
ineffective assistance

Lack of notice of the firearm prohibition is an affirmative defense to unlawful
possession of a firearm. State v. Breitung, 173 Wn.2d 393, 403, 267 P.3d 1012 (2011).

To succeed, defendants must show that when they were convicted of the prior offense,
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they did not receive either oral or written notice that it was illegal for them to own a
firearm. /d.; see also RCW 9.41.047(1)(a) (requiring the convicting court to notify a
person orally and in writing when a conviction makes him or her ineligible to possess a
firearm). A person is “convicted” at the time “a plea of guilty has been accepted, or a
verdict of guilty has been filed, notwithstanding the pendency of . . . sentencing or
disposition.” RCW 9.41.040(3).

A defendant is entitled to a jury instruction supporting his or her theory of the case
if there is substantial evidence in the record supporting his or her theory. State v. Powell,
150 Wn. App. 139, 154, 206 P.3d 703 (2009). Thus, in order for defense counsel’s
failure to request a jury instruction on an affirmative defense to constitute deficient
performance, the defendant must show that had counsel requested this instruction, the
trial court would have given it. /d.

Here, the trial court’s pretrial ruling made clear that Mr. Serrano Berrios
received both oral and written notice that he was ineligible to possess a firearm per
RCW 9.41.047(1)(a). At his change of plea hearing in the attempted second degree
burglary case, the trial court orally advised Mr. Serrano Berrios that he could not possess
a firearm or have one under his control. Mr. Serrano Berrios acknowledged that he

understood. Mr. Serrano Berrios’s guilty plea in that case also stated that

10
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I may not possess, own, or have under my control any firearm unless my

right to do so is restored by a superior court in Washington State, and by a

federal court if required. I must immediately surrender any concealed pistol

license.
Clerk’s Papers at 46. Mr. Serrano Berrios told the court that the interpreter read the guilty
plea to him in Spanish and that his attorney had explained it to him. Mr. Serrano Berrios
signed the guilty plea, and his previous attorney and the interpreter both certified that they
interpreted and explained it to him.

Because the trial court correctly determined before trial that Mr. Serrano Berrios
received adequate notice, the trial court would not have given a jury instruction on the
affirmative defense of inadequate notice even if defense counsel had requested one.

Therefore, defense counsel did not perform deficiently.

SAG ISSUE I: Whether Mr. Serrano Berrios received adequate notice that he
could not possess a firearm

In his first SAG, Mr. Serrano Berrios appears to argue that he never received
adequate notice that he was ineligible to possess a firearm, given that he never signed the
judgment and sentence from his 2011 attempted second degree burglary conviction and
that the interpreter in that case never read him his rights. As discussed above, th‘e trial
court gave Mr. Serrano Berrios both oral and written notice at the guilty plea hearing.

Because RCW 9.41.047(1)(a) only requires oral and written notice upon conviction, and

11
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Mr. Serrano Berrios was convicted when he pleaded guilty, the fact that his judgment and

sentence was never signed or interpreted is immaterial for notice purposes.

SAG ISSUE II: Whether the trial court abused its discretion when it found the
State authenticated the firearm

Mr. Serrano Berrios argues that the police officers “did not do a sufficient
investigation of the gun. They did not take fingerprints, [or] run the pin number.”

SAG (translation). From the context of the trial, it appears that Mr. Serrano Berrios takes
issue with the trial court’s finding that the State properly authenticated the handgun.
“This court reviews a trial court’s decision regarding the authenticity of an exhibit under
an abuse of discretion standard.” State v. Williams, 136 Wn. App. 486, 499, 150 P.3d 111
(2007).

To be admissible, evidence must be authenticated or identified as to what the
proponent claims it is. ER 901(a). Evidence may be identified by a witness with personal
knowledge. ER 901(b)(1). “The proponent nced not identify the evidence with absolute
certainty and eliminate every possibility of alteration or substitution.” State v. Campbell,
103 Wn.2d 1, 21, 691 P.2d 929 (1984). Minor discrepancies or uncertainty affect only
the weight of the evidence, not its admissibility. /d. Here, Officer Gaddis testified that

the Hi-Point handgun the State presented in court was the same weapon he found under
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Mr. Serrano Berrios. He also testified that he put the gun in an evidence bag, and
included his initials, a case number, and an evidence number on the bag.

SAG ISSUE lIL: Whether the trial court denied Mr. Serrano Berrios an
interpreter

Mr. Serrano Berrios also appears to argue that the trial court denied him an
interpreter. “[T]he right of a defendant in a criminal case to have an interpreter is based
upon the Sixth Amendment constitutional right to confront witnesses and ‘the right
inherent in a fair trial to be present at one’s own trial.””” State v. Gonzales-Morales, 138
Wn.2d 374, 379, 979 P.2d 826 (1999) (quoting State v. Woo Won Choi, 55 Wn. App. 895,
901, 781 P.2d 505 (1989)). Providing interpreters for non-English-speaking persons is
also statutorily required per chapter 2.43 RCW. Here, the record demonstrates that the
trial court provided Mr. Serrano Berrios a certified court interpreter for trial and for every
other court proceeding throughout the case.

SAG ISSUE 1V: Whether appellate counsel’s brief adequately addresses the
issues pertaining to Mr. Serrano Berrios’s case

Mr. Serrano Berrios’s final SAG argument appears to take issuc with the specific
argument his appellate counsel makes in his brief. However, Mr. Serrano Berrios’s SAG
is his opportunity to identify and discuss additional issues pertaining to his case that he

believes “have not been adequately addressed by the brief filed by [his] counsel.” RAP

13
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10.10(a). While Mr. Serrano Berrios appears to argue that his appellate counsel’s brief
does not 'adcqualely address “what we are appealing,” Mr. Serrano Berrios fails to specify
what he is appealing, apart from the issues he already raises in his other SAG arguments.
According])f, Mr. Serrano Berrios has failed to “inform the court of the nature and
occurrence of alleged errors.” See RAP 10.10(c).

Affirmed.

A majority of the panel has determined this opinion will not be printed in the
Washington Appellate Reports, but it will be filed for public record pursuant to

RCW 2.06.040.

Lawrence-Berrey, A.C.J.

WE CONCUR: g

Siddoway, J. Kdrsmo, J. /

14




IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

RESPONDENT,

V. COA NO. 33271-3-I11

JUAN SERRANO-BERRIOS,

PETITIONER.

DECLARATION OF DOCUMENT FILING AND SERVICE

I, MARIA ANA ARRANZA RILEY, STATE THAT ON THE 11™ DAY OF JULY, 2016, 1 CAUSED
THE ORIGINAL PETITION FOR REVIEW TO BE FILED IN THE WASHINGTON STATE

SUPREME COURT AND A TRUE COPY OF THE SAME TO BE SERVED ON THE
FOLLOWING IN THE MANNER INDICATED BELOW:

[X] KEVIN MCCRAE (X)  U.S. MAIL
GRANT COUNTY PROSECUTOR'S OFFICE () HAND DELIVERY
PO BOX 37 ()
EPHRATA, WA 98823-0037

[X] JUAN SERRANO-BERRIOS (X)  U.S.MAIL
381802 ( ) HAND DELIVERY
COYOTE RIDGE CORRECTIONS CENTER ()
PO BOX 769

CONNELL, WA 99326

SIGNED IN SEATTLE, WASHINGTON THIS 117" DAY OF JULY, 2016.

Washington Appellate Project
701 Melbourne Tower

1511 Third Avenue

Seattle, Washington 98101
/(206) 587-2711




