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A. IDENTITY OF PETITIONER

Petitioner Michael Ames, a state expert witness in criminal
proceedings involving digital evidence with the Pierce County Sheriff’s
Department, seeks review by the Supreme Court of the published split
Court of Appeals opinion terminating review referenced in Part B.

B. COURT OF APPEALS' DECISION

The Court of Appeals, Division II, filed its published majority and
dissenting opinions on May 17, 2016. A true and correct copy of both are
attached as Appendix A pages 1 - 32.

C. ISSUES PRESENTED FOR REVIEW

(1) May a detective use a declaratory judgment action to get a

name clearing hearing from the prosecutor’s office when labeled a

“Brady” officer for retaliatory reasons?

2) Is a detective entitled to the due process protections

promised in departmental protocols and civil service rules when

the prosecutor’s office prepares questionable accusatory materials

about the detective outside the internal affairs process?

3) Is a dispute between law enforcement and the prosecutor’s

office over the validity of “Brady” materials justiciable for

purposes of relief under the Uniform Declaratory Judgments Act

("UDJA”)?

4) Is it a matter of major public importance whether a criminal

defendant receive as “Brady” material a detective’s unfounded

whistleblower report against the prosecutor’s office as well as
other declarations prepared by the prosecutor’s office that falsely
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accuse the detective of dishonesty for purposes of relief under the
UDJA?

(5 May Superior Court issue a writ of mandate to compel a
prosecutor to clear the name of a detective labeled dishonest for
retaliatory reasons?

(6)  May Superior Court issue a writ of prohibition to stop the

prosecutor from disseminating fabricated “Brady” material

generated by the prosecutor’s office for retaliatory reasons?

@) Does a prosecutor’s “Brady” obligations require him to

disseminate false information about a detective’s credibility when

the prosecutor’s office fabricates the false information for self

serving or retaliatory reasons?

) Does the prosecutor’s use of an unfounded whistleblower

complaint against his office as “Brady” material constitute

impermissible retaliation against the whistleblower detective in

violation of state and local whistleblower protections?

D. STATEMENT OF THE CASE

Petitioner Michael Ames is a state witness in criminal cases
prosecuted in Pierce County, primarily those cases that involve digital
forensic evidence.! He was the exclusive Sheriff’s department detective
certified to examine digital data to testify competently in support of Pierce
County Sheriff’s Department investigations. Pierce County Prosecuting

Attorney Mark Lindquist decided to discredit Detective Ames using

materials the prosecutor’s office fabricated then disseminated later as

10p.2
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“Brady” material to protect the prosecutor’s office.2 The purported
potential impeachment evidence ("PIE”) includes statements from Ames
and civil and criminal prosecuting attorneys.® The prosecutor’s relentless
attacks on Ames’ integrity ultimately caused Detective Ames’ constructive
discharge effective May 10th, 2014.* After the trial court denied equitable
relief in this matter, Ames pursued alternative relief because defendants
refused his requests for a name clearing hearing and otherwise defended
this declaratory judgment action and writ case on the grounds that the
proper relief for Ames was a tort action or a civil rights Section 1983
claim.5 Ames filed these other remedies, but defendants removed Ames’
damages case to Federal Court and immediately moved to dismiss on
immunity grounds.6

Presently, Pierce County has denied Ames a remedy of any kind to
clear his name and restore his ability to work as a witness on those

criminal cases still pending in the system and alternatively as an expert

2 Dalsing v. Pierce County, 189 Wn. App. 1024, (2015).

3 Op. 2; CP 141-142 (Penner 9/18/13 PIE Ltr); 449-485 (Coopersmith Rept.); CP 545
-575 (Ames’ Decs.); CP 576- 582 (Richmond 7/17/13 Dalsing Dec.); (Penner 8/12/14 PIE
Ltr); (Ames Statement to Coopersmith); CP 1594 - 1616 (Lewis 5/12/14 Dec. in Ames);
CP 1617 - 1640 (Kooiman 5/12/14 Dec. in Ames); CP 1587 - 1589; App. B

4 Dkt. 24: First Amended Complaint, Ames v. Lindquist, U.S. Dist. Crt. W. Dist. of Wash.
ECF: 3:16-cv-05090 filed 2/5/16.

3 Br. of Respondent/cross-Appellant at 24.

8 Ames v. Lindquist, U.S. Dist. Ct. W. Dist. of Wash, ECF: 3:16-cv-05090 filed 2/5/16.
Defendants’ Motion to Dismiss noted June 10, 2016.
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witness in civil matters. The Supreme Court court should accept review to
ensure law enforcement officers like Detective Ames have a viable means
to seek prompt redress to prevent ongoing harm to their property interests
in their career and liberty or privacy interests in their reputation when the
prosecutor’s office decides to discredit the officer for testifying against the
prosecutors’ interests.

Exculpatory E-Mail - Dalsing’

The prosecutor’s animus towards Ames arose in part when the
detective’s professional duties were shown to conflict with the
prosecutor’s office directives in the Lynn Dalsing wrongful incarceration
and arrest case.®  Civil deputy prosecutor James Richmond filed a
contradictory declaration accusing Detective Ames of dishonesty in
response to Ames' motion for attorney's fees and costs.’ Ames appeared
separately to ensure disclosure of an exculpatory e-mail exchange wherein
Ames affirmed Dalsing could not be seen in the photograph that formed
the basis for the criminal charge supporting her arrest. The prosecutor’s

office refused to disclose Ames’ e-mail in both the criminal and civil

7CP 1727-1728; App. C.

8 Op. at 3. Dalsing recently voluntarily dismissed her claims due to the emotional costs
associated with civil litigation.

® CPat577
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proceedings despite the criminal deputy’s admission that it was bona fide
“Brady” material.!1® The Dalsing court sanctioned the prosecutor’s office
for violating the discovery rules.!!

Richmond testified in Dalsing that he never received the the e-mail
to disclose and generally claimed he did not use words like “exculpatory”
that Ames said Richmond did use when they discussed the e-mail.!2 Later
in this case Richmond changed his testimony filing a second declaration
that ultimately admitted Richmond had received the e-mail.!13 At the same
time, Richmond maintained his recollection of the timing and content of
their conversation was not exactly word for word as Ames described. The
prosecutor’s office did not treat Richmond’s clarifying declaration as

“Brady” material.}4

19 Dalsing v. Pierce County, 189 Wn. App. 1024 (2015)
g,

12.CP 576 - 582 (Richmond 7/17/13 Dec. in Dalsing), App. B: “Mr. Ames’ reply
declaration in support of his motion to compel payment of his attorney’s fees and costs
contains false assertions made under oath about Mr. Ames’ interactions with the
Prosecutor’s office....Mr. Ames falsely states he turned over to me County e-mails that
would clear his name and his department. Notably Richmond had a different impression
of Ames’ credibility earlier in the Dalsing case: CP 632, RP 5/8/13 “When Ms. Mell
called me, she said someone’s not telling the truth. And I said I know Mr. Ames said the
truth, and I always felt that way. So that’s my view of it.”

13 App. D (Richmond 5/12/14 Dec. in Ames) (“Contrary to petitioner’s repeated claims in
the current case, I have never denied receiving the June 9, 2011, email. Instead, I stated
that it was not given to me at the October 12, 2012 meeting.”) Ames never testified that
he gave the email to Richmond at the October 12, 2012 meeting. Ames emailed it to
Richmond on October 18, 2012. See App C. and CP 1830 - 32.

14 App. D (Richmond 5/12/14 Dec. in Ames) Not treated as PIE. (Penner 8/12/14 PIE
Ltr) App. B
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The prosecutor’s office generated two additional declarations from
criminal prosecutors implicated in Dalsing’s wrongful incarceration that
the prosecutor’s office filed in this case.’> Similar to Richmond they
generally declared Ames dishonest based on their 2014 recollections of
their 2011 conversation with Ames about reinvestigating Dalsing’s
computers without probable cause, a conversation that Ames described in
2013 to a whistleblower investigator.! Apparently in 2014 these deputies
scrutinized Ames’ 2013 statement to prepare declarations to discredit his
testimony in Dalsing, but the declarations were filed in this case in May of
2014 after Ames retired early. The criminal deputies did not describe how
their memories differed; they simply said Ames was not truthful.!
Neither declaration served any legitimate purpose when filed in these
proceedings because the trial court had already dismissed the complaint.

In August 2014, the prosecutor’s office notified Ames that these deputies

15 App. B. Kooiman and Lewis Decs.
16 App B (Coopersmith Interview Transcript of Ames)

17 App. B Kooiman and Lewis similarly generally declare Ames dishonest without
specifics or explanation: “On May 9, 2014, I reviewed a transcript of an interview
betweeen Mike Ames and Jeffrey Coopersmith that was recorded on April 1, 2013.
During the course of the interview, Mike Ames talks about a meeting he had with me and
Deputy Prosecutor Lori Kooiman on June 13, 2011, regarding the Dalsing case. During
the course of the interview, Ames made many false statements about his interactions with
Lori Kooiman and me.”
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declarations and Ames’ whistleblower statement were potential
impeachment evidence.!8
Unfounded Whistleblower Investigation Report

In 2013, Pierce County hired attorney Jeffrey Coopersmith to
investigate Ames’ reports of prosecutor interference in Sheriff’s
department matters as a whistleblower complaint.!’” Lindquist knew
Coopersmith from Seattle where they both ran for an open state house seat
in 1994.20 Neither disclosed this connection when Ames was interviewed.
Lindquist did not allow Coopersmith to record Lindquist’s interview.?!
Coopersmith ordered Ames to provide a recorded statement under threat of
termination?  The prosecutor’s office took the transcript to use as
“Brady” material a year after Ames gave it after he had already testified in
various criminal matters.2> The prosecutor’s office targeted the part of the
statement that pertained to Ames’ explanation of his previously mentioned

2011 meeting with the two deputy prosecutors when they pressured him to

'8 App. B. (Penner 8/12/14 PIE Ltr)

19 App. B (Coopersmith Report) and Ames’ request for an outside investigation. CP 340 -
342, 346 - 367.

20 See, September 1994 Primary Elections Search Results for State Representative
District #36 Position #2. http://www.sos.wa.gov/elections/results_report.aspx?
e=14&c=&c2=&t=&12=4&p=&p2=&y=

21 CP 1838 - 1843 (Coopersmith notes from Lindquist interview)
22 App. B and CP 102.
23 App. B (Penner 08/12/4 PIE Ltr.)
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reinvestigate the Dalsing computers after the office knew they held
Dalsing on erroneous charges. Coopersmith considered Ames’ statement
about the Dalsing matter to be beyond the scope of his investigation, so he
did not investigate the subject.2* The two deputy prosecutors at the
meeting with Ames were never questioned.

The matters Coopersmith did investigate pertained to the handling
of a teacher involved school bullying incident at Kopachuck Middle
School in Gig Harbor. Lindquist published a three page press release with
a comment critical of Ames’ connection to the student’s attorney.?> Ames
used the same private attorney to amicably settle an overtime issue the
involved higher ranking officials would have preferred to handle in
house.2¢  Based solely on this connection, Lindquist had Ames’ e-mails
searched for evidence of “possible misconduct”.?”  Lindquist found
nothing.?8 Coopersmith found Ames acted in “good faith” and that he

“expertly recovered the evidence and wrote a thorough report.”?

24 CP 485 (Coopersmith Report)

35 CP 369 - 371. “To complicate matters, the civil attorney reported the matter to a PCSD
detective who had been represented by that same attorney on an unrelated matter.”

26 CP 398
27CP 465-467, CP 1833-34

28 CP 361: Chief Adamson to Lindquist 10/12/12: "IT didn’t find any email between
Ames and Joan Mell.. Just fyi. Please don’t forward this. Rick."

2 CP 469
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Coopersmith offered his opinion that Lindquist’s conduct was not
“improper governmental action” under the whistleblower statutory
definition in his May 2013 final report3® Several months later in
September 2013 again after Ames had testified in other matters, the
prosecutor’s office notified Ames that the Coopersmith report was
potential impeachment evidence, and that Ames was now for the first time
a “Brady” officer, a label commonly recognized as the “scarlet letter” of
law enforcement because it connotes dishonesty and suggests there is
evidence to impugn the officer’s credibility. The rationale provided was
that Coopersmith found “no evidence” to support Ames’ allegations of
misconduct.3! The prosecutor’s limited highlight was deceptive because
Coopersmith actually found that Lindquist did issue a critical press release
and did have Ames’ e-mail searched. Coopersmith simply did not share
Ames’ opinion that this conduct was improper. Coopersmith does not
discredit Ames as dishonest anywhere in his report.

The irony of this case is that the prosecutor’s office labeled Ames a
“Brady” officer to discredit him because the prosecutors had failed to

fulfill their “Brady” duties to Dalsing, which exposed them to liability.

3 CP 484
31 CP 142, App. B
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Basic fundamental principles of fairness dictate further review to reconcile
this power shift that gives prosecutors dangerous control over the
testimony to be presented in criminal proceedings. Law enforcement
officers, unlike other professionals, apparently have no way to protect
their most valuable asset, which is their credibility, other than to remain
silent even when an officer knows the prosecutor is withholding
exculpatory evidence or is otherwise engaged in questionable conduct.
Ames argued and the dissent agreed that this case presents an issue of
major public importance in regards to the integrity of the criminal justice
system.3? Indeed it does, the ramifications impact others who likely would
not make the same choices Ames made to disclose exculpatory evidence
over the prosecutor’s objections. The multiple declarations from legal
scholars, the Sheriff’s Guild, and lawyers filed in support of Ames shows

no one practicing in this community wants that outcome.33 Lindquist

32 Br. of Appellant at 33.

33 CP 1342 - 1346 (Attny James Cline), 1347-1402 (Prof. John Strait), 1296-1290
(Sheriff’s Guild Det. Lloyd Bird), 1300 -1304 (Attny Thomas Nast), 1405-1410 (Attny
Bryan Hershman), 2056-2058 (Prof. David Boerner), 1478 - 1479 (Attny Rodney Ray),
1411-1413 (Attny Mary Robnett), 1423 - 1425 (Attny Angela Lindsay), 1414-1416
(Attny Eric Trujillo), 1417 - 1419 (Attny Ephraim Benjamin), 1420 - 1422 (Attny Paul
Landry), 1426 - 1428 (Attny Joseph Cutter), 1429 - 1431 (Attny Ryan Anderson), 1432 -
1434 (Attny John O’Connor), 1435 - 1437 (Attny Martin Duenhoelter), 1438 - 1440
(Attny Mary Ann Dire), 1441 - 1443 (Attny George Kelley), 1444 - 1446 (Attny John
Meske), 1447 - 1449 (Attny Kenneth Gormly), 1450 - 1452 (Attny Donald Powell), 1456
- 1458 (Attny John Cain), 1459 - 1461 (Attny Brian Meikle), 1462 - 1464 (Attny Douglas
Sulkosky), 1465 - 1467 (Attny Heather Bliss), 1468 - 1470 (Attny Harry Steinmetz),
1471 - 1473 (Attny Gary Clower), 1474 - 1475 (Attny John Miller), 1476 - 1477 (Attny
Peter Kram)
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referred to these declarants as the “confederacy of dunces”, which led to
two top deputy prosecutors from Pierce County filing whistleblower
complaints against the prosecutor, and others filing bar complaints that are
still pending, and a campaign to Recall Mark Lindquist. The media has
followed this case, keeping the public apprised of the substantial costs
associated with the prosecutor’s actions.3* This case is of broad public
importance in the community. The Supreme Court should accept review
to restore balanced justice to Pierce County.
E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

(1) RAP 13.4(b)(4) Substantial Public Interest:

The Supreme Court should review the Court of Appeals’ split
published opinion because fair and impartial criminal justice depends
upon a balanced working relationship between the Sheriff’s Department
and Prosecutor’s Office that the majority opinion perpetually skews when
allowing the prosecutor’s office to discredit an honest sheriff’s department
detective using fabricated “Brady” material for improper reasons with
impunity. A name clearing hearing opportunity is essential to protect the

value of a state witness like Detective Ames whose credibility the County

34 App. F (Media Coverage - “$531,762 to defend the Dalsing case” plus several hundred
thousand on these proceedings that has involved three outside law firms.)
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otherwise insures through well established civil service and internal affairs
due process protocols. Here those protections are ignored in favor of
criminal defendants getting information from prosecutors even when the
prosecutors know the information is false because the prosecutors
fabricated it for self-serving and retaliatory reasons. Even the Division II
panel was conflicted as to this outcome, which this court should reconcile.
The dissent aptly pointed out this case presents questions of major public
importance: “Even without reaching into the hypothetical, the record
before us is unmistakably an overture of interests more profound than
those of the individual players.”?> The majority erred when it presumed
good faith conduct by the prosecutor in contravention to CR 12(b)(6) as
explained by the dissent:

“Because the declaratory judgment action was dismissed

under CR 12(b)(6), no judicial determination of the facts

necessary to resolve this claim has occurred. The evidence

we have before us, summarized here and in the majority

opinion, would be consistent with a determination that the

prosecutor acted entirely in good faith in keeping with his

duty under Brady...and Giglio, ... to disclose potential

impeachment evidence. = The evidence could also be

consistent with the view that the disclosures were a misuse

of the prosecutor’s duties and authority in an attempt to

retaliate against Ames for his actions in the Dalsing case....

Given the context and timing ... one cannot reasonably
conclude that Ames can prove no set of facts, consistent

35 Dissent at 26.
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with his petition, which would justify a conclusion that these
disclosures did not include legitimate potential impeachment
evidence. Especially where, as here, the documents that
would be truly impeaching were prepared by the
prosecutor’s office, one may reasonably conceive of
hypothetical circumstances under which these disclosures
might not be compelled by the case law.... It must be
stressed, and stressed again, that hypothesizing is a far
distant exercise from determining the truth. ...the public
interest would be enhanced by reviewing the case...”
The Supreme Court should accept review to correct the error on matters of

substantial public importance.

(2) RAP 13.4 (b)(3) Significant Question of Law Under the

Constitution:

The majority presumed the rights of criminal defendants are
paramount to the rights of law enforcement to defend their honor and
professional reputation. The court weighed a question of major public
importance of constitutional significance, specifically a criminal
defendant’s right to a fair trial against a law enforcement officer’s 1st
Amendment rights of petition to access the courts and 14th Amendment
procedural and substantive due process rights to a writ to arrest further
harm to his career, yet the majority found no major public interest. Ames
disagrees on the presumption and the holding, and points to the dissent’s

explanation that illegitimate potential impeachment evidence does not

36 Bjorgen dissent at 28 and 31.

Page 13 of 20



affect a prosecutor’s duty to disclose. Ames merely sought a name
clearing hearing, a fundamental right he would be entitled to under
departmental protocols if he had been wrongfully accused of dishonesty
by the Sheriff’s department. Internal affairs never opened an investigation
into the prosecutor’s allegations of dishonesty against Ames. The fact that
a department outside the Sheriff’s department was Ames’ accuser should
not be an absolute barrier to clearing his good name.

The United States Supreme Court has long-recognized that a
public sector employee has a constitutionally-based liberty interest in
clearing his name when stigmatizing information is publicly
disclosed.’” Failure to provide a “name-clearing” hearing in such
circumstances is a violation of the Fourteenth Amendment’s due process
clause.® The stigmatizing “Brady” process contributed to Ames’
constructive discharge, which requires procedural protections to date not
afforded Detective Ames.

“The requirements of procedural due process apply only to the

deprivation of interests encompassed by the Fourteenth Amendment’s

37 See Bd. of Regents v. Roth, 408 U.S. 564, 569-70 (1972) and Cleveland Bd. of Educ., v.
Loudermill, 470 U.S. 532, 542 (1985)

3% See id.; see also Cox v. Roskelley, 359 F.3d 1105, 1110 (9th Cir. 2004) (where public
employer placed stigmatizing information in employee’s personnel file, “[t]he lack of an
opportunity for a name-clearing hearing violated his due process rights.”).
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protection of liberty and property.®  “The Fourteenth Amendment
protects against the deprivation of property or liberty without procedural
due process.” A person “has a constitutionally protected property interest
in continued employment only if he has a reasonable expectation or a
legitimate claim of entitlement to it, rather than a mere unilateral
expectation.”#! Detective Ames was a fully vested civil servant promised
due process in departmental protocols and merit based employment
protections with just cause termination rights that were ignored by Pierce
County. Ames vested property interests were impaired.

A liberty interest is at stake “[w]here a person’s good name,
reputation, honor, or integrity is at stake because of what the government
is doing to him, notice and an opportunity to be heard are essential.”2
The liberty interest is implicated when discharge jeopardizes the
employee’s “good name, reputation, honor, or integrity.”# While

governmental damage to reputation alone is not sufficient to establish a

39 Bd. of Regents v. Roth, 408 U.S. 564, 569 (1972).

40 Brady v. Gebbie, 859 F.2d 1543, 1547 (9th Cir. 1988) (citing Carey v. Piphus, 435 U.S.
247,259 (1978) (emphasis added).

41 Brady v. Gebbie, 859 F.2d 1543, 1547 (citing Board of Regents v. Roth, 408 U.S. 564.
577 (1972).

42 Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971); Ritter v. Board of Com’rs of
Adams County Public Hos. Dist. No. 1,96 Wn. 2d 503, 637 P.2d 940 (1981).

43 Roth, 408 U.S. at 573; see also, Hyland, 972 F.2d at 1141-42.
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deprivation of a liberty interest implicating due process, “governmental
action defaming an individual” that affects other interests, such as
employability, can entitle a person to procedural protections.** This has
come to be known as the “stigma plus” requirement.4> Under this test, “a
plaintiff must show public disclosure of a stigmatizing statement, the
accuracy of which is contested, p/us the denial of some more tangible
interest such as employment, or the alteration of a right or status
recognized by law.”#¢ The prosecutor’s office fabricated “Brady” material
to discredit Ames, which led to his constructive discharge and further
limitations in his private sector employment opportunities.  His liberty
interests are implicated and he should have been afforded a name clearing
hearing.

The dissemination of false potential impeachment evidence
implicates not only the liberty and property interests of Ames, but the
liberty interests of criminal defendants like Dalsing who now may not
encounter an honest officer like Ames who is willing to disclose

exculpatory evidence over the objections of the prosecutor’s office. The

4 Paul v. Davis, 424 U.S. 693, 701 (1976).

45 Ulrich v. City and County of San Francisco, 308 F.3d 968, 982 (9th Cir. 2002) (holding
that test had been met where stigmatizing statements affected re-hire employability).

46 Id. (emphasis in original) (citing Paul, 424 U.S. at 701).
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risk of a repeat of Dalsing is high where the prosecutors never have to
account for their false statements.

Without a singular name clearing opportunity, judicial economy is
compromised as well. Each criminal trial court has limited resources to
hold repetitive mini-trials to allow Ames to clear his name. The trial
courts should not have to decide on a case by case basis whether it
believes Ames or Richmond. And, Ames should not have to prove
repeatedly he is honest, and that he did indeed give the exculpatory e-mail
to both civil and criminal deputies. No court should have to waste time on
fabricated evidence, especially when prosecutors have improper motives
for creating the information.

Another question of constitutional import concerns the scope of
“Brady” and its progeny. While logically self-evident, Washington cases
do not yet exist that hold a prosecutor may not fabricate evidence against a
law enforcement officer and disseminate it as “Brady” material.
Unfortunately, the Court of Appeals’ decision appears to hold just the
opposite when pointing out prosecutors disseminate untruthful information
as a matter of course under their “Brady” obligations. The dissent
disagreed with that universal presumption, suggesting plausibly that

defendants may have no right to false information particularly where such
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false information is fabricated by the prosecutor’s office, not a third party,
for nefarious reasons and where the content has not been vetted in any
other venue like an internal affairs process. This court has recognized
constitutional privacy interests in protecting the identity of lower level
civil servants who are the subject of unfounded accusations of wrongdoing
or other professionals who have vested considerably in their reputation
like Ames.*’ State witnesses should similarly have some protection from
false accusations of dishonesty by prosecutors. Such protection would be
consistent with “Brady” wherein the prosecutor is obligated not to judge
nor weigh whether the evidence is material or in fact impeachment
evidence.*® Officials who fabricate evidence to achieve a desired outcome
violate fundamental due process principles.#® Prosecutors who fabricate
“Brady” materials are indeed commenting on the evidence and are
effectively manipulating the facts a jury may hear when deciding the
merits of a case. This case turns a prosecutor’s “Brady” duties upside

down, a problem this court should correct. Fabricating evidence is

47 Bellevue John Does 1-11 v. Bellevue School Dist. 3405, 164 Wn.2d 199, 189 P.3d 139
(2008), Bainbridge Island Police Guild v. City of Puyallup, 172 Wn. 2d 398, 259 P.3d
190 (2011), Sargent v. Seattle Police Dept., 179 Wn. 2d 376, 314 P.3d 1093 (2013).

8 Imbler v. Pachtman, 424 U.S. 409, 96 S.Ct. 984 (1976).

4% Jones v. DOH, 170 Wn. 2d 338, 242 P.3d 825 (2010)(“Pharmacists had a procedural
due process right not to be deprived of his property interest in his professional and
business lines, based on a fabricated emergency as the purported justification for failing
to provide notice and an opportunity to be heard.”)
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properly considered outside the scope of a prosecutor’s authority, which
would allow for entry of a writ of prohibition to stop the prosecutor’s
office from disseminating fabricated information, or alternately and
inversely a mandate to compel disclosure of a fact finding determination
that Ames was honest in his declarations and whistleblower complaint.

Unlike Washington where the “Brady” question is of first
impression, New Hampshire’s Supreme Court decided law enforcement
officers have fundamental privacy rights to removal of their name when
erroneously added to a “Brady” list because “an interest in one’s
reputation, particularly in one’s profession is significant” and government
actions affecting it require due process.>® New Hampshire’s Supreme
Court found a significant private interest that required protection, which is
precisely the recognition criminal justice professionals like Ames seek
from this court.

F. CONCLUSION
This is an extremely important case to law enforcement and to

criminal defense attorneys and other practitioners who work in the

50 In New Hampsbhire the list is referred to as a “Laurie list.” Gantert v. City of Rochester,
— A. 3d — 2016 WL 1069042; Duchesne v. Hillsborough County Attorney, 167 N.H.
774, 119 A.3d 188 (2015)(Law enforcement officers entitled to have their names removed
from the “Laurie list. “[t]here must be some post-placement mechanism available to an
officer to seek removal from the “Laurie List” if the grounds for placement on the list are
thereafter shown to be lacking in substance.” See Appendix E (N.H. Opinions attached)
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criminal justice system. Division II split on the merits. This case presents
questions of first impression that warrant further review because of the
constitutional implications. Law enforcement have been silenced in
deference to the prosecutor’s office where now prosecutors are given
license to lie. Any detective to point out prosecutorial misconduct may be
labeled dishonest using fabricated allegations incontrovertible in any state
forum. The result is unjust and should be reviewed and reversed.

DATED this 2nd day of June, 2016.

/ Joqn'K\ Melt, WSBA #21319
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MICHAEL AMES, No. 45880-2-I1
Appellant and Cross-Respondent,
v,
PIERCE COUNTY, PUBLISHED OPINION

Respondent and Cross-Appellant.

JOHANSON, J. — Michael Ames appeals the trial court’s CR 12(b)}(6) dismissal of his
claims for a writ of prohibition and declaratory judgment. Ames argues that he is entitled to (1) a
writ of prohibition because the Pierce County Prosecuting Attorney’s Office (PCPAQO) acted
outside its jurisdiction and (2) a declaratory judgment because a justiciable controversy exists and,
in the alternative, this case presents an issue of major public importance. Pierce County cross
appeals, arguing that the trial court abused its discretion when it granted Ames’s motion for
reconsideration, reversing its CR 11 sanctions order against Ames.

We hold that Ames failed to state claims for (1) a writ of prohibition because he does not
allege facts that demonstrate the PCPAO acted outside or in excess of its jurisdiction and (2) a
declaratory judgment because this controversy is not justiciable nor is this an issue of major public
importance. Regarding the County’s cross appeal, we hold that the trial court did not abuse its

discretion when it concluded that Ames’s claims are not baseless because he argued for a good
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faith extension of the law and supported it with a reasonable inquiry into relevant precedent. We
affirm.
FACTS
I. SUMMARY OF BACKGROUND FACTS

Michael Ames was a detective with the Pierce County Sheriff’s Department (PCSD). He
was a recurring government witness for the State in criminal prosecutions. The instant case arose
when the PCPAO sent Ames a letter dated September 18, 2013 stating that several of Ames’s
“Dalsing” declarations and the “Coopersmith” report would be disclosed to defense counsel as
potential impeachment evidence in the prosecution of State v. George and in any other case where
Ames was expected to testify.! Ames disagreed that the Dalsing declarations and the Coopersmith
report should be disclosed to defense counsel as potential impeachment evidence.

Ames filed this lawsuit, requesting a writ of prohibition to generally prohibit the PCPAO
from disclosing these materials as potential impeachment evidence and an order declaring that his
Dalsing declarations were truthful and not properly characterized as potential impeachment
evidence under Brady.? Specifically, Ames requested the following relief:

5.1 A trial by jury of any factual disputes pursuant to RCW 7.24.090;

5.2 A writ of prohibition ordering defendant to cease and desist with any further

communications that the materials identified in [the PCPAQ’s] letter of September

18th are impeachment evidence or potential impeachment evidence;

5.3 An order declaring the materials identified in [the PCPAQO’s] letter of

September 18th are not impeachment evidence or potential impeachment evidence;

5.4 An award of attorney’s fees and costs to Det. Ames under equitable theories to
include good faith and fair dealing, or any other applicable statute or doctrine;

! Dalsing v. Pierce County, cause no. 12-2-08659-1, the Coopersmith report, and State v George,
cause no. 05-1-00143-9, are discussed in detail below.

2 Brady v. Maryland, 373 U.S. 83,83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).

2
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5.5 For such other and further relief as the court deems just and equitable.
Clerk’s Papers (CP) at 10-11.

The trial court denied Ames’s request for the writ of prohibition and for a declaratory
judgment on a CR 12(b)(6) motion. Ames appeals.

A. THE DALSING CASE

In December 2010, Lynn Dalsing was arrested and charged with several child
pornography-related offenses. Dalsing’s attorney sought photographic and computer evidence that
allegedly were the bases of the charges against Dalsing. Ames was the PCSD’s forensic computer
examiner. In June 2011, Ames ¢-mailed the lead detective on the Dalsing case that there was no
evidence on any of the computers to link Dalsing to the crimes. That same day, the lead detective
forwarded Ames’s opinion to Deputy Prosecuting Attorney Timothy Lewis, but the PCPAO did
not disclose this exculpatory information until over a month later when the PCPAO dropped the
charges and released Dalsing.

In March 2012, Dalsing filed a civil complaint against the County, claiming that the
PCPAOQO’s and the PCSD’s actions amounted to false arrest and malicious prosecution. In
Dalsing’s civil case, Ames filed four declarations to support his various motions for costs and
attorney fees he incurred. Ames had hired his own attorney during the Dalsing civil case because
he believed that his interests, i.e., disclosing his involvement with the Dalsing criminal
investigation and sending e-mails to the lead detective, conflicted with the County’s interests in
the civil case, such as denying misconduct from the PCPAO and avoiding liability. In his
declarations, Ames stated that (1) prior to his deposition in Dalsing’s civil case, he did not know

the PCPAO had never disclosed his e-mails to the lead detective to Dalsing, (2) he wanted to tell
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the truth about the e-mails because the PCPAO’s decision not to disclose them was “not in
[Ames’s] best interest,” and (3) the deputy prosecutor told him not to answer Dalsing’s deposition
questions about the e-mails. CP at 546.

In response to Ames’s motions for attorney fees and costs, Deputy Prosecutor James
Richmond® declared that Ames’s declarations contained “false assertions.” CP at 577.
Specifically, Richmond declared that contrary to Ames’s declaration, at their October 2012
meeting, Ames did not give the e-mails at issue to Richmond; they did not discuss whether there
were “supposedly ‘exculpatory’ e-mails or that Mr. Ames was aware of information that would be
considered exculpatory”; and Richmond did not say that there was an “e-mail [that] would ‘clear
[Ames] of any wrong doing in the case’ or that Richmond would see that such e-mails were
“‘turned over as part of discovery.”” CP at 577. Richmond stated that Ames was not a party to
the “numerous communications [exchanged] about plaintiff’s discovery requests and Pierce
County’s objections and responses” and that when he met with Ames again in February 2013,
contrary to Ames’s declaration, they did not discuss or review county e-mails. CP at 577.

Regarding Ames’s deposition, Richmond denied that Ames asked him (Richmond) about
whether what happened in the deposition would have any repercussions for Ames or expressed
concern about Richmond’s advice not to answer questions. Richmond also denied that Ames ever
expressed that he thought the County’s assertion of work product protection of e-mails was

erroneous or having been concerned that he was being prevented from clearing his name, the name

3 Originally, Richmond was counsel for the County when Dalsing sued the County and advised
Ames in that capacity. Later, Ames asserted that there was a conflict of interest and he retained
independent counsel in the matter.
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of the PCSD, or from testifying truthfully. Richmond also stated that contrary to Ames’s
declaration, Ames sought the advice of independent counsel two months before the deposition, not
after the deposition.

B. THE COOPERSMITH REPORT

Also in 2012, a student alleged that he had been bullied at a local school and that a teacher
had participated in the bullying. The attorney who represented the student’s parents had also
represented Ames in a recent dispute with the PCSD. The attorney tried to contact the head of the
PCSD’s special assault unit but eventually contacted Ames, who went to the attorney’s office to
take a report from the parents. The head of the special assault unit investigated the bullying
allegations and forwarded the results of her investigation to the PCPAO, who declined to
prosecute.

The PCPAO released a long, detailed statement to the media explaining its decision and
mentioning Ames’s personal relationship with the attorney who “initiated” the investigation,
though not naming Ames directly. Around the same time, the PCSD reviewed Ames’s e-mails to
see if he had any contact with the parents’ attorney to determine whether Ames’s involvement with
the investigation presented a conflict. The PCSD found no suspicious e-mails.

Based on the PCPAO’s “handling of the [school] Case,” the PCPAQO’s press release, and
the PCSD’s search of his e-mails, Ames filed a complaint alleging retaliation and misconduct. CP
at 450. That complaint was forwarded to the County’s human resources department, who hired
Jeffrey Coopersmith, an outside civil attorney, to conduct an independent investigation.

Coopersmith’s report found that there was “no merit” to Ames’s retaliation allegations, that the
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PCSD and the PCPAO handled the school bullying case properly, and that there is “no evidence
that Det. Ames acted in anything other than good faith.” CP at 485, 469.
C. THE GEORGE CASE

In September 2013, the PCPAO sent Ames a letter explaining that it planned to disclose
“potential impeachment evidence” regarding Ames in the George case. CP at 858. Specifically,
the letter said that the PCPAO had four signed declarations from Ames regarding Dalsing that
contained assertions that were disputed by Richmond, the deputy prosecuting attorney in that case
in another signed declaration. The letter also said that the PCPAO had the Coopersmith report.
The letter concluded by stating that the PCPAO intended to release Ames’s and the prosecuting
attorneys’ declarations and the Coopersmith report to defense counsel as potential impeachment
evidence in its prosecution of Dmarcus George.

The declarations, which included a signed statement by Richmond, were disclosed to
George’s attorney. The trial court had a hearing to discuss whether the PCPAO must disclose the
Coopersmith report. The deputy prosecutor argued for an in camera review of the Coopersmith
report to determine whether it was potential impeachment evidence, and Ames argued that a
determination whether the report was potential impeachment evidence should be made by writ of
prohibition and declaratory relief, but ultimately conceded that the report was likely discoverable
as a public record.

1. PROCEDURAL FACTS

In October 2013, Ames petitioned for a writ of prohibition seeking to prohibit the PCPAO

from disclosing the Dalsing declarations and the Coopersmith report as potential impeachment

evidence in future cases and a declaratory judgment that the declarations and report are not
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potential impeachment evidence. The County moved to dismiss Ames’s claims under CR 12(b)(6),
arguing that (1) a writ of prohibition is improper where the PCPAO did not act outside or in excess
of its jurisdiction, and (2) a declaratory judgment is improper because this dispute is not justiciable
and a declaratory judgment would affect the interests of nonparties. The County also moved to
strike under RCW 4.24.525 (the anti-strategic lawsuits against public participation (SLAPP)
statute), which the trial court denied.

Ames argued that although the PCPAO has mandatory obligations to disclose potential
impeachment evidence, it acts outside its role when it “generat[es] so called ‘Brady’ material for
the purposes of discrediting a witness.” CP at 686. Ames also argued that based on case law from
other jurisdictions and legal treatises, a declaratory judgment action is a proper proceeding for
clearing his name; that such a claim is justiciable; and that, even if it were not justiciable, it presents
an issue of major public importance.

The trial court granted the County’s CR 12(b)(6) motion, concluding that (1) the PCPAO
had jurisdiction to create the declarations in Dalsing and to disclose those declarations and the
Coopersmith report as potential impeachment evidence, and (2) Ames’s claim for a declaratory
judgment is neither justiciable nor an issue of major public importance. The trial court also initially
granted the County’s motion for attorney fees and sanctions under CR 11, finding that Ames’s
claims were “baseless and frivolous” and not supported by a reasonable inquiry, which would have
shown the absence of any controlling law. CP at 1203. After Ames moved for reconsideration,
the trial court reversed its CR 11 sanctions order finding that Ames provided enough argument,
case law from foreign jurisdictions, and law review articles to make a good faith argument for an

extension of the law.
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Ames appealed the trial court’s CR 12(b)(6) dismissal and the County cross appealed the
trial court’s decision not to order CR 11 sanctions.
ANALYSIS
I. CR 12(B)(6) DISMISSAL ORDER
A. STANDARD OF REVIEW
We review a dismissal under CR 12(b)(6) de novo. Worthington v. Westnet, 182 Wn.2d
500, 506, 341 P.3d 995 (2015). CR 12(b)(6) motions should be granted only “‘sparingly and with
care’” and only when it is “beyond doubt” that the plaintiff can prove “no set of facts, consistent
with the complaint, which would justify recovery.” San Juan County v. No New Gas Tax, 160
Wn.2d 141, 164, 157 P.3d 831 (2007) (quoting Tenore v. AT & T Wireless Servs., 136 Wn.2d 322,
330, 962 P.2d 104 (1998)). We accept all facts in the plaintiff’s complaint as true. FutureSelect
Portfolio Mgmt., Inc. v. Tremont Grp. Holdings, Inc., 180 Wn.2d 954, 962, 331 P.3d 29 (2014).
When reviewing the trial court’s CR 12(b)(6) dismissal, we ask whether “there is not only an
absence of facts set out in the complaint to support a claim of relief,” but also whether there is any
“hypothetical set of facts that could conceivably be raised by the complaint to support a legally
sufficient claim.” Worthington, 182 Wn.2d at 505.
B. WRIT OF PROHIBITION
Ames argues that a writ of prohibition is appropriate because the PCPAO does not have

jurisdiction to knowingly disclose false information that it created in separate proceedings as Brady
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evidence. The PCPAO has both jurisdiction and an ethical obligation to decide what potential
impeachment evidence is and to make Brady disclosures. Thus, we hold that even if we assume
the content of those disclosures is false, the PCPAO has jurisdiction to make Brady disclosures
and a writ of prohibition is not appropriate. Accordingly, CR 12(b)(6) dismissal was proper.

1. RULES OF LAW

A “writ of prohibition . . . arrests the proceedings of any tribunal, corporation, board or
person, when such proceedings are without or in excess of the jurisdiction of such tribunal,
corporation, board or person.” RCW 7.16.290. A writ of prohibition is a “drastic measure” that
may be granted only if the official is acting in the “‘(1) [a]bsence or excess of jurisdiction, and
[there is an] (2) absence of a plain, speedy, and adequate remedy in the course of legal procedure.
The absence of either [condition] precludes the issuance of the writ.”” Skagit County Pub. Hosp.
Dist. No. 304 v. Skagit County Pub. Hosp. Dist. No. 1, 177 Wn.2d 718, 722-23, 305 P.3d 1079
(2013) (first alteration in original) (quoting Kreidler v. Eikenberry, 111 Wn.2d 828, 838, 766 P.2d
438 (1989)). The statutory writ of prohibition may be issued to “arrest” the improper exercise of

judicial, quasi-judicial, executive, and administrative power. Skagit County Pub. Hosp. Dist. No.

4 Ames argues repeatedly that he is entitled to a “name-clearing” hearing. Br. of Appellant at 1.
A name-clearing hearing is part of the remedy he requests as part of his claims both for a writ of
prohibition and a declaratory judgment and is based on the case law from other jurisdictions that
have, in certain instances, given public employees the right to a “name-clearing hearing.” See,
e.g., Cotton v. Jackson, 216 F.3d 1328, 1333 (11th Cir. 2000) (“If Plaintiff were without another
legal remedy and proved in a state mandamus proceeding that Defendants had deprived Plaintiff
of his federal liberty interest in his reputation without a hearing, then Plaintiff would have shown
that he had a clear legal right to a name-clearing hearing.”). A “name-clearing hearing” is not a
proceeding explicitly recognized in Washington law. Because Ames does not demonstrate that he
is entitled to either a writ of prohibition or a declaratory judgment, we need not determine what
the proper remedy or proceeding on remand would be.

9
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304, 177 Wn.2d at 722. It is not a proper remedy where the only allegation is that the actor is
exercising jurisdiction in an erroneous manner. See Brower v. Charles, 82 Wn. App. 53, 57,914
P.2d 1202 (1996).

In County of Spokane v. Local No. 1553, American Federation of State, County &
Municipal Employees, AFL-CIO, Division Three of this court considered whether employees of
the county prosecutor’s office acted outside their “jurisdiction” when going on strike because a
public employee strike is contrary to Washington law. 76 Wn. App. 765, 769, 888 P.2d 735 (1995).
The court held that a strike was not necessarily outside the employees’ jurisdiction just because it
was unlawful. Local No. 1553, 76 Wn. App. at 769. Instead, historically, writs of prohibition
apply where the officials’ actions would encroach on the jurisdiction of others and “enlarge the
powers of their positions.” Local No. 1553, 76 Wn. App. at 769.

In Brady v. Maryland, the United States Supreme Court explained a prosecutor’s disclosure
obligations prior to a criminal trial. 373 U.S. 83, 86-87, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).
The Court held that a prosecutor’s decision not to disclose material “evidence favorable to an
accused” violates that defendant’s due process rights. Brady, 373 U.S. at 87. In the years after
Brady, several cases expanded and clarified Brady’s reach. See State v. Mullen, 171 Wn.2d 881,
894, 259 P.3d 158 (2011). The Supreme Court extended the Brady rule to require the State to
disclose impeachment evidence probative of witness credibility if that evidence is favorable to the
accused. Giglio v. United States, 405 U.S. 150, 153-54, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972);
United States v. Bagley, 473 U.S. 667, 676-78, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985).

The prosecutor is also obligated to disclose evidence in his or her possession and evidence

in law enforcement’s possession. Kyles v. Whitley, 514 U.S. 419,437, 115 S. Ct. 1555, 131 L. Ed.

10
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2d 490 (1995). If the prosecutor is unsure about whether certain evidence should be disclosed, he
or she should err in favor of disclosure. Kyles, 514 U.S. at 439-40; United States v. Agurs, 427
U.S.97,108,96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976) (“the prudent prosecutor will resolve doubtful
questions in favor of disclosure”). The prosecutor is the only person who knows of undisclosed
evidence and therefore is charged with the responsibility to gauge which evidence should be
disclosed. Kyles, 514 U.S. at 437.

2. THE PROSECUTOR HAS JURISDICTION TO DISCLOSE POTENTIAL IMPEACHMENT
EVIDENCE

Here, the PCPAO has jurisdiction to disclose potential impeachment evidence. Ames
contends, however, that the PCPAO exceeded or acted outside of its jurisdiction when it disclosed
the Dalsing declarations and the Coopersmith report because Ames’s statements in those materials
were truthful and Richmond’s declaration was untruthful and created to discredit Ames. We
disagree that the PCPAO exceeded or acted outside its jurisdiction when it determined the Dalsing
declarations and the Coopersmith report constituted potential impeachment evidence.

(a) THE DALSING DECLARATIONS

Regarding the Dalsing declarations, Ames confuses the PCPAQ’s authority to file or make
declarations to defend itself in a civil case with its separate and constitutional Brady obligation to
disclose evidence to criminal defendants that might impeach potential witnesses. Giglio, 405 U.S.
at 153-54. The PCPAO had jurisdiction to create declarations in Dalsing to defend against the
allegations made by Ames in his motion for attorney fees. Therefore, the prosecuting attorney acts
within his or her duties as an advocate for the State by creating an opposing declaration. The truth
or falsity of that declaration was up to the trier of fact in Dalsing, and the truth or falsity of that
declaration does not affect the prosecuting attorney’s jurisdiction.

11
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And even assuming, as we must when reviewing the trial court’s CR 12(b)(6) dismissal,
that Ames correctly alleges that Richmond’s declaration was untruthful and was filed to discredit
Ames, the PCPAQO’s Brady obligation to disclose potential impeachment evidence to future
criminal defendants remains. FutureSelect, 180 Wn.2d at 962; see also Kyles, 514 U.S. at 439-40.
The PCPAO’s decision to disclose evidence under Brady is not a determination of credibility or
truthfulness of a witness. Disclosure is only precautionary, with a final determination of credibility
left to the specific fact finder in the case where the evidence may be considered.

Regardless of the truth of Ames’s and Richmond’s Dalsing declarations, the PCPAO’s
duty is to determine whether the defendant might consider those declarations to be probative of
Ames’s credibility as a witness. Bagley, 473 U.S. at 676. In fulfilling this duty, prosecutors must
err on the side of disclosure. Kyles, 514 U.S. at 439-40. Therefore, Richmond’s proper or
improper intentions when filing his Dalsing declaration, and the truthfulness of Ames’s and
Richmond’s declarations, are irrelevant. The issue here instead is whether a future defendant might
use Ames’s dispute with Richmond’s and Ames’s conduct during the Dalsing investigation to
impeach Ames. The PCPAO has jurisdiction to decide whether to disclose Ames’s and
Richmond’s Dalsing declarations to future defendants. Ames fails to show that the PCPAO has
exceeded its jurisdiction and thus the drastic measure of a writ of prohibition is precluded.

(b) THE COOPERSMITH REPORT

The County’s human resources department commissioned the Coopersmith report in
response to Ames’s allegations against top officials in the PCSD and the PCPAO. Although the
Coopersmith report found no misconduct or bad faith from Ames, it also found that his claims had

“no merit” and that it was not proper for Ames to take a police report in his official capacity from

12
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his personal attorney. If the findings in the Coopersmith report call Ames’s judgment into
question, it is within the PCPAQO’s jurisdiction, as discussed above, to determine whether to
disclose this report to future defendants as potential impeachment evidence.

Ames relies on whistleblower protections against retaliation for county employees to
support his argument that the PCPAO acted outside or in excess of its jurisdiction. But
whistleblower protections apply only when a retaliatory action is taken against the whistleblower.
RCW 42.41.020(3); PCC 3.14.010(B).> A “retaliatory action” is

(a) [a]ny adverse change in a local government employee’s employment status, or

the terms and conditions of employment including denial of adequate staff to

perform duties, frequent staff changes, frequent and undesirable office changes,

refusal to assign meaningful work, unwarranted and unsubstantiated letters of
reprimand or unsatisfactory performance evaluations, demotion, transfer,
reassignment, reduction in pay, denial of promotion, suspension, dismissal, or any

other disciplinary action; or (b) hostile actions by another employee towards a local

government employee that were encouraged by a supervisor or senior manager or

official.
RCW 42.41.020(3).

Here, Ames’s argument fails for three reasons. First, the possible disclosure to future
defendants of the Coopersmith report as potential impeachment evidence is not a “retaliatory
action” as defined under RCW 42.41.020(3) or PCC 3.14.010(B). Second, it is not clear that, in
the Coopersmith report, Ames is even a whistleblower. And third, even if the disclosure of
potential impeachment evidence to criminal defendants is a “retaliatory action,” Ames offers no

argument about whether that affects the PCPAQO’s jurisdiction. Again, that an official’s act was

unlawful does not inherently establish that the act was outside the official’s jurisdiction. Local

5 Local government whistleblower protection act. Ch. 42.41 RCW; Pierce County Code, ch 3.14,
Whistleblower Protection.
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No. 1553, 76 Wn. App. at 769. Future disclosure of the Coopersmith report as potentially
impeaching evidence is, therefore, not outside or in excess of the PCPAO’s jurisdiction.’

In conclusion, Ames points to no authority, and we know of none, for the proposition that
a prosecutor acts in excess of or outside his or her jurisdiction when he or she discloses potential
impeachment evidence even if known to be false, when created by the prosecutor to defend himself
or herself in a separate civil suit. When witnesses change their stories or recant previous accounts,
prosecutors must regularly disclose information, statements, or declarations to defendants under
Brady that they know or believe to be false. Even if Richmond’s declaration is false and an
individual prosecutor lacks authority to create false declarations, it does not mean that the
prosecutor acts without jurisdiction when he or she discloses those declarations to future
defendants as potential impeachment evidence. See Local No. 1553, 76 Wn. App. at 769.
Regardless of the truth of the Dalsing declarations, the PCPAO did not seek to “enlarge the powers
of [its] position” because, according to Brady and its progeny, it is the PCPAO’s exclusive duty to
disclose potential impeachment evidence. Local No. 1553, 76 Wn. App. at 769; Brady, 373 U.S.

at 86-87; Giglio, 405 U.S. at 153-54.

® The County argues repeatedly that Ames agreed to turn over the Coopersmith report to George.
This argument is misleading. Ames agreed that the Coopersmith report was a public record and
was likely available to George for that reason. But Ames also repeatedly and emphatically stressed
that he did not want the trial court to rule on whether the Coopersmith report was potential
impeachment evidence outside the context of Ames’s petition for a writ of prohibition and
declaratory judgment. Therefore, the County’s contention that Ames somehow waived his
argument that the Coopersmith report is potential impeachment evidence or agreed to characterize
it as such is inaccurate.
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Because Ames cannot demonstrate that the PCPAO acted outside or in excess of its
jurisdiction when it determined whether to disclose the Dalsing declarations and the Coopersmith
report, the dismissal of Ames’s claim for a writ of prohibition was proper.’

C. DECLARATORY JUDGMENT

Ames next argues that his claim is justiciable because he “presents an actual, immediate
dispute in which [he] has a direct and substantial interest.” Br. of Appellant at 24. We hold that
Ames’s claim is not justiciable because this dispute does not meet at least two of the four elements
required to raise a justiciable controversy.

1. RULES OF LAW

The Uniform Declaratory Judgments Act (UDJA)? gives “[c]ourts of record” the authority
“to declare rights, status and other legal relations whether or not further relief is or could be
claimed.” RCW 7.24.010. However, a claim for relief under the UDJA exists only if there is a

3

“‘justiciable controversy’” or if the dispute pertains to “‘issues of major public importance.””
League of Educ. Voters v. State, 176 Wn.2d 808, 816, 295 P.3d 743 (2013) (quoting Nollette v.
Christianson, 115 Wn.2d 594, 598, 800 P.2d 359 (1990)).

A justiciable controversy requires proof of four elements:

7 As to the second element to establish a claim of a writ of prohibition, Ames argues that the
“[PCPAQ] has not offered him any relief in any other forum.” Br. of Appellant at 47. The County
argues that Ames had an adequate legal remedy to prohibit the PCPAO from disclosing potential
impeachment evidence because there was a hearing in the George case to determine whether the
Coopersmith report should be disclosed. But neither party cites any relevant law in support of
their arguments. Since Ames’s claim for a writ of prohibition fails with the first element, we need
not address this argument.

8 Ch. 7.24 RCW.
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“(1) . . . an actual, present and existing dispute, or the mature seeds of one, as

distinguished from a possible, dormant, hypothetical, speculative, or moot

disagreement, (2) between parties having genuine and opposing interests, (3) which
involves interests that must be direct and substantial, rather than potential,
theoretical, abstract or academic, and (4) a judicial determination of which will be

final and conclusive.”

League of Educ. Voters, 176 Wn.2d at 816 (alteration in original) (quoting To-Ro Trade Shows v.
Collins, 144 Wn.2d 403, 411, 27 P.3d 1149 (2001)). If any one of these four elements is lacking,
the court’s opinion in this case would be merely advisory, and Ames will have failed to raise a
justiciable controversy. Lewis County v. State, 178 Wn. App. 431, 437, 315 P.3d 550 (2013),
review denied, 180 Wn.2d 1010 (2014).
2. AMES’S CASE Is NOT JUSTICIABLE
(a) NO ACTUAL, PRESENT DISPUTE EXISTS

Ames argues that the record here “indisputably evidences adversarial proceedings.” Br. of
Appellant at 31. We disagree.

In Diversified Industries Development Corp. v. Ripley, the trial court granted a declaratory
judgment to a lessor against his tenants and their insurers. 82 Wn.2d 811, 812, 514 P.2d 137
(1973). The lessor sought to determine who would be liable for injuries to the tenants’ social
guests on the premises. Diversified Indus., 82 Wn.2d at 812. Our Supreme Court held that this
dispute was not justiciable because a claim for financial responsibility was not yet “more
discernible than an unpredictable contingency.” Diversified Indus., 82 Wn.2d at 815.

In Walker v. Munro, the court rejected a claim of justiciability where the dispute was over
the impact of a statute not yet in effect. 124 Wn.2d 402, 412, 879 P.2d 920 (1994). There, citizen
action groups sought a declaratory judgment that provisions of an initiative limiting expenditures,

taxation, and fees were unconstitutional. Walker, 124 Wn.2d at 405. The Supreme Court held that
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because most provisions of the initiative were not yet in effect and could still be amended, no
actual harm was shown, and the dispute was “speculative” and “essentially political” such that it
could only result in an improper advisory opinion. Walker, 124 Wn.2d at 412-13.

Here, Ames does not allege that the County has any current or future plans to call him as a
witness and to disclose the potential impeachment evidence. Although he might be called to testify
again, he has no current dispute with the County and the possibility that potential impeachment
evidence may be disclosed in the future is merely an “unpredictable contingency.” Diversified
Indus., 82 Wn.2d at 815. Importantly, Ames seeks to bind future and unidentified defendants by
the declaratory judgment he seeks here. But there is no current dispute regarding the disclosure of
the Dalsing declarations and the Coopersmith report that involves Ames and the County, much
less the future defendants he hopes to bind. A claim for declaratory judgment that seeks to bind
defendants that are not a party here must be rejected as merely advisory. Therefore, we conclude
that there is no actual present or existing dispute.

(b) A JUDICIAL DETERMINATION WOULD NOT BE FINAL OR CONCLUSIVE

Ames appears to argue that a judicial determination could be a final judgment that the
declarations and Coopersmith report are not potential impeachment evidence and should not be
disclosed in future cases. Here, Ames’s argument fails because he takes an overly narrow view of
the PCPAQ’s Brady obligation.

Ames claims that if he secures a declaratory judgment that his declarations and the
Coopersmith report were truthful, those materials will not be Brady evidence. But the PCPAO
must disclose any potential impeachment evidence about witnesses whose testimony will be

probative of the defendant’s guilt or innocence. Giglio, 405 U.S. at 153-54. Whether Ames’s
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statements were truthful, therefore, is not the relevant question. Whether the evidence is actual
impeachment evidence is also irrelevant. The deputy prosecutor and defense counsel in future
cases must decide whether, assuming the deputy prosecutor should err on the side of disclosure,
the declarations and Coopersmith report “might [be] used to impeach” Ames. Bagley, 473 U.S. at
676 (emphasis added). A declaratory judgment would not be final or conclusive because the future
deputy prosecutor, defense counsel, and trial court will still have to determine whether the evidence
at issue is potential impeachment evidence under the particular circumstances of that future case.
Kyles, 514 U.S. at 437. Attempting to make that determination here would invade the rights of the
parties in future ligation.

Because the absence of any of the justiciability elements defeats Ames’s claim and here
his claim does not meet at least two of the required elements, we hold that Ames’s claim does not
present a justiciable controversy.’

D. THI1s DISPUTE IS NOT AN ISSUE OF MAJOR PUBLIC IMPORTANCE

Alternatively, Ames argues that even if his claims do not present a justiciable dispute, he

may invoke the UDJA because this dispute raises an issue of major public importance because the

issues here “concern the integrity of the criminal justice system.” Br. of Appellant at 33.'°

® The County also argues that Ames’s claim for declaratory judgment is procedurally defective
because he failed to join all necessary parties who have an interest that would be affected by a
declaratory judgment as required under RCW 7.24.110. Ames disagrees, arguing that future
criminal defendants’ rights are not implicated unless the declarations and the Coopersmith report
are actually potential impeachment evidence. But since Ames and the County focus their
arguments on whether this controversy is justiciable and the lack of justiciability defeats Ames’s
claims, we do not address the potential procedural defect.

19 The dissent diverges from the majority opinion at this point in the analysis. The dissent agrees
with Ames that this case presents an issue of major public importance and that the public interest
would be enhanced by review of this case.
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““The presence of issues of broad overriding import may persuade a court to exercise its
discretion in favor of reaching an issue which is otherwise not justiciable.”” Kitsap County v.
Smith, 143 Wn. App. 893, 908, 180 P.3d 834 (2008) (internal quotation marks omitted) (quoting
Snohomish County v. Anderson, 124 Wn.2d 834, 840-41, 881 P.2d 240 (1994)). In deciding
whether an issue of major public importance exists, we must identify the public interest that the
subject matter of the case presents and examine the “extent to which [that] public interest would
be enhanced by reviewing the case.” Anderson, 124 Wn.2d at 841. Courts should find that an
issue of major public importance exists only rarely and where the public’s interest is
“overwhelming.” Lewis County, 178 Wn. App. at 440 (citing To-Ro Trade Shows, 144 Wn.2d at
416). Washington courts have applied the major public importance exception in cases involving,
for example, eligibility to stand for public office, freedom of choice in elections, the
constitutionality of increasing excise taxes, and the statutory duty of the State to provide child
welfare services. Wash. State Coal. for the Homeless v. Dep ’t. of Soc. & Health Servs., 133 Wn.2d
894, 917-918, 949 P.2d 1291 (1997).

Ames asserts and the dissent agrees that the public interest implicated here is the integrity
of the criminal justice system. We disagree and reject the notion that this case has the potential to
impact the integrity of the criminal justice system such that the public’s interest is overwhelming.
This case does not reach the level of overwhelming public interest that is involved in elections,
public office, the constitutionality of excise taxes, and maintaining statutorily mandated child

welfare services as established in other cases that have granted review under this exception.
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The public interest here will not be enhanced by review of this case for several reasons:
(1) the PCPAQ’s actions here were within its jurisdiction,'' (2) we cannot and should not anticipate
future defendants’ use of the potentially impeaching evidence, and (3) Ames seeks to repair only
his own credibility. Thus, Ames’s claim that his dispute raises issues of major public importance
is unpersuasive.

First, although the integrity of the criminal justice system in the County would be impacted
if the PCPAO acted outside its jurisdiction here, as discussed above, the PCPAQ’s decision to
release potentially impeaching evidence was within its jurisdiction. It is well settled that where a
prosecutor is unsure whether evidence amounts to potential impeachment evidence or is
exculpatory, the prosecutor should err on the side of disclosure. Kyles, 514 U.S. at 439-40; Agurs,
427 U.S. at 108.

Second, neither we nor the trial court can adequately anticipate all possible uses that future
defendants might make of the potential impeachment evidence at issue here. And we are
concerned that future defendants, those arguably most affected by a declaratory judgment here that
the evidence is not potentially impeaching, are not party to this lawsuit and therefore are prevented
from challenging the declaratory judgment ruling that might prevent disclosure of this evidence
under Brady to future defendants. In our view, a declaratory judgment today regarding whether
certain evidence is potentially impeaching evidence in future cases would damage rather than

enhance the criminal justice system.

' The dissent takes issue with only the majority’s decision regarding the declaratory judgment
claim and does not dispute that the PCPAQO acted within its jurisdiction.
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Third, Ames primarily seeks to repair his own credibility. His prayer for relief requested
(1) a jury trial to determine whether his or the deputy prosecutor’s declarations were truthful, (2)
a writ of prohibition ordering the PCPAO to cease and desist with any further communications
that the materials at issue are impeachment evidence or potential impeachment evidence, (3) an
order saying the materials are, in fact, not potential impeachment evidence, (4) attorney fees, and
(5) any other just and equitable relief as determined by the court. Thus, Ames primarily seeks to
clear his own name and to establish his declarations as truthful.

The public’s interest in his declarations’ truthfulness is certainly not overwhelming and
will have little positive impact on the integrity of the criminal justice system as a whole. Even if
we assume as the dissent asserts that the PCPAQ here misused his powers to create the potentially
impeaching evidence, such misuse in this case does not reach the level of broad public import as
described in Coalition for the Homeless, 133 Wn.2d at 917. The issues presented in this appeal,
in our view, simply do not rise to the level of broad public and overwhelming importance that
would trigger the application of the exception to the general rule that courts do not review issues
that are not justiciable.

Accordingly, because the integrity of the criminal justice system will not be enhanced by
a review of the issues presented in this case, we hold that there is no issue of major public concern

and the trial court properly dismissed Ames’s declaratory judgment claim.'? The integrity of the

12 Ames also argues several other claims that he did not raise in his initial petition: that (1) he, as
a public sector employee, is entitled to a “name-clearing” hearing as due process because he has a
“constitutionally-based liberty interest” in his reputation, and (2) his free speech rights are
implicated by the disclosure of his declarations and the Coopersmith report as potential
impeachment evidence. Br. of Appellant at 34-35. However, because he did not raise these
arguments as separate claims in his petition for review and does not argue them sufficiently here,
we do not address them. RAP 10.3(a)(6).
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criminal justice system is best served when the prosecutor fulfills its duties and obligations under
Brady to disclose potentially impeaching evidence to defendants and their counsel. This tried and
true approach allows the prosecution and the defense, on a case-by-case basis, to advocate to the
trial court whether to admit the evidence as impeachment evidence.
II. THE COUNTY’S CROSS APPEAL: CR 11 SANCTION

In its cross appeal, the County argues that the trial court abused its discretion when it
granted Ames’s motion for reconsideration of its CR 11 award of sanctions to the County because
Ames’s claims are frivolous.!* We disagree.

A. STANDARD OF REVIEW AND RULES OF LAW

We review a trial court’s decision to award or deny sanctions under CR 11 for an abuse of
discretion. Westv. Wash. Ass’n of County Olfficials, 162 Wn. App. 120, 135,252 P.3d 406 (2011);,
State ex rel. Quick-Ruben v. Verharen, 136 Wn.2d 888, 903, 969 P.2d 64 (1998). A trial court
abuses its discretion when its decision is based on untenable grounds or is manifestly unreasonable.
West, 162 Wn. App. at 135.

CR 11 requires attorneys to make certain guarantees when they sign pleadings, motions,
briefs, and legal memoranda. Biggs v. Vail, 124 Wn.2d 193, 196, 876 P.2d 448 (1994).
Specifically, an attorney’s signature is his or her certification that the pleading, brief, or motion is
“(1) . .. well grounded in fact; [and] (2) . . . warranted by existing law or a good faith argument

for the extension, modification, or reversal of existing law or the establishment of new law.” CR

13 The County also argues that (1) the trial court erred when it denied the County’s special motion
to strike under the anti-SLAPP statute, RCW 4.24.525(4), and (2) Ames failed to preserve his
claim for fees and penalties under the anti-SLAPP statute. Both the County’s and Ames’s claims
under the anti-SLAPP statute fail because our Supreme Court recently held that the anti-SLAPP
statute is unconstitutional. Davis v. Cox, 183 Wn.2d 269, 295-96, 351 P.3d 862 (2015).
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11(a). The rule is not meant to be a “fee shifting mechanism” or to “chill an attorney’s enthusiasm
or creativity in pursuing factual or legal theories,” but to curb abuses of the judicial system and to
deter baseless filings. Biggs, 124 Wn.2d at 197; Bryant v. Joseph Tree, Inc., 119 Wn.2d 210, 219,
829 P.2d 1099 (1992).

(133

A filing is “‘baseless’” when it is “‘(a) not well grounded in fact, or (b) not warranted by
(i) existing law or (ii) a good faith argument for the alteration of existing law.”” West, 162 Wn.
App. at 135 (internal quotation marks omitted) (quoting MacDonald v. Korum Ford, 80 Wn. App.
877, 883-84, 912 P.2d 1052 (1996)). A trial court may not impose CR 11 sanctions for a baseless
filing unless it determines both that (1) the claim was without a factual or legal basis and (2) the
attorney who signed the filing failed to perform a reasonable investigation into the claim’s factual
and legal basis. West, 162 Wn. App. at 135.
B. AMES’S FILINGS NOT BASELESS

Ames’s response to the County’s CR 12(b)(6) motion demonstrates that his claims for a
writ of prohibition and for a declaratory judgment were both made in good faith and after a
consideration of and inquiry into relevant precedent. First, Ames began his response to the
County’s CR 12(b)(6) motion with citations to case law, arguing that a judgment on the pleadings
is not appropriate because the decision to grant a writ of prohibition is a fact-specific inquiry. He
continued with a lengthy explanation of the PCPAO’s common law Brady obligation to disclose
exculpatory evidence, including potential impeachment evidence. He argued that although the
PCPAO may determine what constitutes potential impeachment evidence and whether the

evidence should be disclosed under Brady, the PCPAQO’s “discretionary authority . . . does not

equate to a jurisdictional power to create [potential impeachment evidencel.” CP at 685. Ames

23



No. 45880-2-11

distinguished the cases the County cited, arguing instead that there is something fundamentally
different about this case because the PCPAO created the potential impeachment evidence
declarations to discredit Ames in Dalsing where the PCPAO’s own misconduct was at issue.

The argument in Ames’s CR 12(b)(6) response demonstrates that he considered case law
relevant to writs of prohibition and the PCPAO’s duty to make Brady disclosures specifically and
made a good faith argument that his situation differed. Therefore, the trial court did not abuse its
discretion when it concluded that Ames’s legal research demonstrates that he performed a
reasonable investigation into his claim for a writ of prohibition and that his claim was made in
good faith.

Second, regarding Ames’s claim for a name clearing by declaratory judgment, Ames
argued in his response to the County’s CR 12(b)(6) motion that “Washington does not have any
specific case law on the use of a declaratory judgment action for purposes of name clearing;
however, the theory is not novel.” CP at 692. He then cited to the Restatement (Second) of Torts
Five 27 Spec. Note (1977), one law review article, and two out-of-state cases that discuss “the
propriety of a declaratory action for purposes of name clearing.” CP at 693. The trial court found
that “[t]he[se] articles and cases do not necessarily place the potential remedy into the context of
Ames’ [sic] case, but the fact that there are discussions in law review articles and case law makes
the argument for the extension of such a remedy to this situation plausible.” CP at 2069. The trial
court also found that Ames’s legal research suggests that his attorney made a reasonable
investigation. This demonstrates that the trial court applied proper reasoning to the CR 11

sanctions question and that Ames’s claim for a name clearing by declaratory judgment was not
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baseless because he supported his good faith argument for an extension of existing law with a
reasonable investigation into that argument’s legal basis by providing legal research and analysis.

We hold that the trial court did not abuse its discretion when it granted Ames’s motion for
reconsideration and decided not to impose CR 11 sanctions because Ames’s claims were made in
good faith and after a reasonable inquiry into relevant case law.

III. ATTORNEY FEES

The County requests attorney fees on appeal under RCW 4.24.525(6)(a) if it prevails on its
anti-SLAPP issue and under RAP 18.9 because Ames’s appeal is frivolous. We hold that the
County is not entitled to attorney fees because the anti-SLAPP statute is unconstitutional and
Ames’s claims are not frivolous.

Affirmed.

g 'y N
S' JOHANSON, J. 8
I concur:

Sl d T

"MELNICK, J.
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BJORGEN, C.J. (dissenting) — Assuming that Michael Ames’s declaratory judgment
claims are not justiciable, those claims still raise issues of major public importance which
demand resolution. Therefore, 1 would reverse the trial court’s dismissal of Ames’s petition for a
declaratory judgment and remand for trial of that petition.

The majority opinion ably sets out the factual background of this appeal and the legal
standards governing its resolution. Among those standards, threaded throughout the analysis are
the rules governing dismissal under CR 12(b)(6). Dismissal under that rule should be granted

113

only “‘sparingly and with care’” and only when it is “beyond doubt” that the plaintiff can prove
“no set of facts, consistent with the complaint, which would justify recovery.” San Juan County
v. No New Gas Tax, 160 Wn.2d 141, 164, 157 P.3d 831 (2007) (quoting Tenorev. AT & T
Wireless Servs., 136 Wn.2d 322, 330, 962 P.2d 104 (1998)). To this end, we review dismissals
under CR 12(b)(6) by asking whether there is any “hypothetical set of facts that could
conceivably be raised by the complaint to support a legally sufficient claim.” Worthington v.
Westnet, 182 Wn.2d 500, 505, 341 P.3d 995 (2015).

Even without reaching into the hypothetical, the record before us is unmistakably an
overture of interests more profound than those of the individual players. After Ames e-mailed
the lead detective on the Lynn Dalsing case that there was no evidence on any of the computers
linking Dalsing to the crimes the prosecutor had charged, the detective forwarded Ames’s
opinion to a deputy prosecuting attorney the same day. The prosecutor, however, did not
disclose this exculpatory information until over a month later when the charges were dropped.

The following year, Ames filed a number of declarations in Dalsing’s subsequent suit against

Pierce County. In those declarations, Ames stated, among other matters, that the prosecutor told
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him not to answer Dalsing’s deposition questions about the e-mails he had sent to the detective
and that only at that time did Ames know those e-mails had not been disclosed. In response, the
County filed a declaration by Pierce County Deputy Prosecutor James Richmond, declaring that
Ames’s declarations contained “false assertions made under oath” and setting out supporting
details. Clerk’s Papers (CP) at 576-82. Also, in a separate matter Ames filed a complaint with
the County dated December 20, 2012, alleging retaliation and misconduct for its actions relating
to the Coopersmith Report.

Then, in September 2013, the prosecutor notified Ames by letter that he planned to
disclose four declarations by Ames in the Dalsing case, the Richmond declaration accusing
Ames of making false accusations under oath, and the Coopersmith Report to defense counsel as
evidence potentially impeaching Ames’s credibility as a witness called by the State. The
prosecutor’s letter stated that he would make this disclosure in cases where Ames is expected to
be called as a witness by the State. The next such case, the prosecutor stated, is its prosecution in
State v. George.

Ames’s petition for writ of prohibition and declaratory relief claims that these materials
are not potential impeachment evidence that must be disclosed. Because the declaratory
judgment action was dismissed under CR 12(b)(6), no judicial determination of the facts
necessary to resolve this claim has occurred. The evidence we have before us, summarized here
and in the majority opinion, would be consistent with a determination that the prosecutor acted
entirely in good faith in keeping with his duty under Brady v. Maryland, 373 U.S. 83, 86-87, 83
S. Ct. 1194, 10 L. Ed. 2d 215 (1963), and Giglio v. United States, 405 U.S. 150, 153-54, 92 S.

Ct. 763, 31 L. Ed. 2d 104 (1972), to disclose potential impeachment evidence. The evidence
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could also be consistent with the view that the disclosures were a misuse of the prosecutor’s
duties and authority in an attempt to retaliate against Ames for his actions in the Dalsing case.

Proof, though, is not the question before us. Instead, as shown, we must ask whether it is
beyond doubt that Ames can prove no set of facts, consistent with the complaint, which would
justify recovery. San Juan County, 160 Wn.2d at 164. We must ask whether there is any
hypothetical set of facts that could conceivably be raised by the complaint to support a legally
sufficient claim. Worthington, 182 Wn.2d at 505.

Given the context and timing of Ames’s e-mails about the absence of evidence against
Dalsing, his declarations in Dalsing’s civil suit, Richmond’s declaration accusing him of making
false accusations under oath, and Ames’s complaint for retaliation against the County, one
cannot reasonably conclude that Ames can prove no set of facts, consistent with his petition,
which would justify a conclusion that these disclosures did not include legitimate potential
impeachment evidence. Especially where, as here, the documents that would be truly
impeaching were prepared by the prosecutor’s office, one may reasonably conceive of
hypothetical circumstances under which these disclosures might not be compelled by the case
law.

It must be stressed, and stressed again, that hypothesizing is a far distant exercise from
determining the truth. In law, as in science, many hypotheses poorly correlate to the actual facts.
A dismissal under CR 12(b)(6), though, prevents a party from developing the facts that may
prove its case. A dismissal with that severe a consequence is allowed only when we can say,

consistently with San Juan County and Worthington, that there is no reasonably conceivable set
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of facts Ames could have proved that would entitle him to relief. Under the circumstances of
this case, one may hypothesize such an array of facts.

That, though, does not end the inquiry. To conclude that dismissal of the claim for
declaratory relief was improper under CR 12(b)(6), the hypothetical facts must either show that
the claim was justiciable or that it falls within the exception for issues of major public
importance. Assuming the majority is correct that the claim is not justiciable, one must ask
whether a hypothetical set of facts, consistent with the petition, would show this to be an issue of
major public importance.

As the majority points out, in deciding whether an issue is of major public importance,
“courts examine not only the public interest which is represented by the subject matter of the
challenged statute, but the extent to which public interest would be enhanced by reviewing the
case.” Snohomish County v. Anderson, 124 Wn.2d 834, 841, 881 P.2d 240 (1994) (emphasis in
original). The Uniform Declaratory Judgments Act, chapter 7.24 RCW, is designed “‘to settle
and to afford relief from uncertainty and insecurity with respect to rights, status and other legal
relations; and is to be liberally construed and administered.”” Osborn v. Grant County By &
Through Grant County Comm’rs, 130 Wn.2d 615, 631,926 P.2d 911 (1996) (quoting RCW
7.24.120; Clallam County Deputy Sheriff’s Guild v. Bd. of Clallam County Comm’rs, 92 Wn.2d
844, 848, 601 P.2d 943 (1979)). This rule of liberal construction will apply to determinations of
major public importance.

The majority contends that the issues raised in this appeal are not of major public
importance because, among other reasons, they only touch on Ames’s attempt to clear his own

name and to establish his credibility. Ames, without doubt, is attempting to clear his name and
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repair his credibility. His petition for declaratory judgment, though, also raises claims that reach
far beyond any narrow, individual interest. For example, the petition claims that
Defendant is motivated to wrongfully discredit Det. Ames because he has spoken
out truthfully on matters that discredit Mark Lindquist and expose his office to
liability.
CPat7.

Defendant is abusing its power and the judicial process to benefit itself and its officials
and to mitigate against liability against the Prosecuting Attorney’s Office.

CPat7.
Mark Lindquist has an apparent bias and prejudice against Det. Ames because he has
spoken out against Mark Lindquist and his office and because he refuses to remain silent

on matters of public concern that negatively impact the prosecutor’s office even though he
has been directed to do so by Mark Lindquist and his deputies.

CP at 7-8.
Mark Lindquist is abusing the power of his office to retaliate against Detective Ames.
The Petition also characterizes the issue on declaratory judgment as
whether Det. Ames has been truthful or whether the prosecuting attorney’s office
has been dishonest in characterizing the evidence and in its declarations and

representations to the court.
CP at 9.

None of these claims have been proven. As shown above, however, that is not the
standard before us when reviewing dismissal under CR 12(b)(6). Instead, we ask whether it is
“beyond doubt” that the plaintiff can prove “no set of facts, consistent with the complaint, which
would justify recovery.” San Juan County, 160 Wn.2d at 164. With the evidence before us, it is

certainly conceivable that Ames could prove additional facts consistent with his allegations of
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governmental abuse. Those allegations, if true, would directly contest the integrity of the
criminal justice system and of an agency that administers it. Such issues rank high in any
measure of public importance. More to the point, the relief Ames requests is a declaration that
the materials at issue are not potential impeachment evidence. If he is able to prove his
allegations, this relief would remove any misuse of the duty to disclose in this case and would
discourage similar tactics in the future. As such, the “public interest would be enhanced by
reviewing the case,” which is the heart of the standard set by Snohomish County, 124 Wn.2d at
841, for determining whether an issue is of major public importance. (Emphasis in original.)
The majority also makes the critical points that the prosecutor is under a duty to disclose
potential impeachment evidence, that the prosecutor should err on the side of disclosure if in
doubt, and that no one can adequately anticipate all possible uses that future defendants might
make of the potential impeachment evidence at issue here. Before us, though, is a case where the
principal evidence impeaching Ames was created by the prosecutor’s office, where the sequence
of events could suggest some adversity between Ames and the prosecutor’s office, and where
Ames’s petition alleges various flaws in the prosecutor’s development of the potential
impeachment evidence. These allegations call into question whether the information created and
released by the prosecutor in fact is legitimate potential impeachment evidence. If it is not, then
the duty to disclose would likely not apply and future prosecutions would not be affected.
Against the backdrop of the evidence presented and the petition’s allegations, there are

reasonably conceivable sets of facts Ames could have proved that would have raised issues of
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major public importance. With that, the petition for declaratory judgment should not have been

dismissed under CR 12(b)(6). For that reason, I dissent.
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@ .Llerce Counly .

Ofllee of tho Proseculing Aloraoy WARK LINDQUIST
Proseculing Altozacy

RAUPLY TO:
QREAINAL FELORY DIVISION fitsla Olfica; (253) 798-7400
(WA Only) 1.800:092-2450

930 Tacoma Avanyo South, Roor 046
‘Tacona, Weshinglon 98102-2171
Crlmingl Folony Rocords: 7989513
ViciatWilaass Assistenco; 708.7400
FAX: {263) 7986630

Seplember 18,2013

Del, Michaet Ames

Plgree County Sheriff's Depariment
930 Tacoma Ave South, Fivst Toor
Tacomn, WA 98402

Re: Polentlal Impeachment Bvldenco

Dear Det, Anes:

In vgprosenting the State of Washinglon, the Proseeuting Attomey Rinetlons as o minlster of
Justico, To admdnister justico, the Prosecuting Attoiney has responsibifities for the Intogrity of
the erliminn} Justice system and vesponsibititles that vin diveelly to a clnrged defendant,

Ong speellio responsibillty Is an affirmafive duly lo disclose potentinl impeachimenl evidenco
to a charged dofendant, Bracy v. Marylond, 373 U.S. 83, 83 S.CI. 1194, 10 LT, 2d 215
(1983); Kyles v, IVltely, 514 U,S, 419, 115 S.CH, 1555, 131 L.Ed.2d 190 (1995); Giglio v.
United States, 405 13,8, 92 8, CL. 763; 31 L. Bd, 2d 104 (1972), "Polenilal Impeachment
evidencs" includes nol only exculpatory evilence but also any evidenice that coukl be used to
impeach the oredibifity of a witness called by the State, We have 1econtly finallzed a polioy .
for disclosure of polentlal impeachiment evidence, based on a model policy adopted June 19,
2013, by the Washluglon Assoolatlon of Proseoullng Atlomeys,

‘This lotter s to natlfy you that potentinl Impeachment evidence exlsts regarding you, We
Intend fo disoloso such ovldence to defense attorneys, efther disectly or aller it camora roview
hy a Judge, on cases whero you are expeeted be called as a witness by the Stale, Although we
are reqilred (o disclose this informallon, such disolosure does nol necessarily menn (he
Information wilt be ¢letermined (o be admlssible fn the criminaf proceedings,

Speailically, we ove In possession of dleclarations clated May 14, 2013, Juno 13, 2013, July 2,
2013, and July 19,2013, stgned by you and filed In the matter of Dalsing v, Pleree Comnly,
King County Superior Cowit Causo no, 12-2-08659- 1 KNT, which conlaln asserttons which
ave dispuled ) slgned declarations Rled by the clvil DPAs assigned lo thal case. In additlon,
we aic In possession of o report of investigation ol allegations by you agalnst ramnerous

Oeheane iy

Ames - 000021
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Det, Mrchuel Ames
September 18, 2013
Page 2

employess of (he Plerca County SherifCs Departmont and {ho Plorco Counly Proseculor’s
Office, whoreln if was Found {hat thers was "o evidence” fo suppor! your allegatlons of
misconduet, and your atlogallons lind "no merlt Al this tlme, it Is owr inten( 1o refease the
deelarationy divectly to defense connsel niid (o seek an i eanvera veviow of the repoit of

tuvestigation,

The noxt seheduled tifal whereln you might be cofled by the State (o festily Is Stafe v, George,
05-1-00143-9, Tvlat Is seheduled lo begln Ootobor 3, 2013,

If you would Hke to provide onr office wiih additlona! Informatlon which you bellove Is
relovant bofore disclosue, plcaso do so by 4:30 pan, on September 23, 2013, In werlilng, and
dollvered to my attention al the Prosecutor's Office, voom 946 of {lie Conuty-Clly Bullding.
Please be aware [hat suclt mnterals may nlso be disolosed o defense atiornoys,

Sincorely,

N

“ Stephen M, Penner

Asslstont Chlef Cilminal Deputy
(253) 798-7314

FAX: (253) 798-6636
spoimei@co.plerce.wn.lis

c¢; Hon, Panl Pastor, Plerce Connty Shett{(

Ames « 600022
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Judge Both Andrus Dopariment 35
MOTION DATE: 3-20-2013

IN THB SUPERIOR COURT OF THB STATE OR WASHINOTON

. INAND FOR KING COUNTY

LCYNN DALSING,

PlalnilE,- NO. 1‘2-.2-08659-1 KNT .

v . | DET. MIKBAMES’ DRCLARATION IN

* - SUPPORT OF HIS MOTION TO COMPBL ~
hPlBRCB COUNTY, AMUNICIPAL PAYMENT OF HIS DBFENSR CO3TS
CORPORATION,
- Dg{endam, i

I, De!;otivo Mike Aines, sta(o'm\d_deglnr& tho foltowing under oath pursuant to penally of
perjury undor thelaws of tho Stalo of Washington:
1.1 Iamihe deteollve Ly Dalsing roferoncos In her olaini fonn and complaint agnins.t
i'lercg County, 1am ovor the ags of clghtecn, snd I am compctem‘(o testify In this ouse. Iake
this deolaration based upon m‘y personal lmov.fled-go.
12 1offer my declarption in support ot: my' motlon to compol Plesco Couaty to pay my
altorney's feas and costs ngurred slne.o the dale of my deposition forward whereln the

prosecuting aftomeys assigied lo represent me Instructed mo 1ot {0 answer questions that clear

my nante and my office from thg aﬂcgallofu of wrongdolog made by | U BRANCHES LAY, PLLC -
: : . ) Joan K. Mol .
Lynn Dalsing. ' .« 1033 Regenis Dvd. Sio, 101 .

: : Plrerest, WA 98466 - I
Deolarallon of Def. Milke Ames In Sipport of His 2535662510 ph

Motlon to Compel Paymeni of his Deftnse Costs t ) . 2816644643

! (4

545

2002284
Ames - 000389
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_ probable omise to chargo Lymn Dalslng‘wlllu,clnlld pomography from the photographs1 exn;nlned

considesed my first c-nll "Bmdy" nwlerfed and that she was obllgeted {o disolose Jt to defense

\Dw\iﬁ‘\h&w»—-

"to show Lynn Dnlslngl dld not mistdentify hier, Y'did not do-the  thiigs sho ofndms § did In Jier

L.3. "WhenI wazdoposed, I leained Depuly Richumond and Deputy Koolman had never

produced my e-mall communicattons, The Frst e-mail doonments niy belief thal thero was no )

on Qe computera (aken from her fiome, The second e-mall confirms Deputy Koolman

counsel Gary Clower,
4. Tho Proscoutor’s Offies deolston 1o withhold from disclosure my e-mall commulilcmlous :
that supporl my testimony Is nol 1o my bost Interest, Instanoting me to remaln silent nhonl ny .

contnot with the deputy proscoulors In tho osminal matter Is also, conn'my fo my interosts, Iwant

clalm !b:m orin her oomp!alnt. T wan the opportunlly to tell tho fruth about theso matters,

1.5 Inorder to proteot my: Interests and that of my dapariment, t sought indepentent legal '
advice, 1 ihtnk the Pleres County depulies are protc.cchxg their staff al the expense of the _
Sherlft’s depaciment, nnd.m.o petsonally. My repuiation as a trusted law enforcemnent officor is

t lssue tn ibls caso. Ineed m;?rosonlaliun {o proleol my positidn, vihlch s distinet from the
prosecutng attorneys.

1.6 - Atiached as Byx, Avare true and correct coplog om'ty doposition tos.tlmony showhig whero
Llearned the e-inalJs woto not disolosed, and whore I was Instucted not to answer questions - A
about my conununloations with the depmi'gs from the ﬂros'eculor’s office,

1.7 Ihaverelained Il liranchos Law, PLLC and the sexvices of Joan K, Mell to provide moe

Independent represenlatjon from Plerce County beeauss 1 belleve the Plerco County Proseeuting

Attorucy’s Office hias an unrosolvablo confilot., Ms. Moll chinrges an or B’“}‘g’“gﬁ}“ PLLC p
. 1033 Regeats Blvd, Sto, §0}
. Plrcrest, WA 98466 *
Declaration of Det, Miks Anyes $n Support of His . :
Malloi to Compel Payment ofhls DsRaso Costs 2 . gﬁ'zzg 242:'3’ P”’:
/
AY
ABAR2281
Ames - 000390
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) 3 h.ourly rate of $325.00 per hous. She has represonted my Interests well previously and she has
: continued to do 50 I this matter, To date, I am Bbllsa!ed to pny her attomey’s feas anci costs, I
6 oxpect fo requiro fier services n tho fiture Ju further dofense of the case, My hops Is that Lynn
7 Dalsing amend her complain, siriking hor sllegatlons agalnst me, Ihope to be merely a witness,
: rather than one of lhe agenls rospionsiblo for he;- damages,
10 18  Plerce County has not provided me lndopcndcnl‘com?sel. Picreo County has not agreed
11| toaover the focs and costs  am nourrlng with M. Mell,
:: l._9 1heard Mr, Richmiond tell the court that Plorco County hired an attomey (o seprosent me,
14 bul no one'hias conlacied ne or provided me auy Tuformation about Indepondent cpunsel, At this
15 time, I wish to proceed with s, Mell represanting my Interests. [ bellove Plerce Caunty Is -

:6 obllgated to pay the fees and the costs of reprosenllng my Interosis under ths codo glven the
17 b ; )

18|
19 Plorce County aud within the course and seopo of my dutles and responslblllllos: .

confliol of Infevest vilth the prosecutor’s offico. 1 havé atall limes noted in the best interests of

2 1,10 Ms. Mell’s mates are reasonablo aud she provides professional and well informed

T 26

2

2 ndvaoacy o proiect my career,

23 Tho above informatlon Is iruo and corect (o the bast of my abliity.

u  DATED thls 141 doy,of May, 2013 at Bscrest, WA,

25

28 Deleglive Mike Amos

2

30 ’ ,

) $H BRANCHES LAW/, PLLC
! S Bhos. St 10 F
) 1033 Regenis o
R L Flress, WA 99466
Declaratfon of Del, Mike Amos In Support of His i
3 Mollon to Campel Payment of his Dorg:so Cosls .3 gﬁ%‘;ﬁésg %’:
34 .
. 9360228?
' Ames - 000391
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Judge Bell Andrus Department 35
MOTION DATE: 6-14-2013 1130 pim,

IN THE SUPERIOR COURT OF THB STALE OF WASHINGTON

IN AND FOR KING COUNTY-
" [LYNNDALSING,
 palam, 'NO. 12:2-08659-1 KNT
. . REPLY DECLARATION OF DRT, MIKE
. : AMBS’ N SUPPORT OF HIS MOTION TO
PIBRCE COUNTY, AMUNICIP/LL - ggmm,mmmop HIB DEFENSE
CORPORATION,
Defondant.

I, Doteotlye Miko Amos, slate ail deciare the followlng tnder oalh pursuant lo ;;ellal ty of

perjury under Uiolaws of tho State of Washington:

LU Yam ihe detectivo Lym: Dalslug veforsuces in lior ofalm form and complain agalist

- Plores Cotnty. Tam over {ho ago of elghteon, and Xam competent {o tesiify In this ense. Imako

" this deolaration baséd upon my personal knowledge, .

12 Tofferihis deo!nr#llon In reply to Plerce County’s rosponss lo sy nioton 1o compel
Plerce County to pay thy a((érifeyjs fees and costs Incurred shice tho date of my deposition

forward wherel the prossculing altornays assigned to roprosanl mo fiisintcled me not to avsyer

questions that elear my name and my office from the nllegations of - BRA;« CH'I%S {,’,f,}" LLC
wrongdotng mado by Lynn Dalshig, - . 1033 RogenisBivy, Ste, 104
Flrorest, VA 98466

Reply Deolamtion of Det. Mike Antos lnSnppor( of His

548

. 253.566-2510 ph
Motlon fo Couitpel Papmien} of his Defense Costs i | 2816614643 B

202092283
Ames - 000392



I
2 .
3 13 1 wonk.i like to omphaslu the fac that 1 was "told” no! to Anssver,
: 4 Dnrins the deposlllon was tho fiest llmcl Jearned the exculpatory infontatlon was never
6. disolosed, 1 do have coneerns regarding the ongolng confflet with thoe proseculor’s offles n thls
7 ' onss, howeveraQler lellmg mo not fo answer mulilple ines the deposiilon was stopped. M,
:' Ru?ﬂmmcdlmoljv Jet sayIng lie had a meeting and Mr, Rlchmond mlltulu\;(l soaled and sald ho
10 needed (o remnia and work ort some thlags, so 1 was Jolt with no explanatfon as to what Liad just
i1 leanspived and what if any reperoussions conld apply (o ue for not answerlng! t did not think the
:: ‘ depositton was done, Fnrlh.emxoro, I hn.vo no? yol boen de{)osed or provided Iho‘approprla(,o
4 oppoltnlty to oxplaln tho prosacutors actlons with mo In ilic luvestiguilon. These Mots togefhor
15 wl(h' tho falhure (o timely disolose lufommllon as promlsed 1;1nkes e confident I need
t6 indapendent represonlaﬂo». W!\lio v Riohmond has told the court e kitowvs an lellhls the
: : traih, T know my tosttmony rafses concems nbout the conduat of the prosesutors, whioh lndlou(es
19 to me thers Is a conflict behveon my dopastment and the proscenlor’s 'om?o.
2 ) 1.5 MiRichmond {ok! mo llial the emnt _I. turned overio him from l_.oﬁ Koolman In Ootober
:; 20:12 was “oxculpatory” rognrdlug. m;} Inyolvemont In this caso, He also lold me that I would
px] clenrme of any wrong dolngin the cas;) and ho would see (o1t ihat It was med over as part of
2 discovery. 1wns attompling to d‘}so1oso the faot l.hrgl an Instructlon was glven to mo by the :
:: ' prosecuior's office In d meoting with the proseculors In June of 2011 when Mr, Rlohmond .
27 | sl;pped meo from answoring.
23 1.6 . T havo ahways understoad (hal c-mnlvls bol\v;:en delaclives and prosecntors regarding
:(9) _ crlminal Invesilgallans are discoverable. s, Riclnond naver Infomed me'ofany diseyssions or
1} [nformation regarding a dlscovety conference bohveen the pavtles prlor lo m_nnkglt‘::!!l;s&:\l\'v, rLey.
2 g
5 | oo b
3 ’

- A4

aaAs228
Ames - 000393
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my doposiion.

1.7 . M. Richmond refused to fell ny atlomey who the spealal g;)osom\lo)' was and wo wero
not lufot'm«t orfﬂs Identily unill after wo fited ourmotion for altorney's fees.

1.8 1 oxpressed my concerns (o Dan Bamilton and J,Jonm't Molsumolo ol’tl.tePler'co County
“Proseculors Office wfgm {hoy reprosented me In thls onse prior io Mr. Wolunond's representation,

Mr, Richmond advised mo i was awaro of those soncerns when | asked bim aboul them al onr

first-amesollng.

Tho above Informatlon Is tra and corecet {o tho best of my ablllty.

DATED ihls 13(h day of Juno, 2013 al Rlrcrest, WA,

Reply Deolasollon of Det. Miko Ames In Support of Iils
Motlos to Compel Payment of iis Defense Costs

24

4

IT BRANCRSES LAW, PLLC
Joan K, Mell

1033 Regeuts Bivd, Ste, 101
Tirosest, WA 98466

253-566-2510 ph
281.664.4643 I\

CERBR228S
Amaes - 000394
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TN AND FOR KING COUNTY

LYNN DALSING,

Plainiff, NO, 12-2-08659-1 KNT

= DET. MKBAMBS DECLARATION IN
% SUBPORT OF HIS MOTION FOR
b LERCE COUNTY, A MUNICIPAL, . é’{i‘i’i’;’?ﬁ'ﬁ, FBES AND COSTS UNDER

CORPORATION, .

Do&ndm;t.

FILED" .
. 13 JuL02 PM4 09
Jdndge Beth Andrus
MOTI

“WITHOUT ORALAR&!&MBNT
CASE NUMBER: 12-2-08859-1 KNT'

TN THRB SUPERIOR COURT OF THE STATB OF WASHINGTON

1, Deteolive Mike Ames, state and declare the follo\vlng under onlh pursuant to penalty of

perjry \mder the laws of the State of ‘Washington:

1.1 lambe detectivo Lynn Dalsing roferences in her olnlm form and complaint ageinst

Pierce County. Iam over the nge of efghteen; and I ain coinpstent fo testify In this case, Imake

this deolaration based upon my personal kuowledge,

1.2 Toffer my declaration In suppost of tay motion for attornoy’s fecs and cosfs Inoutred on
wy discovery motion for an order permitting me to file my emails under seaf and to decido
whether I could answer deposltion questions.

1.3 I bave incured the follow fees and costs in this matter:

M BRANCHES LAW, PLLC
Joah K. Mell
1033 Regonis Blyd, Ste, 101
Ricerest, WA 98466

Declaration of Del. Mike Ames in Support

of His Motlon for Attoey’s Peos and Cosis 1 . 253-566-2510 ph
) 281-664-4643 fx

/ﬁ/‘/)/ o ’_ R0BB22Y

b4

Ames - 000400
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Dec 8, 2012
Feb 21,2013 | Phone call with ' o
- Rlohmond 0.2 $326.00 $65.00
Feb22;2018 |(Phonscallwth * | - '
| Richmond and Ruyt 0.4 $326.00 $180.00
Feb 28, 2013 | Discusslons wl('h olient
- |regarding case - 15 $325.00 $487.50
Feb-26,2013 | Review documents 1- | $a2600 | $326.00
Mar4,2018 | Mollon Y $326.00 $975.00
Mar 11, 2013 | Prep dsclaration vﬁ!h )
altachmenls 1.8 $326.00 $467.50
Mar 12,2018 | Work on-molion for flle
| dogumenls under seal; 2 $126.00 $260.00
flled and served
. | Mar 25, 2013- | Finallzed Mell . .
T deolarallon regarding 0.6 $126.00 $62.50
motlontoseal -
Mar 25,2018 | Bench copy cost - Mell
.J reply declaralion on X X $2249
. motion to seal ' B
1 Apr8;2013 | Phione call with Court .
regarding racords 0.1 $326.00 $32.60
under seal .
Apr 6, 2018 Travel to and from ‘ - ;
' Seallle 2,7 $326.00 $877.60
‘Apr5,2013 | Court appearanco; - C ear
motion to seal ' L $326.00 _$325'00
Apr 22,2013 | Declsion o!?':ourl,' ' ’
. . phone call with cllenl 0.6 $326.00 $162.50
T BRANCHES LAW, PLLC
Jéan K. Mell
. 1033 Regents Blvd, Sto. 10§
Fircrosi, \VA 98466
Declaration of Del, Miko Awes It Supporl
of His Motion for Attorney’s Pees and Cosls 2 253.566-2519 ph
: . 281-664-4643 &
y/ .
AY aeea2292
Ames - 000401
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Apr 28,2013 | E-maflto the Court : . '
regarding ﬂllng of e~ 03 $326.00 -1 .$97.50
malls '

Apr 24,2013 | Added E-malls fo ' -
declaralion; flled and -1 $126.00 $126.00
seved Lt

Tolal . T X X X $4,664.99

14 Attached hereto as Bxhiblt A Is 4 true aud oorreot copy of written instructions I was

provided befox;e"ﬁ)y deposition, *
L5 Atlached hereto as Bxhibit B i{ a twe and comrect excespled copy of my deposltion’
deploting ques{lons I was Instruofed not to answer by M. Richmond,
1.6 Becauserepresentations of the prosesutor’s offics befors my depositlon, I bcliev'ed that
the e-mafls regarding the Lynn Dalsing nintter had beon disclosed it this matter as well as the
preceding orlmi;m'i fnvestigation, and I would be abie to testify truthful ly. Atmy deposmm':, 1
leamed this was not the case, Attached hereto as Bx. C s a hte and correct copy. of my May 14,
2013 and Juno 13, 2013, deolaratious filed in this matter,

Th'e hl;ova information Is tuo and coreot fo the best of my ability.

DATED thle 2ud day of July, 2013 a} Flrores!, WA,

et e

Deléc!lvc Mike Anles

T BRANCHES LAY, PLLC |

Joan K, Mell

1033 Regeots Bivd. Sto; 101

Yirerest, WA 98466

Deolamtion of Det. Mike Ames in Support
of His Mollon for Atiorney’s Fees and Cosls 3 . . 253-5662510 pb
. 28]-664-4643 fx

ﬁ/t/)/ - : oacrR293

558

Ames - 000402
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Judge Beth Andrus g 35
MOTICR SR i

WITHOUT ORAL ARGUMENT
. CASE NUMBER: 12-2.08650-1 KNT

IN THE SUPBRIOR COURT OF THE STATB OF WASHINGTON

IN AND FOR KING COUNTY
LYNN DALSING,
.' Plnlntln‘; NO, 12-2-08659-1 XNT
v . SBECOND DECLARATION OF MIKR
. ) . AMES IN SUPPORT OF'RIS MOTION
T AT - FOR ATTORNEY'S FRBS AND COSTS
TBRCB COUNTY, AMUNICIPAL -
ORPORATION, * ) UNDER CR 26 AND 37
Defendant.

perjury-under tho laws of the State of Washington;

" Il 1amihedeteotivo I:ynn Dalsing references In her clalm form and compfalit agalnst
. Pierce'Connly. Jam over the ago of elghieen, and T ath compelent to testify In this oase, Imake

this deolaraton based upon my pevsonal knowledge,

1,2 1offer this declaration In support of my wotion for attorney’s feos and costs inourred on
my discovery motion for an order permitting me to file my emails under seal and to deoldo

wheiher I could answer deposltion quostions,

13 BeiweenthetimesI was ficst contacted by the Pierce County Prosecufors Office

re.gm'dhxg this case and my depositiod on Feb, 14, 2013, not once was I ook el

" Second Declaration 6 Det. Mike Ames In

I, Deteclive Mike Amos, state and deolaro the followlng under oath puesosnt to ponalty of

I BRANCHIS LAY, PLLC |

1033 Regents Blvd, Ste, 10!
Fircsest, WA 98466

Support of His Motlon for Attorney’s Fees and Cosls I . 253.566-2530 ph
281-664.4643 &

/
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. sought ot the legal adylce of A we_lfrespe'cled clvil attorney, Joan Mell 1o assist e in this

. Inmy declaration, I'would not expect Mr Ruyf or Ms. Zimmertnan {o have direol knowledge of

informed of any work product privitege regarding atty emalfs in this case, It was not unﬂl Twas
told not lo answer questions in my doposition that I realized oxoulpatory email cvldenco had not
been disolosed In the both the oriminal and olvil phases of the discovery process. 1kuew lt was

my dufy as a Plerce County Deputy Sheriffto briug to tbe Court's attention that Information, 1

process, Iproduecfi to ilie Court coples of all the emails In n{y'posscsslon under seal, I bave
always maintained a proper ohain of gustody of the omail coplé; {n my possesslon and 1 have not
{mpmperly (lls;elnlnlated them '\vltho'ut proper leave of the court,

1.4 Ihave alwnys.been.tnuhml and honest about my Interactions with the proseoutor’s office -
in this case. Twill conthmz; tobs lnuhi:ul aud bonest abont thoseinternetlons as theso

proceedings move forward, .
1.5  1didatted the meeilng on Ootober 16, 2012 with M, Richmond, Jason Ruyfand.

Chandra Zimmerroan, It was after that meeting that I contacted Mv, Richmond and disoussed tl_xe
emalls beoause thoy had not come up In that meeting. 1 expressed to Mr. Rlohmond tho
importance of tho email fmn: Lo Koolmnn, and he asked meto emall hlm 8 copy of I

emnlled him the copy, and ho called me after recelving it. Mn Richuond did advise me It was

oxculpntoxy and needed to be disolosed during discovery, He did mako thoe slatements as stated

those conversalions ] lbey took place over (he phone solely behween Mr. Richmond nnd mo, 1
wounld also 1ike to emphasize the fact that at our first-meetlng, Mr. Richmond advised mehe was |

fully aware of all information Aegaldlng tho Dalsing case, and slnce'I was informed by Loti |

' Kooiman in June 2011 that my email to her would be disclosed to the " DI BRANCHES LAW, PLLC . '

Joan K. Mell
1033 Regents Blvd, Ste. {01
Fircrost, \VA 98466

Second Declaration pf Del. Mike Ames in
Supyort of His Motlon for Attonicy’s Pees aud Cosls 253-566-2510 ph

L * 281-664-4643 fx
3 L | S
: 20002387
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" prosecuting attt;mey In both a eriminal and olvil matter advises me dircotly that the informationI

‘provide to them has to be disolosed to opposing paties then tbal disclosure musc take place, It

) rogarding discovery requests In ro!nt.ions to the compuler forensio examination and }cquesls

"belug made by plaintiff’s counsel and forensto expett, I was direotly Involved In several of thoso

) depositlon and during It regarding that mslmclion. Thew was nothing w BRANc[ms LAW, PLLC

defense In the criinal matter, I filly expected My, Richmond to bo aware of the exlsténce of thal

emall. As a Dolective with tfis Plerce County Sherlffs Department 1 have o trust that when a. .

did not occur In this mauerin regards to my emails,

1.6 M Richmond states “The par(les 1o this olvll lawsuit exchanged munerous
communtionatlons about p)fmulﬂ‘d!scovczy requests aud Pidrce County's abjeotlons and responses.
A$ a non-pmty \\.dlness, M. Ames was not part of those comnminications.” This is untrue, as

there were numorous communioations between fhe proscontor’s office and the plalnliff’s connsel

communlioations and provided direot luput Into those conversatl;ns.

1.7 Ob Pebiuary 7, 2013, Mr. Riohmond and Mr. Ruyf did contact me in the 'I‘ncoma / Plerco
Coumy Computer Lab to dlscnss my upcoming doposlllon. We also disoussed al that meoting
the fact that T had been deposed before as a police officer and \mderstood the process of
answering tmthﬁxuy and honestly to ALE questions asked of me. Mz, Riohmoid wasvery |
adamant about me underslanding that if he tolls me not to answer qncstion, then I was not to
answer. Hoxveven; be would not elz.abom'te as td_why that reqﬁest was so Important for me (o
vadesstand.,

(.83 When M Rlchmon.d told me multiplo times ot to answer in my deposition his advlco

was given very direolly and assestively lo me, Mr. Richmond was very clear prior to my

. Joan K. Mol
1033 Regents Bivd, Ste, 10}
Pirorest, WA 98466

Second Declamtlon of Det, Mike Araes in

Support of His Molfon for Attomey’s Pees and Cosls 3 253-566-2510 ph
281-664-4643 fx
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-to center aronnd those ex;:nlls to Lor Koolman and my mi:e(_lng with her and Tim Lewls in June

willing to protect thelr bwn deputles’ actlous at my expense and the expense of the Plerce County

office would purposely withhold discovery.

erroneous about the way Mr, Richmond was fustiicting me not to answer, it wes very purposefu.
I also was unawate of any work product 1;1'lvﬂege that the couuty was going lo be involéin'g. It
was never disoussed with me pelor to my dop&slt'lon. T always belleved the prosecutor’s office
had dlsclqscd the exculpatory emails I provided both in the civil aud crimival cases, 1 wu.s
shooked at my ileposlt.lo;-s to find.out thoy Jiad not, ' .

1.10 My statements that Mr. Rickunond agreed a' cestain ematl was “exculpatory” and would

be “tumed over” Is true, "Mz, Rictimond stopped mo fyom answering whon o deposition started

2011,

111 It was after my deposlilon that E realized the Picrce County Prosecutor’s Office was g
Shetift’s Department. 1am shocked asa 26 yoar faw enforcement veteran that a prosecutor’s

1,12 The Pleree County Proscoutor’s Office bas made foveral false nllegations and assertions
m:gmd!.ng my-aotions in this case, Iwould fike the Courl to know that I have 'always acted
professionally, honestly, and In.nht’ully in the crisnlval and elvil aspeots of the Dalslng matter.

Tor the Proseoutor’s Office (o allege 1 have somehow acted Improperly with the Plaintiff'in this
case Is simply absurd and umme.l “The Prosecutor’s Offlce Is asklng ho Coust if lax' payor aoney
should be expended to pay thefees I am requesting here. I belicve in an open-aud transparent '
govemment that the oltizens of Pletee County should be aware 1ot ou.l'y of the fees I am asking
fox, but al;o formed of the thousands of dollars in .(axpayer-ﬁmds lhnl'haVo been expended }(;

prevent me fiorm coumplsting my deposition and auswesing tnithfully in I BRANCHES LAW, PLLC
; . Joan K, Mell
. 1033lels Bh‘d& 48!0. 10}
, WA 98466
Sccond Declaration of Dot, Mike Ames, In ! 2

Suppor of His Motion for Alfomey’s Pees and Cosfs 4 . 2535662510 ph
) 281-664-4643 fx
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tbis case.

1,13 The publio website for the Plerce Connly Prosecutor’s Office has a section titled “Core
Values” with q subseotlon (itled "Aceon;x!ability” which states in part: *We belleve in open
govermmont aud accept responsiblilty for the decisions we n;akc.” Another subseoilon titled
“Inte&rlly" states: “We hold ourselves to the highest ethlcal standards in oarrylog out our
responsibiiilés” : '

114 Pierco County Proscoutor’s oﬁm wiltful withbolding of oxoufpatory dlscovemiale
evidenocs I both g crlintual and clvil ense and lhe'iusmuoﬂon to repeatedly n.ot auswer questions
ina depo;mon by a deteotive Involved in the Investigation, completely vlo!ates thelr p'ubi_lcly

slated Core Values'of Accountability and Integrity. As n result I respeotfully ask the Court to

. award satctlons I the form of attorney fees and costs In this matter,

The above informatlon Is trve and correct to the best of my ability,

DATED this 19ih day of July, 2013 at Fircrest, WA,

Deteolive Mike Ames

T BRANCHDS LAW, FLLC

Joan K. Moll

1033 Regenis Bivd, Ste. 101

“Plrerest, WA 98466

Second Dectaration of Det, Mike Ames in .
Support of His Moflon for Attorasy’s Pees and Costs ~ § 253-566-2510 ph
281-664-4643 B
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KING COUNTY
SUPERIOR COURY CLERK
E-FILED

GASE NUMBER: 12:2-08659-AJKNT

Judge Beth Andivs
Degariment 35

Motion Date: July22,2013 |

Without Oral Argument

INTHE SUPBRIOR COURT OF THB STATE OR \VASHINGTON

N AND FOR THE coumy OFKING
LYNN DALSING, o NO, 12-2-08659-1 KNT
) p’a!nﬂ-ﬁ" N
vs. . DECLARATION OF JAMES P,

RICHMOND IN OPPOSTFION TO AMES'

OT] 70 AND
PIERCE COUNTY, A MUNICIPAL O r Ty MOR ATTORNEY FBES
CORPORATION, _

Defendans,

" and delivered the County e-malls to his private atiorney, Mell. Those are among ths same e-

1 Jl;mes P, Riohmond, deolz.ms that Lam ovor the age of 18, have personal' knowledge
of the matters sot forth below, m;d Tem .competem to 'lcst'if ¥ 1b thfa matters stn(ed.'herein.

. This déclaration supports the County's opposition to Mr. Ames' request for
%momey fees. Mr, Ames and his attorney, Joan Moll, filed deofarations and biefs to suppoﬂ
plalntlff Lymn Dalsing's motion to compe] produtction of work pnodn‘ct. Mr. Antes copled
County e-matls that wero sent and/or recelved through his Couhty e-mnif account and thon

sent those County e-malls to his home c-mall addross, M, Anios copied the Coumy e-nils

mails that the County produced to the plaintiff or withheld and listed in a protectlon log

DECLARATION OF JAMRS P, RICHMOND )N OPPOSITION TO AM’C-S Fiesce County Prosecuting AttomayCivit Diviien
MOTION FOR ATTORNEY FEES AND COSTS« § 955 Tecoma Avenoe South; Scite 301
Dalstog Dect IPR Amds Mot Fees.$ocx Tecomo, Worhiaglon 982023160

Cwse No 12:2-08659-1 KNI‘ Mt Office: (2507986132 .
% Fon: (2537586713
. : ' BERBRELL
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2. Mr. Ames’ reply declaration in suppot of bis motion o compe) payment of hls-
altomey's fees and costs contalas false assen‘ions niade under oath about Mr, Ames'
mteracilons' with the Prosecutor's office.

3, Mr Ames attended a meeting on Oclober 16, 2012, at the Civll Prosecutor's
Office with Deputy Prosecuting Altorneys Jason Ruyf, myself, and paralegat Ct;andra
Zimmeormay. Mr, Ames falsely states he lumed over to me County e-mails th;u would “clear
his name and his department.” Mr, Am es.did r;ot dgllver or discuss ¢-malls at that mecting,
oven though he did later provide me other relafed records. Al no tims during that meeling did
wo discuss that there were suppos¢dly "cxcu'!pa(ory" e-majls or that M, Ames was aware of
infox:mallou thial would be consldered exculpatory, 1did oot say.tbnt a Lorl Koolman o-matl
would "ofear hini of any weong doing in the case” or that I would ses to It that "It was turned
over as pait of discovery” Compare Ames Declaration, Pn;.agmph 1,5:20-24, June 13, 2013._

4, Theparties lo thls clvil Iawsult ex:;ha'ngcd numerols gc;mmunlcntlons about
platatiff's discovery req.ue.sts and Pie.rce County's abjections and responses. Asa fion-party
witmess, Mr. Ames was not pat of those comm\mications. Por example platull (f's Request for
Prodt}cliox; (RPP 5) asked for ",,, tho entire Plorce County Shexff's Departient )}‘Eles .
and weat on lo request spéclfic hlf(;rms\tion..lncludlng emplis, about the investigation of
Michael Dalslng, L).mn Dalsing, and Willlam Maes In their criminat case, ‘That requost was '
objecteé to by Plerce Coux;ty and led the County and the plaiotiff to mee; and confer severa)
limes about discovery, _ _

5. InuSeptember 28, 2012, letfer to Piexce County, plaintiffs au?iqey, Fred
Diamondstone, summarized the cllro}nology of discovery requests and lsted "Discovery
Requests at Issue.” That Jotter is altached as Bxhiblt A, E-mails wers consplenously not on
DECLARATION OF JAMES P, RICHMOND IN OPPOSITION O s Piece Couaty Prostcviing Attorpey/Civii Divhilon

AMOTION FOR ATTORNEY FEES AND COSTS -2 955 Txcoms Avecot South, Solto 30)
Dalsing Decl JPR Amvs Mot Pees.docx T2coma, Woshinglon 984022160

. Cause No $2:2-03639-1 KNT . Matn Officor (253)733-6732

Fax (253)798-6713
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\ Diamondstone’s discovery requests "at issue." Mr. Diamondstonc asked Tot the following

2if documents: "Employment Appllcations. ProbmionJ{cvlexvs,ﬁialnlng.Mgledgls,-Budmglons,_
3 Commendations, and Dfsclpllnary IRecords. ‘
4 . 6, In preparation for Michael Alnes' doposition, Deputy Prosecmqn: Jason Ruyf
SI and1also met with Mr, Ames at the computer lab on Febm@ 7,2013, We dlscugsed-m.e fact
6 . fbnthe was a witaess and not a pn_rly.. We revle\'ved M Anmes' Jnoldent roports (hiat detalled
! what Mr, Ames discovered as part of his compx;ler forenslo invest!gai}on. Woreviewved asot
z of deposition guide}hl;:s 1 provided. Those guldelines stated: “If Advisod Not To Answver by
10 MConng?L Do Not Anstwer Bven If You Bellevs the Answer Woulg. ﬁ. ¢ Helpful, [fyon
1" Jeel the advice wag erroneolss, request a break to eonfer with counsel.” See Ames July 2
wll’ Declaratldn, Ex..A. T}lp deposliton prengrapon dld 'no(]r.:clude a discussion or veviow of

15}l County e-malls,

144 7. At his deposition Mr, Ax.nes did not réquest a bedak to me(;t nmi confer aboul

S srroncous advice. Myr. Ames did not express any, concorm that he was not being allowed to
16{| “cloar his usme" nor did he express any concerns about the County's work prodilc{ abjections.

11 © 8 Mr, Ames was allowed to answer questions durhig his deposltlon for more

18 than sfx hours, as reflected in 150 pages of questions and answers abowt Mr. Ames’ "Himited

19 role in thls {nvestigation.” Ames Dep at 149:3-13, altached hereto as Bxhibit B.

2 R At Mr. Amcs deposlllon numerous ques!lons wero asked about that "parﬂcular
il éh.otograph * Mr, Ames (estifled that the "panicular photograph” was nat Ms, Dalsing, Ames
Z ‘ Dep. at 79 18-25; 80:1-16, The "perticular photogmph" was atleged in the Dalslng cormplaint ‘
24 to have been mistaken)y ldennﬁcd as Ms. Dalslng Inn 1ts answer, Piorce County. admiued the

25 photogmph was nol Ms, Dalsing.

DECLARATION OF JAMES 8, RICHMOND 1N GPPOSITION TO AMES’ Picrce Coum/ Peoseivilng Attomey/Civit Divisloa
MOTION FOR ATTORNGY FEES AND COSTS + 3 935 Taeoma Avenae Seulh, Sulte 30t
Dolsing Deel JPR Arnes Mol Fees.docx - . Treoma, Warhinglen 98402-2160
Cave No 12:2-63653.1 XNT . : Moin Offtee: (253) 193-6132 .
M Pax: (259)793-6713 . PRRBR3LI
’ Ames - 000422
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‘ 10, Mr, Ames' statoment t?ml the Prosccytors agreed o e¢rtaln e-mall was
"exculpatory” and would be "turned over” is ot only untrue-but affirmatively disproven by
the deposition record, AtMr. Ames' deposition, when uskeci what documonts Mr, Ames
reviewed o prcimrc for his deposition, the following colloquy took place:

Q {By Mr, Diamondstone) In pxeéarlng for today's deposition, dld you
reviow any docoments?

A Justmy case reports,” Then the roview of materiol I hiad to complls for
you, for your oxpett, that's protty much it, .

Q You mentiotied at some point this moming some emalls that you had
tecolved from Debble Helshiman about her getling awarrant and
waMing you lo process some computers, DId you receive auy othey

emails in this case boside that? ,
A From?.
Q  Fromanyone other - ' :
A Othorthn - from Dabblo, Ldid
'Q  From Debbe, you did?
A Yeah, .
Q

Where are the emnlls that-you and Debble may have exchanged or at »
lenst that youw'recelved from Debbie? ’

A They should be in ‘your dis¢ovory. I mean the County archives
everything, 8o if you did a discovery for the emalls, 31l of thom should

bo there.

Q ' ng! sure exacily what we asked far, But Lhaven't seen any of the
emalls. So,.. .

A There was maybe only ono of Just a couple, Tknow we tatked by
phono, But 1 know there was At lens{ one or Lwo, .

Q. Without gettihg fnto the conient of any emall, did you have ary amall
communications with the prosecntor’s office?

A Yes,
DHCLARATION OF JAMES P, RICHMOND I OPPOSITION TO AMES® Pitrce Cotmly Prdecviing Attomey/Cixil Division
MOTIOM FOR AYTORNAY FEES AND COSTS - . 938 Tatoma Avinus Sovth, Soite 30T .
Dalslng Dect JPR Ames Mot Fees.docx . Tacoros, Woshingon 934022140
Cruse Mo 12:2-08659-1 KNT MolnOffice: {253)7193-6102
Fox: (253) 7934713
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Q And again without gelting into the content of those emails, do you
know the approximale date frame on the ematls?

A Theonly communication [ had sith them was in -- would have been in
* - June 201) to the best of my recollection, ’ ) ‘

Atnes i)ep at 145:18-25 angd 146:1-21 (cmphasls x'x,dded)‘ Purtther evidence that emalls were’
r]or, reviewved-or discussed is the fact Mr, Anies staled he Himiled his review lo hs case reports
and the misror images of the c.ompuler hard dx%ves provided to plalntiff's com‘p_uler expet{.‘

' 1. Duorug Ames' deposition, tho pacties agreed there were work praduct
objg;;stlons by Plerce County that Judge Andrus needed to "sort owt." Therofore Mr, Ames'
deposition was continued for the limited purpose of ansyvering potenital questions ab.om the

County's work product objections, Me. Ames was told by Mr. Diamondstone hie ad nothing

" fucther that day but expected that, "further inquiry from us wilt probably be timlted to thiose

§ubjecks.'..." _
" MR, DIAMONDSTONRE: Let mo check with jr. Woodloy,

THB WITNESS: Okay.

. MR. DJAMONDSTONE: Mr, Ames, ] have nothtag else today, And I
say “today "because, as you know, we've some Jssues thal wo need a
judge to sort out on some questions that we weren't permlited to gel
$nto with you, And we will likely also have questions for you
concerning Exhibit MNo..67. Lhave seen Bxhibit No, 67 that was In
ovidence. And Y neeg to sea how tho real No. §7 looks as opposed.to a
photocopy that we have that's marked as Bxhibit 9 in this caso, Butl
cxpect that further inquiry frout us will probably be limited tothoss,

subjects.
Ames-Dep at 149:10-25 through 150;1. M. Ames was present during this 't:onversa(ion.'

12, Atno time following the deposition did Mr, Ames ask me ady questions about
"what had Just transpived aud what if any reporcussions could apply to [him] for not

answering.” See Ames' July 2, 2013, Dec,, 1.4.

DECLARNTION OF JAMES 8, RICHMOND It OPPOSITION TO AMES” Piesce Coupty Prosecuting AvteméyiCivil Divislea
MOTION FOR ATTORNAY FRES AND COSTS - 5 055 Tacoma Aveape Sovth, Sulte 30!
Dafsing DécH PR Anws M6l Feesdoex Trcoms, Washlngton 984022160

Main Office: (253) 2926132

Cruze o 12-2-03639-1 XNT
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‘produce’e-mails hetween Invostigators but objected to ptoduce ¢-malls to or from prosccu&ors

conolusion gid'Mr, Ames expross any-conoems that hoe was bolng prevented from "cloaring

GLEORGOUS ndvlce may have been glvcn at his depositlon was when his attomay, Ms, Mell

were protecled by attorney/client privilege and she would nql shore with the County Anses'

13, After Mr. Ames' deposition, Febniary 14, 2013, Mr, Diamondstone first
requesied the County e-malls. On February 22,2013, 0'26(1) discovery conl‘ox:ence botwveen

the named pasties was held on the production of County e-malls, The County ageeed to

basad on work product and produced a protectlon log Hsiing work product documents,
Mr Ames lndcpendenuy mcd nnder seal the very sapgo e-malls that (ha County provlded to
plaintiff or objected to.

14, 7The attaghed list of objecled {o work prociuct questions demonstrates that the
County has been co.nslstem In assenlng work product, See Bx, B, Am‘e\s‘ Dcp.,. p. 3. It further
confloms Mr. Amos d1d not express any concerns that the advice not to answer 'quc‘s!ions'wags
orroncous or that he thought the Coynty's assertlon of work produtet was ervongous, '
Mr. Ames never asked for a break to confer, Melther dudng the deposition nor at it
s nawne” and the pame of bls department or from "tostifying trathfully,” '

15, ‘Fhe'fiest timo the County was aware that Mr. Ames was concerned that

contacted tha Prosceutor's Ofﬁca on February 21, 2013, and announced sho was entermg an
appaamnce for Mt, Ames. Mr, Ru yiand 1 asLed but Ms Mell declined to explain, what

Mr. Ames' concomns were, Ms, Mcll Instend alleged that her conversations wlth Mr. Ames

concems or the basis for n o)nimed prlvncge.
16,, Withoul explamt!on it appears Mr. Anses-actually soughl Ms. Mell’s

independent representation two months before his deposition for unknown teasons even

DECLARATION OF JAMES P, RICHMOND [N OPFOSITION TO AMES! Pierco Coumy Pictecutng Atiomey(Civit Divitlon
MOTION FOR ATTORNGY FEEES AND COST3 -6 935 Tucoma Avenve Seulb, Suito 303
Dalsing Deel JPR Ames blot Pezs.dotx Trcona, Washiogton 934022160
Come No 12-2-08659-1 KNT . Mala 222(2:9%22)&98-6132
A T aopra3Le
Ames - 000426
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. though he states he sought Independent advics afler his deposition. Seo Sub. # 190:7/2/13

Awfios Dec, a1 2. Mr, Ames seeks to bo paid for a Decewmber 8, 2012, consultation vrith Ms,
Mell as part of his motion threa months laler 0 seal records,

17.  Before Mr. Amos filed his Mollon to Seal on March 12, 2013, Ms, Melt did -

not "meel and confer” with tho Prosecutors Office, Shmllesly, a CR 26{8) conference did not

take place bofore the Jnsiant motion for attornay fees (o be pald on behalf 6f a nou-party -

" whtness despie the fact that I previously polnted out to Ms. Mell after Ames’ motion to seal

.

was filed that CR 37¢a) expgessly states that the.'m;ﬁon will only be considered If the moving
party makes "a-showing of complisnco with rule 26(1).” "

. 1.9. Atinched as Bxhibit B aro frwe and correct coples of the cover page and paécs
3.4, 77-80, 96-98, 130-132, and 145-15{ of the Deposition Upon Oral Bxaminntion of

Detegtive Mike Ames taken February 14, 2013.

1 dectare bader penalty.of pecjury of the laws of the State of .Washlnglc'm the foregoing

to be true and correct.
BXBCUTED this 17th diy of July, 2013, at Tacona, Plerco County, Washington.

J ONR
JAMES P, RICHMOND

DECLARANION OF JAMES P, RICHMOND I OPFOSITION TO AMES! Pitsce County Prosecuidng Atiamey/Civtl Dhiston
MOTION FOR ATTORNBY FIES AND COSTS - 7 035 Tacoma Aveaae South, Sulte 301
Dadsing Pect JPR Ares Mol Feas.docx . Tacoms, Weshlegion $3402:210
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INTRODUCTION

On December7, 2052, representatives of the Pierce Connty Deputy Sheriff's independent
Gulld, Local Ne. 1889 met with Undersheriff ("U/S")} Bileen Blsson of the Pierce County
SherifPs Depariment ("PCSD?) to iell her that Delective Michael Ames wished to file &
complaint against the PCSD and the Plerce County Pyoscouting Altomey's Office (“PA0O™). The
complaim related to & PCSD Investigation, and a PAO deaision not to file ¢rlminal cherges, in
connection willi a February 2, 2012 olassroom incident involving a teacher at.the Kopachuek
Middle School in the unincorporated Pierce Counly section of Gig Harbor, The ineldent, which
was captured on video by students In the classraom, fnvolved conduct by students and a leacher
naned John Rosi directed at a 13-year old middle school studont with the initials “CK.” At-tho
December 7 meoting, the Ouild representatives informed U/S Blsson that Dél. Ames was also
requesting an independent roview or investigation of the Kopachuck Middlc School incident by
an oulside Jaw enforcement agenoy and prosccuting atlornsy’s office. U/S Bisson requcstcd that *
Det, Ames-submit a writies, slgned complatnt,

On December 20, 2012, De.l Ames submitted his wrltten, slgned complaint as an
attachment fo an email addrossed lo U/8 Bisson, Det, Ames’ complaint was dated December 12,
2012, but was submitted by him on December 20, 2012, Dot, Ames’ complaint stated that ho;

L, was “requesting & erlminal investigation by an outside State or Federal
Law Enforcement Agency inlo the handlng of the Koprehuck Middle
School Case, Pierce Cowly caso number 12-2120313;

2, “beliove[d] officers nl the executive command level of the [PCSB) along
with excontive Jevel officers In the [PAO) consplied to disoredit the
legitimacy of the criminal complaint filed by CK’s parents against
Kopachuok Middle School teacher John Rosi”;

3. “behcvc[d] [that the PCSD and PAO,] in an attempt lo ass:s!
in defonding Eillpersonat friend and the suspeet in thls case John
Rosl, created o false accusation of offioial misconduol against [Det, Ames]
and [CK’s parenis’] altorney Joan Mell” by issuing a press release and
conducling a scarch of Det, Ames® official Picrce Counly emails for
evidence of *possible misconduct” by Det. Anes; and

4, betieved that the PCSD and PAO ‘execuiive level officers searched his
emails and issued the press release *In retliation for [Det. Ames’] filing
of a whisticblower complaint against the {PCSD)® in early 2012
coneeming overtime compensallon,

Det, Ames’ comiplaint further alleged that the followlng PCSD and PAC employees were

knowing pavileipants in “the conspiracy and acts of harassiment and relaliation™ Plerce Counbh
Redactlon Godo 1 Pierce County [RiaCBISEEK
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) U/S Bilsson compleled her review of Det. Ames’ complaint and submltted a
memorandwn to Shenitf Pastor swmmarizing il on January 16,2053, On February 20, 203, Det,
Ames sent an email (o Sheriff Pastor and U/S Bisson asking about the siatus and timeframe for &
decision. Tn thal eall, Det. Ames added a olalm that “[Ghe internal Investigation whicli was
inftlated, conducted, and concluded, alf without due process and notifieation lo me and the PCSD
Guild, clearly In my ‘opinion was a direct violation of tho Plerce County IT Data Investigation
Polioy 1.17.03 ...” ShexifY Paslor responded by email on Febroary 25, 2013, sialing thaf he had
forwarded the complnlnt to Inferim Pierce Coun Human Resomces Direclor Jo¢ Catitlo
beoause Det, Ames had-made allegalions agmnsl as well as others on the PCSD

cormumaund staft,

Bffective April 1, 2013, the Pierce County Human Resowrces Depariment (*HRY)
rotained Davis Wyight Tremalne LLP (*DWI™) to conduct an independent investigation of Det,
Antes’ complalnt, HR gave DWT no guldance or Instrnctions as to what the outcome of the
investigation should bo, -and participated only by making witnesses available, providing the use
of an HIR gonference room for witniess intorviews, and providing documents as requested, DWT
procecded to conduot tie investigation, as desciibed below., The PCSD inlernal affairs
deparbuent (*I/A™) altended antl parlicipated in the nlerviews to avold duplication of effort In
the event that hieys Is ever a need for an /A invostigation, I/A had no input In conneotion with
the scope or nalure of the investigation or lhe questions posed 1o whinesses at the Interviews, or
with the prepacation of this teport or ts findings and concluslons. No officlal /A investipation
was opened as far as DWT is awae.

I,  INVESTIGATIVE PROCEDURE

The investigation conducted by DWT consisted of reviewing documents and interviewing
wilnesses, conducting legal research, and prepacing this report. ANl facts obiained from
reviewing doouments and interviewing wituesses, and all clalns made by Det, Ames, were
consldered In seaohing the findings and conclusions, even if not speoifically mentioncd in this

report,
A Documen(s Reviowed

DWT reviewed the followlng categorles of documents in connection with s
investigation:

1. a 420-page set of docunients consisting, among: other things, of Det,
Ames* written complaint and altachments, documents relating (o the
overlime compensation matter, Internal PCSD emails relevant (o the
matier, and Plerce Counly policles and procedures;

2 documents provided to DWT by Del. Ames and his counsel, Joan Mell; as
well as docunents provided by other witnesses;

2
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6.
B

documents provided by the PAO, Including the entire PAO file conccnung
the Kopachuck Middle School Incident;

\'ideo taken by students present on Febnmryz 2012 i Mr Rosi’s
classroom at the Kopachuek M 1ddle School;

video of an August 9, 20!2 lnlorwew of CK conductcd by a forensic child
Intervlewet; and

news repor(s concerning the Kopachuck Middte School matter.

Wiiness Intervicws

DWT’s investigation also consisted of condusting interviews wlth 17 witaesses, All
witnes lnlorvlews were conducted In porson, excepl for two follow up interview by telephone
with and U/8 Bisson. Most of the jntervisws were condueled in a conference room
that HR ‘made available al its offico in Tacoma, The interviews of PAO personuel were
conducled at the PAO, The one witness from the Tacoma Police Depactment ("TPD") was
Interviewed i in the office of PCSD J/A, All witnesses consenled lo taping of thelr Interviows,
exeept for and Ms. Rebecca Stover of the PAO, The lapes were only roughly

transeribed, so portlons vsed in this report iay not be preolse,

alplnabctical order, were:

Mm_g_ . . ~ Inlervi alefs
0400112013

- Det. Michael Ames

04/01/2013, 04/09/2013

o omoaon

U/S Elleen Bisson 04/01/2013, 04/29/2013
Det.-Sgt. Teresa Berg " 04/0212013
.04/02¢2013, 04/09/2013
Det. Heath Holden (TPD) 047112013 '
Dct.~Sg( Todd Khrr 04/16/2013
© 04/10/2013, 0411772013
04/02/2013
0411172013 *
Det.»Sgl. Michaol Porimann 04/16/2013
Spt. Scott Provost 04/09/2013
DPA Phil Sorenson 04/16/2013
Ms., Rebecen Stover 04/16/2013
-0i/02/2013
Li. Russ Wilder 04/09/2013
3
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I,  BACTUAL BACKGROUND

A, The Overtime Mattor and Jts Resolutlon

On Jannavy 5, 2012, Del. Ames, represenled by Ms. Mell, submited a Clalm for
Damages, and a Complaint of Improper Govemmenlal Aoction pursuani lo Pleice Counity Code
Chapter 3.14 (Whistleblower Prolection).! The essence of Dol. Ames’ complainf was that he had
not been properly componsnted for “neatly. 200 howrs” of overtime, Del, Ames alleged that in
Juno 2011, PCSD Captaln Brent Bomkamp refused to aulhorize furlher overthine for him to
complete tralning necessary to obfain cerfification as a Cexlified. Fovensie Computer Examiner,
while also completing his regular duly assignments in the computer forensics lab. Del, Ames
alleged that from approximately June throngly December of 2012, his immedinte supervisor,
Detective Sergeant Michael Poriman, together with Copt, Bomkamp, set up an Hlegot and
unauthorized systont whereby Del, Ames and dther PCSD cmployecs under Del.-Sgl. Porlnan's
supervision would receive compensatory time off in licw of overtime pay, During the second
half of 2012, Det. Amos did not submij overlime compensation slips but Insiead kept a log
detailing his overtime hours, which he submitied with his olaim in Janvary 2012,

The PCSD investiated Det. Ames' allegations conceming overlime compensation. The
fnvestigation found that Del.-Sgt. Poriman had in fact sel wp an wiauthorized compensatory thne
system, bul that he did so owt of a desire to gl PCSD work done rather than for any mallclous or
criminal reasons. Tho Investigalion found that Capt, Bomkamp did not have knowledge of the
unaulhotized system. On Febrary 10, 2012, as a resull of the hivestigation, Plerce County and |
Det. Ames entered Into a Release, Hold Havmless and Scttloment Agreement that fueluded a
provision granting full overlime compensation in (he amownt of $12,864 for 200 hours of
overtime work ofaimed by Del, Ames. Othar PCSD employees also recelved overtime
compensation. Det.-Sgt, Portman received diseipling in the form of & verbal waming,

B, Tho Kopachuck Middle School Incldent and Yuvestigation

On Febuary 2, 2012, an incidont'ocourred in the classroom of teacher John Rosi al the
Kopactuck Middle School. “The incident ocenrred during an approximntely half hour pomon of
the students’ day known as “Kopatime.” During the Kopatinis scsslon on February 2, vatjous
students, and lo some extent Mr., Rosi, picked up and caried CK. In varlous positions, pul him
under chairs, wrote on hs feel, and engaged in other physical activities or handling of CX,
Mr. Rosi either stood by or participated, although st times he told students to stop certain

¥ The overtime compensauon matter ralsed by Dey, Amos may not actually have beeis & matter covered by Chapter
3,14 of the Plerce County Code, Seciton 3.14.010(A}d) of that chapter definos “improper governmental action” but
oxcludes from the definitfon, among other things, "violations of Ihe Plerco Counly Cado Title 3" and “alleged
violatlons of agrecnents with fabor organizations nuder collective bargalnlng™ Det, Ames* complaing about
overtims compensation was govemed, at least primarlly and pechaps exclusively, by Sectlon 352,050 of the Picrco
County Code (part of Title 3}, and by Asticle 5 of the colieclive bargalolng agreement between Plerce County and
the Pierce County Deputy Shexiffs' independent Gulld, Local No. 1889, Det, Anes dld cit¢ other stale statutes and
Plerce County Cads sectlons In hls overtime complaint, the applicablility of which need not be sesolved for purposes
of this rcport.
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activities, Several students caplured thess events on cell phone video, The Peninsula School
District ¢conducted an investigation, and Mr. Rosi recelved a 10-day suspension.

The April 26, 2012 lelier of suspension from the school district superintendent to
Mr, Rosi stated: . )

. This letter will seive as a reprimand imposing a ten-day suspension without
pay for your behavior on Febmary 2, 2012,

On Pebrubry 2, 2012, as a resull of your lack of plnnning, you allowed
studenls to engage in unstruciured activitles which inoluded sevete horseplay
by members of the class and during which time you engaged in no sducntionat
Instraction for an entire class period, You further patticipated in, as well as
allowed studenls lo engage In, potentially dingerovs roughhousing behavior
{or which there was no educational value and thore was a serions polential for
the injury of ono or more students. The conducl in questlon was inapproprlate
for a profossional educator. and vot reasonably caleulaied (o serve any
legitinate professlonal or educational pwpose.

Additlonnlly, you are directed to engage in appropriate olassroom Inglrnction
and classroom management techniques in the future, You are direcled fo

. follow 1the appropriate classroom cwriculum and to follow estabiished
learning fargets and a Josson plan durdug cach Instructiona! day, Finally, you
are direoted (o refrain from partioipaling in, or encouraglng siudents lo
participate in, roughhousing in the school envivonment,

Neither CK’s parents or the school district roported the Incident Lo law enforcement,
Howevet, on July 26, 2012, nearly six months after the incldent, Ms. Mell, acting as counset for
CK's parents, contacted PCSD Detectivo Sorgeant Teresa Berg and left a volcemall message int
which Ms., Mell “advised of 4 case invelving a vidco of a (hirteen year old student being bullied
by a teacher.” Del.-Sgl. Berg was al that time the supervisor of PCSD’s Special Assault Unit,
Det,-Sgl. Berg returned Ms, Mell's call and Ieft a voleemall messege the same day, Ms, Mell
and Det.-Sgt. Berg-had two furthor voicemall exchanges on July 27, 2012, bul wero not able 1o
sonncet, ’

- On July 30, 2012, Ms, Mell conlncled Del. Ames, her former client from lbe overtimo
compensation matter, about the Kopachuck Middle School incident. Det. Ames, who was
assigned to the computor Inb rather than PCSD's Special Assauli Unil, iravelled lo Ms, Mell’s
offico the same day to discuss the matier with her. Ms, Mecll told Det. Ames thal she believed
that the February 2 classraom Incldent constituted abuse and needed to be reporied fo I
enforcement.?  Ms, Mell provided Det. Ames with a thumb drive containing video of the

T Under ROW 26.49.030, child sbuse or neglect must be reported to authoritles by certeln persons, Incloding
professional school personnel. Under RCWY 26.44.020(13, "™[n]buse or neglect' means soxval abuse, soxonl
oxploltation, or injury of a child by any person under clrcumstances which cavse ham lo the child's health, welfars,
or safety, excluding conduct permitted under RCW 9A.16.100; or the negligent treatment or maliveatment of a chitd
by a person rospansible for or providing core 1o the chiid. * Under RCW 26.44.020(34), “[njcgligent teeatment ov

5
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Pebruary 2 incident thal had been downloaded from the cell phones of students who had been

presend i the classraom, Dol. Ames look possession of this thumb diive as well as ndditional

documents provided by Ms, Mell, including doctuments obtained pursnant to a Public Records

Act request velaling 1o the investigation conducted by the school district. Thoe same day, July 30,

2012, Det. Ames interviewed CK’s parents on a conforence call with Ms. Mell present on (he

phone, CK's pavonts advised Del. Ames thal they would cooperate fully with any eriminal

Investigation and would make their son, CK, avallable for infcrviows wilh Jaw onforcoment, Del.

Ames prepaved a report of hls Investigation and entered (hie yeport into the PCSD system on
Juty 30,2012, The report was approved by Def.-Sgt, Berg on July 31, 2012,

Later on July 30, 2012, Det.-Sgt. Berg finally conneeted with Ms. Mell by phono,
Ms. Mell told Del.-Sgt, Berg that Det, Aes hnd taken a roport carlier that day. Del.-Sgt. Besg
discussed the investigative and child interviow process with Ms, Moll, and ananged 1o obtaln the
video evidence and documents from Det. Ames, Del-Sat. Berg recelved these evidentlary
malerials on July 31, 2012, Def,-Sgt, Berg procecded fo investigate the walter by, among other
(Mngs, obalnlng documents and information from Ms, Mell; obtalning documents and
Information from (he school disiriot; Interviewing CK’s parenis with Ms. Mell prosent; and
having a speclalized forensic child Intérviewer (Cornetia Thomas) interview CK while Det.-Sgt.
Berg and Ms, Moll observed.® Det.-Sgt. Berg.also oblained, on September 14, 2012, a Hist of the
students fu teacher John Rosi’s class, In consection with oblalning that list, a school disttict
officlal told Det.-Sgt. Berg that six to cight of the students had been contacled by Mr. Rosi’s
defense counsel, that all students and’ parents had been invited to a meeting about the matter on
Scplember 13, 2012 but only three atiended, and that the parenis who attended oxpressed concem
that thelr children would be narned in the media, The school distrlat officlal also told Det.-Sgt,
Berg thnt the disteict had contacled logal cownsel sboutl. whether the Pebruary 2 incident was a
mandatory yeporting matler, and that “current counsel will have the documentation.”

In late September or early October, 2012, Det.-Sgt. Berg sent her Investigation f]le to the
PAO.  She did nol interview {he students in the class other than CK (through a forensie child
Interviower), although she did rgview the school distriol’s investigation notes of futerviews with
some of the sludents, Det-Sgt. Berg Jater explained, in an October 19, 2012 small wrltten In

maltcatment™ meais en act or & failire to act, or the cumulative effects of a patlem of conduct, behavior, or

Inaction, that evldences a serious disregard of consequences of such magultude as (o constitule a ¢laar and present

danger lo |n child's health, welforo, or safety, Inclnding but noi limited to conduet prohiblied under RCW
42,100,

In a letter to pesp (EIESERIHTERM ated November9, 2012, Ms, Mell stuted that “Detestive Berg [did) not
Intesview the whnesses and, she {did] not Interview the porenls” Accarding to Del.-Sgt, Besg's report dated
Seplember 28, 2012, which Ms.Moll recelved pursuant to a PRA request [n Oclober 2012, Det-Sg1. Borg
interviewed CK's parents with Ms. Mell prosent on August 9, 2012, Det.-Sgt, Berg confirmied thet this inlerview
occurred durfog the DWT interview of her. : .

4 3t doss 1ot appear that eny such documentalion was recelved. Therd Is disagresinent among the witnesses os to

whether the Pebruary 2 was a iesndatosy eporting matter. Det._Amos believes that §t shoutd have beon reported
pursuont to the siate slatnte, Redaclton Codo 1 does pol bellove it was a mandatory
reporting matter, Det-Sgt. Berg belleves thal the school disiviel should have reported the Jnoldent (0 Jaw
enforcement 3o that Isw enforcement cather than the schiool district could hays made a judgment as to whether the
incldent vlolsted siate criminal law, The question would be whether the February 2 tnoldeni resulled in “Injury” to
CK that cavsed "hann™ to his “health, welfare, or safety.”

: 6
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connection with Ms, Mell's PRA request, that she semt the file “to the Proseculor’s Office
wilhout having interviewed the other kids in the class, which will be a mess and fuvolve search
warrants, 1 want {o know a charge is supporied prior (o conlinuing as I think the case has
probloms.”  Det.-Sgl. Borg explained In her DWT Interview thal the “problems” chiefly
consisted of CK’s statements during his interview with Ms, Thomas, which in Del-Sgt. Bérg’s
view did not support a theory that the February 2 incldent constituled a crimingl offense, Det.-
Sgt. Berg also explained that conducting interviows of the other sludents would fiave Jnvolved
considerable time and disruption, and that she waunted some guldance from the PAQ before
proceeding, PCSD and PAO witaesses (other then Det. Ames) did not believe that Del.-Spt,
Berg’s decislon lo seek guldance before proceeding with fusther investigation was unreasonable
or unusual, Det-Sgt. Berg did note In her October 19, 2012 emall, weltten whils she was wailing
for the PAO guldance, that “there is always the possibility of follow-up.”

At the PAO, the rovlewed Det.-
Sgt, Berg’s file and met wlth her, consufted with Ms. Thomas about her Intervlew of CK, and

reviowed videos of the classroom fnoident and the video interview of CK, among other things,
In a four-page memorandum daled Novembor 6, 2012, wrolo that gitlfound no

is for criminal charges agalbst Mr, Rosl or anyone else. RIEREIIGalilb aicd that B drafied
ﬁvovcmber 6, 2012 memorandum to advise tho reasons for the
" “deolination so that (R vould bs prepared (o field any questions from the loonl or °
national medin, which had showm Jptergst in the caso, slalcd thatiiilmade the

declsion to deoline prosecution on jiillown. I provided the following rensons,
among others, fonﬁiecision:

). CK initially told his mother, when shé saw text messages on his phone
teforring to (he classroom Inoident on February 2, that “they were jusl
playlng around®;

2, CK's parenls told sohool officinls on February 16, 2012 that prior 1o (he
February 2 incldent CK had told them he hated schaol and did not want to
live anymore, and that they made arcangements for CK to ses a

" psychologlst as n resulty

3. CK’s futher told schaol officials that, after viewing the videos of the
incident, CK appeared (o be Jaughing, CK’s mother commented that CK’s
faolal expressions “did not Jook OK.". CK's father further slated that from
CK’s perspestive the entfre incident “syas all fun play,” that he had no
animosity after viewing the videos of the Incident, that he did ot see
malicious infent on the part of the teacher, and that the incident was “bad
timing” for the teacher because CK “was In crisis mode leading up 10 the
noident; :

4, CK's psychtatrist was aware of the classroom inoident and had reviewed

the videos of it bul did not report the matier (o CPS as abuse uatil July 31, -
2012, after CK’s parenls consutled with Ms, Mell;

Repos) of Investigation
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5. 'revlewcd the vldeos provided by Det.-Sgt, Berg and
observed that CK aud the {eacher appeared to’laughing and having fun;

6. mclcd the forensic child Interviewor on Qetober 11,
. . 2012, who toldgZXilthat CK did not dlsclose abuse or any other crime, anil
. that she told CK's parents aud civil atlomey. immedialely afler the
interview that there had been no such disclosure from CK; -
7. ‘The PCSD investigalion was itlated by & oivil attorney (Ms, Moli) about
-+ five months after the classroom incident; ‘

8 Ms. Melt conlaoted Det, Ames, with whom she had an attorney-ollent
relnliqnshlp;’ aund

9, Faotors 7 and § would complicaie o prosceution of Mr, Rosl becanse
defense atlorncys could assert that Ms. Mell worked to initiate the eriminal
investigation to ald CK’s parents’ pursult of a olvil lawsull, and that the
PCSD oriminal invostigation commenced only because Det, Amos had
done a favor for Ms, Mell;

On November 6, 2012, the PAO issned a press release annowncing its decision ot to
prosecuie Mr, Rosi or angyone else. The press release was detailed, and was so similar {o
REEEE I memorandum of November 6 that it 3s clear that one was derlved from the other, For
example, the November 6 memorandum confalned tho following passago: )

Defense attorneys often asscrt that n victim’s motive for reporting
a crime is to facliliale a oivil lawsuil. Here, the Investigntion was
inltiated by a civil atlomey, retained by CK's paents. To
complicate matlers, the clvil attomey veporied the matter to o
Pierce County Sherifi®s Department (PCSD) detective assigned to
investigate compuler crimes, who was also this altorney’s cfient on
an vurelated civil matter,

Tlie November 6 press reJease contained the following, similar passage:

Defensc attomeys often assert that a victim’s motive for reporting
a orite is lo fucilitate a civil lawsuit, Here, the Investigalion was
Initiated by a civil atlomey who was retained by CK’s parents. To

s memorandum states that “{t}he clvli altomey Is Amas> oltorney on on vorelated ¢lvll matier,?
Dsl. Ames sioled ducing his DWT faleiview lhat, although Ms, Mell represcated him in comnection wilh he
overilme compensallon mafter that concluded {n February 2012, she wos nol representing him on ooy matter on
July 30, 2012, when he took the report about the middle schioal incldent, Ms. Mell, who was presenl during Det,

Ames' DWT Interviews and reprosenis him in commection Wcl, Ames® current conplain, confirmed that she did
not vepresent him on July 30. SASMMGRIN: o1ed duringlD/T intervicw that in connection with prearingiEtil]
November 6, 2012 memorandum PBiconfinied with 8 PAO clvil attorney that Ms. Mell représented Det. Ames,

1 not placa welght on whether the attorney-client refatlonship was past or present In conoluding that
the relationship wounld be problemnatlc for a prosecution because it would become “fodder for the defense.”

8
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complicate matters, the clvil sliomey reporied the matter toa
PCSD detective who had been vepresented by that same civil
atlomney on an untelated matter,

¢, PCSD Actlons Regarding Deteclive Ames
On Avgust 29, 2012, several media outlels reporled the Tebrunsy 2 incident al the

Kopachuck Middle School.’ As a resull of media Inquirics that day, the Ingident came to the
attention of PCSD who served as the PCSD’s
edsclon ¢ and

0

Al 11:29 am on August 29, 2012, SEESGENEscht an email (o JEEEREIEEE

Undersheriff Blleen Blsson with the comment: “Didu*t mell reprosent ames fn g :
MY Hedoction Code

gatnst
the county, Is {here & conflict issue hiere. 1'm sute she will filo a law suil.” Nl
during 'WT interview thal afer geiting a call from a newspaper repostorgilooked up the
malter in the PCSD systens and came upon Det, Ames® July 30, 2012 report, Al 11:35 am on
Avugust 29, 2012,Wfollowed up with an emall toslating: “Th ing
to jump big. Also £yl the teacher in ihis { know went lo high school with him.”

responded with an email at 1:34 pm on August 29: 580 as Tunderstand it no one called vs on

tbls unlil recently and 6l some time afler this hapéncd. Right? People are not upset with yis bu
want to know what we do on it. Right? ’also informed

on August 29 about the Kopachuck matier, According to bolhand
fRedaction Cado was not awarg of the Kopachuck matter until August 29,

(cdzcton Coda VIR durin SO WT Interview thal, alihougl3Hid go to high sehoof with
Mr, Rosi many yenrs ago, the two wgre not friends in high school gRhad seen Mt Rosi only In

passiug or ot events such as reunions, and had. na sgolal of professional relationship with
Mr, ROSi.oxplained U\a@uld e thulﬁ ad gone (o high school with
Mr. Rosi Just to make sure this was disclosed from the beglnning, so explained
thatiiglimentioned the isstic of a potential confliet Involving Det, Ames becansciZibotioved that
Ms, Mell and Det. Ames had al least a previous atlorney-o relationship, that Ms. Mell had
brought the middle school madter forward In the press, andjgdlifound it unusual that Det. Ames

had statted a PCSD hwcs(ii ation owtside his duty asslgnment by taking & repost from an alloniey

who hiad rep d him. S 150 betievos that Det, Ames or someone at PCSD should
- have aletled to the Kopaohuck matter beforcjgiillenmed of it from a medla inquiry on
August 29, -

On August 29, U/S Bisson commented by email in response tomail about
this alteged confllet: *“I'm not seeing the confiict if this Is a counly case, Mike [Ames] won’t be
the investigator, he just oblains the materipls off the eleciconio Jtems and it would be assigned to
a detective. Pve included ARIaatlN in the loop.” U/S Blsson confirmed fu her DWT
interview that she did not see a confilel, TRERIIEICEN stated duting his DWT Interview that
believed Det, Ames orealed at Jeast the appearance of confiict, JERERUETISIE R (ated during
DWT interview that Egffrecallcd hearlng and was wnder the $mpression that SEEEEIEIEIN

¢ See, e.g., Ity dhenewsiribune com/201/082872 271605 /clild-was-bulljed-by-stodents himil,
7 Det.-Sgl. Berg recalied telling SELERIEIINECER sbonl the Kopachuck maller sometime after July 30 and perheps
close fn time to July 31, 2012, but she could nol recall the specific day,
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believed there was such a copfliet or al feast some Issue with Del Ames taklng the report, PCSD
and PCSDalso believed that
Det, Amigs should not have handle mailer by taking a _report from his former personal
atlomey, sla(e‘d dmingdﬁ)w'l‘ interview thatgglibetoves that Det, Anes wrole
an excellent report Jn the Kopachuck matler but also believes that Det. Ames should net have
doné so beoause Ms. Melt had been his personal lawyer, 150 recalled thatEifnd a
conversntion with U/S Blsson after her August 29 emat! In whichiflxplaied the clrcumslanges
of the attornsy-client relationship and she agreed thnt although Det. Ames had written s good
veport, (he PCSD did not want fo have detectives laking reports from atlorneys who represented
them. /S Bisson did not recall this conversation wilh ’

EIETCCTERN also recntled that BlERkmGRad had expressed concom over n potentlat
improper release of information by-Det. Ames to Ms, Mell, Wrmnl]ed that
: W\vlth vehom kel has a Social relationshlp, ralsed-a concem abowt Det. Anies’
taking a report abonl the niiddle school matler from his fonner sltornoy,

In any event, a mumber of the PCSD and PAO witnesses oxprossed concerns abount the
way thal the Kopachuok lnvesiigation was initlated by Dol. Anmes, “Tho concems can be
summarlzed as follows: (I) Ms, Mell had been coutacting the medis, the PCSD, and the PAO
about the Kopachuck matter in which she represented CK's family In_an effort (6 generife
interest In the matter and spack & criminal nvestigation and prosecution; (2) the nltintion of a
PCSD investigation andfor PAO prosecution wonld be potentlatly beneficlal in ofvil Iitigation
brought by Ms, Mell against the school disitlet or others; and (3) Det. Ames’ {nltiation of a
PCSD Investigation by taking & report from hls former personal atlomey (Ms, Mell) and
interviewing Ms. Mell’s clients (CK’s parenis) might create the appeavance (hat a PCSD
investigatlon was Inftinled as o favor to Ms. Mell,

Qu September 25, 2012, as rosult of these coieeins, UG »cole the followlng
. ion G . 1tevaction Godo ) ! '
emaﬂjo Revacuon Codo 1 it a copy lo cvaclion Gode . ] .

1 recall ofter reviewing the emails relating 1o the Kopachuek case
that because of the Undersheriff’s comment below [referring (o
U/S Bisson's Augist 29 emalt] T didn’t pursue the fssue with Mike
[Awmes) writlng the report,

J agree that it swells becauso of Mike's Altomey/Client
velutionship with Joan Mell. -Lel's discuss the path forward
lomonow, )

" The matter did not walt until tho next day. At 10:45 pi on September 25, 2012,
sent an email (o Linda Gerull, the Pierce County Informalion Technology Divector,
requesting a search of Det, Ames' PCSD email account for the specific thme peciod July 23, 2012

through September 24, 2012 “(rlelated to possible niscondusct by Sherifls’ employee Mike
Ames.” SEIZIINIRIE R sl a copy of this emall towho approved the email
search request, [KETATIEIIETICR MMM ciuoil requested that the emall search cover the following
specific items: -(1) emoil correspondence with Ms. Mell; (2) emalls referencing the names of
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John Rosi, CK, CK’s parents, oy Kopachuck; and (3) the PCSD case number assigned fo the

Kopachuek Invesligation and certain flerations of thal case number, SEIEETIISCITRINE ¢ 51al1

noted tharsailvcquest was made with the approval of SECECIIREL _ dld not

use any official Pieres County email search form o make the requesl,’
followed up wilh Ms, Gorull by email on the afiernoon of Ogtaber | asking about the status of

the email search request. Ms, Gerull then sent an email the somo aftomoon to Botsy Sawyor,

then the Picrce County Human Resowrces Dircetor, requesting approval for the email scarch,

Ms. Sawyer approved the requesi the smme aflernoon,

The emall search was then conducted, by Plerce County I't Syslems Bugineer Supervisor
Tom Jonos, who reposted by email toclobcr 2, 2012 that “I1" didn’t find
ané email between Ames and Joan Mell." (EIEHIIKEITEN mmcedlately forwarded the emall to

who in tumn forwarded it 1o IEEEERESTIIMwith the note “Just fyl. Please don{

orward this.” [RIERITISTIR]stated durlng BRDWT interview that @&Rwvrote this note to infonn
Rl ~bou! {he emall search and asked that the emajl not be forwarded to make sure the
matier stayed confidentlal. SERIESIE Ao stated thatiglidid not write “don’t forward this"

oul of any concem that there was somothing wrong with conducting the omail search or s)mginﬁ

the lack of resuits with EEEEICEZEMIbul rather because SR prior conversation with

Nkl had been one-on-one. and KIEBTICITHEN thought it should stay that way.

;1 ted durlngGEADWT fnterview that EBnad no Input Jufo the declsion to searoh Det.
Ames® comty emall accaunt and did not divect 1t, SRR 8lso commented that if there had
been any emails behween Det, Ames and Ms, Mell, such emalls might have lo be tuened over to
Ihe defense in connection with any prosecution, ’

Del. Anes claims that, durlng an Oclober 11, 2012 vislt 1o the computer lab at the
Tacomn Palice Department whore Del, Astes worked, Lt, Russ Wilder told Det, Ames that he
had done him a favor by rofusing a dlvection by senior PCSD officers to open an official

- inlsconduct investigation ngainst Det, Ames, According lo Del, Ames, L1, Wilder sald that the
senlor officers bslieved that Del, Ames had conspired with Ms, Mell to file a case against
Mr, Rosi lo assist a clvil Jawsuil that Ms. Mell would file against the school dlstriot. Del, Ames
further alleged that L, Wilder to)d him that the senlor officers were upsel by the faot thal Det,
Ames hnd relained Ms. Mell in the overtime compensalion lalm eartier in 2012, and that Li,
Wilder told-him to walch his back because the senlor officers “‘have it in” for-him, Det, Ames
clalimed that L1, Wilder tofd him that the senfor officers’ purpose was {o discredit him and Ms,
Mell which would in torn diseredit the fillng of a case In the middie school matter, Desl. Ames
stated that Lt, Wilder decllned lo provide the names of the sonlor officers beoanse he hed

“stopped [an official misconduct investigation of Del. Ames) from happening.” Dwing his -

DWT interview, Del. Ames stated thal after this alleged conversation with Lt, Wilder he
ininedialely told his pruiner In {he compuler tab, Tacoma Police Department Detective Heath
Holden, what Lt. Wilder hod said. Det, Holden stated during his DWT interview that he had no
reason fo doubt Del, Ames but did not recall any such conversation with Det. Ames,

* The Plerce County Informalion Techuol'ogy depasthuent ()7} has a form colled “B-mail Records Search

Requeést" for other Pictce County depariments to use In requesting searches of emsll records, Use of the form Is not

a requirement under ITs Januery 17, 2003 Data Investigation Polley.
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L1, Wilder reported during his DWT interview that he did in fact lhave n brief
conversalion with Det. Amcs al the conelusion of his visit to the computer Jab on Ostober 11,
2012, LA, Wilder said that prlor lo his visit he had a conversation williabom
Det. Ames® conduet in laking a report in the middls schoof malter from an atlomey who had
repyesented him. Aceording to Lt. Wilder,ad already decided that no offislal
nisconduel investigation of Det. Ames would bo necessary, and that nstead IR
wanled Lt, Wilder to have a more casual conversation with Det, Ames aboui PSCD concems
about taking a reporl from a personal attomey, LI Wilder recatled {clilng Det. Ames something
fo the effect that “eyes were on’ Del. Amos beeanse PCSD officials holleved ihat Det, Ames
shonld not have taken the xeporl from Ms. Mell, L Wildor said thal there was no conversation
with about discrediting Det. Ames or Ms. Mell and he never lold Del. Ames
that, Lt. Wilder sald that he had trled to approach Det, Ames in  filehdly matter (o convey that
PCSD did nof believe that Dol, Ames.should have taken the report, bul that Det, Ames was
Incosrect that or other senlor officors wanted {o open an official misconduet
investigation, let alone for the purpose of diserediting or retallating agafnst Del, Awes, No
offiofal misconcuct nvestipation against Det. Ames was over conducted. Del. Apies received no
official diseipline, | ..

D, PAO Acilons Regavding Defocfive Ames

. Asnoted above, on November 6, 2012 me'PAO declined prosecutlon in connection with
the Kopachuck Middle School matter, As also noled above, the press releass issued by the PAO
announcing its decislon contalned a paragrapli slating:.

Defense atlorneys ofien asscit thal & victlin's mollve for reporting
a orhme Is {o facilitate a oivil lawsult, Hore, the Investigation was
Inltiated by a civil attomoey who was retsined by CK’s patents, To

“ complicate matters, the olvli atlomey reported the maiter to a
PCSD delectivo who had been represented by that same clvil
attorney on ah wrelated matter, ’

Del. - Ames alleges that (he insertion of this langunge Info the press release constituted retaliatlon
and harassment agalnst him, and was part of the consplraoy to discredit him for the purpose of
Justifying an improper deeision not to prosecute Mr. Rosl. -

As also noted above, the press release language quofed above is identlcal In all material
respeets to tho Internal PAO memoraadum weltien byfw i staled
durlng EEDWT interview tharfigikraned this memocandum ongfowm, Inoluding the language
quoled above, ERmakigstatcd thatf&made the decision onBailown to decline prosceulion
in the Kopachuck matler, Iatani stated that E&lhes teded many cases and in

experience the fact that n clvil altomey with a finauclal fncentive reporied the malter over five
months afler the incident {0 a PCSD delective she had represonted would be problemalic at a
tial. el o' s0 stated that iniglliiview Det. Ames seemed to be just trylng 1o do his job
when he got a call from Ms. Mell about a possible orimo, and that it is Ms. Mell’s handling of the

aiter ot e Ames* conduet, that made the case problematic from a prosecutorial standpoint;
- wrofe the memorandum because the Kopachuck Middle School matter hiad
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heeded fo bo knowledgeable about the

atlracted media attention and as a result
SR <'0cd _that zoal was not to

" madter lo be prepared for any media quulrics.
make Det. Ames look bad,

) rccallcd having sonte input into the Novembcr6 2012 PAO press relesso,
bul anly with_resoect to editing or possibly writing the quoles aﬂr!buled (o} jn the
memorandun. Sallalso recalls approving the press releasc as a whols. [' med

with Riloon1 that the press relenso was complelely acowrats bofore approving it. The PAQ -

press rolease wvas issved by Rebecon Stover, who al the tims was the PAQ pross contacl,

‘M. Stover does not reeall drafling the press release, and dlid not recall who drafted i, bul

acknowledged that it wes very similar to the PAO memorandum from SiRiautiiill 2nd that

she may have adapted if from that memorandum, SISO stated hatZEidid not provide |
fput on (EEERICCCRNIE November 6 pemorandum, Al PCSD witnesses denied having any
input inlo the November 6 PAO memorandum, and DWT has found no evidence of nny such

inpul,

IV, LEGAL FRAMEWORX

Del, Amos® complaint of December 20, 2012 does not clte fo a state. slatule, the Pierco
" County Codo, or other authorily as a basls for (he complaint, Nevertheless, it Is useful to analyze
Det. Ames’ complalnt under a fegal framework, as discussed below,

Chapter 3,14 of the Plerce County Code is enfitled “Whistlcblower Prolegtion” mud
conlalus provisions fo thaf effect, However, to the extent that Dst, Ameos' complaing is olaiming
that he was the vitim of retaliation based on his having made a prior claim for overtime
compensation, Chapter 3.14 docs not apply. Section 3,14.010(B) defines “retaliatory action” as
cortain personned actions “taken on account of, or with motivation from the cmployee’s aclion
proteoted under Seotlon 3.14,030,” Under section 3.14.030(D), employes action protected under
Section 3.14.030 is aglion taken In conneotion with reporting “Improper governmental aclion.”
“Improper govenumental action” Is defined by Sectlon 3.14.010 (A) as inoluding a wide range of
governenial actions that viojate federal, slals, or county ordinances,-.or are othenvlse improper.
However, Detl. Ames’ prior complainl about overlime compensailon is speoifically exoluded
from the definition of “improper governmental action” becoause the definition excludes all forms
of peysonne! aclion, including “violntions of the Pierce County Code Tille 3 and “alleged
violations of agreements. with labor orpanizations under colleclive bargaining agrecments.”
Although Det, Ames clied a plethora of siatutes nnd code seotions In his overiine compensation
claim, the olaim actually otleged a violation of Section 3.52.050 of the Plerce County Code and
Article 5 of the collective bargaining agreement Lelween Pleyce Counly and Pierce County
Deputy Sheriffs’ Independent Gulld, Locn! No, 1889, Accordlngly, Chaptor 3,14 dogs not seem

(o apply,

) * Moreover, Seetlon 3.14,040(8) requires a weltten complaint within 30 days of the alleged relaltatory actlon, Xt
appeass that Del. Ames became aware of the alleged retaliatory actions by November 8, 2012, even assuming for
pusposes of discusston that the 30 day timeifne Is iriggered on the date of awareness of the alleged retatiatory actlon
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Another potential statulory basis for Det. Ames’ complaint might be Chapter 42.4) of the
Revised Code of Washington, which contains provisions very simifar to Chapler 3.14 of the
Pierce” County Code. However, RCW 42.41,020, like Chapier 3.J4, excludes all forms of
pessonnel actions from the definition of "Improper governmental action,” and also contains the
same 30- day timeline for snbmitting & written complaint, Furthor, RCW Chapter 42.41 does not
apply at all in the case of “[a)ny local govemment that has adopted or adopts a.program for
:epox(mg alleged impropcr gavermental aclions and adjudicating velalialion resuiting from such
seporling . . . if the progran meets the Intent of this chapter.” It seems thal Plerce County Code
Chapter 3.14 s such a program, rondering Chapler 42.41 inupplicable.

This feaves Chapter 49.46 of he Revised Code of Washington, the Minisawm Wage Act,
as a polential statuiory basis for Del, Ames® complainl, RCW 49.46.100 provides that “[ajoy
employer who discharges of in any other mamier discriminaies agalnst any employes beoause
such omployes hos made any complaint (o her or her employer . . . that he or she hias nof been
paid wages In accordance with the provisions of (his chapler, or that the employer has violated
any provision of this chapter . . . shall be deemcd in violalion of this chapter and shall, upon
conviation therofare, be guilly of a gross misdomeanor.” Although this statuie is framed as a
misdemeanor satule, covrls have recognized that an aggrioved eiployee may have a claim
. "based on It, See, a.g, Pederson v. Snohomish County Center for Battered Women, 2008 WL
1934846, al *5, 144 Wash, App. 1025 (2008). . .

Although Del, Ames did clte RCW 4946.130 ht his overlime claim, 11 Is not clear
whether it was really cbout violations of Chapler 49.46 as opposed to a complaint about

violatlons of Chapler 3 of the Plerce County Code and the collective bargaining agreoment, See,

e.g, Williams v, Clly of Tacoma, 105 Wash.App. 1050 (2001) (City of Tacoma “mus{ pay its
pollce officers overlime compensation according to the tenus of the collective bargaining
agresment” but “[a] publio agency can only violate the MWA's overfine provisions Jf It falls lo
pay lts police officers according to the rate specified in RCW 49.46.130(5).”) H is also not
necessarlly seltled that Chapter 49.46 applies to an emplayee In lie position of Det, Ames, Sa¢
Chelan County Deputy Sher{ffs' Assoctatlon v. Couniy of Chelan, 109 Wash.2d 282, 290 n.2
(1987) (leaving open the question of whelber deputy sheriffs were subjeel to the Minimum Wage
Act’s exelusion of covérage for county employees who hold "appeintive office.”).

-

Regardless of whether there Is a stalutory basis for Del. Ames® complaint, this
_ Investigative report analyzes the complaint on the merlis below because Det. Ames Is a long-
serving employee of the PCSD who has made allegations of serious misconduet, including
.conspiracy, apd improper refaliatlon and hacassment, agalnst senfor officfals at the PCSD and the
"PAO. This waran(s an examination of the merlis even If it (uns out that Del. Ames Is nol
eufitled to nny relief. Such an examination is also warranted beoause Det, Ames’ complainl
might have some ofher basis in law, based on public poliey concerns artioulated by the
Washmg!on stale cowls or otherwise, Under (he Minimum Wage Act’s anti-relaliation
provision, Pierce Counly Cods Chapter 3.14, or any other provision of law prohibliing
retatiation, Det. Ames would be required 10 show the following basic clements:

vather than tha date on which alleged retallatory nctlon occurred, Thus, Det, Ames' December 20 wrliten complalnl
woutd not be |(mply under Chapler 3.14 even If that chapter applies here.
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i, that he engaged in protected actlvity; )
2, that the PCSD taok adverse employ}nenl action against him; and

KR thal relaliallon was a substantial factor behlyd the adverse employment
action,

See, .. Pederson, 2008 WL 1934846, at ¥, 144 Wash. App, 1025,

Assuming withont deciding (hal Det, Ames’ complaini about overfime compensation was
protected aclivity wider a statute, ordindnce, or other provision of law, the remaining fwo
clements would still have to be salisficd. “Adverse employment aotion” Is defined in the context
of the Washingiow Lawy Against Diserimination as “an actual adverse employment nction, such
as demotlon or adverse (ransfer,"or a hoslile work enviromment (hat amounts to ap adverss
employmont action. Kirby v. Cily of Tacotna, 124 Wash,App. 454, 455 (2004). “An actiouable
adverse employment acfion must involve a change In employment conditlons that s more than
an ‘inconvenience or alteration of job responsibllitles, . . . such as reducing an employse’s
workload and pay.” Id. Tn the Pederson case cited above, which involved, among other things, a
retaliation olaiy under Chapler 4946, the court quoted with approval from Burlington Norihern
& Samte Fe Rathvay Co. v. White, 548 U.8. 53 (2006), for the proposition that “in order to -
conslitute an adverse employment action, an employer’s conduet In response to a plalmifPs
protested activity ‘must be harmful 1o the polnt that they could well disstiade a reasonable
worker from making or supporiing a chargo’ of unriawihl conduet by the employer.” The court
added that “this objective standard is one of ‘material adversily* and the reactions mus{ be (hose
of a ‘seasonable employes,™ and that * y]euy slights, minor annoyances, and simple lack of
" thanness will not creale such deterrence.™ )

In Kirby v. Cily of Tacoma, o Tacoma police officer niamed Joseph Kirby brought a
discrimination clalm based Jn paxt on the fact that he "was (he subject of numerous Intornal
Affaics (JA) invostigations, some of whioh Jasted for months and some up 1o two years.” 124
Wash, App, at 460-61, Officer Kirby “had a contentlous relatiopship with the TPD conmand
struclure,” and these was testimony ut trial that “it seems wiienever Joe Rirby has any kind of
disagreement wilh a superjor, the matter gels referecd to 1A, and this.has happened to olher
people as well.” 124 Wash, App. at 461, On these facts, the court concluded that these “events ,

. were disciplinary or investigatory in neture, and (herefore do not constitute adveise
employment actions ., . At mosl, these evahis were inconveniences that did not have & taoglble

bnpact on Kirby's workload or pay.”

0 peree County Code § 3,14.030(D) defines “retnllatory actlon® as!

any unworranled sdverse change In a Couinly cmployee’s employment status, or the terms and
conditions of employment Including denial of odequate siafl' to perform duties, frequent staff changes,
frequent and undeshable office ohanges, refusal to assign imcaalngful work, unwarranted and
unsubstantlated lettess of reprimsand or unsatlsfactory parformance evaluallons, demotion, transfer,
reasstgnment, reduction in pay, denlal of promotion, suspension, dsmissel, or any other disciplinary
action taken on accaunt of, or with motivation from the employee’s action prolecied under Scetion

3.14.030,
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Further, even If the actions that Det. Ames complains of were “adverse employment
actions,” he would not have a relaliation clnim unless there was also a causal conncollon between
his overttme compensation complafut (or other nlleged protécted activity) and those ectlons,
Bearing on this question is the presence or absence of oredible non-retolintory reasons for the
actions of which Det, Ames complains,

These issues ave discussed below, In addition, this repoxt will ulso address Del, Ames
clatms other than retaliation — namely, that the Kopachmek Middle Sehool matter and the PCSD
and PAO actions constituted criminal conduol that should be investigated by an oulside law
enforcement ageney such as the Washington State Patcol or the Attorney General’s office,

V.,  FINDINGS AND CONCLUSIONS

A, Det. Ames? Retallaﬁon Clntnt’

Del. Ames alleges that PCSD and PAO executivo level officers searched hls emalls and
issued a jiress veleass “in relaliatlon for (Det,'Ames’] filing of a whistleblower complaint agalnst .
the” PCSD in carly 2012 conceming overlime compensation. As noted above, for pwrposes of
this reporl [t will "be assmued, without declding, that Det. Ames' complaint in cady 2012
concening overlime compensation constituled protected activity for which retaliation would be
unlawlul, With this assumplion, the remnining questions are whelhor the PCSD {gok adverse
crploymont action against him, and whether retaliation was a substantial factor behind any such
adverse employment actlon,

5 Adverse Employmont Action

Det. Ames contends that two cvents conslituted pdverse craployment action ageinst him,
The first was the decision by PCSD management pessonnel to conduel a search of his PCSD
emall secont for certain ematls rolading to the Kopachuck Middle School suntter and any contact
with Ms. Mell durlug a defined time frame, based on “possible milsconduct” by hiw, The second
svent was the deolsion of the PAO to Insert the following language in its November 6, 2012
press release concering the middle school matter:

Defensc atlorneys often asserl thal a viclim's molive for
reporting a dilme is to facilitate o civil lawsuil. Here, the
investigation was initialed by a clvil.attomey who was retained
by CK's parents. To complicate matters, the civil allomey
reported the matter fo a PCSD defective who hed been
represented by thit same oivil attorney on an unrelaled matter.

Neithier of these events constituted adverse etaployment action. ]
. ‘I'he Scare); of Det, Ames' PCSD Emajl Aceount
The PCSD decislon lo search Del. Ames’ PCSD email account did not constilute adverse
smployment actlon. Under the broadest available definition of adverse employment action — the
16
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definition in Pierce County Code § 3.14.030(D) .~ tho toym mieans “any unwarranted adverse .
change in a Counly employee’s employment status, or the terms and conditions of employment )
“including denial of adequate staff to perform dutles, frequent staff changes, frequent and
undesirable office changos, rofusal fo assign meaningfil work, wmwaranted and unsubstantiated

letiers of reprimand or unsatisfactory performance evaluations, demotion, (ransfer, reassignment,
reduction in pay, denial of promotion, suspension, dismissal, or my other disciplinary action, . ,”

‘The scarch of Del, Ames’ PCSD eail account did not ¢hange his employmient status or toens in -

any way. It did not change Del. Ames dutles or access to stafflng in any way, No diselpiinary or

other persomol-action was taken against Del. Ames. The reason given for the scarch - possibie
_misconduel b? Del. Ames — camol be cons(med as diselplinary -action, or even as an official

investigation.”! !

¥ facl, rather than being subjecled to any adverse personnel action or offisinl disolpline,
it appents that during the relevant tino lhe PCSD actually afforded Dat. Ames a benefit not
gonorally. avaltable to other PCSD detectivos, M eavly 2012, Det. Ames asked lo bo oxempied
from “swing shifi” dutles that mdst PCSD delectives had to do, Beeause he said that it Interfered
with his dutiés al the compwior 1ab." At the time, Dot. Ames was supervised by Todd Karr, then
a PCSD Hleutenant but currently a detectlve-sergeant, who agreed to exompt Det. Ames front
swing shifi, Det.-Sgt. Karr was not aware of Del, Ames’ overtime compensation claim at il
time, and did not chango Del. Ames’ exemption status after [earning of that clafui. In the fall of
2012, L1, Wilder took over supervls(on of Det. Ames (above Det, Ames’ immediate supervisor,
Det.-Sgl. Porlman), At {bal time, in carly October 2012, during the same time period as Det.
Ames claims ho was subjected 1o advesse personn) aclion. Lt. Witder and Capt, Bomkamp .
agreed fo conlinue fo allow Det, Ames lo be exempl from swing shifl duly,!

" Obviously, Det. Aues was nof pleased when be leamed |hat his superiors had
commenced & search of his emails on the basis of “possible misconduct, * " No employee vould
be Plcascd aboul this, Howeves, Policy No, 212.2 in the Plerce County Sheriff's Dépariment
Policy Manual provides, among othey things, tha( .

All e-mail messages, inoluding auy attachmepts, that are
transmilted over dopartmiont networks are consldered departinent
records and fherefore are the property of the depariment, ‘The

" As noted above, the Kirdy case Is Instcuctive whih regard (o whether Det, Ames suffered adverse mployment
action. The City of Taconta pollce offlcer fnvolved In thal ¢asc had a contentlous rolationship with the polico
department command struclure and was repoaledly referred for Internal offalrs investigations. The court, howaver,
found no edverse empoyment actlon under lhese clrcumstances. 124 Wash.App. af 465.

2 Mot PCSD detectivas sotate through swing shif duty, which Js evening duty tequiring thetn to respond to ciims
scenes and other Incldents, and then dn many Instances Lo contimis to york on the matter alterward,

¥ The potnt here Is not to quamsl with whethor Det, Ames' dulles sre such that he is deserving of betug exempled
from working swing shifis, DV/T assumos for purposes of thls report that he Is. Nevertheless, It is a fact
hlconslstem with & design by Del, Amos' superiors to retaliale ogahist him,

1 Although Det. Ames and his altorney, Ms, Mell, refised to answver lhe question, it appears that Dot, Ames feamed
of the email search only as the result of 3 PRA request that Ms, Mell miade on behalf 61 CK's family jn October
2012. Yronleally, but for Det. Ames® atiomey's PRA requesl, 1t is doubtful that Del. Aines would have ever leamed
of the emall search, since that search yielded no rosults and found nothing improper, and knowledgo of It was
Iimlted to a small managemeont group,
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Deparlinen! reserves the right (o access, andit or disclose, for finy

lawful renson, any messags, including any attachment, that fs

trausptted over its emall syslem or that Is stored on auy :
depatiment system, '

Other scotions of (he polisy manual are to the same effeet, including Sections 342.1.1,
342.3, 702.1.1, and 7024, There was o tawlul reason here, as discussed below in the
Retallatory Motive section — namely, to look inl6 whether the initlation of the PCSD
investigation of the middle schaol case was improper In aty way,

On Tebruary 20, 2013, Det. Ames added an allégation that “{Jhe intemal investigation
which was initinted, conduoled, and concluded, it without due process and nofification {o me
and the PCSD Guild, clearly in my opinion was a divcet violatlon of the Piorce County 1T Dala
Investigation Policy {,17,03 . .." There was no maleriat violation of {he Data Investigation
Policy. The Data Tavestigation Polioy provides that email and other records “will not bé released
{o anyone without prior weitien approval from the Information Technology Depariment Direclor
or the designated acling 1T Direcior.”” Requests for enmil searches are required to follow a
procedure consisting of he followling requirenients: (1) & wrlitén request, emnll preferred, from
the_directorfhead of the enstodinl depariment or hls or her designee, the Human Resources
Direcfor, or the proscouting attorney handling a legal matter specifying the requestor's name,
" phone nunber, and department, the iformation being requested, who will view the infermation,
who is authorlzed to condyet the scaroh/investigalion, and the purpose of the request

+ (2) approval by {he IT Director; (3) notification 1o the HR Director I the case of an emali search
refating to an ntemal investigation for potential employes disciplinary actiony and (4) aceess to
emails must be confined to the specific purpose aud scope authorized, As noted above, the IT .
Departinent promulgated an “B-Maif Records Search Request” form, but the Dala Investigation ’
Policy does nol require use of the foun, ‘

In the ¢nsc of the sonrch of Det, Ames' PCSD emall account, there was & writlen request
(by ematt) from [REECIEELEERN authorized by SECERIEIIEIC * 10 would be haed to argus that
Y Jetiaytedaction Codo 1 vas not RTEEIGELRN deslgnse for this purpose. ‘The IT
Director, Linda Gerull, also authorized the senrch. ‘The request specified (he requostor’s name
and depariment (i of the PCSD), the information being
requested (emalls with Joan Mell or relating to the Kopachuok investigation) and the puxpose of
the request (possible misconduct by Det. Ames). The email requost did not specify who would
view the Information, but thete §s no evidence that anyone other than very senior PCSD officers

" TR iatcd ﬂm, 31d not dlrect of authorlze tho email search. RN recalled having a

conyersatlon whhSERERRk In which ieSuRdiRalxpressed a conceta about Improper rolpase of Infonmation,
e 1 not say that EESklakAsaldrected thal PCSD should search Det, Awes’ emalls. Howaver, I is
possible thet an emall search came up or vias Impled in the conversatton bewween SEEECISECRINR 1nd
TR o Mot KREECTIEENR <<1d<d to authorize the search based onialaisdlBis vvell as Bt ov
concerns, It also apnesrs likoly (hat GEEEERXEEIEAheard about the concern wnderlying the emoll search from
mnndmd as n follow-up the resulls of the emall search were fonwvarded low Nothing
about this sppears to be lllegitiete, and certainly cannot be Inlerpreted as a conspiracy o diseredit Det, Ames,
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(captain’s rank and nbovo), and necessary ¥T personmel viewed the informntion,
which in any event consisted obly of & lack of results. The HR Director, Belsy Sawyers, was
nolified of the request and approved it. The email search was for very specific infonmation
during n narcow time frame (uly 23, 2012 to Scplember 24, 2012), Del. Ames® aliegations that
the Data Investigation Policy was violated, even assumjng that policy provides Wim with any
rights, Is nof well founded.

b, The PAO Press Release

Turning fo the PAQ press release, the DWT Investigation uncovsred no evidence llmt the
PCSD had any Inpui or involvement In drafting (he press release issned by the PAQ, But even
assunting that action taken by the PAQ would be considered action by Det. Ames' employer
against him, the press release Imxguage does nol constitute adverse employment aolion against
Del. Ames. belieVed that 1t was necessary fo explalh the reasons for the PAO
declination of prosecution in a detailed memorandum, and the reasons inoluded the faets that &
oivil attomey for CK's parents had reported the olassroom Incident over five months later and
ihat a PCSD deteotive who had relained that olvll attorney as his personal attomoy indlated the
PCSD investigation, The press relcase was based direetly ondclmtcd
memorandum, which was drafied without jnput from the PCSD or even fron Rkl The
press release was not disoiplinaty action of any sort against Del, Ames. Hurt fecllngs do not
constilute adverse employment aotion. Cralg v. M&EO Agencles, Ine., 496 F.3d 1047, 1059 (9th
Clr, 2007); See dalso, e.g., Nuunez v. Clly of Los Angeles, 147 F3d 867, 875 (holdiig that a
supervisor's “scolding ... and (hreatening to transfer or (o dismiss” are nol adverss employmenl
aotlons and explaining that “[mJere threats and harsh words pre insuiiicient™); Kerns v, Capital
Graphles, Inc., 178 1.3d 1011, 1017 (8th Cir1999) (holding that a supervisor's critlotsim and
threat that {he complninanl \vould bo “ fired for any subsequent exerelse of poorjudgment " was
not enongh for an adverse employment action); Sweeney v, West, 149 R.3d 550, 556 (/th
Cir.1998) (holding thal an employee had not suffered an adverse erployment actlon when “she
was unfairly reprimanded for conduct she cither did not engage In or should nof have been
responsible for"); Robinson v. City of Pltisburgh, 120 F.3d 1286, 1301 (3rd Cir,1997) (holding
* that * ‘onsubstantiated oral rcpnmands and ‘unnecessary dexogalory comnients' * following a
sexual hatassmenl, complaint did not “rise lo the level of the ‘ndverse employment action®
requited for a retallation claim®); Harrlnglon v. Harels, 118 134 359, 366 (5th Cir.1997)
(holding that “an cmployer's criticism of an employes, withoul wote,” is nol an adverse
employment action).

The PAO press release did not mention Del. Ames by name, and appears to have hiad no
Impact on the status, terms, or condilions of Del. Ames’ employment with the PCSD. Det, Ames
may 1ot have been pleased with the press reloase, and fudeed the PAO could have-drafled a inove
mintmal press release without the comment referring to Del. Ames’ actions, but that does not
turn the press release into adverse employment action.

2, R.ctnltalory Motive

Even assuming that the PCSD apd PAO actions of which Det. Ames complains were
“adverse employment actions,” the DWT investigation has uncovered no retaliatory motive in
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conneclion wuh those actlons, Rather, there were credtblc, non-tefaliatory reasons for the
actions in question,

On August 29, 2012, NSRS Icorned of ihe Kopachuck Middlo Sohool watler from
the media and notificd KR (hul it was becoming = big slory in the press, Thal same
day, kel scni on omail o SEEEECLINN ond U/S Blsson asking whether Ms, Moll
represented Del. Amos In a prior matler against Pierce County, and whether this constitnled a
conflcl in light of the likelihood that Ms, Mell would pursue a oivil lawsult in connection with
the Kopachuck maller. Ms, Mofl was very familiar to the PCSD and fhe PAO beenuso of her
representation of ¢llenls in matters adverse to these agencies, and appoars (o have a’somewhal
conlentious relatlonshlp with the County. Also on Augusi 29 Wuolw in én email to
thnlhad attended high school with M. Rosl,

Although U/S Bisson opined {hat she did not see any conflicl,

Redactlon Gode 1 | and olhers did seo an Jssue with Det, Ames' actions In taking a repor( .
from Ms, Mell on July 30. It was olear lo ovoryono that Ms. Moell hiad & finanotal Interest on
‘behaif of herself and CK’s parents o (rigger a PCSD investigation of the Kopachuck matter, A
criminal Investigatlon or a oriminal prosecution of Mr. Rosl would likely have onhanced her
abllity to successfully sue the school distriol and Mr. Rosi, because the prasence of a parallel
criminal proceeding ‘or Investigation wonld have made It much bawder for Mr. Rosl to mount a
defense in the civil case because of Fifth Amendment and olhor concomns, Defendants In
criminal cases rowtinely decline fa teslify in parallel olvil cases to proteot thelr rights and
positions in the criminal case, but defendants who assert Fifth Amendment rights In olvil cases
can compromiso {he ability to dofond Ihe civil case. Obviously, a snoeessfl proseoution of
Mt. Rost wonld have essentiatly assured Ms. Mell of sucgess ju a clvil case, or af least would
have put jmmense pressure o1 the schaol distrlet to settte. Al civil plalntiffs® lawyers know that
iriggering a criminal investigation or prosecution of the same conduct that Is the subject of a oivil
lawsoll ‘can greatly improve the likelihood of stigeess,

Det. Ames® favolvemsent did o fact complicate (hings fitther. Based on the DWT
Interviews of Det, Ames and ofher wilvesses, there Is no evidence that Det, Ames acted In
anylling other thon good faith in laking the repert from Ms, Mell, Cleatly, Det. Ames trusis
Ms. Mell, having rclalned her as his personal cownsel I at least three- vecenl matiess - ihe
averllme compensation matter, the Instant investigation matler, and a matter Involving a lawsuit
agalnst Pierce County by Lynn Dalsing ih which Det. Ames is a witness, Thus, when Ms, el
contnoled Det, Ames about a possible case of child abuse, D, Amnes acted on that information
by obtalafng evidence from Ms. Mell, interviewing CK's parenis, and willing a report.
However, it appears, based on Ms, Mell’s aclions in contacting multiple PCSD deputics and
PAQ prosecutors, and contacting the media to step up public pressuo, that her goul, al least In
part, was 1o trigger a criminal investigation and possible prosceution, It also appears that
Ms. Mell was Just trying to do her job, which was lo represent CK's paronts o the best of her
abitlty, but the fact thal it was Det, Ames who initlated (he eriminel investigation, in the view of

and others in the PCSD command siructure, colored the matter with the talnt of
an Investigation possibly triggered as a special favor o an altomey who was close to Det, Ames,
regardless of whether Del. Ames realized it. This Is a legithnate concern,
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was of the same view whenggiRlooked at the matter. Duviug his DWT
jnlerview, B explained it ag follows: .. .

Coopersinith: . ., So, you montioned (hat’ bofore that this case
canto forward it appears when Ms. Mol was retalned by the family
and then she came forward, She apparontly made soms ¢alls lo the
prosecutor’s office, the sharlff’s departmeit and so forth, First of
atl, Is there anything Inapptoprate about thal as far as you're
congerned? :

Redatkon Code [N

" Coopersmitth: She’s doing her job right? .

"Ausserer:  She's doing her job, ‘The only reason T think if is
significand in this, for my purposes, is that tlien becomes subjeot to
scrutiny. Should we file charges?

Coopersmith: What would be the serutiny?

‘The motivation - the scruting would be a clvil altomoy
has an issue that Invesilgation that all these othey people, including
the alleged victim, [CK), his parents, the psychotoglst, the school
district, didu’t think to be a crime. Nobody reported ft, [CK's]
parents didn’t call the authorilies, [CK] didn’t call, Nobody
contacted the authoritios, The only time it gets reported Is once a
clvil atlomiey has been retained-and then a criminal investigation is
underway, And so, obviously, al trial My, Horschinann is golng (o
have a field day with, look [CK's mother), you had all the
information that the slate has at this poind. You never contacted
authoritics, did you? You didn’( \ake any steps to report ihls, did
you? Your husbund took no sieps. You had a psychologtst who is
a ‘mandatory repdrter, They didn't disclose this. They ook 1o

4 steps to report this incident. The only time that ihis comes 1o light
js after you hire an attorney who Is golng lo file o civil sult on your
behalf and then an investigatlon is inltiated af *her requesl, She
contacts law enforcement. She confacts Miko Ames, who was her
client, She initiales it and then conlacts the prosecutor’s office and
says Jook, you need o view this with an eye towmds failing to
reporl, Not, there is an assault thal happened (o thls child, She
contacts mo dircctly and says afler lenming thal Teresn Berg had
apparently had intended (o bring it fo me,you need lo
view this with an eye towards failing to report.

21

Repon of Invesulperitn
pd ¢li070108042043 redacicd.pd! redacied ’ 22037

Ames - 000321

470



—~—

Caapersmith; \Vh)’ do you think that Ms. Mell’s take on it ot that
poini or suggesting lo you that it bs prosecnled as a failwre to
report rather than an assanit?

SEEE Because it was clear 1o me that hor ntenf was fo, a8 a
olvil allorney, sue the Individuals who were responsible or who
damages can be ascorlnined against, The only, [ guess, susceptible_
entlty to a ¢ivil clainy would be the schoot disirdet, Riphi? So If1
were to file n charge for fulling {0 reporl against the school distriet

il would enhance her abillly o recelve ojvil dumages against the .
distrlct for falling o report,

Coopersntith; Okay. So the possible financial motive of bath the
family and perhaps Ms. Mcll that you are referring lo, Is what
yow're snying Is that could be a problem at trial wihen the defense
attorney gels ahold of those facts?

Oh it is a problem and fliere is no doubt aboul il,
Caoopersmith:” Okay.

And they are golng to get shold of those facls beeauss
everylhlng that we gef as put of discovery is going to be pravided
to them so they are going to get the school district notes as part of
discovery. Terosa Berg presenled those in the paoket of
fufannation she provided o me, And so anything that { consldered
jn charging this Is golng {o be disclosable to Brian Hessclunann,

Coopexsmith: Okay, What about the faot that, and yon mentloned
this just a minule ago, Del, Ames had o provious attomey-client
relationship with Ms, Mell, My wandetsianding Is it wasn’t aa
existing atlomey-olient relationship al the time of fhé report that
went 10 Ames in lale July of 2012 but nevertheless there was a
preexisting or prior attorney-ctient relationship, Was that at all an
issue for you and your office in tems of bringing chayges or not?

Um, well let me say this, T didn’t know the status of
whether or not they had s continuing legal relationship. What |
knew was that she represented him on an unrelated matter, Thal
she was his attorney in thal civil suit agnins| the county, In fact,
that was confinned through our ¢lvil division when ] statled going
through the discovery on this 1 had that question, " Did she
represent Mike Ames? .

Coo;xersmhfx: Why did yow want {o ask that question?
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(SRR Because it seemed odd 1o we that the elvil attomey took -
sleps o contact the Plerce County SherifPs Department,
specifically Teresa Berg, who is — would be the assignor ~ I don’t
even know if that's the correct word, She assigns these cases (o
defcetives within thal division. My understanding of the placement
of Mike Ames at that time was that ho was 110 longer in that unit.
Mike Aimes was dealing with computer forenslos which had
nothiug to do with this tuyestigation, So'if Ms, MeH were — whal 1
wonld expect 10 be appropriate in ihat case was If I contacted
Teresd Berg and did not gof the appropriate response, I wonld go to
her supervisor or some olher delective in that unit, To contact
Mike Amos who was not In that unit, to facilitate an Investigation
from a civil atiomey about a criminal matter, crenlos Jssues for us
aboul the credibility of the lnvestigation should we ever charge the
case beepuse that’s going lo come before the Jury and we have lo
explaln look J know this looks bad but iry to overlook the facl that
this was Initiated as part of what appears (0 bo a olvil olaim against
the school district and that they circumvented what would be the
usual avenues through which to get a case nvestigated.’s

Based on theso facts, thers ks no evidence that any employee of the PCSD or PAO neled
with a retalintory mofive against Det, Ames based on bis previous overtime compensation claim
or anything else, PCSD and PAO personnel were simply of the view that Ms, Mell's actions in
gotting Det, Ames to fake the inltlal reporl ju conneclion with the Kopachuck Middlo School
matter mads it at loast appear that the invesligation was Initinted as a speclal favor from Det,
Ames to Ms. Mell. This is a credible, non-retallatory reason.

TFo be sure, some members of the PCSD, including[EITTETITIEEE were not entlrely
pleased with (he way that Det. Ames handled the previous overlime clalm, Del. Ames stated

during his interview that when in July 2012 Det.-Sgt. Portman mproperly set up a “comp time”
system in lieu of properly paying overtime compensation, Detl, Ames decided to keop hls own
log of overlime hours with the Intent that he would eventuafly make a claiv, which he did abowt
six months later, afier he obtalned his forensle certification.” On this point, JEEEIIISICEN

stated as follows:

Coopersmith; Okay, Dld you harbor, as a resull of that affair, you
were alfeged 1o have done something wrong, you were nol
disciplined yourself. There was no finding that you did snything
wrong conneoled lo the overtine, Am T correot about that?

16 Moreover, there Is no ovidence (a1 Naeli had any )| wilt towards Del, Amos. In fact, dutln
fnter\n’ewmslalcd thatliadielteved that Dat, Ames was just doing his Job In good falth and thatlEgvas
niot trylog to make Det. Araes Jook bad. - :
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No. ‘There was no finding agalnst me, 1 was
dlseppoln(ed in myself that 1 hadn't, 1 guess, set the parameters
more cleatly, 1 was disappointed In Mike, 1 felt Hke he, Mike
Ames. 1 fell liks we were frionds and I feel Yike I have a very open
door policy. If he wes feeling Itko he was wronged 1 wonld have
expecled that he would have come fo-me and sald hey, P being
forced fo, do something that T shouldn’t be. [ was disappoliited in
him. Twas disappointed ln mo.

Coopersmilth;  Okay, Why wero you disappoinicd jn Detcelive
Amoes exaclly? In ternms of bringing it forward at alf or In terms of
the way he brought it forward or either or something else?

RS 1 guess my disappointment stewms froin Ihis is
something that he wanted to do and 1 agreed that it was a good idea
but ke went all the way throngh it, he went along with the solution -
that Del.~Sgl, Portman came up with, all tho way lhrough
complcliou of the task that he wanted to accomplish nnd then ho
crles foul,

‘Coopeismith: 1 sce. So you wonld have preferred that afler the
email exchange'” that he had come forward and said, okay we need
to work lhjs onl. How am 1 going to gel this cerfification done and
not just gono along with the system and completed the training
withoul bringing thal matlor wp and resolving H somechow. Is that
what you arc saying?

Yes. 1 (hink we could have come 1o a soliitlon and ]
1ake some-of the: rosponsibility for having it fall off y radar,
There s always a lot golng on. There awe 10 or 12 different things
that are seeking niy atlention at any given time it seems like end If N
something is not banging on my door or I haven’t made a note (o -
myselfto foliow up on i, It slipped through the eracks,

Nevortheless, there is no evidence that SEEEETIREE N or others took any action
_ against Det. Ames, including the search of his PCSD emall accownt, based on a retaliatory
molive. There is no evidence that the emall search was motivated by quything other than a
concern about Ms. Mell’s actlons with respect to conlacting Det. Ames to initiats an
Investigation on the Kopachuck maiter. This was a legitimate, non- -retaliatory coneern, not
frivolous as Del. Ames clabns, The facl that some members of (he PCSD command slaff
were less than pleased abowt the way Del, Ames handled the overtime compensation matter
“does not clevate lo retsliation everything they later do in responsc to new evenis.

S

V RN o5 rofciring 1o an emall exchangs from July 1, 2011, In which Del. Ames explained the need
for overtime and XTI eplicd |ha!ﬁvould meet sy)th Det, Ames' leutenant about setilng prioritles and
distribution of work, )
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There is also no evidencs that the PAQO had any refalintory motive in comestion with
the press release jssued on November 6, 2012, There Is no gvidence that- PCSD personnel
had any input or Involvement in drafling or issuing the press release. On the conlrary, the
evidence Is that the PAC deoided lo explain its reasons for declining prosecution fn the

Kopachuck nigtier in some detall, because of the high Jove) of media nterest In the case.
RE RN nlained this os fol!ows' _ , .

i ... On most cases wo don't prepate lengthy
momorandums for outlinlng our deolsions, In this case I did plven
tho contact T received from several aliorneys who were somewhal
related lo the matter, T (hink Ms. Mell vepresents [CK] or the
pareint or something, Herschmann represenis M. Rossl, Our ojvil
department had contacied me to gel the status of It, the Sheriff's
Depariment, Teresn Berg conlaoted me on multiple oceasions
saylng Joan Mell’s contacted me asking the status of ft. Glve me
an update so T can tell hor whon you are going te make a decision,
that sorl of thing, T was getiing Informntion from all over the
place, Drew Michetson from I think one of ths news stations . .
calling me repentedly and so In this Instance T thought the best
cousse was to prepare s detalled a niemo as possible. When 1
mads the deolsion then that was provided for purposos of the press
release.  So that wmight be why this Js longer than we would
ordinarlly see. Tdon’t know, Yon'd have to.talk to Becky,

Coopersinith: Okay, Understood, Was'there any motwatlon or
purpose In thot paragraph at the end of the press release thal latked
about the motivation, you koow, that tho financial motivatlon
might be or the fact that the detective took the report who had been
represented by the same olvil attornoy. Was there any motivation
or purposc to make Det, Ames look bad in somg way or?

: I don't {bink It - ] con say no, I've never intended fo
mn!\e Det, Ames look bad at all. In fact If T was Det, Ames 1
probably would have done the same Ihing. I mean he's getting a
call, he's a detective with the Plerce Connty Sherdff’s Department
and ho's getting a call from somebody he knows, whether or nol
they still have an attorncy-cllent relationship I don’t know, saying
hey, I've contacled Terosa Berg. T haven’t - nobody followed wp
on this, Can you conie collect this evidencé and get it o the
people who it needs fo go fo, From his pcrspccuve 1 don’t find any
faultin that behavior.

Coopersmith: Okay.

25

Repunt of Investlgation
0 elioysr05¢42013 redacled pdf redacled 26 01 37

Ames - 000325

474



SESEEl 1 don't know what thefr procedures are. Maybe he -
should have contacled anothier detective in the special nssaull it
and say, hey, I gol a call from Joan Mcll

Coopersmith: And Just lel mie ask you a qusstion about that, and
we're nlimost done, and you don’t find any fawlt with Det, Ames
which is fine, 1 think eatlier you sald though that you thought the
fact that he had 1aken the yeport from Joan Mol and they had been
it an aflomey-cliont relntionship was anolher potential problem. T

* fact, [ think in your memo you wrote thal that was snother

poteniial problem with ths case so why do you say that -~ how do
you say that and at the some time sz\)' that you don't flnd any Faull

. wuh Det. Anes?
Well, he's a detective, Ithink he’s going 1o act upon,

he's & law enforcement officer who is golng to — once requested to
initlale Investigation I think he’s golng to inltlalc Tnvestigation,
whether it’s him himsolf dolng it or somebady else, The problem

- is with Joan Mell, is from the other end, Not from the officer's

perspective,

Coopersmith: In other words, are you saying that Det, Ames could
have acted complolely in good falth but inadvertently crcated a
problem?

SIS Right, Right,

Bosed on the foregolng, there Is no ovidence that Det, Ames was the viethm of aiy
rc(nlmuon based on his overtime compensation olatm or othcrwxse

B.

Detective Ames’ Clnims Regmding the PCSD Investigation and the PAO

Declination In the Kopnchuek Middie School Malter

" Det. Ames plso allegos oom'iplion in connection with the investigation of the Kopachuck
Middle School matler by the PCSD, and ihe dcollna(lon of prosecution by Ihe PAO,
Specifically, Det. Ames claims that:

1.

{the PCS Wl PAO) in ani T e edactian Coda 1 in
defending ersonal friend and the suspect in this case John Rosl,

ereated a Jalse accusation of offlolel misconduct against [Del, Ames) and'

{CK's parents'] attomey Joan Mell® by issuing a press release and
conducting a search of Det, Ames' official Pierce County emails for
evidence of “possible misconduct” by Del. Ames; and

“helievefd] officers at the excenlive commiand tevel of the [PCSD] along
with exeoutlve level officers {n the [PAO] conspired 1o discredit the
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legitimacy of the criminal complaint filed by -CK's parents against
Kopachuck Middle School teacher John Rosi,”

There is no merit to these allogations,

As on inftial. matter, there Is no evidence that has a porsonal friendship with
M. Rosi or hed any olhér moiivatton for trylng to help Mr. Rosl. Tn faet, Det. Ames admitied
durlng his DWT intorelow that hie lias no evidenco of a personal friendship between [RRMRE

and Mr, Rosj, Det. Ames stafed that hie madg the allegation only because he found it odd thal
took the step of mentloning to § "“ saetenCed lhnl weni 1o high school willk
Co3cden Lep )

M. Rosi, although Det, Ames also conceded that could have just beon mentioning it
%) in prssing, This Is a very slonder reed with which (o make an alfegation of
corrupﬁon, and In fact fs not a reed al all, .

When asked oboul any rel al(onshlp.lmd with Mr. Rosi slaled os follows:

Coopersmitly Now, if you read the el sight beiow that on page
124; there’s an emall from you low 1t's just abowt 6

minuies or so aftor the firsl one,

mmt-hmm.

Coopersmith: Aud you wrolg, “This is going lo jump big" -

Which 11, which It did]
Coopersmith: Yeah,

PR Yo
Coopersmith: Also, FYI, the {encher in ll\ls,l know went lo high
seioo} with him, .

Ok, ARer Lread the report,

Coopersmith: Okay. So then you saw there was a lencher name -
John Rosi?

Hedatty
Pl Veah,

" Coopersmith: And did you go to high schoo) with him?

A v
Coopersmith:  Okay, Now, did you have any relatlonship with:

John Rosi, other than having been a high school classmnte of hls?
Have you seen -
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'zcamon
SO No. I've seen him in passing 3 or 4 times in 30 years,

. Coopgrsmith: Do you soclalize with him?

Redacton
No. Nevar have.

Coopersinith:  What's the "in passing” - how did you — whai
conlex! did you see him?

el Cilass reunion.

. Coopersmith: Okay.

In a, in a gy or an event, or fn a grocery store, maybe,
Coopersmiti: Wore you friends in high school?

’ ' No. Tmean, we had 680 p.cople, 1 know who he was,

Coopersmilly Y;:ah. .

You know, he was, T think an atldeto—Y wasn't,
Coopersmith; Okay.

m Yeah. 1,1 couldn'{ tell you where he lived, grew up, or
anything. .

Coopersmilh; What made yon decide to tell the Shesiff tha( you
wenl to high sehool with John Rosi?

m Beouuse I didn’t want ~ I was geiting disolosed that I went

to high schiool with John Res), and If P'm going to be talking about
thls case, T wanted cverybody to kiow that 1 knew who this guy
was, that we weren’t fionds, but, you know, that could come up
right at the beginning,

. Coopersinith: Okay.
Yeah,

Coopersmith: Did you see that as any kind of conflict issue for
yowrself or anything like that?

cdation
Codo1’  BEYS

Coopersmith: The fact that you went 1o high schoof with the guy?
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No.

Moreover, even i passing acquaintance with Mr. Rost was somehow an
issug, there is no evidence that anyone ¢lse al the PCSD or the PAO would have let that interfere
with the performance of their duties In connection with the Kopaclmek matter, In other words,
for Det. Ames’ allogation lo be frue, not only wonldh'wa had lo be mofivated to
assist an old -high school classmale 1o avold criminal ci| | other PCSD employees, -

including Det.~Sgt. Berg, and PAO proseoulors, including would have had lo be
molivated to help RGN help that olassmale in this way, This ls farfetched and

unsupported by any evidence, c clal that the PCSD or the PAO ook or
declined to take action based on MEMSSEMASN supposed rolationship with M., Rosi is fotally

lacking in mexil,

Tho second part of Dét, Ames’ atlegation is that senlor officials at the PCSD and the
PAO “conspired to discredit the logitimacy of the criminal tomplaint filed by CK’s parents
against Kopaohuck Middle Sohoo} teacher Jols Rosi” Det, Ames alleges that the search of his
emails and the PAO press release were desligued to do this diserediting. This aflegation also
Jacks any mexht,

* The key witnesses In conncetion with tds part of Dcl. Antes’ claim are Det.-3gt, Berg
the principnl ivestigator on the Kopachuck matler, and Siubadiil \ic
Radaclion Codo 1 it the Plerce County Proseoutor's Office, Both Det.-Sgt, Berg and BN
AN oarefully reviewed the Kopachuck Incldent and were of he view that a oriminal case
was not warranted,

Al the time that the Kopaohmok incldent camé to the atiention of the PCSD, Det.-Sgt,
Berg was the head of the PCSD’s Speolal Assaull Unll, According lo she Is
“one of the besl experts in child abuse and child assnulf In tho United States.” (IIECERCIIENE
described Def.-Sgt. Berg ns “our best and brightest on child abuse Javestigation” and as not
someone, who would let anything or anyone sland In her way when invesligating such eases, All
wl(nesses, inoluding Det, Anies, spoko highly of Det.-Sgt. Berg ond deseribed hor as someone
who {s extremcly dedicated to cases involving violence apainst children and not someone likely
to be improperly influenced In such a cass, Del. Ames sfaled as foflows during his DWT
interview:

Coopersmith; Okay. And you've known Toresa Berg for a while,
is that tight?

Ames: Yes.

Cooporsmith: And do you know her to be anything other than a
dedicated law enforcement officer? De(ecllvo’? Who - works oh
these cascs? . ’

Ames: | like Teresa. We've had a long relatlonship, She isa very
competent investigator.
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Coopersmith: - So 1 just want to mnke sure you'ré nol making an
allegatfon that she efther failed o do her Job or was told not fo do
her job or anything like (hat,

Ames: No. Not at all. Nor would | over second guess her, 1
respect her. What 1'm referring lo there is based on my tralning Iy
canducling child abuse investigations, I've worked for Teresa in
her unlt.  And 1 - In & cose dike thal, I'm referencing my
experience. T never could have taok a case like ihat would have
been considlered a high profile because it accws in school, and it's
caught on video tape, no way could 1 subinit that case to a
proseentor for review without ever having Intorviewed anybody.

“ Afer trading voicemalls on July 26 and 27, 2012, Det.-Sgi. Berg spoke with Ms, Mell on
July 30, just affer Del. Ames took his report and ablsined video and other evidenco from
Ms, Mell, Del-Sgl. Berg roviowed Det, Anies' report and (he video ovidence on July 31, and
contacted the Children’s Advacaoy Center to request a child inlerview the same day. 'mcrcaﬁor,
from July 31 t6 Scplember 24, 2012, Del.-Sgt, Berg look the following (nvcsl!gaiwe stcps.

among o(hers.

l.

4.

On August 9, 2012, Dat.-Sgt, Berg met with and Interviowed CK’s parents wilh

Ms, Mell present,

Also on August 9, Del,-Sgl. Berg, Ms, Mell, and CK’s paconts observed while
Rorensle Child Interviewer Comella Thomas interviewed CK on video, This

interview of CK taok about one hour.. Ms, Thomas provided a disclosure

somaty and a video of (he inlerviow.

On Seplember 12, 2012, Del.-Sgt, Berg oblained from the Peninsula School

Distdet-a thumb drive contalning video olips from the elassroom incident and
vnredacted documents from the school district’s Investigation. Det.-Sgt, Berg
veviewed these doeuments, which included the disteicl’s Interviews.of Mr, Ros):

and students, a slatemént from Mr. Rosi, and other materlals,

On September 14, 2012, Del.-Spt. Berg obtained the list of students in Mr, Rosi's

“Kopatime” class,

Det,-Sgt. Berg did not conduot hier own intérviews of the students In the classroom. She
explained that doing so would have involved considerable tdme and disruption, involving
obtaining parental consenl or scarch warranls, As noled, she did review the school district’s
noles ol' us interviews of some of the studeals, as well as the video from the classroom

Incident.”®

" Drer,-Sgt, Berg also nsked schoof district officlals about the Jssue of mandatory seporiing of child abuse, The

school dlsirict told her that it had recelved Jegal advice on the subject, end that its counse! would have

documentation. No such documentation wvas provided, Det.-Sgl, Berg expressed the opiaton during her DWT
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Aftor conducling this invesligation, Det.-Sgt. Berg decided to segk guidance from the
PAO beforo taking additiona} investigative steps, because she saw problems with the case. Detl.-
Sgt. Berg explained these problems as follows:

Coopersmilh: What were the problems thal you saw with the case?

Berg: Afler the ohild Interview 1 knew the aase was In tioublo
becnuso the victin did not say he was assavlted.

Coopersmith: What did he say?

Berg; 1 was all In fon and (here was no Intent of hann, He

himself had Inltinted the games, the wrestling and all {he stnff and

}t tooks bad on video but when you really fook at it in conjunction
with his energy J think yon get a better sense of it was horseplay.
Poor classroom menagement obviously but Is Ji an assault? ifthe
kid, and ho's 14 so we're nol talkiug about like a five yearold -
being able lo make a decision Jke that, bit & 14 year old can

deoide whether they've been assawlted or nol, They have some say
init, And he didn't say that, .

Coopersmith: And I guess until thoy - cither way —~ that video, that
testimony is what carries weight with a jury polentlaily, right?

Berg: Huge, Ifhe doesn’t tbink he was assaulted.
Coopersmith: Right,
Berg:. Then we don'i Jive n cdse,

Coopersmith: Okay. Did Altorney Mell know aboul that pari of
7

Borg: She watched the Interview,

Coopersmith: She watched }i, Okay, Was there any other
problems with the case, as far as you were concemed beyond the
foct that {CK] sald he wasn't assanlted? .

faterview that the school distrlet shiould have teported lhe Tebraary 2 clagscoom fncldent 10 Jaw enforcement, not
bevause she betoved that the Incldent was a case of child abuse but rather becanse she belleve that the school distlet
should not bs maklug its own judgment call aboul what does or does nof constitule abuse. As noled in text below,

did not beliove that the Febyuary 2 Inoldent was a mandalory reporting matter for the school distrist,
Based on DWT*s roview of the video of the February 2 Incldent, and thé other evidence n Ihe file, It is not clear that
ihe tncldent fell within the definftion of “abuse or neglect” in RCW 26.44,020(1). Because cziminal ¢asss, Including
misdemeanor violations of RCW 26.44.030, must bo provei beyond a reasousbls douby, most prosecutors would aot
launch a prosecutlon of'conducl that do¢s not clearly fall within the koy stawory deﬁnlt!on
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. Berg: A lot of tiines ¢ases have huge problems when thera isa
long delay In reporling. This case happened in Febroary of 2012
but does tot come Lo law enforcement’s atlention until July 30,
The guestion the jury’s going to have, and of course the prosecutor
has Is why the delay? Jf you think your ohild’s assaulted why
didn’t you plok up the phons and call? Now you can say well the
school didn't call. Yes and thal’s true to,

Coopersmith: And why exactly is thal a problem if there s a
delay?

Berg: Because It always is in these cases because §l leaves doubt
that there was a crlme. Did-you think you were a viclim, \Was liis
done n fuin or this an asseull and there aro cerfain elements you
have to show for an assaulf and one Is tntent to hanv and stuff and
In this ease Is # horseplay. Is it this aud the parents weren’t sure
" because there was no report to law enforcement. Bven In thelr
- ' slatements they're not sure inilially.

Coopersmith: Bui when they did repot it though even I3 was In .
July. To the atiomey bwt nevertheless they were reporting it, Can
that suffice they made a deoision Ju July to report I? g .

Berg: Well, no, Then the nexi problems that come from a delayed
report s trylng to recreate what happened, Wilhesses aro harder to
find, memories are poor, documentation becornss more difficult,
Diffieult {o do an investigation months, months later,

Coopersimith: Okay. And in this case was that of Jess Imporiance
shnce there wos a video? What would the witnesses add?

Berg: Well certainly we needed testhmony that this video depicts
this and tho context of It and you would need that, Bul it would
also be did the child, in this case, have any injuries? There was no
documeittation of that, There were no Injuries.

Coopersmith: The witnossos might have to talk about that issne,

Berg: And so thero is all these clements thatl you would have to
meet and [t’s much more difficul( months later, -

Coopersmith: Okay. How aboutl motive. Did yon have any
concemn — I'm not suggesting you should have, 1'm just asking.
Did you have any concern that there was some other motive to the
parents coming forward five imonths fater beyond this reposting
coming to the criminal justice system?
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Berg: Well, it's umisual for parents’ private counsel to biing a
case forward. Usuatly we get-a call from the pareats. Or
somebody else who whnessed tlie acl. So It's zeally unusual {o get
acose Lhat way. And so yeah, ] thonght why this fong and why
through privale counsel.

Coopersmith: So there Is nothing wrong with privats counsel,

Berg: 1s not wrong corfainly but it is more unusual, Usually wo
get a phone call the day of the aot, My child was assaulied, Some
kind of earlior ou(cry

* Coopersmiih: OLay. Alright, So In addition to what the alleged
viotim JCK] sald, would this late vepotiing, there were alse factors
for you and when you say the ease had problems, Hhat was patt of
i

Berg: Yes. Buf the biggest problem was he didn‘l say il was an
assaull, 1 don't know how we can overcome:thal,

Caopersmith: And in your experience with children who ace
assaulled and cases ars brought do they in all cases always say yes,
T was assatilted and ynake that statemont?

Berg: Um, although thoy may not use the words I was assaulled.
They would say thigs like this happened to me and It hurt, T have
ihis injury. He wasn’t saying that,

\ad a simllar viow of the case. GRS c¢clved tho PCSD case file
from Det-Sgt. Berg In late Seplember or carly Oolober, 2012, A PAO case screoning sheel
" shows the refetral dule ds October 3, 2012;” That sereening sheet shows that the cherges under
consideration were Assault_In the Foirth Dogree and Failuro to Comply wlth Mandatory -
Reporting Law, S 1 dersiood that the PCSD was looking for guidance from tho
PAQ before condueting sy further lnvestigation. Afler toviewing the PCSD case file, R

SRR vt with Det.-Sgt, Berﬁ to discuss the investigation, She conveyed her concerns about

the evidence at that time, also reviewed the vidco of Ms, Thomas® forensle

Interview of CK in its enlirety along with the Dlsclosuro Sy, noar prepared by Ms. Thomas, and
spoko with Ms, Thomas. The prirary reason that poke with Ms, Thomas was to

clarlfy a statement In the Disclosure Summaty, ‘The Disclosure ummay staled thai “[CK] was
teary during the inlerview and claimed it was all in fon, Yet when I nsked him if he would want
the kids to do this to someone else he said 10" When SRS spoke Witk Ms. Thomas,
she clarlfied that it was her impression that CK was teary “becanse he was here having fo (el the
story about his friends and he was upsel about that.”

33
Repert of Investigarlen

pd elioyer05042013 redacted.pdt redacted 34037

Ames - 000333

482



also reviewed the documents from ihe Peninsuln School Distriet
m\'osm,ation. Those documents inciuded the Tollowing February 16, 2012 nolcs fram CK’s
parents’ viewing of the cldssroom video:

Dad said - A couple days prior to the incldent {CK] was having
jssues & they aren't sure if this compounded It or it was an Issue
golng on pror to the incldent, But kids are still fatking abowt it
begauss thelr son n high school was asked about it at GHHS.

We then waiched the videos, mom ories through some of thom,

Aflerwards dad says he wanls to be abjective & wanled to know

what was Rosi's reaction. Bad said it was hard, he could ste how
. it can get ot of conlrol, kids staut the lxoreepiny, [CK] appears (o

-be laughing, Mom sald his facial expressions did ot look okay,

Rachel asked if {hey had met with Rosl before, they sald no
nothing except conferences,

Dad sald that [CK]'s perspective was 1 was all fun play, Bul his
behavior & some things they see tn texts don't seem to indioate
that, Dad had huge hopes of bringing him back but feels
disconnected now aflex walching the videos,

Dad said he didn't have any ﬁnimosuy when he walched the
videos. Mom disagueed, sho sald the teacher was encowraglng il &
putting his foot owhis face & pretending to fad,

Dad sald ho didn't think Rosi had walicious Intent but was obiuse
that he was fostering the behavior, 1€ would be nice to have kids
realize thelr rol) [sie] In the group bullying, [CK] wasn't cquipped
to andle this situation, ,

Mom sald they are golng to the psychologist & would like to have
her walgh the videos loday If possible. Ul could heilp with [CK]'s
depresslon with the sltuation with Ros! & his popularity. And the
psychologlst can help decide if Rachel can talk with [CK] loo, -

Dad says munaging kids Is tough & maybe this was just bad timing
for Rost as [CK] is in ctisls mode.

poinied to the stalements from CK’s father closer in (ime to the lncxdem {before
Ms, Mell contacted law enforcement) as particularly problematic for a prosecuilon,

:0n Lo .
As noted above, like Det.-Sgt, Berg, viewad the fact that the incldent was
wot reported to law enforcoment until over five months afier the incident, and by = civil atlomoy
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for CK’s parents, as problematic for a_prosecution. il also viewed {he fact that the PCSD

investigation mtiht be seen as having been nitiated by Det, Ames as a favor lo Ms. Mell as
Hodstton Codo § 3

problematic, lated thatiiilmade the decision to deoline prosecwtion, and
((RUATTE T Y]

prepared a detatled y \EMOss ndum so that
abowt he decislon, lnled that
deolsion (nlthough obviously Ef:ould have overruled it as the
had no_juput fn comnection with.preparation of (he memorandum, 5
during WT interview thatEdid not viewthe Kopachuck hicident as a mandstory chlld
abuse reporli.ng matter for the samo reasons thn(jidid not bolieve It 10 be a viable prosecution
case. : . :

would bs prepared lo field any questions
sl ad no Input into the declination
Radacllon Codoe 1

RedacenCudo |

The Investigatlon of the Kopachuck matter was handied by oexperienced professloxmls.
Det, Ames expertly recovered the vidco evidence and wrote a thorough report, Det-Sgt. Berg,
the PCSD’s expett on child abuse issues, further investigated the matter, bul soon came lo ths
conoluston that the case had problems. thoroughly reviewed the fife, In¢luding
the video evidence, and personatly spoke wllh Del.-Sgt, Berg and the Ms. Thomas, veote 1t
detalled meniorandum explaining valid réasons for glilidieolination declsion. Det. Ames and
Ms. Mell may not agree with the PAQ's decislon, bul that do¢s not make the deefsion corcupt oy
suspeet, Bven il reasonable minds could differ on the proper resoluhqn of the matter, the
declston was the PAQ’s to make, There is po merll (o Del. Ames® enll for an outside Jaw
enforcement investigation, because the record does not suppoxl the notlon fhat there ‘was eny
Improper governmental action,”®

Moreaver, If a potential prosccution of Mr, Rosl was problematlc before Det, Ames
brought lis owrrent complalnt forward, it is even more ‘problematic now. It appears that
Ms. Mell continues to represent CK’s parcnls whilo also representing Det. Ames in cormection
whth his complalnt and the DWT iuvestigation, Del. Ames® ¢all for an outslde law coforcement
Jnvestigation and prosecution of Mr, Rosl, if accepled, could be beneficial to Ms, Mell’s other
clients, CK’s parents, {o the extent lhey are still interesled In pursuing logal actlon against the
school district and Mr. Rosi, Any prosecutor would have to tako this into nccount n making n
deoision af this point, and in defending Mr. Rosl in any fulure. proscention any competent
ctiminal defense lnwyer would highlight this additlonal Issus invelving Ms, Mell,

Fma!ly, durmg his DWT Interviesy, Det, Ames olaimed that the PAO or the PCSD my
have engoged in improper conduct in connection with its hendling of a criminal case agalust a
defendant named Ly Dalsing, and tn particular its handling of certaln Pphotographic cvidence
analyzed by Det, Ames as part of his forensic cmnpuler work, Ms. Dalsing, who spent time In

1 “Improper governmental clion” means any action or proposed acifon by a County officer or employes that Is
undestaken in the office or which Is related to an employee’s pesformance of his or her official dutlos, and

1. Violates any state or federal law or County ordinance; of

2. Constitutes on abuse of authorily; or

3. Creates g substantial snd specific danger to the public health or safety; or
4. Resulls In a gross waste of public funds,

Theso Is no evidence that any of 1his occurred With respest to the PCSD and PAO handling of ths nddle school
incldent.
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Picrce County cuslody before being released, is currently swing the connty for false arrest and
maliclous prosecuuon, and & central issue appears (o be the plwtogmphlc evidence, Del. Ames is
a witnoss in this oivil case, and Is represented by Ms, Mell in connection with {he malter, In
March 2013, both Det, Ames and Ms, Metl filed deolqrations In the Lynn Dalsing case in
connection w!lh whether Det. Ames may leslify at his deposition (o certaln matlers that the
conuly may be claiming as privileged. Defective Ames did not veference the Lynn Dalsing
malter In bis wrliten complabnt_or at any other time before hils DWT Interview, but ias now
suggested that It may be relevanl lo his alleged mistreatment by the PCSD and the PAO,
Deteotive Ames’ commonts or allcgations repavding the Lynn Dalsing watler are beyond the
scope of this report. They will not be Investigated by DWT unless and watll DWT Is retained to
do so.

VL CON CLUSION

Tor the foregolng reasons, thero is no merit to Det. Ames' current allegalions, Det, Antes
wis not the victim of retallation based on his prior overfime compensntion olalm or otherwise.
Likewise, thero is no evidence that the PCSD's or the PAO’s handling of the Kopachuiek Middie
School matler was In any way corrupt, or that Det.-Sgl, Berg's handling of the Investigation or
the PAO’s deeiston Lo decling prosecution wore moliva(ed by anything other than ab honest view
of the evidence,

Daled this 22nd day of May, 2013,

o . Cogpersmill
Davis anhl Tremalns LLP

1201 Third Avenue, Sufte 2200
Seattle, Washinglon 98101-3045
Telephions; 206.757-8020
Facsimile: 206-757-7020
Email: jeffcoopersmith@dwi.com
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Pierce County

Office of the Prosecuting Attorney v MARK LINDQUIST
Prosecuting Attorney
REPLY TO:
CRIMINAL FELONY DIVISION Main Office: (253) 798-7400
930 Tacoma Avenue South, Room 946 (WA Only) 1-800-992-2456
Tacoma, Washington 98402-2171 T,
Criminal Felony Records: 798-6513 E
Viclim-Witness Assistance: 798-7400 Wap,,
FAX: (253) 798-6636 ) = T
A, S
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LBy, ’
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August 12, 2014 T g

Michael Ames

c/o Joan Mell, Attorney at Law
1033 Regents Blvd,, Ste. 101
Fircrest, WA 98466

Re: Potential Impeachment Evidence

Dear Ms, Mell and Mr. Ames:

In representing the State of Washington, the Prosecuting Attorney functions as a minister of
justice. To administer justice, the Prosecuting Attorney has responsibilities for the integrity of
the criminal justice system and responsibilities that run directly to a charged defendant,

One specific responsibility is an affirmative duty to disclose potential impeachment evidence
to a charged defendant. Brady v. Maryland, 373 U.S, 83, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1983); Kyles v. Whitely, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995); Giglio v.
United States, 405 U.S. 92 S. Ct. 763; 31 L. Ed. 2d 104 (1972). "Potential impeachment
evidence" includes not only exculpatory evidence but also any evidence that could be used to
impeach the credibility of a witness called by the State.

This letter is to notify Mr. Ames that potential impeachment evidence exists regarding him, in
addition to the potential impeachment evidence which has previously been disclosed. We
intend to disclose this additional evidence to defense attorneys on cases where Mr. Ames is
expected be called as a witness by the State. Although we are required to disclose this
information to defendants, such disclosure does not necessarily mean the information will be
determined to be admissible in the criminal proceedings.

Specifically, we are in possession of (1) a transcript dated April 1, 2013, wherein Jeffrey
Coopersmith interviewed Mr. Ames, and (2) declarations dated May 12, 2014, executed by
Deputy Prosecutors Timothy Lewis and Lori Kooiman wherein they state that Mr, Ames
made false statements about them in his April 1, 2013, interview with Mr. Coopersmith.
Copies of these documents are attached.
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Michael Ames c/o Joan Mell
August 12, 2014
Page 2

The next scheduled trial wherein Mr. Ames might be called by the State to testify is State v.
George, 05-1-00143-9 and we intend to disclose the above-mentioned materials to Mr.
George’s criminal defense attorney. If Mr. Ames would like to provide our office with
additional information which he or you believe is relevant before disclosure, please do so by
1:00 p.m. on August 15, 2014, in writing, and emailed or delivered to my attention at the
Prosecutor's Office, room 946 of the County-City Building. Please be aware that such
materials may also be disclosed to defense attorneys.

Sincerely,

%/L_. '\J
Stephen M. Penner
Chief Criminal Deputy
(253) 798-7314
FAX: (253) 798-6636
spenner@co.pierce.wa.us




w E: Cot

303212

Interview of Mike Ames
April 1,2013

Jeff Coopersmith, Davis Wright Tremaine
Mike Ames

Scott Mielcarek

Joan Mell

OK. So we’re on tape now. This is an interview of Mike Ames. And can you
Mr, Ames or Det. Ames state your name and position for the tape, please?

Michael Ames. A-M-E-S. Pm a detective with Pierce County Sheriff’s
Department currently assigned to Computer Crime Investigative Unit,

Thank you. And you’re here with your attorney, Ms, Joan Mell. Is that right?
Yes.

And she represents you in connection with this complaint that you have filed in
this case?

Yes.
My name’s Jeff Coopersmith. I’m an attorney at Davis Wright Tremaine. I'm
been hired by the County’s Human Resources Department to conduct an

independent investigation of Mr. Ames’ complaint. And with me also is Scott -
and I’m sorry, Scott, ’'m not gonna mess with your last name.

I£’s Scott Mielcarek. Spelled M-I-E-L-C-A-R-E-K.

Mr. Mielcarek is a Sheriff’s Deputy and also in the Internal Affairs Department
of the Sheriff’s Office. And I think we’ve explained that to you before the tape
was on. Is that right?

Correct

Yes, I did.

And, Scott, can you go through what that was for the record?
Is it OK if 1 call you Mike?

Sure,

Mike, do I have your perinission to record your voice?
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Yes, you do.
Can you spell your last name for me?
Ames A-M-E-S,

And Mike, prior to going on tape, I sent you a form titled Administrative
Proceedings for Internal Affairs Investigation. 1 gave you an opportunity to
read that form and ask me any questions about that form. [s that correct?

Correct.

And it appears you’ve signed and dated the bottom of the form. Is that correct?
That’s correct.

Do you have any questions for me about that form?

Not at this time.

And then Ms. Mell, do I have your permission to record your voice?

Yes, you do.

Will you please say your name and spell your last name?

Joan Mell. M-E-L-L. And obviously that permission is conditioned on I'm
provided a copy of the audio.

‘K. Thank you.

I should also state that it’s April 1, 2013. And we went on tape at about 1:05
and you arrived I know right before 1:00.

All right. So, let’s start — if you' could just tell me how long you’ve worked for
the Peirce County Sheriff’ Department?

I’'ve been with the County 29 years. [’ve been with the Sheriff’s Department
just completed actually this week will complete my 25" year.

Can you just briefly go through the different positions you’ve had with the
County and the Sheriff’s Department over the years?

Yeah. I started out in 1988 in Patrol. I worked Patrol for approximately 2 %
years. Then I went and worked in the Peninsula Detachment as a Resident
Deputy for, I believe, 2 %4 years. Then I worked in Juvenile Investigation
downtown in the Criminal Investigative Division. [ did that for I believe it was
three years. From there [ went to the — [ went back to patrol in Lakewood and
then after about, I believe, a year in that I went to — went into the Traffic Unit.
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Worked Traffic Unit for approximately 7 years. Was promoted during the time
I was in Patrol, I also held extra duty assighments as a defensive Tactics
Instructor and SWAT team member. Did both those assignments for 10 years
which are additional duty assignments, I was promoted to Detective in June of
2001. 1 spent my first five years in detective as a fraud detective where 1
obtained a professional certification as a Certified Forensic Examiner during
that assignment. I went from there to the Sexual Assault Unit for two years.
And then I went to the Computer Crimes Division in September of 2007 where
I’ve remained til today and I just last year obtained a professional certification
there as a Computer Forensic Certified Examiner.

Thank you. And since 2007 when you started working in the Computer
Forensics field, have your duties been pretty much exclusively on Computer
Forensics or do you have other responsibilities as well?

The ﬂrst ﬁvc years --- well, T originally was hired Just tq do Computer
Forensics. !An individual that was leaving that unit whose pl'lce ] was taking did
cell phone examinations at thaf time, He came down with a very unfortunate
illness and had to leave the Dcpaﬂment and so the cell phpne qu is also tasked
with me for the last 5years. So I did computels, cell iphones, also am
responsible for handling mandatory weekend and on-call detectlve call ouj;s
which is usually two weeks a swing shift and three weekends {maudlble] serve

Exactly. Wherever a detective is needed. Yeah.

Now in the Computer Forensics area, other than yourself, are there others who
have the same type of responsibilities or is it just you?

It’s just me. There’s one other individual who works through the Special
Investigator or the Drug Unit. He does Computer Forensics but it’s all through
that end. Ie doesn’t have anything to do with general assignment,

[s that Ryan Salmon?

No, Ryan took over cell phones {inaudible]. John Crawford does the
Narcotics

Narcotics. {inaudible]

So your cascload in the forensics area is — it’s not Narcotics but it’s — it’s what?
What other? What’s -- any other — any subject other than Narcotics?
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Yeah. I would say a third — probably a third — third to 40% of my case load is
child pornography cases; child exploitation cases. Then it’s everything else.
It’s - 1 work everything from homicides, property crimes, identity thefts,
domestic violent situation. Anything where a computer or electronic media can
be used as a crime or as evidence.

And it’s pretty ubiquitous now that computers are involved in everything, I
suppose, right?

Correct,

So, before 2007, when you took the position, did you have any particular
training in that area of Computer Forensics?

No. The only experience I had in computer — dealing with any type of
Computer Forensics was when I worked in Fraud, And 1 had — identity theft
was really booming at that time and so I had the opportunity on numerous cases
to seize computers. And so 1 worked closely with the Computer Forensic
[inaudible] in submitting evidence to him and then obtaining the result after he
did his examination.

Now since 2007, did you have to take additional training in the area of
Computer Forensics?

Yeah. [ just --
P’m sorry. Go ahead.

Yes. I've had extensive training. And I have to — I continue to have training -
keeping updated training. I've taken basic and intermediate Computer Forensic
courses through the National White Collar Crime Center. [’ve taken basic,
intermediate and advanced courses through two forensic tool software vendors.
One is called Guidance. Software. They use a program called In Case. And the
second is Axis Data. And they have a software called FTK. And — let’s see —
taken some training — I’ve had beginning and intermediate training itself on
investigations also.

So, -- so these days do you — do you deal with the cell phones or is that Ryan
Salmon who deals with the cell phones?

Ryan now unless he’s not here. Then [inaudible]
OK. So you still havé to have that skill set {inaudible].

Yes.
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Alright. Now, at some point in time was there an issue that arose with working
the overtime hours and perhaps even on training hours where you and — and
others weren’t being compensated appropriately?

Yes. It was specifically me that wasn’t being compensated.

But were any others involved in that situation other than yourself, as far as you
know?

Just based on what was reported to me by a supervisor,
What was that report? What was reported to you?

Well, the whole program on how the overtime was being run and how certain
areas were conducting the — the overtime [inaudible]. Your question’s a little
confusing.

Yeah. No. T'll start again. I'm sorry. [ just -- So, at some point did you make a
complaint regarding how overtime hours were being paid or were not being
paid?

Yes, 1 did.

And — and can you tell me when that was and what the nature of the complaint
was? '

Can 1 give a little background to help you out?
Of course. Please! No. Absolutely.

When I — when I got hired to do the Computer Forensic job, at that time
Lt. Bomkamp was the one who recruited me for the job. At the time he told me
that I would be assigned doing just Computer Forensics and [ wouldn’t have to
worry about doing any of the cell phone investigations because of the volume of
the cases and the learning curve on learning the Computer Forensic end. So part
of my interview when I took the job was that I had — I was told and in -- written
in the job description was verbiage that [ had to obtain a professional
certification as a Computer Forensic Examiner. I was told by Capt. Bomkamp
and Greg Dawson who was the previous examiner at that time that the
certification they wanted me to get was through the International Association of
Computer Investigative Specialists. The acronym is called IACIS. And that it’s
a very extensive program. It takes six months and it involved a ot of work — a
lot of hours to obtain that certification which was gonna be -- have to be done in
conjunction with my normal duties and also the requirement, fulfill it, took me
hours on personal time. They told me when 1 was ready to do that that — they
would give me then resources necessary to obtain that certification. So six
months after taking the Computer Forensic job, 1 went to my first actually
Computer Forensic course — was a two-weeks [sic] course for IACIS. I came
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back -- Greg told me that they were giving me the cell phones. ‘Cause my plan
was to come back from the TACIS course and take the certification in
conjunction at the end of that two-week course.

Pm sorry. So, who is Greg — you mentioned?

Greg Dawson is the Previous Forensic Examiner. Unfortunately he has passed
away.

And so when [ got back [ was tasked with all the cell phones. 1 didn’t have any
training in the cell phone end. So I then had to basically learn two forensic
ficlds at the same time. So, I wasn’t able to learn the cell phone forensics, the
Computer Forensics and get the certification done right when I got back from
that class. 1expressed that to my --- to the administrators and they said, “Well,
when you feel you’re ready to take the — to take the course, let us know, We'll
get you the resources you need.” -- you know “We’ll go from there.” So when
you take the IACIS course — it’s a two-week course — the certification they
allow you to have what’s called a coach — through [ACIS where you can ~ you
send your practical problems to — he reviews them — and then it kind of helps
guide you along through the process since the process is pretty extensive, They
only give you three years after you’ve taken the course to have a coach
available, If you go beyond that, you don’t have a coach and the success rate of
passing without a coach is low. So, I had gotten to a peint where in 2010 that [
knew — 2011 — 1 was gonna have to take that certification. So when 2010
probably in — it would have been September/October — right about the time they
start popping budgeting for the next year — the other person in my lab, Rich
Boce, who’s an examiner — he kept track of the budget. He would send out
quarterly to our administrators just an update on the lab. What our expenses
were. Training we’ve spent. Kinda where we’re at. So we made a point in
2010 in the Fall to advise the administration that ’'m gonna be goin’ to this class
— just to let you know there’s gonna be added expense and just time to give you
heads up — this is the year I'm gonna do it.” So they had — before I got into the
program — probably maybe 10 months knowing that for sure I was gonna take
the course. In June of 2011, I started the certification course.

How long a program is that?

It’s a six-month program and I logged between 800 and 1000 hours to complete
the program,

OK. So pretty much full time, basically.

Yeah. I spent a lot of nights. Lot of nights and weekends for that time working
on that. T got into the program in June. I believe the — (I wanna say the 4™, 1
may be mistaken) —but somewhere around the first week. And my supervisors
were all impressed that I was into the program. [ had send some letters of
concern to her emails letting her know, “Hey, prior to me getting the program,

Page 6



M

303212

likely it was after the first of the year — my case load for computers is big, cell
phones are — are bogging me down here — and I'm gonna have to do the
certification. You know, if I don’t get relief in some area, I’m gonna be doin’ a
ton of this stuff on my own time and it’s gonna incur a lot of overtime. Just, so
you’re aware.”

And who did you tell that to?

Well, went all the way up to Mike Portmann, the Lieutenant [ believe at that
time was Todd Carr, and Capt. Bomkamp were all. So when it came time to
actually start the program, [ notified ‘em I was in it. No duties had been taken
away from me. I still had my normal load. Cell phones — everything else. And
so I got into the program. I was paid - I started turning in overtime slips for the
first —well, it was probably — T think I got paid for almost three weeks. Two and
one-half to three weeks. My slips were comin’ through. Capt. Bomkamp was
approving ‘em. And then all of a sudden one day I just get an email from him
saying, “Ah, well, I don’t think that — didn’t realize it was gonna take this much
and we really don’t have the money so, not [inaudible]

That’s an email from Capt. Bomkamp?

Yeah.

And just flat out refusing to pay the overtime?
Exactly.

Even after you’d submitted the slips?

You know — he -- he had already authorized — I'd been paid two cycles of pay
periods of overtime. And then he just cut it off,

I'm assuming that email exists somewhere? I have to — I have not seen it, Was
that part of the file? Maybe it’s a question for you?

[inaudible) I’11 find i,

So we can get that?

Should be.

Da you have [inaudible] complaint?

From the earlier time. 1— I do have the [inaudible] yes. As to whether I have
every document that was uncovered or used in the course of that. But I'li get it.
So you're describing the email though,

Do you think that was in July though [inaudible]?
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[ want to say — it’s either gonna be the last week of June/first week of July.
Couple -- right within that time frame.

And — and this is an email from Capt, Bomkamp — and as you recall it, he -- he
refuses to pay the overtime?

Correct.

Does he give a reason?
Not really, Not really.
So then what happened?

I, well - I thought of two things, actually. One, in the back of my mind, I was
wondering if it was related to an incident that occurred a couple weeks before
that regarding another case I had with some County Prosecutors. And my first
thought was, “Well, I need to report this to my direct supervisor to let him know
I’ve been cut off.” ‘Cause Mike Portmann was my supervisor at the time. He
was very pro-active in supporting me in getting the certification and he
understood my workload so he was — he said, “Let me know regarding the
overtime, “If any -- if you have any problems with it,” he goes, “I know your
workload. And I want to make sure that you're paid for it.” ‘Cause he
understood how much time it was going to take. So I told him I’d been cut off.
He went to the Lieutenant, Todd Carr, and advised him. I had been contacted
by Todd Catr after that advising me that in his opinion he felt T should be paid
for the overtime and that he actually had gone to Capt. Bomkamp and had
expressed that to him, And that basically that the decision was made and I
wasn’t to be paid for it.

So — so question about this, And obviously there’s a lot of history here and ’'m
just getting up to speed so just bear with me [inaudible] The — and I don’t know
the answer to this. But is — was there any requirement or rule that you are aware
of that prior to incurring your overtime working hours, you get pre-approval for
that or anything like that? And if so, was that done or — just tell me how that
works. And — and I'm not asking the question ‘cause I think there is — I just
want to mention,

Actually, you know what Mike, I think there’s a whole — doesn’t Masko have a
recorded statement from all of that?

In the internal affairs investigation they conducted, yeah.

So I think that that’s probably all the detail. I hate to have him sit here and try
to remember it without [inaudible] complaint {inaudible]

Actually, I have those — those interview transcripts — like from Chief Masko
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About the overtime thing?

So I can look at that and if that’s what it is, then that’s helpful just to point that
out, so thanks,

Yeah. There were — there were emails in there from actually one’s from the
Chief — Chief Adamson telling me when it’s time to take that, they would
supply full resources {inaudible] to make sure I had what [ needed to get that.

OK. And that’s fine. And [ - and it’s a fair comment when I try to make you
do a memory test where there’s documents — that’s fine. But going on with the
story — so —you get this email saying they’re not paying you overtime and you
were describing how Det.Sgt. Portmann was — had been supportive of -- and
Lt. Carr had also been supportive. And then where did this end up at that point?

That’s where it stopped.
That’s where it stopped.

[ didn’t hear another thing until — til towards the end of — well, Mike Portmann
frequently — he comes out once — once a week or once every two weeks., I'm at
[inaudible] Tacoma Police Department. So Mike comes out — check on me—
see how I'm doin’ - see if I need anything. He was — you know — asking me
along the way — you know — make sure that ya — you keep a log of what you’re
— you know — of your time, Let him know of — let him know if I worked hours.
And - but he wanted me to call those in. He didn’t want me to put them on a
document.

Det.Sgt. Portmann wanted you to call in —

-- and tell him if I did some work on — on the thing, Just what 1 did. He would
kecp thlS a!l ona log

ATEELI ::w : ._' 40 - .-_.:, S __,; L e & ‘
. lv, N .

OK. Just sp I understand the two dtffereut things On the one hand thele were
slips for ‘ayertime -~ whatever yoy want fo oall ‘em.’ Documems Ahowing the
Ovvrtln}e tnat yon subimlfted tha vop snid Capt, Bomkamp d Idn:(pay pr refused
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No. [ submitted approximately — I think I had — I’d have to go back and look.
But — maybe 10 slips that were — he signed off on. He paid.

And those were the ones he was emailing about?
Who was emailed?

Capt. Bomkamp.
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When he said that — you said that there was an email which I'll get — but you
said there was an email saying that they’re not — he’s not gonna pay — the
Department’s not gonna pay those — those overtime hours —

-- ANYMORE.

Anymore.

He was cutting me off —

I see.

-- if I submit anymore.

So the 10 you submitted, those will be paid.
He paid ‘em.

He paid those.

Yes.

Then he was cutting you off — saying we’re not gonna be paying you for any
additional overtime going forward?

Correct.

And that was in approximately when? I’m not gonna hold you

Well, end of June/beginning July. Sometime in that framework [inaudible]
Alright.

Might have been beginning of July.

So the going forward after that was when Det.Sgt. Portmann wanted you to call
in the hours?

Well, he said keep track. Yeah. He said keep, “Keep track.” He — he told me —
“You know. They’re not gonna pay ya.” So he said, “You keep track of the
hours you do.” He said. “Let me know on weekends. When you do stuff on
weekends, call me and let me know.” You did some hours and I'll keep track of
those.” I told him I’d keep track of what I’m doin’ during the week; I’ll let him
know the time I do on the weekends. And so that’s kinda what we went with
through the rest of the [inaudible]

And that was what — what was — that was the procedure if that’s what they call it
after that email where you were cut off from doing further overtime. At that
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point, am I right, that it moved to a system where you were calling in your
overtime hours to — to Det,Sgt. Portmann?

Just my weekend hours,

Weekend hours.

Correct,

And — and then you would keep track, I'm assuming --?
I kept my own log.

You kept your own log and then, as far as you know, Portmann was also
keeping track of those hours?

That’s what [inaudible]

To what end? If they weren’t gonna be paid,
[inaudible]

-- what was the point?

The point was I was gonna re-address it later because [ didn’t think it was right.
Because I'd been promised something that T did not get delivered [inaudible].
The time commitment that certification took and the re—and them not taking
anything off my plate at work caused me a lot of time away from my family.
And a lot of stress and all because of that. And I didn’t think it was right. 1
think I was — you know — I'd been told - I’d had it in my job description that I
had to get the certification. They were fully aware of it was comin’ and just to
be cut off — I — I thought, “No, I’'m gonna — I’m gonna address this at the end.
And I'll wait and see how many hours I incur. I'll figure out what I’li do at the
end.” I didn’t have time to fight that battle; carry the load of — technically three
people. A computer friend at the job today said, “It’s a two-person job, no
doubt about it.” Cell phones is a full time job. Shown by Ryan gettin® full time
position. *K? They took none of that off my plate. Plus they expected me to do
the certification. So I did everything they asked me to do. 1didn’t have time to
fight a legal challenge over this overtime in the middle of all of this. I needed to
focus on my job and on my cettification.

I understand. And so this system where you were callin’ in the weekend hours
to Portmann; keepin® your own log. And at the time that started, was it your
understanding that you would eventually be paid for those hours or was there
something else that you were gonna get? Or how was that gonna be dealt with?

Ah, Mike said basically we would -- we would work a way to find out how 1
would be compensated when it was all done,
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And so, what in fact happened though — going forward? Just - my
understanding from reading the file was it was — there was an issue with comp -
what’s called comp time. Where instead of paying you overtime — you know,
the people in this situation would be told they could take off hours. So maybe
you can tell me about that if that’s [inaudible]

I just don’t wanna violate the non-disclosure agreement. So I’m gonna ask, can
I answer in this setting? I just don’t wanna get {inaudible]

[inaudible] These are all questions that have been actually

And I -1 don’t really want to expend all our time talking about the overtime law
suit. I just want to get the background so we can go to — so — Joan is absolutely
right. This has all been dealt with and it’s been resolved. And -- but 1 just
wanted some — get your take on it and see who some of the characters were and
I can -- {inaudible]

Well, if I - if [ can — yeah. Idon’t have any problems with it.

Let’s look here. 1 think that there’s just an admonishment here. An agreement
with the County that he’s not — that the claims have been resolved. He’s not
filing any further complaints with regard o overtime issue. Including any
complaint of improper governmental action as to that, So that’s — would be the
only limitation. 1 wouldn’t frame or couch any of this as [inaudible]

[ wouldn’t either. But let’s — let’s try to move through this settiement
agreement quickly for a sec,

OK

So, my understanding is at the end of the day, you brought a complaint about
this comp time situation. And after — I mean — things happened, the
investigations were conducted and so forth, eventually you were actually paid
for the hours that you had worked overtime. Is that correct?

Yes, | was.

And it was — this is not exactly — but it was approximately $12,000, is that
right?

With legal fees,
Yes. $12,000 including legal fees?
We can just put the settlement agreement in

[ have. But that’s — that’s correct. ! mean
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And that was in February, February 2012,

Right. I’'m mostly familiar with any — a memo that went out that — I think from
Undersheriff Bisson that talked about — “We don’t have a comp time system; we
can’t do that.” Do you recall that?

Yeah.

And [ have that document, I’ll show it to you in a bit but -- you had — I think —
alleged originally — and tell me if this is right — that Det. — Capt, Bomkamp was
knowledgeable, involved in some way in the comp time system that was not
appropriate under the County rules.

Correct.
And also, Det.Sgt. Portmann. Is that right?
Correct

Now you told me about the email {(which we’ll get) about Capt. Bomkamp
cutting you off and not paying overtime. And what P'm wondering — ‘cause 1
have it in the file and obviously I haven’t seen everything in the file— but what
was the evidence, if any, that Capt. Bomkamp was involved in the comp time
situation rather than just Det.Sgt. Portmann being involved?

The — what Det.Sgt. Portmann told me — he told me the little program that they
had going was that the -- he told me was at the direction of — coming from Capt.
Bomkamp.

And so that’s what Portmann told you?

Mmm, mmim

That the — that the comp time system was at the direction of Capt, Bomkamp?
Correct.

And — and there was other evidence of that too.

On - what was that?

That [inaudible] remember [inaudible] conversation knowledge that we got
from Masko. I think he confirmed that --

-- it had been occurring in other areas.

And that was — that was the system they were doing and there was nothing they
could do about it. And Todd — he asked Todd — Todd said, “There’s nothing we
can do about any [inaudible] claims,
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Oh, yeah. Yeah.
What? So what was that about, sorry?

It’s just about the whole process. How — how the process of how you got your
comp time. Like-- \if you want to know how it was presented to me or — would
that help? Or? Tmean it’s in there.

No, I know. And I don’t-want to spend — you know — inordinate amounts of
time on this but what I'm just looking for is — I understand Det.Sgt. Portmann
was directly your supervisor and was the person who was dealing with this
comp time system, right, is that correct? He was directly running it, [ mean..

He was one of several people he told me about.

But then, the evidence that Capt. Bomkamp in particular was involved was from
something that Det.Sgt. Portmann told you, is that right?

Correct.

Is there anything else, written or oral, that suggests, proves, demonstrates in any
way that Capt. Bomkamp was involved in the comp system? And [ don’t know
whether he was or wasn’t, | just want to know what the evidence was.

[ don’t — I don’t have anything other than what was told me by my Sgt.

Did you feel in any way at the time that you settled that matter with the County
and — you know — you were paid — did you feel in any way that anyone harbored
ill-will against you or — you know — held a grudge or anything of that nature?

At the moment — at the time I was paid, no, I didn’t. When I was paid, I just
wanted it done. I tried to keep it as quiet as possibie and just wanted it done and
—and to move on. No, I didn’t. Not on this Department, anyway, I don’t think
anybody held a grudge against me.

All right. So let’s move to — you know — after that, That — that’s February in
2012. Does that sound right? '

Correct,

This was resolved.

Right.

As it turns out — around that time in February — there was an incident at the
Kopachuck Middle School. You might not have known about it right then in

April — I’'m sorry — February. But I think that’s actually when it occurred. Do
you recall that?
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That’s confusing. I gotta clear up the record on that I didn’t know about then so
he certainly didn’t know about then. He didn’t know about anything happening
at Kopachuck in Februyary 2012.

That was my point,
I understood that’s what you meant.

The — the incident in fact occurred in February 2012 but you didn’t learn of it in
February 2012,

No.

Right. You learned about it sometime later which we’ll get into,
Correct : o

Now, the,ne s ultimately — you eventually dld a very dctaxlcd wutten complaint
or report; that you submltted to Undersher 1ff Bisson, ught‘7

Yes, Idld '. o 7 ' P

And [ wanted to show you something ‘cause I think it’s very thoxough and it’s, I
think, helpful in building theough'’ thie timeljne, if you don't m{nq So, jet. me
just hand it ta you. And these have numbcrs on the bottom lght and you sec
the first page 1s 2Z:0F 420, Apd it's easy 10 refer tp those mmiﬁérs ta djreet yau
in cortain pages.” T'ii Just tell you the veason for that numbermg 1s !hm it's Just
the numbering from the complete file I got from [inaudible}. So this is as part
of it and it’s from your complaint. So am I right that this is your December 12,
2012 complaint you submitted to the Sheriff and also to Undersheriff Bisson?

Yes.

And am I also correct, Mike, that this was done — this whole piece of work — the
complaint — was submitted at Undersheriff Bisson’s request?

After cons — after a meeting with Guild. I -1 originally went to the Guild about
it. And they had a meeting with Undersheriff Bisson. That’s correct. She
advised them to advise me to write up something and submit it to her.

And — and then that’s what this is?
Yes. Yes,

All right. Thanks. So it starts out saying that you're requesting a criminal
investigation by outside state or federal law enforcement agency into the
handling of the Kopachuck Middle School case. I just want to clarify
something. Like — there’re two different things and one or both are going on —
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so I understand. Is your request that there be a criminal investigation of the
alleged retaliation against you or are you saying that some outside, independent
law enforcement agency should reinvestigate the incident to determine whether
it should be — you know — referred for criminal charges?

I think the — I think it’s a combination of both. Actually. And the reason I was
asking for an outside law enforcement agency ‘cause again, earlier I alluded to
something 1 thought may have been related to something that happened to me in
the -- in early June, and that, I believe, has a bearing on all of this.

Maybe you can tell me what that is? What happened to you? You talking about
June 20127

‘11,

‘117 Well, what was that.

Mell oughta talk about it.

[ think that you can give a little background.
OK.

I think I would try to summarize it. I mean you can just summarize the case
maybe - just say the case.

All right. There was a case [ worked in 2010 called Stare v. Michael Dalsing.
Him -- he was a guy who was arrested for raping his daughter and his
granddaughter; taking pictures of them. It was a huge child pornography case.

An actual producer — alleged producer?

Yes. Correct. The assigned investigator to that case was a detective who is
retired now. Name’s Debbie Highshman. Unbeknownst to me at the time that
she made the arrest — she arrested the guy’s wife for child molestation. She
never notified me about the arrest. No prosecutor ever contacted me about the
arrest. However, in June of 2011, 1 was called to a mceting with two
prosecutors. And Debbie Highshman supposed to be there. It was June i3,
2011, It occurred at the Headquarters Division downtown. Come to find out at
that meeting — again — I wor — I got that case October of 2010 and 1 had heard
that this woman had been arrested but I thought it was on something Debbie had
developed on her end of the investigation, ‘Cause all 1 do is the electronic
media. Well, I had in the beginning of that investigation, Debbie had asked me
(just long story short) for some pictures that she could show the prosecutor for —
to show them an update in the very beginning of if we had a child porn locator
on this stuff, Well, there was a picture on there that at the time that I turned it
over (I turned 40 pictures over to Debbie — most of them with pictures of kids’
faces because Debbie said she didn’t know how many kids may have been
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involved in this case). So I said, “Well, here, just getting into it. Here're some
pictures that qualify as child pornography; here’s faces of kids. [ can’t find any
file data within the files that show me when they were taken. X of data wasn’t
available but here -- Can you show some victim’s of the family — just show the
faces of these kids — see if they know any of these kids? If they know any of
them, let me know. I'll focus on those pictures. If they don’t, then they’re just
child pornography, It’s added. You know - big part of the case but — I just
needed to know — do we have victims ID’d in here?” Well, there was one
picture that had a very obese woman laying on a bed with a small child on top
of her. They’re both naked; they’re both — legs are — are splayed out. And you
can’t see the woman’s face. You can only see hair, body style. I had found
some pictures in the computer of the suspect’s wife in a bedroom in various
poses naked and she was an obese woman. Well, the picture with the kid on top
— I had pretty much eliminated any of the background — any of that picture is
coming from inside the house. ‘Cause I looked at all the house photos from
before. So when Debbie came out, I showed her these pictures and I said, --
she goes, “Oh, that looks like that could be that lady.” And I said, “Well, I'm
pretty sure this picture belongs to this other series of photos.” There were series
of photos piled with a name. A female’s name. That picture, 1 was pretty sure,
belonged to there because T had — I had eliminated all the background stuff.
Nothing matched in any of their pictures in their house. [ can’t ID the woman
‘cause she’s covered. The body style was the only thing that made me go,
“Mmmm, I’'m wanna look a little farther.” Which is why I went and locked at
the background stuff — looked at the photos. So when Debbie came out in
November, I told her — she goes, “Oh, that looks like it could be a woman!” |
go, “Well, you know, body style similar — you know — but I really think it
belongs here.,” Just if you can ID the kid, let me know. Because the other
examiners I work with hadn’t seen this series of photos before. It was child
porn series. And I had seen the series before. And so [ said, it was an casy way
for me to eliminate that picture,” If she’d just show this face to a family,
they’re either gonna know the kid or they’re not. Well, I turned that picture to
over in November, Inever heard a word back from her on that picture.

That was 20107

2010. She arrests Lynn Dalsing in December 2010. I know nothing about the
arrest, She doesn’t call me about it, No prosecutor contacts e for any reports
or anything regarding the arrest. You know — I just thought, “Well, she
developed something through her investigation so she had [inaudible] she had

" arrested her for child molestation., So I thought, “Well, one of the kids or

somebody must have gave [sic] information that led her to that PC. So again, 1
finished my child porn end of the case. There were two suspects involved: a
guy and a friend of his who was bringing the daughters over to him and let the
friend molest and rape the daughters too. So anyway, 1 got done with my
investigation — was probably in — I wanna say—imaybe — March. I’d have to go
back to my report — but maybe about that time March 2011, In June 9 I think
it’s the 9fh, I get an email from Debbie saying, “Hey, Mike, the guys have pled
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guilty to this case. Good job. But the woman’s not. And the prosecutor wants
to know if there’s anything in the computers that you can tie the “I said I did a
thorough investigation. I said, “Nothing in those computers led any child porn
to the user name of Lynn Dalsing.” Nothing in there, going back to her. And I
said, “Absolutely nothing.”

And you include in that the picture of the obese woman on the bed.

I commented on that. I said — I said the only possible link was that one picture,
And 1 said, we can’t see the woman in that picture. I said, “So you couldn’t
even prove that was her either.”

And you said it didn’t even appear to be the same home because of different
[inaudible] '

Yeah. She — yeah! And so I said, “No, absolutely not. Tdon’t want to go back
into that case. That case was horrific, I mean the volume of child porn. That’s
the largest case I’ve done. The volume — just the horrific nature of what those
guys were into. So I said, “No. No, thanks. There was nothing there,”” That’s -
- and that was that. Well, then I get a — I get an email back from Laurie
Koyman who is the prosecutor in the case, Debbie had forwarded Laurie my
response back to Debbie. She forwarded that to Laurie. Laurie replies back to
me and Debbie and says, “Mike, I think you’re missing the point. That the guys
pled guilty to child rape — not child pornography, And we need to get together
and go over the evidence.” And I'm — like -- thinkin’, “Great. Charge of child
porn in it. Six months worth of work!” -- you know — so I’m not really happy
with that, [inaudible]

Although the child rape is gonna be [inaudible]
Exactly.
[inaudible]

It would’ve but it also would’ve been nice to know several months ago if they
were doing that — to let the examiner know so I don’t get exposed to thousands
of more pictures that I really don’t need to be seeing — you know. ‘Cause that
was tough case. So, she says, “Well, we have to have a meeting. And Tim
Lewis was the other prosecutor she cc’d on that. So, when are you available?”
“Well, when do you want to tatk?” So she said, “How about next Monday?”
So we set up a time for Monday, 13", Supposed to be me, Debbie, Tim Lewis,
and Laurie Koyman. And what I'm about to say is the truth — 100% truth. This
happened to me and I think it’s related to this whole thing. I get into that
meeting and the first thing is it’s Tim Lewis, Laurie — and | say, “Where’s
Debbie?” “Well, Debbie couldn’t make it.” And I said, “OK. Well, by this -- 1
had some questions for her, but [ guess I’ll ask you.” I said, “Obviously, we’rc
here on — regarding Lynn Dalsing.” And I said, “I want to know, did the picture
I gave to Debbie with the child on the bed, did she use that as any probable
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cause in this case?” And I said, “Because if she did, she never should’ve
because I never identified that lady in that picture as Lynn Dalsing. So can you
tell me if that was used?” “Well,” Laurie says, “Well, Michael, well, it wasn’t
just that picture that the — Debbie showed the kid to one of the family members
and the family member said, ‘Well, it kinda might be look like — might have
looked like her sister.”” I said, “Well, that’s not really good enough. Was a
positive identification made on this child?” No, there wasn’t. So then 1 said,
“Well, ’'m telling you as the examiner in this case, if you guys use that picture,
you were wrong. Because that picture belongs 100% to this Felicia series over
here. All L asked Debbie to do was ask, does anybody know that kid?”

Did you ever pull this is due to probable cause or anything like that?

Yeah, [ actually had — came across it inadvertently a few months prior to
checking the status of Michael Dalsing’s case [inaudible] and 1 noticed Lynn
Dalsing in there. I didn’t know she had been — this was a couple months after
she'd been there. So I read the probable cause and Debbie talks about in there
pictures about — multiple pictures about Lynn Dalsing with kids — and naked
and stuff. And saying that the kid ID’d and so I’'m thinkin’ at the time, I
thought, “She’s got their work.”

Oh, so when you read that, you just assumed she might have other —
I assumed she developed other probable cause.

-- probable cause. But you didn’t think it was the picture that you had discussed

No.
-- with Debbie.
No. No. ‘Cause -

So, even though you had looked at that probable cause statement prior to the
meeting with the prosecutors — like — it wasn’t — you didn’t know that that’s
what they may have been referring to. So you asked the question,

Ycah! And I didn tl ‘Cause 1 thought “Why are we asking — why are we
talking - why are we here now? Because nobody called me. Debbie didn’t call
me abgut the arrest. The prosecutor — usually that would have been — if they
used that 1t,wuu|d have been my PC. I should have done an arrest report, In
theory, if I was the one that developed that BC." So I'm — like = "“Hey,” you
know, “Is that the only thing you’re holdin’ this woman on?” ‘Cause I knew
she was still in jail. And then she said, “Well, it was other — you know — other
stuff like this.” And she said, “Well, that’s besides the point.” She said, “We’re
here because we want you to go back into that case and redo the entire case with
Lynn Dalsing as the suspect now for child pornography.” And I said, “No
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way.” [ said, “I can’t go back into that case.” I said, “One, I haven’t touched
that case in four months. 1 wrote my two reports on the Dal — on the Michael
Dalsing and the Mays part of it.” And I said, “That — that evidence is stale.” |
said, “You’re gonna need a warrant now to go back in if you’re gonna use her as
the focus.” And I said, “You don’t have any probable cause.” I said, “I did a
good investigation. 1 said, “I’'m telling you, like I said in my email, there is no
connection to Lynn Dalsing in the child porn {inaudible] computer.”

But you already looked at it all, you’re saying.
Yeah. Yeah,

And what — just out of — you know better than I. But why would you need a
warrant if you were already legitimately asked as to all the material in the first
place with other suspects?

Because they’re asking me to put a person as a suspect that I've got no probable
cause. ['ve already been there. [’ve already established the fact that most
computers 1 examine — she didn’t have any link to the child porn.

Who’s computers were they?
They were the Dalsing — they came out of their house —
The family.

-~ the family, yes. All right. So she said — I said, “No, I’'m not gonna do that, —
you know — “You’re gonna need a warrant to go back in there,” She goes,
“Well, we want you to write a warrant.” [ said, “I’m not writing a warrant.” 1
said, “I don’t have any PC, And I’m not doin’ that.”

No PC for Lynn Dalsing,

For Lynn Dalsing. Yeah. Because there was nothing in there at all with Lynn
Dalsing. I could tie all the child porn to one guy in that computer rcal easily. It
wasn’t her. And I said, “No.” [ said, “No, I’m not gonna do it.” I said, “You
can have Debbie write it.” [ said, “You guys write it.” But I said, “Don’t bring
the case to me.” T said, ‘Cause I’'m not gonna do it. I know what you guys are
asking me to do and I'm not doin’ it.” And she says, “Well, we want you to do
that” :

Well, when you say that you know what they’re asking you to do, what was it
they were asking you to do?

They were asking me to do something unethical.

Which was go inside without a warrant without a PC.
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They had been holding the woman for six months. It’s very apparent in that
meeting they didn’t have anything to hold her on. OK? They — and — and I said
that to them. And I asked her. [said, “Laurie, Debbie didn’t call me once when
she arrested her. You never called me. All right? If — if you guys think any
picture that I had had any association with this, why didn’t you call me six
months ago? I’d a told ya, if it was that picture Debbie’s talkin’ about?”

%

Did you gct an answer to tlnt? Was it that p:ctmc that was used to support the
arrest — and detentlon of Lynn" : :

I didn’t get a — yeah - well she sald = she said, “That plcture AND other
information.” So, yeah, she did. So I told her, I said, “Ldok.” 4--you know.— 1
said, “If — if that picture is what you’re relying on probable cause,” I said, “you
need fo let:her out.” 1 said, ["Cause that’s not her.” “Well, wo want you to, do
this,. Wd wani you togob back in. ‘We want you fo do ths wﬁh hpa as the @QPS'”
Isald. “Wﬁat “s.your probable cause, then?” Well, the probqblg‘gause tp hgr )\ma"
the faot fhat éhe lived in the house. I said, “Well, T did tlie compme;g a!rqa Yy
There's no!yser name; with Lynn Dalsing associated to that,  §o I'mpat ¢ pln

]t." So then Mr. Lewis chimes in. And he says, “Mike, thtsq]sl\bw this Is; gonr; ]
gq." And} "sgys, ‘EYoq re gonna go do what we’re askmg ypu

: ;  do” He gpld,
“We're ang 2te herg wlth dilcct ’ —he called it ordery™ "Wo're hetp af
the d;fectiqn Qf our supervisgr )v]\o )vants --'who s follow ;{g h s',";qSe c]ose[;'

today, S0, yptﬁre dopna, do whpt we'ro asking yoi to do \BUgG o ]mv;a Ty go
back fo him. And if. wo gp back io_him, he's ful ¥ rea y 0 go' i’ yotgr
supervisors and tell thém you'ré not cooperating. » ‘And I sald; “Well: - T said,
“You can go back to your supervisor and you can have him cail my supervisor,
Mike Portmann, and you can make any complaint you want.” And I said,
“Mike’s gonna come to me and he’s gonna ask me, ‘What’s up?*” “And when |
tell him what you guys are telling me to do here today, he’s gonna back me,
‘Cause he knows what I went through on that case and how much work I did.”
And then Lewis says, “Well, it’s a little bit bigger than that, Mike.” And I said,
“Well, OK.” T said, “You got lots of supervisors. I’ve got lots of supervisors,
Let’s cut to the chase, Who are we talkin’ about?” He said, “Mark Lindquist.”
He said, Mark Lindquist has told us to tell you this directly. You either do what
we're sayin’ or if you don’t, he’s fully prepared to go to your boss — not Mike
Portmann — Paul Pastor — and tefl him that you are refusing to process evidence
in this case. And if we have to do that; he has to do that; you’re gonna be in
some trouble.” And then Laurie chimes in, “Yeah, Mike, if that happens it’s not
gonna be good for you. It’s not gonna be good for you.” So I told them both, [
said, “Well, you know what? [ said, “Mr. Lindquist then should have come
down here with you and told me himself.,” 1 said, “’Cause I'm still not doin’
nothin’, [ said, “I’m not doing anything that I think’s gonna violate anybody’s
rights. And in my opinion, being the investigator of that case, knowing what 1
had known through that whole investigation; looking in that computer; looking
at the user activity in that computer; there was nothing there to focus Lynn
Dalsing with child porn.” And Laurie says, “Well, you know, we can use the

‘ and we haVO jo comq back and |¢pq]'t to him what you np};ycr. tp ys In ht‘d’é
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argument that — that anybody in that-house could a had access and could have
been lookin’ on it — just using — you know — loggin’ on — there was no —
anybody coulda logged on and if the account was open.” 1 go, “Yeah. That’s
true. But you know what? What singles Lynn Dalsing out then from any other
person who ever went in that house over the last year who may have been on
that computer? You know, There’s nothing.” And I said, *No.” She goes,
“Well,” and then she starts — takes my reports and she starts playing the —
double advocate — 1 guess — if you call it that — “Well, Mike, it says in here
there’s other computers that you just previewed that had child porn on it. You
need to go back and look at those.” And Isaid, “No, I don’t. You dumped the
case.” [ go, “You’re not even charging any of the child porn.” 1 said, “When I
knew — I heard this case was being pled, I stopped because of their horrific
content of what 1 was having to see.” I said, “There’s no reason to go into
those.” I said, “You’ve dumped the case. He’s not being charged.” “But we
wanna charge Lynn with this.” 1 said, “We don’t have PC to charge Lymn
with.,” And she goes, “Well, here it says on here that there were cameras. Did
you look at those cameras?” And I said, “Yeah. I have cameras in my office.”
But I said — I said, “Did you look at ‘em?’ And I said, “I don’t remember
Debbie said that they looked at those prior to submitting ‘em — if they went
through the cameras or not.” 1 said, “Before 1 submitted ‘em into — before I put
all the property back into the property room which was after the plea had been
done,” T said, “I think I did look at the cameras just to make sure that there was
nothin’ on ‘em.” She goes, “Well, it doesn’t say in here you did that.” [ said,
“Well, it doesn’t say in any of my reports either that I had anything to do with
the arrest of Lynn Dalsing, does it?” “Well, well, it — it was kinda heated.”

[inaudible]

So she says, “There’s ~ there’s DVDs, there’s a bunch of DVDs.” And I go,
“Yeah. There’s probably — a frickin’ hundred. Most of them are like vendor-
type porn. You know — stuff you buy in some porn shop.” “We want you to go
through those.” “Oh, you want me to sit now and watch hundreds of hours of
porn, now.” I said, “I don’t — based on one PC.” I kept going back to this.
“Where’s your probable cause?” “Well, here’s the deal,” she says. “If you
don’t do at least the cameras and the discs, then we’re gonna go and tell our
boss who’s gonna tell your boss that you refused to process vital evidence in
this case which was the cameras” because he was taking pictures of the kids and
because of that we had to dump the case against Lynn.”

Did they evade the issue of whether you needed to have — or you needed to have
probable cause to have you go back through any of those materials?

They just kept tellin’ me what I was gonna do.

And the materials that you have — like the — you know —cameras and the discs
and the computers — were they seized in the scarch warrant of the home?
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Yeah, they were. Yeah, they were. So what I did -I'm —~ I’m almost 100%
positive — before 1 put in the evidence, I went through ‘em just to satisfy that in
my mind. But I thought, “OK. If I didn’t write it down, and they’re threatening
to do that, that’s the only thing they can reaily make me do. Or they can turn
around, and go, “Oh, he didn’t do this.” You know — so I thought, “Fine. P!l
cover that argument.” OK. I'{l do the cameras and I'll set up to have the videos
~ to have the DVDs transferred to another readable format,” But I said, that’s
all 'm doin’.” [ said, “Don’t ask me to do anything else. ‘Cause I'm not doin’
anything else.” And “Fine. Fine.,” Sol left. That was the end of that.

Did you go through the materials?

Yeah.

Any additional evidence against that suspect?
Not one thing.

What happened to the case?

They let her out of jail a month later. Just no charges. And she has since filed a
lawsuit which T am embroiled right in the middle of right now, Because Debbic
had identified that 1 had identified Lynn Dalsing as the person in her report and
I’ve had to be fighting ever since to prove —

Is that a publicly filed lawsuit?
Minm, mmm,

In Pierce County?

King County,

King County. Why King County?
You’d have to ask the plaintiff that.

So, have you ever brought this whole incident to the attention of anyone else in.
the Prosecutor’s Office or in the Sheriff’s Department or in the County?

Not til right now because I didn’t have what I felt was enough evidence — where
[ thought I had enough evidence behind me where I could prove what I was
saying was true, Because it came down to two people’s word against mine.

Both the two prosecutors, you mean?
Yep.
Have you spoken with either of them since?
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I spoke to — I went right back and told my partner what happened.
Who was -- ?

Heath Holden.

Keith —

Heath

Heath

Heath

Last name?

Holden. H-O-L-D-E-N. He was with City of Tacoma. I mean when I went
right back to work, I told him about it.

Oh, he’s the City of Tacoma officer who is —

-~ our detective. Yeah. Told him exactly what happened to me. No, I didn’t
tell. — No. you know — my -- when I walked out of that room, it’s like — “Great.
Great. Let’s -- where’s my career gonna go from here?” So, [ wasn’t gonna let
them tell some lie that I did something and dropped the case. ‘Cause what I felt
when I walked out of there — was they were lookin’ for a way to pin that case on
me. And I had nothing to do with it.

Have you been deposed in connection with that lawsuit?
I’m in the middle of it. And that’s what’s interesting,
What does that mean? Being in the middle of it.

When we — can I say? |

Mmm, mmm

When we got to the point in my deposition four months before I was deposed, I
asked the County attorney that was representing me, do you have the emails
between me and Debbie Hirshman and Laurie Koyman and Tim Lewis right
around the May-June area? “No, I don’t.” 1 said, “Well, you should because it
should have been pulied with all the emails that were pulled in the discovery
process.” Isaid, “I’ve got an email that proves everything I’m saying is true.”
“Oh, well, send that to me.”

Which was that email — that proves everything,
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The one where ’m telling Debbie, “Hey, you don’t have anything against this
woman —

Oh, before the meeting with the prosecutors.
[inaudible] the day before.
Got it.

Yeah. Yeah. So, he says, “Well, send me that.” So I send it to him. And I
send it to him on October 1 think October 12, 2012 four months before my
deposition. He calls me and he says, “My God. This — this email — yeah, This
clears you. It’s obvious you’d never identified that woman.” [ said, “That’s
what I been tellin’ ya from the start.” “Oh, I'll make sure. P’ll make sure this
gets made part of discovery,” he says. [ said, “OK. Great.” All right. SoI go
through another two months where I have to go back and I have to pull forensic
images and make all this stuff available for their plaintif®s computer expert.
‘Cause we went through a discovery process. We got in all my files and
everything else. 1 did a ton of work doin’ that. So deposition comes in
February, Valentine’s Day actually. So long story short, we get in the
deposition and we get up to the

February 2013.
P sorry, 2013.
That.— the deposition occurs. OK.

So we get to the point in the deposition where we’re right to the point where the
plaintiff’s counsel is asking me, “Did you have any discussions with any
prosecutors regarding this case?” And I said, “Yeah. Laurie Koyman.” “Well,
when did you have that?” I said, “In June 2011.” And he’s like, “My clients
arrested in December and you don’t get contacted til June by a prosecutor?”
And T go, “That’s correct.” And then the objections start from the County
prosecutors.

County attorneys.

County attorneys. Object. Well, every time the guy tried to ask me a question,
what was said between me and Debbie and me and Debbie and the attorney, he
refused to let me answer. ‘“Don’t answer the question.” So — you know —
before I went into the meeting, I was briefed that, “If we tell you den’t answer a
question, don’t answer it.” So I'm trying to be the — you know — just tryin’ to
go with the program. And then all of a sudden — they got into a big argument.
The other attorneys and the County attorney over this ‘cause he’s refusing to let
me answer.

You go to the judge?

Page 25



M

M

M

303212

We’ve got a [inaudible] motion pending next week.
District case?

Well, let me — yeah — let me [inaudible] we’re — we’re getting” there. And then
it realizes. And then it hits me. And then I'm like ~ “I know why they’re not
lettin® me answer. They don’t want me to say what happened to me in that
frickin’ meeting. That’s exactly what they don’t want to say. And now they’re
hanging me out here, saying, ‘Don’t answer.”” Yeah, they had to end the
deposition. Neither one of those County attorneys got up, walked me out, or
said a word to me. Left me hang. So I went back and did some research
myself. What happens if you don’t answer at a deposition? Well, I didn’t like
what the results would be from that — not only the personal financial but also the
contempt of court stuff. So I went, “You know. They’re hidin’ this.” So then I
went out and sought my own legal advice. And that’s when [inaudible]

[inaudible]
-- she got involved in this.

So that’s a matter that’s pending, I guess. You haven’t filed a complaint or
anything [inaudible] or you're working on that. Sorry.

Well, m not working on filing a complaint. We’re working at trying to get an
order from court allowing him to answer, recognizing that there’s no
attorney/client privilege there.

So, that — has that already been filed — that motion?
Right. The hearing’s noted up for Friday.

Real time, right?

Right.

All right.

May I clarify with you, Sir, during that interview with the — the prosecutors over
when they were asking you to go back into the case, did they give you any
indication that they had talked to anyone from the Sheriff’s Department, any
supervisors of yours, and briefed ‘em that they were going to be bringing you in
to talk to you about re-opening that case?

No, not at all. The only person they mentioned was that they were there giving
me — telling me what they were told to tell me by Mark Lindquist. That was all
they said,
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And then after the meeting, did you notify anyone within the Sheriff’s
Departinent about what went on during that meeting?

No, not at that time, no. No.

I think earlier you told -- told us that the only person you did talk to was a City
Police Officer Heath Holden, Is that right?

Yeah.

And he works with you in the computer lab?

Correct.

And did you go into detail with him like you did earlier?

Yeah, I did. And I didn’t say anything til now. ‘Cause honestly, one — who’s
gonna believe me? Two, what’s gonna happen? I wanted to see what happens.
Avre they gonna be satisfied with me just doing the things? Or is somethin’ else
gonna happen — you know. I --it’s one of those things T just went, “That part’s
not right. I’'m only doin’ these cameras. ‘K? If something spills out as a result
of this, then there’ll be a day maybe where I'll have to say what — what
happened. But no, I didn’t. Twas scared. Honestly.

When you completed the review of the cameras, am I correct that you did a
general report showing what you found or didn’t find in those cameras?

Yes, I did.

Apd did yon huvc any d:scussmn wuth Debbxe nghsmun aﬂe. wvnewmg those
camer?S? “‘f—; ‘ '_

I hadp's had any dlscusslon wlth Dﬂbble HlshShmn on thls case. slnca yeah, |
got an omall fram her In January of 201] telling me that she had arrested Mays,
And thep the emall In June rogarding the deal. But ather than that | haven’t had
any discusslon with her at all.

And educate me a little bit. Because you are off site working in a joint lab with
the City of Tacoma (is my understanding) — when you submit a — a report, who
reviews your report and is there any approval process?

It goes to Mike Portmann,
So, bear with me on a question 'm gonna ask and I’m not trying to -

I feel like 1 should interject that I've spoken with chain of command on this
issue on his behalf.

Page 27



M

JM

IM

M

303212

And how recently was that?

a soon as | put in an appearance.

-- which was? Weeks?

A month and a half ago, maybe? A month and a half,
A month and a half,

Sometime [inaudible]

So, Mike, bear with me ‘cause I have to ask this question and please don’t think
I’'m insinuating anything by it, OK? You filed this report (e were gonna look
at it on this — this other avenue, but) I read this report that you sent to the Sheriff
and to Undersheriff Bisson. And I don’t see any mention of this whole thing.
Right? And I understand that you’re saying you believe that this was part of the
reason for the retaliation both-— well maybe from the Prosecutor’s Office
{inaudible}, right? ‘Cause I know that you’re saying that Mark Lindquist was
part of the effort to retaliate against you, right? So can 1 just ask you why you
didn't mention this incident with these two prosecutors in June 2011 in this
report of December 0f 2012 you gave to Bisson and Pastor?

Because I did not know at that time that — what’s the date that [ filed that? That
was in December.

Yeah.

I didn’t know at that time — I thouglit — in the Dalsing matter — I thought maybe
the County was representing me. I thought they were going to produce the
discovery that showed that 1 didn’t — you know — I was just gonna go with that.
I thought they were gonna do the right thing: realize that I didn’t have anything
to do with it except whatever their fault, if any was, and produce the documents.
I didn’t — you know — I didn’t — it didn’t occur to me until I was in that
deposition where I went, “Oh! Tget it. I get it now.”

OK. And that’s when it clicked and you decided both to hire Joan here and also
to bring everybody in here up today.

But [ think this is in and of itself one thing. [ think that meeting is part of
something that may — may connect to this in — in a way. Yeah. Yeah,

I think T understand. That whole deposition record where he’s instructed not to
answer the questions — is that public or is it under some kind of protective order,
do you know?

No, a deposition isn’t subject to — to any protective order. All the pleadings
have been filed for the motion. The only thing that would be subject to
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anything would be whatever the court decides to rule as discovery — as
attorney/client privilege. But it’s all been -- all of that information has been
forwarded up the Sheriff's side of the chain and the Prosecutor’s Office so as
fong as it’s on your side of the universe dealing with it and not on Lynn
Dalsing’s side of the universe, 1 don’t think it’s outside the scope of what the
County can see.

So I may wanna get the motion you filed. [ may wanna get the deposition
transcript, I’m —I guess [inaudible]

I would say get that all from the County side.
You — you don’t want to provide it to me?

Well, it’s not that I don’t want to provide it to you — I can give it to you — but
it’s not stuff that we’re in control of. It’s the Lynn Dalsing matter. And we’re
just filing :

No, I understand that [inaudible]
[inaudible] it’s their motion.

Totally appreciate it. It — it just would save me the trouble if it’s a matter of
public record. If you want to send it.

[’ve got it here,

I mean it’s — it’s not an objection to give it to you — it’s — there’s some weird
chain delineation issues here and [interrupted]

All — all I would ask is things that a matter of public record that I can get from
the court anyway.

OK.

So?

[inaudible].

OK.

Do you want me to give the copy or do you -2
He doesn’t -

--need it right now.

OK.
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I mean — you know -- you can think about this. [chuckles] You can give it to
me later.

[ don’t know that you have all the motion, that’s the thing,
Oh, OK. Probabty not.

So he needs to have it in the context of the Lynn Dalsing [inaudible]
responding.

Oh, no.
[inaudible] his declaration.

Yeah. [ mean I can get the docket of the case. And I can pull it, you know. But
— you know — T may still need you to do that but it might be helpful to have
some of the basic material.

By the way, 1 didn’t say this in the beginning but anytime you need to take a
break, we should do that. And this might be a good time. And the other
question [ had for you — actually, if you don’t mind, I’ll go off the record — it’s
talking about scheduling. OK.

So we'’re goin’ off the record at 2:19.

OK. So we’re back on the record at 2:29 p.m. on April 1*. And Mike, while we
were taking a break, did we talk about the case at all or ask you any questions —
things like that?

No.

So, 1 just wanna ask a quick question about this email you described before
from Capt. Bomkamp and 1 want to move onto some other things. But, you
described an email earlier that dealt with the overtime issue and it was from
Capt. Bomkamp (as you described it) said that going forward you were not
going to be paid overtime. Is that correct?

I —in essence. I’'m not gonna quote that word for word --
Yeah.

-- but generally, yeah, he was basically saying -- something to the effect but “1
didn’t think it was gonna be this entailed or something and so I can’t ~ not
gonna be — authorizing overtime for it” — something to that extent,

And we’ll get the email so — you know — I understand whatever you say is from
memory and we -- we’re gonna go with the email when we get it. But was there
anything in the email {as you recall) about what you were gonna do with all the
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things on your plate with the — you know - the forensic work on the computers
and the cell phones and the training you went through — was there anything in
the email ~ like—dealing with how you were gomna handle that without
overtime?

No. It was like a one/two sentence email I was sent.

Anything about working with you on getting those things done or [inaudible]
resources — anything of that nature?

Nope.
All right. [to Scott] Any other questions about that, Scott? OK.

So, we have this complaint that you filed for - filed might be the wrong word —
submitted — you know — to the Undersheriff and the Sheriff in December 2012,
And if you look at it — I'm on the first page, so if you look at page 22 of 420,
OK? And I just wanna get sort of an overview here. It says that, “Requesting a
criminal investigation — ‘K? -- you believe officers of the command level of the
Pierce County Sheriff’s Department along with Executive level officers of the
Prosecutor’s Office conspired to discredit the legitimacy of the criminal
complaint filed by the Kenney family against Kopachuck Middle School teacher
John Rossi. Right?

Mmm, mmm

And you believe these [inaudible] were in the attempt to assist Det. Ed Troyer in
defending his personal friend and the suspect in this case, John Rossi. It created
a false accusation of official misconduct against me and the Kenney family’s
attorney Joan Mell. ‘K? So, Ed Troyer is a detective in the Sheriff’s

Department, is that right?
Yes.

And is he also — like — the public spokesman or public relations person? What
is his job?

Public Information Officer.
So does he deal with — like PRA requests — things like that?
I don’t know the specific of his duties other than he’s the PIO.

All right. And we’ll get into some — you know -- more specific case documents
about the Middle Schoot incident but was Ed Troyer involved in any way in that
investigation other than as a public information officer?

Page 31



M

303212

-/

You mean as far as an investigating detective assigned part of the investigation,
no,

And I understand from an email (we’ll look at it in a few minutes) that he had
gone to high school with John Rossi. Is that your understanding?

Based on the email I read, yes.

Is there anything else other than that email about Ed Troyer going to high
school with John Rossi? Is there anything else about the two of them being
friends or having some a relationship that would lead — you know — Ed Troyer
to want to protect him in a criminal investigation?

That’s the only information T had was on that email.

So, it goes on to say that the “Pierce County Sheriff’s Department used
unsubstantiated accusations to engage in behind-the-scene of misconduct
investigation against me while bypassing the Internal Affairs Division and the
Pierce County Deputy Sheriff’s Guild. Individuals of the command level of the
Department used the false accusations to unlawfully access my County email in
an attempt to obtain information to support the accusations.”

OK. Just stopping there for a minute, [ — I’m familiar because I've read the
emails and, again, we’ll get to them that there was some look or a — you know —
a review of your emails for certain key words. And 1 think that those emails
came out of a PRA request that somebody thought it might have been you, Joan.
So, there was that action of reviewing emails for certain key words. Do you
recall that?

[ - I'think - I’m -- it sounds like you’re confusing two different things.

Let — let me — that’s why ’m — I'm asking the question. But let me see if [ can
clarify the question and get to it. And it might be helpful just to fook at the
emails, But just, starting out at 50,000 foot ievel, OK? You say in the
complaint on the first page that there was a use of false accusations to
unlawfully access your County emails in an attempt to obtain information,
right? 1 have seen an email from Capt. Bomkamp requesting a review of your
email system. ‘K?

‘K.

And that email — in fact if we go -- we’ll just go to the page, OK? Yeah, on
page 34 of 420.

OK.
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So, this is still in your complaint. But am [ right that you took emails that you
obtained and then you had basically pasted them in some way into the report?
Is that right?

To make — to write my complaint?
Yeal.
Right,

And — and I’ve seen the independent stand-alone email. And there’s no reason
to think — in fact — what you pasted isn’t exactly what the email says. You
didn’t alter it in any way.

No.

So, in the email you pasted in ~ this is an email from Brent Bomkamp to Linda
Gerelle; copied to Rick Adamson. It says, “Related to possible misconduct by
Sheriff’s employee, Mike Ames, please conduct a search of his email accounts
and it has the account for the time period July 23rd through September 24",
2012, for” and then it has a list of the things that they’re supposed to search for,
Email correspondence with Joan Mell; emails with responsive words relating to
the Kenneys, and so forth. And then three, certain case numbers.” Do you see
that?

Yes.

When you say in the first page that there was a use of “false accusations to
unlawfully access my County email in an attempt to obtain information in
suppoxt of accusations” are you referring to that actlvtty that’s on page 34 of

Yo | . pociﬁcally to the “misconduct“ “wiated fo posslble'mlsconduct ?
That 5 what 'm refcnrlng to.as falsp accusatlons. AR

SO thnt S = that s the falsc allegaﬂm\ (hat the allegatlan gf “mlscanduct” or
“possihle mlscanduct '

Correct. Correct.

And then up above that — going back to page 22 of the document — so the first
page — where you say that “The Sheriff’s Department used these unsubstantiated
accusations fo engage in a behind-the-scenes misconduct investigation against
me while bypassing . . .” My question is, is there any other misconduct
investigation that occurred other than — to your knowledge — other than the
email review that you’ve just referenced?

Page 33



IM

M

IM

303212

o I

P’m referring to the information in the press release. What was said about me —
that unsubstantiated allegation there.

So, I’'m familiar with the press release, right? And—and we’il go through that.
And I understand therc was a reference to how the case arose and some
allegation of impropriety. And we’ll get there,

And that’s the un-- unsubstantiated allegation. But then when you say, on
page 22, that those unsubstantiated accusations were used to engage in a behind-
the-scenes misconduct investigation while bypassing the Guild . . .” Is there any
other investigation of misconduct that occurred other than the review of your
email that we — that we see on page 34?

I —that’s what I’m tryin’ to find out.
OK.
That’s what 'm here tryin’ to find out.

‘Cause I mean a misconduct investigation could take a lot of form - it could be
reviewing someone’s email, it could be interviews, it could be interviews with
other witnesses, it could be all sorts of things, right?

Exactly.

So, in that whole universe, is it — I mean there may be other things, or maybe
not, We don’t know. But the only thing you’re aware of — am I right? — is the
review of your email. Is that correct?

And the allegations made referencing me in —
-- the press release.

-- the press release. Yeah,

Right. Understand.

Can 1 ask a question? For clarification?

Sure. Absolutely.

Is there any confusion as to the date that the Kenney investigation file was
requested by my office? That didn’t happen until October. It was October 19",

The Public Records Request ~

Right.
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I don’t think there should be any confusion about what they were looking for
with regard to responding to that order to go look for Ames, Kenney, Mell with
responding to the Kenney family’s request for a copy of that investigation

My understanding was that this was totally different.
Right. That’s what I wanted

You — you made a Public Records Request because you were representing a
client — the Kenneys.

Right. And that was in October.

Yeah,

Right. This one was in September.

Right. So you’re saying this was — that not part of your

lhad. ..

-- [inaudible] emails as part of your request, it was because of [inaudible]

Right. Twas understanding that you were trying to ask him if they were the part
of the same. Maybel. ..

That wasn’t my question but it’s helpful to know that they’re not anyway, so,
thanks. 'OK. Then it goes on to page 22 which is really page | in your
complaint — about the retaliation — you know — the -- the previous issue with the
non-disclosure agreement. And then you say, “I believe the following
individuals knowingly participated in the conspiracy in acts of harassment and
retaliation: Pierce County Prosecutor Mark Lindquist, Pierce County Deputy
Special Assault Unit Chief Jared Assurer” and then it goes on with the other
names, right?

Yeah.

So, 1 just wanna go through those and understand — like — what the reason is that
they’re included in the group that’s — you know — based on your complaint
conspiring against you and — you know — engaging in acts of harassment and
retaliation. So, Mark Lindquist, right?

Mmm, mmm,
So, can you tell me what — what it is that led you to put him down on that list?

The fact that when they accessed my County - well, the fact the unsubstantiated
in my opinion false allegations being made regarding the detective with the
County who conspired with Ms. Mell to file this complaint.
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The press release?

the Kenney — yeah -- the press release. And then the chain that the email
examinations where they ended up at the end. Who, what level it went to and
the comment that was made in the email to Mark by Chief Adamson. That’s
when I referenced that.

And we’re gonna get to that email. T think I understand [inaudible] we’ll get to
it. Anything else about Lindquist?

And then with him and Jared Assurer both — just the fact that neither one of
them took the time to even ask me one question regarding this before they put
that press release out.

You mean about the evidence and about [inaudible]
Exactly. Exactly.

And — and you — we obviously went through — before the break — we took this
issue about being in a meeting at the Prosecutor’s Office with respect to the
child pornography case. Was it Lynn Ahlstrom?

Lynn Dalsing.

Dalsing. OK. And is that also part — at this point — of the reason why Mark
Lindquist is on this list?

I think it adds to it now — knowing what [ know after I’d gone through what 1
went through in my discovery and in my deposition,

Would — would that also be true? Well, {et’s just go one to one.
So, Jared Assurer — what is the reason why he’s on the list in your complaint?

Because he’s the one that — he was involved in the — in the charging thing in the
press release. He reviewed the press release. The press release [inaudible] from
Mark Lindquist; Jared Ausserer reviewed it; and because of some unknown
conflict, caused something to have that case (because of me having some
conflict with the person who reported the case) that because of that reason was
one of the reasons used to drop that case. And I’m -- like — how’re you gonna
make that produced in the public document and have never talked to me about
the case.

And so is — is it fair to say Jared Ausserer is on the list because he reviewed the
press release before it went out but did not consult with you before it went out?

He is on the press release and reporting directly to Mark Lindquist. He’s in that
chain, So that’s THE only reason.
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Anything else about Jared?

No, nothing else. Ididn’t tic — I didn’t talk to him; [’'ve got no emails from him;
it was the fact that the charging decision was made; a public press release is
made; and it’s very apparent when you read the release that there’s — the
insinuation is there that something improper occurred between the detective
who took the report and the person who submitted some electronic evidence.

Meaning — you [inaudible]
Meaning me.

-- [inaudible] meaning you who had reported to Joan who had previously
represented you.

Yeah. Who was not representing me at the time,

Right.

[inaudible]

So — so just to get that timeline — Joan represented you during the — the
overtime

overtime issue

between December and February.

And - and when that case was over, then she no longer represented you, --
No.

-- is that right?

She went her way; I went mine. We didn’t talk again.

And no attorney/client relationship until the most recent events which were just
like a month and a half ago or something?

Correct.

All right. So next person is Pierce County Sheriff Paul Pastor. So why is he on
the list?

Because of the emails,

So we just have to go through the specific emails, but anything come to mind
specifically? Which — which emails were —
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All the mails were — well, the three emails. One, where Troyer goes to him
directly saying, “Oh, there’s a big conflict here. Ames took this report and Joan
Mell’'s gonna sue because Ammes took the report, 1 guess.” And then the
response — an email back to him talking about “Nobody’s gonna be mad at us,
right? People just want to know what we do on this, right?”" And then the press
release that came out the same day after that email which seems to — in my
opinion - completely downplay any complaint by the Kenneys and focus solely
on — basically — the attorney who filed the report, so -

Anything else about Sheriff Pastor?
No, That’s it.
Then, Chief of Operations Rick Adamson. So, why is he on the list?

Because he appears to be the one directed the — was directly involved in the
accessing of my email.

Aaything else?

--for unofficial misconduct which I still don’t -- to this day — don’t what is. But,
no, that’s it,

And then Pierce County Sheriff’s Department Chief of Services Rob Masko.
Why is he on the list?

Based on the emails and the meetings he had with Brent Bomkamp regarding a
comment in there about it’s stinky that I had an attorney/client relationship with
Joan Mell.

And then Capt. Bomkamp. He’s on the list because — ?
Emails and behavior he exhibited towards me.

And then Det. Ed Troyer?

Based on the emails.

Anything come to mind?

Yeah the emails to the Sheriff; the email to the Undersheriff; the press release
the day I put the email to Paul Pastor; email I just got the 27™ from him that ’m
taking as a -- another — as a threat from him,

What was that?
I got an email the 27" of March. 1 got it here if you want it.

I - I think I was informed that you had some [inaudible]
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Where he actually —
I'would like to see it.

[inaudible] Joan Mell sent — how I found out about the press reiease actually
was when Joan Mell sent a letter to the Sheriff’s Departiment cc-ing the people
involved in the Kenncy investigation with a letter she had written to Mark
Lindquist. - And part of that had the press release on it So ghqt s when I first
saw the press release. X . '

She had - sent another letter in ng’lidS to the Kenney 111\'esngatlon that went to
all the people involved and it went to Troyer. And she cc’;i ;he people who
were invplyed in the case. Sol got a copy of that. Well, that w s in November,
And for some reason — I don’t know why — last — the 27% “what. was 1t %
Wednesday — 1 geta letter in my email copy that he.-had sent to - he sent a letter
to Joan and cc’ing the Sheriff, me; Glenda Nisson, Mark! L%mi uist \Vlg] thi his
letter. And\ \en lxeqd the letter Iiake xt asa- Itakc ltahtt pt m"id {in ;

’.“;

‘Vhrch 27 2013?

Last week

-
S

8o you 1c h'mdmg me the email yes.

Right. | o .. ;

aed o b

And ‘this was prlnted off of your system?

It’s printed off my computer. That’s a screen shot — just the email as it came.
And then the letter was the attachment ‘Cause the letter itself doesn’t have a
date on it.

So it’s from Ed Troyer to Jonathan [inaudible]
[inaudible]

Joan’s Office Manager.

Jonathan — 1 can’t pronounce his last name.
Jonathan [inaudible]?

He’s someone that works for you.

Yes.

Then Pau Pastor; Mike Ames, Teresa Berg, Glenda Nisson, Mark Lindquist,
Joan Mell, -- and then there’s an attachment which is a PDF document. And
that’s what attached [inaudible]
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That’s what you have there. s that attachment there.

And the date in the email is March 27", 2013. If you don’t mind, I'm gonna
turn off the tape while I just read the letter,

That’s fine.
We’re going off the record at 2:49.

OK. Back we’re back on the record at 2:50 p.m. And so, Mike, I’ve read the
attachment addressed to Joan Mell, is that right?

Yes.

And you were saying that you take this as an additional threat or intimidation of
some sort?’

Correct.
And can you point out to me specifically in the letter what ybu see in that light?

The last paragraph — well he has a — he states in this letter that he only go — he
only went to Capt. Bomkamp regarding this. Well, in the emails T submitted
clearly show he went far above Capt. Bomkamp with this information.
Pertaining mostiy to the last paragraph where he says, “I have retained outside
counsel and have representation by County attorneys; I have also contacted
Human Resources.” And then I’'m gonna go to the last sentence where I think it
involves me. “If I hear a single word about me any further from your clients or
from you, I will take appropriate action against all involved. T will be sending
this to all that you originally sent it to.” 1 take that as he obviously knows I'm -
have representation by Joan — I’m one of her clients. And just as a - as a threat
— I mean, intimidation. He has County attorneys. Who are they? HR - I’'m
supposed to be here 5 days — 3 business days later when 1 received this — for a
meeting with HR on this whole complaint. And all of a sudden, [ get this and
Pm -- like - “OK., What kind of investigation am [ walkin’ into now?” -- you
know — where — where are my rights, again, with the County gonna be — you
know — how does - how -- I’ve got 30 years with the County. I’ve got a
reputation I built. Where do you get these County attorneys? Who’s he talkin’
about? You know — that’s what [ mean. It’s — it’s just open-ended — basically —
so | come here goin’, “So if a talk freely about Ed Troyer, does this word get
back to him or when he sees this, then — now, is he gonna come down on me,
saying, ‘Oh, [inaudible] I have the --!"” He tells me — 1 read this to say that
he’s got the backing of HR and the County attorneys. I get it.

I -1 don’t know whether that’s true or not.

[ don’t either.
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But I would encourage you to be totally forthcoming and candid about Ed
Troyer or anybody else. And — you know —

without fear of retaliation.

Well, it’s not appropriate to have retaliation. I’'m not saying that there is or
isn’t. But, certainly ~ you know — that’ll be dealt with in the appropriate way.
Right?

I hope so.

And so the task at hand is to just tell us - tell me — what happened and then
we’ll go from there.

That’s what I’'m here to do.
I appreciate that.

Can we get on the record too — and I did inquire — is this because he’s been
interviewed and it comes close to his interview or what’s prompting this at this
time? And I think your response was you’re not [inaudible)

[ — I really can’t comment on what -- what’s going on with other people who
could be witnesses in the case but I appreciate [inaudible] — so I’'m aware of the
situation,

And this was sent to your County email address, Pierce County Sheriff’s
Department e-mail?

Yes, it was. It's still -- yeah, It’s in there. That’s where it got sent to,
Who’s Glenda Nisson?

She’s a detective that works fraud that had a — had a problem with
M. Lindquist on a situation.

What was that?

I don’t think it’s — I think Glenda would be the best person to talk to about that.
To be honest with you,

She’s a — she’s a Sheriff’s Department --
-- detective.
-- detective who had another issue or run in with Prosecutor Mark Lindquist?

Correct,
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And she still works for the Sheriff’s Department as a detective
Yes.

And is it related at all the issue of the Kopachuck Middle School incident or is it
related to that at all?

Hopefully, maybe through this whole investigation, you can determine that.

But you’re not aware of a connection. But you’re saying that you think there
could be.

{ don’t — [ don’t know ‘cause I don’t know all the — I don’t know the ins and
outs of Glenda’s deal, OK? -

All right. Is this a copy that [ can --?
You can have that,
-- have that? Thank you. All right.

So I want to direct you to page 24 of this complaint you filed — I keep saying
“filed.” — submitted to the Sheriff and Undersheriff. And there’s an entry — and
it looks like you’re just going through a timeline and giving the account of what
happened — from your perspective. Right?

Correct.

And there’s an October 11, 2012 entry at the top of page 24. It says you — you
met in your office with Pierce County Sheriff’s Department Lt. Russ Wilder
who brought in the long range planning of the computer lab. So, just stop me
right there. Can you just tell me who Lt. Wilder is?

Lt, Wilder is — was the newly appointed Lieutenant for the Criminal
Investigative Division. He - he came there, I think, probably in September —
late September right before we met. And what he — what he did in this instance,
was he got a hold of me and said, “Hey, Mike., I’m the new licutenant. I've
never been out to the lab. I’d like to come out and see it and maybe you can go
over with me what you do out there and what - you know — what the status of
the lab is; what the future — future planning that we could look at maybe
regarding the lab workload and that type of deal.” So we set up a meeting on
that day for him to come out. And he came out to the lab. We spent an hour
goin’ over what I did in the lab; resources that would be useful, He told me that
he’d jike to get some part time help out there for me to help with some of the
case load. And start to get somebody trained for — in Computer Forensics too.
That — just basicalty that kind of deal.
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And then at the end of the meeting, you were walking him out the elevators and
then “pulled aside” it says here, and told you that he, Wilder “had done you a
favor.” Is that what he said?

That’s correct,

So, then it goes on to say, you asked him what that was; and he — and he advised
you that he had recently attended a mecting the focus of which was to open an
official misconduct complaint against me [quoting — meaning “you,” Mike
Ames] for reporting the Peninsula School District case. Wilder stated that they
were officers in the Department who believed that I [Mike Ames} had conspired
with the victims’ family attorney, Joan Mell, to file the case so she could file a
lawsuit against the school district. Wilder also stated that these officers were
upset with the fact that [ {Mike Ames] had used Attorney Mell on a previous
claim against the County. Wilder said the purpose was to discredit me [Mike
Ames] and Attorney Mell which in turn would discredit the filing of the case.
So is that an accurate account of what occurred in your conversation?

It’s a — it’s an accurate consensus. I'm not putting - we’l}, I’'m not putting word
for word quotation when I said he said when we were talking. This is the
general nature of what was said. ‘Cause I’m firing questions back and forth
with him ‘cause 'm -- like — “Whoa. What—what are you talkin’ about?”

How long was this conversation {inaudible}?

It was -- five minutes — maybe five minutes.

And did you get the sense of that was why he came out to see you? Or that was
just a — sort of extra thing he talked about at the end of the meeting?

I got the sense — when —when he walked away that this had a big reason of why
he came out. Russ and I go back a lot of years. 1 got the feeling he was doing it
not just as a lieutenant but that he cared about me.

So what did you do with this information that he provided you?

Well, I asked him. I said, “Can you tell me who - who're you talkin® about? —
you know — and “I’m not gonna say,” he said. “I stopped it from happenin’, he
said. I’m not gonna say.” “I just want you to know 1 did that,” and he said,
“Watch your back.” He said, “Therc’re some people that basically got it in for
ya. So watch your back.” And I told him I appreciated that. Went into the lab.
Sat down and it was -- like [inaudible] “Heath was in there.,” And he’s like,
“What’s the matter?” I’m like — “I don’t know how to take what Lt, just told
me.” And so [ talked to Heath about it. Told him what he said. So Heath said,
“Well, what are you gonna do?’ And [ said, “Well, just gonna document it -
you know -- ’m gonna take Russ’s word that he stopped it.” And 1 said,
“Sounds like some people have maybe sour grapes.” You know — but I'm
gonna be the bigger man here. I'm not gonna cause a big stink, ['m just — I’ll
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document it if something happens. Then — you know -P’ll address it then but 1
said — you know — he’s not telling me who it is.” So all I've got’s him saying
this; and I’'m not gonna — I don’t wanna just go, ‘Oh put him on the burner,
here, when I don’t have any information.”” So just documenting it. [inaudible]
I want you to know that this happened. So if somethin’ ever comes back, I got a
witness that I did tell somebody.

OK. So you did tell Heath?
Yeah.

Right. And then you said you were going to document it. Did you do
something to document that?

I put it in a little notebook, I think. Just jotted down. Where is that notebook
now?

At home.
Can I get a copy of that?
Yeah, If I can find it. Sure.

And I — that was just seems like an interesting or useful item, contemporaneous
— or roughly contemporaneous,

Yeah I can get a copy for you.
Yeah?
Yeah. Did he use the words, “watch your back?”

See — that’s why I can’t — that’s why I’'m not putting anything in quotations. It
was something — that’s the word that sticks in my head. It was something —
maybe watch yourself” kinda deal. “Be careful.” Something in that - the ~ in
that regard. That’s why I don’t wanna be tied t quote the exact word ‘cause it
kinda caught me off guard but is was the just -- it was definitely along the lines
of “Hey, watch yourself. Watch your back. There’s people that - you know —

Was there anybody else present when you had that conversation?
No.

Then there’s another entry on—for October 30, 2012. I assumec that’s 2012
‘cause it’s 2102 —

Yeah. It's a typo.
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-- It’s a typo, right? It says that you were in Det. Ryan Salmon’s office. You
were working on extraction of some digital media. Ryan and [ were sitting on
our chairs facing a forensic machine — the door of the oftice at our backs — Capt.
Bomkamp just happened to be walking down the hallway — saw me in the office
and took one step inside and leaned against the door. And Ryan and I turned
our chairs to face him. Capt. Bomkamp then, without saying a word to either
one of us — just starts giving me a big-- what I refer to as a “big, intimidating
Cheshire grin,” and stared directly at me, purposely stared at me for an extended
length of time to the point it became uncomfortable.” Then it goes on. Is that
an accurate account of this incident with Capt. Bomkamp?  © ;

Yes. :
And how — when you say “extended length of time that he was sI aring,” - like --
how long was this staring {inaudible]?

45 scconds 40- 45 seconqs dlrectly at me, Just pmposely dll‘Cpﬂy "

v f_

45 seConds
" you know - when somebody s in your face kmda thmg, yeah, :
So 40 scconds is yom best estumtc’?

And l - a mlnutc - you know.

01 even longcr. OK.

1 don’t — 1 didn’t time it, so -- long enough to where I got to the point where,
“OK, now. This is uncomfortable,”

45 seconds is a really long time, right?
Mmimn, mmm [affirmative]

So it felt that long to you?

Sure did.

And then,

Could have been 30 seconds.

Det. Salmon saw the same thing?
Yep.

And did you have a conversation with Det. Salmon about this after it occurred?
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We j -- both just kinda stared at each other, And just — scared at each other, 1
had more of a feeling, probably, where it was coming from — Ryan [inaudible]
anything goin’ on, so — it was definitely a look of somethin’ -- somethin’ -
somethin’s up.

And then November 8™ — this is this when you first got a copy of the press
release, is that right?

Yep.

Let’s go to the next page but I want to ask you in particular, page 25 — I'm
looking at that. But I wanna ask you about the Middle School incident and I’ve
seen in some of the things you’ve written that you viewed this as a mandatory
reporting situation — like — the State law requiring reporting of child abuse.

Yes,
Can you tell me - like — why you saw it that way?

Based on the training and experience — being trained and having to conduct and
report child abuse investigations.

And — and just - what — what is your view on - like — what the Statc law
requires? What’s considered a reportable event and what’s not considered a
reportable event?

Well, go through the department training.

Well, I mean, if — if I was to show you a video today, for example, some new
incident that has to do with a child and — you know — there’s something goin’ on
— like — how would you — what factors would you utilize to determine — like —
this is a reportable abuse event or it’s not something that needs to be reported?

Is the child being restrained in any way? Is the child bein’ assaulted physically
in any way? Does the child have any bruises, marks, anything that would show
— that would corroborate statements that are being made regarding — you know —
the abuse complaint? Are there witnesses to the complaint? Is there any
physical evidence for the complaint? Is there any video taped evidence of what
occurred? All those are factors. The age, the age of the child; the size of the
child; the — the location of where the incident is occurring at; the — the size of
the — if it’s an assault situation, the size of the kids who are doing the assaulting
in comparison to the individual being assaulted. Is there any other factors [sic];
are there any adults or supervisory or people around who have the ability to stop
a situation that's occurring? Do they stop an assault? Do they not? Do they
take part in it? All those kind [sic] of a raw based factors I take into
consideration, [inaudible]
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Is it true that when you looked at the video of the Middle School incident that
you felt that applying those factors that it was a repottable incident?

Absolutely. I think that what I titled the report, actually, describes what I
viewed. Yeah.

Now at the time that you learned about the incident — that was in July of 2012?
Is that correct? '

Correct.

And how did you first learn about the Middie School incident?
I got a phone call from Joan Mell on Friday, 27"

-- of --?

-- July.

And Joan was not your attorney at the time.

No. No, she was just calling in. She wasn’t calling to actually talk to me really.
She was calling to ask if 1 knew where Det.Sgt. Berg was because she had been
trying to get a hold of her regarding a child abuse complaint and she had some
evidence she wanted to turn over. Joan called me, she said, because the
evidence came off a computer and she has some computer media and she
wanted it to get in -- submitted into evidence. But she — her — her main concern
was she wanted somebody to look at it. And to determine even if it is
something that should be reported. She felt it needed to be reported. She
wanted somebody from law enforcement to look at it to give their opinion too.
And she said if it needed to be reported, then that’s what she was trying to do.

And — and the media of evidence — was that something pulled off the school
computer?

According to what was reported to me, yeah, it was a thumb drive that had files
downloaded on it.

And those files — is it correct — that those originally came from an individual
cell phone, cameras, video cameras or something like that?

That’s what | understood, yeah.
That individual students in the classroom had?
Correct.

All right. To your understanding, was there any other adult in the classroom or
was it all the kids and then the teacher, John Rossi?
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The only adult I saw in the video was John — John Rossi.

Alright. Now, when you first got that call from — from Joan (now I understand
why you got the call), did you have a conversation with Joan?

{to Joan] I'm sorry ’m asking questions — you’re right here. That’s what |
have to do.] Did you have a conversation with Joan about — like — her views of
the incident, or what was going on — or how Joan viewed the matter?

Yeah, the conversation that I had was basically she had some computer media
that she wanted to turn in — evidence was her big concern — holding that
evidence. She wanted that — she said she just got it from a client — she wanted it
in law enforcement. That’s why she was getting — trying to get a hold of
Teresa. She said she was trying to get a hold of Teresa so she could put her in
touch with the parents of the kid. So they could report what had happened to
their son. So if was — it was really — really pretty short, I said, “OK.” [ said,
“Well, 1 tell you what.” | said, “I know Teresa and her unit.” We were
slammed with homicides and stuff at that time. So I know Teresa was tied up
with a bunch of that. And I said, ‘I can — since the computer media is gonna
come to me anyway. [’m the only one that’s gonna process that - that I can
come out and pick up the media — and review it — and if it’s somethin’ that’s
repottable, I can take a repoit and then I can get — I can then — instead of me
having to send —Teresa having to send a person out to pick up the evidence, to
bring it back, write a report, put it in the Property, tell me, then I gotta go to
Property and pick it up. Her office ¢ is 10 minutes from my work on my way
in.” I said, ‘Monday, do you have a secure location to put the media in, secured
in a lock — a safe or something? I'll come out Monday morning on my way to
work, I'll review what you have. If it qualifies, then Il take a report. I’li go
back; I'll do my work on the media like 1 would normally do. And I said, “I’ll
send the whole thing to Teresa so she can assign it out.” Joan knew in our
conversation that my job was only - was gonna be as far as getting the computer
media so I could save some time for myself and other people having to go and
pick it up and put it back and do all that where [ just get it, deal with it, a thumb
drive is real quick to process, so then I can just send it on to Teresa and let her
deal with whatever she’s gonna do, assign it out or whatever. So that’s
basically what 1 did. 1 said — she didn’t — Joan didn’t — she didn’t really
elaborate. She said, “There’s some video and it’s an incident that occurred in
school and it’s all on tape and I think it speaks for itself. And I think it qualifies
as reporting under child abuse.” She also said that based on the information she
had from her clients that is was never reported to the school district so she
doesn’t think law enforcement was ever notified that this incident occurred.
And I said, “OK. Well, I'll come out and take a look and then if it’s something
that, yeah, needs to be reported, I’ll report it.” It’s not — you know — and she
said, “If it’s something that doesn’t qualify as child abuse reporting, then at least
she felt comfortable that she at least did her due diligence of having somebody
do it. Well, she also said too that she had contacted the prosecutor’s Office
prior to contacting Teresa and they had informed her to report it to law
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enforcement. Which is why she was getting -- trying to get a hold of Teresa.
So, basically, that was it.

Do you know why the School District and the Kenney family didn’t report it for
— from February until July?

Other than what’s in — what’s written in my report — other than the fact that they
were dealing with the school district in an internal investigation that ran for
three months, that’s — whatever they told me is in my report. Ispent one day on
that case and that was it.

And your involvement really was just taking that evidence from Joan, securing
it, writing the report. And that’s it?

Yeah, I took the evidence from Joan. I went right back to my office. 1 viewed.
I watched all the files in — in their entirety. 1 viewed some of it in Joan’s office
— enough to — enough to see- is this gonna qualify that it should be reported
based on what I saw. Yeah, this needs to be reported. So I went back to my
office. 1 viewed all the files. I transferred ‘em to a — forensically sound
manner; transferred ‘em to a DVD, wrote my report and submitted my report;
got the DVD and some documents — school documents that Joan had turned
over that she got from the thumb drive; got all those to Teresa and said, “There
you go. Wrote my report. Referred to Teresa for investigation.” That was it.

And was Teresa annoyed in any way that you had done that work?

No! She said, basically, “Thanks, Mike. [ was tryin’ to get a hold of — was
tryin’ to get a hold of -- Joan and now we’re playin’ phone tag, so yeah, you
saved me a trip out, essentially.” -- and she didn’t seem annoyed at all. She
said, “Yeah, I looked at the videos and -- Boy! Doesn’t look good. Now I'll
take it from here.” That was --

Did you talk to Teresa again about the case while it was under investigation?
Not at all. No.

Did you — have you ever seen Teresa Berg’s report about the work she did on
the case?

Not til after — not til after — not til —
The Public Records stuff.

-- the Public Records stuff, Yeah. And I didn’t access the case or nothin’, 1
wrote it. Sent it on. I had plenty of work to do. I was just —

Remember, you did talk to the Kenney family to authenticate it?
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That’s what I told him.
Authenticate the video?

Oh, 1 talked to - 1 took — I took the report from the Kenney family. The
evidence portion — this is what bothered me about this whole deal and people
getting’ all riled up. She had a right to report evidence she’s holding. T reported
what she gave me. My report — and I told Joan this — was — OK — now [ need to
talk to the Kenneys. Because they’re the ones I need to talk to regarding do
they wanna file somethin’ later. And she put me on a conference call with them
and --

And your report is based on that interview, correct? All right. But after that —
after you were done with this and you wrote that report and you handed over the
evidence to Teresa Berg, did you have any more conversations with Teresa after
— you know - after that?

No. During this investigation?

Right,

No.

But then later -- after the Public Records Request was filed ~-
[ saw her report.

And -- and the Public Records Request that was filed was the one that Joan filed
in October?

I don’t know. I'd have to go back and research where I -- It was in a letter you
had sent to — it was attached, I believe, as an attachment to a letter she had sent
to all of us in the investigation. It was either Troyer's or Lindquist’s. One or
the other.

Attached to one of the fetters in November 20127 OK. Well, [ have those
Yeah.

So, I have seen things you have written -- like — where you say one of the
things that you found odd is that Teresa didn’t — like — go back and interview all
the kids or do additional — or ask additional forensic work with the video tape
and other investigative steps that you think could have been taken. Is that fair?

That’s fair.
And you know — you’ve known Teresa Berg for a while, is that right?
Yes.
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And do you know her to be anything other than a dedicated law enforcement
officer, detective who works on these cases?

I like Teresa. We've got along. She’s a very competent investigator
[interrupted]

So, just want to make sure yow’re not making any allegations that she either
failed to do her job or was — was told not {o do her job or anythmg like that?

No, not qt all No way ever second-guess her. [ respect he; What I'm referring
to there (s based on my training in — in conducting child abusg mvcstlganons I
worked for Tepesa'in her wnit, And [ - had a case like that. Pm'referencing my
experienge ‘thére. 1 never cauld have took [sic] a case like mat — that would
“have been considered kinda high profile because it occurs in ‘school. And it’y
caught on vndeo tape. No way could I submit that case to A prosecutor tor
rewew vxthout evel havmg intenviewed anybody. i '

So let me sk you '1bout that plOCCSS ‘Cause you’ve obvqusly submltt d la;s
of cases i the Prosecutor’s Office — you know — [maud;blg} work w?th he
Sheriff’s Depal tment. So, you could refer a case to the Prqséagtor § Ofﬂcq t}.)l,
prosecutxon but are there times. when you — when you've, gjvoil infqrma}ti |
get their take on something? Or thelr view of something Wlth}’m“ fike “dal
g full mvestlgation because you re concerned that maybe Ihaj [l be a df
tlme because they won’{ take the case. mean - have yay .euer d A

likc that? . C i

Yeah -1 send yeah Numexous times we send cases up for - for review and
guidance for further — yeah.

There — there’s gotta be a working relationship bLetween the Sheriff’s
Department and the Prosecutor’s Office when they’re back and forth about
what’s needed in a case. Sometimes they even direct further investigation and
sometimes not, right? Is that fair?

Right. Correct.

So, [ just want to understand the allegation. I'm not judging it. But I just wonder
what’s wrong with Teresa Berg’s sending up the video tape and the reports and
saying, “OK. 1 want your take on this (Prosecutor’s Office) to tell us whether we
need to go further,” ‘Cause going finther involves — you know — interviewing
minors and causing a lot of commotion basically, right?

Because of discussion she had with me shortly after I sent her, I ran into her
downtown shortly after I sent her the stuff. And she told me she reviewed it. She
thought it was bad. She was gonna get one of her investigators on it. 1t’s gonna
be a mess. They were gonna have to do warrants and stuff. But she was takin’ it
from there.
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That’s what she initially said.

That’s what initially she said. And then come to find out that the case sat for five
weeks — not even assigned to anybody. And then it went up — what I read -- like
said — I’m not gonna second guess anybody. 1 don’t know who she talked to or [
— I didn’t at all. But I'm saying from my perspective of when I — you know —
there’s nothin’ wrong with sending cases up. 1 just find it bizarre that it -- rarely
do we get a case of child abuse where it’s on video tape. So that’s what’s
surprising to me -- was — you know — whoa. [ mean there’s a girl in the video
tape clearly says, “OK.” Basically, “Enough. Somebody’s gotta stop this.” OK,
Well, it’s not all fun. It’s -- you got a person in the classroom sayin’ -- . [ don’t
want — you know —

But your — you — like — when you look at that tape — like — reasonable minds
could not differ - like -- it’s clearly child abuse and there’s no other reasonable
opinion. Is that -- is that how you see it?

I see it -- it is clearly cruelty — it’s clearly child cruelty and at a minimum child
endangerment. Especially when it’s occurring in a public classroom in a
Reading/Math class. You know — again — takin® the context — where’s the
situation occurring at?

So, then Teresa Berg sends it out and in your view not with a complete
investigation having been done, Right?

[ don’t know the entire. I -- my— I’'m questioning why — I’'m not sayin’ “Oh, she
did somethin’ wrong.” ‘Cause Teresa is very competent. I'm talking — my
allegation is, “Why? Why five weeks to assign this?” Why, why not interview
some of the kids in the room at least?” -- you know — it’s on video tape. The
school supposedly didn’t report. I didn’t see anything in her report referencing
the non-reporting. So I just had questions that [ — and I don’t know what she’s
dealing with on her end. Was she told to send it up then? 1 don’t have any
knowledge of that.

So, but am I right that the allegation you’re making is the reason why things were
done this way, is because there was effort to protect Ed Troyer’s friend, the
teacher John Rossi?

1 believe there may be something to that. But again, I’m trying to find out those

I understand that and I am too. So, I’'m —~ I’m just wondering — like — we know
that Ed Troyer went to high school with John Rossi.

It’s Rossi.

OK. You would know better than [. John Rossi, right? So we know he went to
high school, I think he said that in the latest [inaudible] Other than the fact that
John Rossi went to high school with Ed Troyer, what other evidence are you
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aware of that there was a — an effort, a conspiracy or call it what you want — to
protect Ed Troyer’s friend from prosecution.

All the content — just — what my complaint states it — [ think — real clearly. This is
what | have. OK? That’s it. I mean you’re not representing [inaudible] don’t
take offense to that.

No. No. No. And then also [ can tell you —

And his — and him going to the Sheriff. ‘K? If it’s a conflict for Mikc Ames to
take a mandatory child abuse report, how is it not a conflict for Ed Troyer — in the
same — in less than five minutes — to contact the Sheriff and tell ‘em — “Look, this
guy’s my — this guy I know since high school. I know this guy,” OK? Butit’s a
conflict for me to take a mandated child abuse report and in the same breath he’s
sayin’ “But, this is my guy.” (inaudible]}

Just to understand that. Putting aside whether or not you have a conflict, OK?
We’ll get to that. In the time we have. But for Ed Troyer, is it a conflict that he's
working on the matter in sotne way as a Public Information Officer and the person
is someone he knows from high school? Like — just for example — if [ called you
up and I said, “Mike, I want to report a crime. There’s been a shooting—you
know -- on the corner of such and such street. I should also tell you — you kiow —
it’s Joe Jones and it turns he went to high school with Joe Jones.” Can you take
that report?

Repeat. 1- repeat it again.

If ’'m reporting a crime to you — ‘K? Let’s say it’s a shooting. Something
serious. And the person who’s — who I'm reporting as the suspect is someone
you, Michael, went to high school with, hypothetically. Could you take that
report or would you have to say, “Well, T went to high school with the person.
You need to talk to another detective.”

No. Icould take that report. But I sure wouldn’t go to the Sheriff and tell him.
Wouldn’t go to the Sheriff and tell ‘em what?

Well, with purpose — why would — why would the Sheriff even care? Why would
the Sheriff even contact him?

So, your -- your point is why is he giving the Sheriff the information that he went
to high school with the person?

Yeah. In the same — in minutes after he tells the Sheriff and Eileen, “Hey, there’s
a conflict here. Ames tock this report.” But then he emails the Sheriff
immediately after; doesn’t cc Eileen, there’s a purpose in my opinion why he’s
making [inaudible]

Page 53



M

303212

- v

And if you go to page 26 of this document, it’s Ed who first seems to be the
person who raises a question as to whether there’s a conflict in the fact that you
were represented by Joan Mell. Is that right?

---on the 26", yeah.

So he raises the issue --

-- is there a conflict?

Is there a conflict? Right,

How'’s he sure she’s gonna file a lawsuit? Same deal, you know,
I’m sure she would filc a lawsuit, being Joan.

Well, yeah, how’s he — how’s he sure of that? You know —

I don’t know. Then the next page — 27 — it says — this is from Ed to Sheriff
Pastor. “This is goin’ to jump big. Also, FY], the teacher in this I know, Went to
high school with him. So that’s the email you were talking about. And you — you
find that odd that Ed Troyer’s having to provide — or deciding to provide that
information to the Sheriff?

Kinda.

And why is that odd?

It — it — in my reading it — my personal opinion in reading it — raises a red flag. Is
he trying to influence - some kind — get some kind of influence here ‘cause this is
a guy he knows,

So tryin’ to tell that we’re his friend.

Exactly.

All right. And could it be another explanation of that (and I don’t know the
answer to this but) -- that it just is a name he’s familiar with — it’s John Ros —
Rossi. And in some way he knows from high school so we decided to say, “Oh, I
know this person. I know him from high school.”

It could be. I’'m only goin’ by what I’m readin.’

Then there’s — if you go to — page 32. All right. On page 32 on the bottom
there’s an email from Capt. Bomkamp to Chief Masko, copy to Chief Adamson.
Do you see that?

Yes.
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And it says, “Rob, I recall through reviewing the emails related to the Kopachuck
case that because of the Undersheriff's comment below, I didn’t pursue the issu¢
with Mike writing the report. 1 agree that it smells because of Mike’s
attorney/client relationship with Joan Mell. Let’s discuss the path forward
tomorrow.” OK? So you wrote that you “found this cxtremely disappointing and
bullying and retaliation against me.” That’s what you wrote, right? And you
believe that to be true, right?

Yeah.

Let’s say that they apparently believe that there’s something improper about the
fact that the case was refetred to you by Joan? Rightly or wrongly, right? What
—what’s — I just wanna understand what the retaliation is. Is the retaliation with
the computer review and the press release? Anything else?

The — the overtime issue.

Ob, it’s retaliation for the overtime issuc. So because of that issue, they’re
retaliating by doing what? " By conducting a — a misconduct investigation. Is
that right?

It’s what it appears. And also by issuing a — or conspiring with the Prosecutor’s
Office to issue a press release. Is that the allegation?

[ think it’s a — repeat that again ‘cause I --
You know — if you want to take a break — I'm going a long time, so -
No, just —I've waited two years to get this [inaudible]

I understand. I think I’ve asked, like -- the nature of the retaliation. Right? So,
I understand the overtime lawsuit where there were accusations against
Capt. Bomkamp and Masko.

And Rob Masko was the investigator of the IA. And so he interviewed Brent
Bomkamp. So, this here -- that it “smells” — OK? So you got Masko and
Bomkamp. What happened to the last IA? What were the results of that?
Might want to check into that. Nothing. So - you know — what kind of — they
say it smells that I have a relationship with Joan Mell. What would you think
that these guys are doing?

I don’t know.

Well, I think it’s just continuing on -- based on this; based on what Russ told
me; people conspiring against me.

So, I don’t want to put words in your mouth but I just want to understand it. So,
in your view there’s no basis for this conflict allegation. So the -- the fact that
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they are opening or starting some kind of misconduct investigation is retaliation
against you. Is that fair?

Correct. T don’t think there’s any reasonable conflict investigation would have

taken place here. I have the right as a citizen in the United States to obtain legal
service from somebody; hire them for that service; have them successfully
resofve my problem in less than 90 days; and go on with my life and take a
mandatory report. Didn’t matter if she called it; you called it; or a guy arrested
threc weeks ago. If you had a valid piece of evidence and I'in the one he calls.
I’ve got a document. So - yeah, Idon’t — I don’t see the conflict there. They
paid me. Obviously I had a valid complaint. And they paid me quick. ‘K?
What am I left to assume other than that’s a key part [inaudible]

All right. Tunderstand. And there’s the press release, of course, as well.
Exactly.

Allright. So, we talked about — you know -- the nature of the emails you —so let
me ask you about that? Did you consider — what you’re considering retaliation
is the - the fact of the misconduct investigation. So let’s just move from that for
a minute and talk about specifically the review of your email. Right?

‘K.
And that’s page — I guess it’s 34, right? We’re in the email that starts that.
Alright.

Email from Brent Bomkamp to Linda Girelle So is there anything wrong with
accessing an employee’s email as you understand in the Sheriff’s Department?

If you don’t follow proper procedure there is. Absolutely.

and — and are you saying that there was not proper procedure followed in this
case?

That’s exactly what I'm saying.

What was the procedure supposed to be and what was not followed?
Their data investigation policy.

And -- and you’re handing me —

-- the entire policy.

This is the County policy?
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PIERCE COUNTY,

b J IN COUNTY CL'E;\Y'S OFFICE

ASHINGTO!

May 12 2014 1j1:54 AM

KEVIN ST
COUNTY G
NO: 13-2-1{

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

MICHAEL AMES,
NO. 13-2-13551-1
Petitioner,
Vs. :
DECLARATION OF DEPUTY
PIERCE COUNTY, PROSECUTOR LORI KOOIMAN
Respondent,

I, Lori Kooiman, declare that I am over the age of 18, have personal knowledge of the
matters set forth below, and I am competent to testify to the matters stated herein. |

1. I am a Deputy Prosecuting Attorney assigned to the Criminal Division of the
Pierce County Prosecutor’s Office. I have been a Deputy Prosecutor with the Pierce County
Prosecutor’s Office for approximately fourteen years. I have tried numerous criminal cases,
including sexual assault, murder, robbery, and many other crimes.

2. I, along with Deputy Prosecutor Timothy Lewis, represented the State of
Washington in the matter State of Washington vs. Lynn Dale Dalsing, Pierce County Superior
Court Case No. 10-1-05184-0.

3. In December of 2010, Lynn Dalsing was originally charged with child

molestation in the first degree and sexual exploitation of a minor. Based upon the police

DECLARATION OF DEPUTY PROSECUTOR Pierce County Prosecuting Attomey/Civil Division
LORI KOOIMAN - 1 955 Tacoma Avenue South,-Suite 301
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reports provided to me, as well as verbal representations by Pierce County Sheriff’s
Department personnel, I drafted and signed the declaration for determination of probable
cause.

4, Gary Clower was the criminal defense attorney who represented Lynn Dalsing
in the criminal case. He fails to acknowledge this in his April 23, 2014 declaration.

5. Some of the stock declarations filed in support of the petitioner’s motion for
reconsideration of the order on attorney fees include the statement, “I understand this case
was set in motion when the Prosecutor’s Office withheld dispositive exculpatory evidence in a
criminal case from the defense.” This “understanding” is completely wrong.

6. The declarations fail to specify any “dispositive exculpatory evidence.”

7. The declarations fail to specify a criminal case, but appear to be referring to
State v. Lynn Dalsing.

8. There was no “dispositive exculpatory evidence” in State v. Lynn Dalsing.

9. Lynn Dalsing is currently charged with two counts of rape of a child in the first
degree (as an accomplice), three counts of child molestation in the first degree (as an
accomplice) and three counts of sexual exploitation of a minor. Attached as Exhibit A is a true
and accurate copy of the amended and re-filed information and supplemental declaration for
determination of probable cause in the same case.

10.  All evidence I was aware of, inculpatory and exculpatory, was disclosed to
Lynn Dalsing’s criminal defense attorney Clower,

11.  Onor about June 1, 2011, Clower contacted me and told me he believed that
the adult woman posing with a child in a pornographic photograph was not his client, and that
he was informed that the photograph was part of a known series of child pornography. By this

DECLARATION OF DEPUTY PROSECUTOR Pierce County Prosecuting Attomey/Civil Division
LORI KOOIMAN -2 955 Tacoma Avenue South, Suite 301
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date, Clower possessed a copy of the photograph. A police report I reviewed for charging
identified the woman in the photograph as Lynn Dalsing,

12. OnJune 9, 2011, I received an email where Ames mentioned the difficulty of
identifying Lynn Dalsing in the pornographic photograph because the face in the photo was
not visible. This was apparent from the photograph itself, which Clower already possessed.
In this email Ames also stated he had failed to connect Lynn Dalsing to the seized home
computers containing child pornography.

13, When I learned that Ames failed to connect Lynn Dalsing to the computers that
contained child pornography, I provided that information to Gary Clower. I told him this over
the telephone and in person,

14.  Lynn Dalsing was never charged with possession of child pornography.

15.  After Ames failed to do follow up on the photograph in question, I contacted
the Tacoma Police Department and asked them to send the photograph to the National Center
for Missing and Exploited Children to determine whether it was from a known series of child
pornography.

16.  OnJuly 13,2011, I received notice that the photograph was from a known
series of child pornography and therefore did not depict Lynn Dalsing.

17.  OnJuly 13, 2011, Deputy Prosecutor Lewis filed a motion to dismiss without
prejudice in the Lynn Dalsing criminal case, pending further investigation by law
enforcement. Attached as Exhibit B is a true and accurate copy of the July 13, 2011 motion
and order for dismissal without prejudice in State of Washington vs. Lynn Dale Dalsing,
Pierce County Superior Court Cause Number 10-1-05184-0.

18.  Subsequent to the dismissal, further evidence was developed in the Lynn

DECLARATION OF DEPUTY PROSECUTOR Pierce County Prosccuting Attorney/Civil Division
LORI KOOIMAN -3 955 Tacoma Avenue South, Suite 301

& Tacoma. Washington 98402-2160
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Dalsing case, including a report by an expert that connects Lynn Dalsing to seized computers
from the Dalsing home.

19.  The expert’s investigation of Lynn Dalsing’s computer completely undermines
Ames’ prior claim that the seized home computers could not be connected to Lynn Dalsing.

20, Other additional evidence includes a report from a counseling session where
Lynn Dalsing’s daughter discloses that her mom walked in on her dad [Michael Dalsing]
taking pornographic photographs of her. Dalsing’s daughter said she knew her mom knew
what her dad was doing to her and “she felt sad and betrayed.”

21, Michael Dalsing was a convicted sex offender and Lynn Dalsing knew this
when she allowed him unsupervised access to her déughter.

22, OnJuly 29, 2011, Michael Dalsing pleaded guilty to three counts of rape of a
child in the first degree, child molestation in the first degree, and child molestation in the third
degree naming multiple victims,

23.  On March 28, 2014, Lynn Dalsing was charged with two counts of rape of a
child in the first degree (as an accomplice), three counts of child molestation in the first
degree (as an accomplice), and three counts of sexual exploitation of a minor.

24.  On April 10, 2014, the court found probable cause for the charges. Attached as
Exhibit C is a true and accurate copy of the court’s finding of probable cause in the same case.

25. OnMay 7, 2014, I reviewed a transcript of an interview between Mike Ames
and Jeffrey Coopersmith that was recorded on April 1, 2013. During the course of the
interview, Mike Ames talks about a meeting he had with me and Deputy Prosecutor Timothy
Lewis on June 13, 2011, regarding the Dalsing case. During the course of the interview, Ames

made many false statements about his interactions with Tim Lewis and me.

DECLARATION OF DEPUTY PROSECUTOR Pierce County Prosecuting Attoraey/Civil Division
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I declare under penalty of perjury of the laws of the State of Washington the foregoing
to be true and correct.
EXECUTED this 12th day of May, 2014, at Tacoma, Pierce County, Washington.

MARK LINDQUIST
Prosecuting Attorney

ORI KOOIMAN
State Bar Number 30370
Pierce County Prosecutor / Civil
955 Tacoma Avenue South, Suite 301
Tacoma, WA 98402-2160

DECLARATION OF DEPUTY PROSECUTOR Pierce County Prosecuting Attomey/Civil Division
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PIERCE COUNTY, V
May 122014 1
KEVIN ST
COUNTY C
NO: 13-2-14
IN TBE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
MICHAEL AMES,
NO. 13-2-13551-1
Petitioner,
VS,
DECLARATION OF DEPUTY
PIERCE COUNTY, PROSECUTOR TIMOTHY LEWIS
Respondent.

I, Timothy Lewis, declare that I am over the age of 18, have personal knowledge of
the matters set forth below, and I am competent to testify to the matters stated herein.

1. 1 am a Deputy Prosecuting Attorney assigned to the Criminal Division of the
Pierce County Prosecutor’s Office. I currently head the Misdemeanor Unit of the Prosecutor’s
Office, supervising 34 employees. I have prosecuted many types of crimes, including murder,
sexual assault, burglary, and many others. I have been a Deputy Prosecutor with the Pierce
County Prosecutor’s Office for approximately eleven years.

2. I, along with Deputy Prosecutor Lori Kooiman, represented the State of
Washington in the matter Stare of Washington vs. Lynn Dalsing, Pierce County Superior
Court Case No. 10-1-05184-0.

3. In December of 2010, Lynn Dalsing was originally charged with child

DECLARATION OF DEPUTY PROSECUTOR Pierce County Prosccuting Attomey/Civil Division
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molestation in the first degree and sexual exploitation of a minor.

4, Gary Clower was the criminal defense attorney who represented Lynn Dalsing
in the criminal case, He fails to acknowledge this in his April 23, 2014 declaration,

5. Some of the stock declarations filed in support of the petitioner’s motion for
reconsideration of the order on attorney fees include the statement, ““I understand this case
was set in motion when the Prosecutor’s Office withheld dispositive exculpatory evidence in a
criminal case from the defense.” This “understanding” is completely wrong,

6. The declarations fail to specify any “dispositive exculpatory evidence.”

7. The declarations fail to specify a criminal case, but appear to be referring to
State v. Lynn Dalsing.

8. There was no “dispositive exculpatory evidence” in State v. Lynn Dalsing.

9. Lynn Dalsing is currently charged with two counts of Rape of a Child in the
First Degree (as an accomplice), three counts of Child Molestation in the First Degree (as an
accomplice) and three counts of Sexual Exploitation of a Minor. Attached as Exhibit A is a
true and accurate copy of the amended and re-filed information and supplemental declaration
for determination of probable cause in the same case.

10.  All evidence I was aware of, inculpatory and exculpatory, was disclosed to
Lynn Dalsing’s criminal defense attorney Clower.

11.  Onorabout June 1, 2011, Clower contacted me twice and told me that he did
not think that the adult woman posing with a child in a pornographic photograph was his
client, and later stated that Michael Dalsing told him that the photograph was part of a
preexisting series of child pornography. By this date, Clower possessed a copy of the

photograph. A police report identified the woman in the photograph as Lynn Dalsing,

DECLARATION QOF DEPUTY PROSECUTOR Pierce County Prosecuting Attorey/Civil Division
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12, OnJune9, 2011, I was copied on an email where Ames mentioned the
difficulty of identifying Lynn Dalsing in the pornographic photograph because the face in the
photo was not visible. In this email Ames also stated he had failed to connect Lynn Dalsing
to the seized home computers containing child pornography.

13, Lynn Dalsing was not charged with child pornography.

14, OnJuly 13,2011, I filed a motion to dismiss without prejudice in the Lynn
Dalsing criminal case, pending further investigation by law enforcement. Attached as Exhibit
B is a true and accurate copy of the July 13, 2011 motion and order for dismissal without
prejudice in State of Washington vs. Lynn Dale Dalsing, Pierce County Superior Court Cause
Number 10-1-05184-0.

15.  Subsequent to the dismissal, further evidence was developed in the Lynn
Dalsing case, including a report by an expert that connects Lynn Dalsing to seized computers
from the Dalsing home.

16.  The expert’s investigation of Lynn Dalsing’s computer completely undermines
Ames’ prior claim that the seized home computers could not be connected to Lynn Dalsing.

17. Other additional evidence includes a report from a counseling session where
Lynn Dalsing’s daughter discloses that her mom walked in on her dad [Michael Dalsing]
taking pornographic photographs of her. Dalsing’s daughter said she knew her mom knew
what her dad was doing to her and “she felt sad and betrayed.”

18.  Michael Dalsing was a convicted sex offender and Lynn Dalsing knew this
when she allowed him unsupervised access to her daughter.

19.  On July 29, 2011, Michael Dalsing pleaded guilty to three counts of rape of a

child in the first degree, child molestation in the first degree, and child molestation in the third

DECLARATION OF DEPUTY PROSECUTOR Picree County Prosecuting Attomey/Civil Division
955 Tacoma Avenue Soulh, Suite 301
TIMOTHY LEWIS - 3 Tacoma, Washington 98402-2160
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degree.

20,  On March 28, 2014, Lynn Dalsing was charged with two counts of rape of a
child in the first degree (as an accomplice), three counts of child molestation in the first
degree (as an accomplice), and three counts of sexual exploitation of a minor.

21.  On April 10, 2014, the court found probable cause for the charges. Attached as
Exhibit C is a true and accurate copy of the court’s finding of probable cause in the same case.

22. OnMay 9,2014, I reviewed a transcript of an interview between Mike Ames
and Jeffrey Coopersmith that was recorded on April 1, 2013, During the course of the
interview, Mike Ames talks about a meeting he had with me and Deputy Prosecutor Lori
Kooiman on June 13, 2011, regarding the Dalsing case. During the course of the interview,
Ames made many false statements about his interactions with Lori Kooiman and me.

I declare under penalty of perjury of the laws of the State of Washington the foregoing
to be true and correct.

EXECUTED this 12th day of May, 2014, at Tacoma, Pierce County, Washington.

MARK LINDQUIST
Prosecuting Attorney

TIMOTHY LEWIS

State Bar Number 33767

Pierce County Prosecutor / Civil

955 Tacoma Avenue South, Suite 301
Tacoma, WA 98402-2160

DECLARATION OF DEPUTY PROSECUTOR Picree County Prosecuting Attomey/Civil Division
955 Tacoma Avenue South, Suite 301
TIMOTHY LEWIS - 4 Tacoma, Washington 98402-2160
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From: Mike Ames

Sent: Thursday, October 18, 2012 11:38
To: James Richmond

Subject: FW: Dalsing case #10-2510339

Michael Ames CFCE,CFE
Computer Crimes Unit
Pierce County Sheriff's Dept.

mamesl@co.pierce.wa.us
253-377-8438

From: Mike Ames

Sent: Friday, July 20, 2012 10:23 AM
To: Mike Ames

Subject: FW: Dalsing case #10-2510339

Michael Ames CFCE,CFE
Computer Crimes Unit
Pierce County Sheriff's Dept.
mames1@co.pierce.wa.us
253-377-8438

From: Lori Kooiman

Sent: Friday, June 10, 2011 1:17 PM
To: Mike Ames; Debble Helshman

Cc: Timothy Lewis

Subject: RE: Dalsing case #10-2510339

We're available at 9:00 on Monday. Meet you at your department. Thanks.

From: Mike Ames

Sent: Friday, June 10, 2011 12:43 PM
To: Lorl Koolman; Debble Helshman

Cc: Timothy Lewis

Subject: RE: Dalsing case #10-2510339

I am avallable Monday at 9 or 1:30 in the afternoon. Tuesday morning til noon. If any of those times work,
Mike

From: Lorl Kooiman

Sent: Thursday, June 09, 2011 4:19 PM
To: Debbie Helshman; Mike Ames

Cc: Timothy Lewis

Subject: RE: Dalsing case #10-2510339

We will have to meet, all of us, early next week and go through the evidence. 1 think you're missing the boat to
<ome degree Mike, as he did not plead to any of the child porn, he pled to raping four kids. | do have to provide




your e-mail to defense. | do want to discuss some of your assertions.

Lori

From: Debble Helshman

Sent: Thursday, June 09, 2011 2:58 PM
To: Lorl Kooiman

Subject: FW: Dalsing case #10-2510339

This is from Mike ,,,duh
Debble

From: Mike Ames

Sent: Thursday, June 09, 2011 12:27 PM
To: Debbie Helshman

Subject: RE: Dalsing case #10-2510339

No, it appeared that he was the computer person. There is no way you can get by the defense that she will use which will
be it was him and especlally now that he is pleading to It. I could easily link him to the child porn but not her. No way do I
want to go back into that case to look for something that I cannot prove. Definately no link to her and the child pom
other than that one picture but we can't see her so no way to prove that either. I did look hard at the porn that was
downloaded from the internet and nothing leads back to her. I did look at that angle too especially after I found that one
picture,

Good Job on the case though and am very glad these monsters are going away!
Mike

From: Debble Heishman

Sent: Thursday, June 09, 2011 11:07 AM

To: Mike Ames
Subject: Daising case #10-2510339

Mike,

Howdy you fabulous computer guy... Both the bad men in this case have pled guilty - one will go away for
life??!!

The female is not being so smart. Pros. are wondering if you were able to tell if Lynn Dalsing had any type of
account or files on the computers so we can charge her with the possession also?

Thanks

Grammy

Detective D. Heishman #205
Pierce County Sheriff
Special Assault Unit

930 Tacoma Ave So

Tacoma, WA 98402

253 798-7713
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

MICHAEL AMES,

VS.

PIERCE COUNTY,

I, James P. Richmond, declare that I am over the age of 18, have personal knowledge
of the matters set forth below, and I am competent to testify to the matters stated herein.

1. I am a Deputy Prosecuting Attorney assigned to the Civil Division of the
Pierce County Prosecutor's Office. I represent Pierce County in the matter of Lynn Dalsing v.

Pierce County, King County Superior Court Case No. 12-2-08659-1. I have been an attorney

for 32 years.

2. In preparation for the civil case, I met with Michael Ames on October 12,
2012, and discussed the police reports and Ames’ computer forensic investigation. There was
no discussion at that meeting about the June 9, 2011, email exchange involving Ames, Det.
Heishman, and Deputy Prosecutors Lori Kooiman and Tim Lewis in the criminal case. Ames
forwarded the June 9, 2011 email exchange to me on October 18, 2012, nearly a week after

our meeting. There was no cover memo or other explanation for forwarding this material. 1
DECLARATION OF JAMES P. RICHMOND - | Pierce County Prosecuting Attomey/Civil Division

Jim Richmond dec .docx
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reviewed it, considered it to be attorney work product, and retained it with other materials
pertaining to the litigation. Contrary to petitioner’s repeated claims in the current case, 1 have
never denied receiving the June 9, 2011, email. Instead, I stated that it was not given to me at
the October 12, 2012 meeting.

3. Rather than raising his concerns with me or others in my office about work product
objections made at Ames' February 14, 2013, deposition, Ames consulted with attorney Joan
Mell, who telephoned me on February 21, 2013, and announced that she was representing
Ames and that there was an "unresolved conflict." When asked to explain the unresolved
conflict she stated that attorney-client privilege prevented her from discussing the details that
gave rise to her claim that there was an unresolved conflict. Ms. Mell cut the call short
claiming she had a client appointment, leaving me without an explanation.

4. Then, in an effort to have Pierce County pay attorney fees he owed Mell, Ames
filed in the Dalsing civil case a 7/13/13 declaration which falsely included the following at

paragraph 1.5:

Mr Richmond told me that the email I turned over to him from Lori Kooiman

in October 2012 was "exculpatory"” regarding my involvement in this case. He

also told me that it would clear me of any wrong doing in the case and he

would see to it that it was turned over as part of discovery.
I was astonished to read this as I had never told Ames any such thing.

5. On July 17, 2013, I filed a responsive declaration stating at paragraph 2, "Mr.
Ames' reply declaration in support of his motion to compel payment of his attorney's fees and
costs contains false assertions made under oath about Mr. Ames' interactions with the
Prosecutor's office.” This declaration was to become one of the documents which the

criminal division of the office later determined was potential impeachment evidence

concerning Ames, because it constituted a deputy prosecutor directly challenging the officer's
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credibility. I discussed Ames' falsehoods in detail in later paragraphs of that declaration.
Ames' claim that we discussed the referenced email exchange and that I told him it was
"exculpatory™ as to him is absolutely untrue.

I declare under penalty of perjury of the laws of the State of Washington the foregoing
to be true and correct.

EXECUTED this 12th day of May, 2014, at Tacoma, Pierce County, Washington.

MARK LINDQUIST

2&,‘20’6),

JAMES P. RICHMOND |
State Bar Number 15865

Pierce County Prosecutor / Civil

955 Tacoma Avenue South, Suite 301
Tacoma, WA 98402-2160

Ph: 253-798-4265 / Fax: 253-798-6713

DECLARATION OF JAMES P. RICHMOND - 3 Pierce County Prosecuting Attorney/Civil Division
Jim Richmond dec .docx 955 Tacoma Avenue South, Suite 301
Cause No 13-2-13551-1 Tacoma, Washington 98402-2160

Main Office: (253) 798-6732
Fax: (253) 7986713

1589




Appendix E - New Hampshire Supreme Court



WESTLAW

2016 WL 1069042
Supreme Court of New Hampshire.

X NFRAnr Tahn Mantart
Gantert v. City of Rochester

Supreme Court of New Hampshire.  March 18, 2016 - A3d-—-- 2016 WL 1069042 41 |ER Cases 280 (Approx. 10 pages)
City of Rochester & a.

No. 2015-0062
Argued: October 8, 2015
Opinion Issued: March 18, 2016

Synopsis

Background: Police officer brought action against city, police department, and police
commission, asserting claims for tortious interference with prospective advantageous
business relations, violations of his procedural due process rights, and damage to his
reputation. The Superior Court, Rockingham County, Wageling, J., granted summary
judgment to defendants, and officer appealed.

Holdings: The Supreme Court, Lynn, J., held that:

1 police officer was provided sufficient due process pursuant to the State Constitution
before being placed on county’s “Laurie list” of officers whose personnel files contained
potentially exculpatory evidence required to be disclosed to defendants pursuant to State v.
Laurie, and

2 no basis existed to remove officer from county's “Laurie list.”

Affirmed.

West Headnotes (8) -
%: Change View
2t Change View

1 | Criminal Law »@;:« Particular Types of Information Subject to Disclosure
Criminal Law &= Information Within Knowledge of Prosecution
Prosecutors have a duty to disclose both exculpatory information and
information that may be used to impeach the State's witnesses; this duty extends
to information known only to law enforcement agencies, such as information

located in police officers' confidential personnel files.

2 | Constitutional Law &= Procedural due process in general
The Supreme Court engages in a two-part analysis in addressing procedural due
process claims: first, it determines whether the individual has an interest that
entitles him or her to due process protection; and second, if such an interest
exists, it determines what process is due. N.H. Const. pt. |, art. 15.

3 } Constitutional Law &= Faimess in general
The ultimate standard for judging a due process claim is the notion of
fundamental fairness; fundamental fairness requires that government conduct
conform to the community's sense of justice, decency and fair play. N.H. Const.
pt. 1, art. 15.

1
0

Secondary Sources

Accused's right to discovery or g”o,
inspection of records of prior
complaints against, or similar
personnel records of, peace officer
involved in the case

2

86 A.L.R.3d 1170 (Originally published in
1978)

...This annotation collects and analyzes the
cases in which the courts have discussed or
decided whether, or under what
circumstances, a defendant in a criminal
proceeding is entitled to discovery or insp...

Constitutional duty of federal q”q,
prosecutor to disclose Brady eviden %
favorable to accused i

158 A.L.R. Fed. 401 (Originally published in
1999)

...This annotation collects and analyzes those
federal court cases that have discussed when
the failure of a federal prosecutor to either
absolutely or timely disclose Brady evidence
favorable to one accu...

Q,

$ 20.06. PROCEDURAL DUE PROL %>
AND THE OPS PROCEDURES. 06,9

12 E. Min. L. Found. § 20.06

...Even though NGPSA and HLPSA do not
require formal adjudicatory hearings before
civil penalties are assessed, due process may
require these procedures. The due process
clause protects individuals from t...

See More Secondary Sources

Briefs
Appellee’s Brief

2001 WL 34093221

Jewel HARRISON, Petitioner and Appellant,
v. Bill LOCKYER, et. al, Respondents and
Appellees.

United States Court of Appeals, Ninth Circuit.
May 23, 2001

...This appeal is from the dismissal of a
petition for writ of habeas corpus, in which
appellant Jewel Harrison claimed a violation
of his due process rights under Brady v.
Maryland, 373 U.S. 83 (1963). T...

Petition for a Writ of Certiorari

2007 WL 4466874

Kenneth J. GRAHAM, Petitioner, v. UNITED
STATES, Respondent.

Supreme Court of the United States

Dec. 17, 2007

...FN* Counse! of Record Petitioner Kenneth
J. Graham was a defendant and an appellant
below. Kyle Dresbach, represented by
separate counsel, was also a defendant and
an appellant below. We have been advi...

%,

%,

2007 WL 5157629 ?
Elvert S. BRISCOE, Jr.-, Plaintiff/Appellant, v.
Tonnesha S. JACKSON, et al.-,
Defendant/Appellees.

United States Court of Appeats, Sixth Circuit.
May 14, 2007

...A court of appeals reviews a §1915(e)
dismissal denovo. Dotson v. Wilkinson, 329
F3d at 466; McGore v. Wrigglesworth, 114
F3d 604. A pro-se complaint, however
inartfully pleaded, is held to less string...

Brief of Plaintiff/Appellant



'4 Constitutional Law & §

Privileged Communications and Confidentiality %= Personne! files

er particular proceedings

Public Employment G Records; Personnel Files

Police officer was provided sufficient due process pursuant to the State
Constitution before being placed on county's “Laurie list” of officers whose
personnel files contained potentially exculpatory evidence required to be
disclosed to defendants pursuant to State v. Laurie; while officer had a privacy
interest in his reputation and ability to continue work unimpeded as a police
officer, procedures followed by the police department were not unfair, in that
officer had the opportunity to meet with police chief before a final decision was
made, officer had multiple opportunities to be heard by the investigating officer,
the chief, and the police commission, and the government had a great interest in
placing on the “Laurie List” officers whose confidential personnel files may

contain exculpatory information. N.H. Const. pt. |, art. 15.

5 | Constitutional Law &= Factors considered; flexibility and balancing
' In considering a challenge to an alleged procedural due process violation, to
determine what process is due, the Supreme Court balances three factors: (1)
the private interest that is affected; (2) the risk of erroneous deprivation of that
interest through the procedure used and the probable value of any additional or
substitute procedural safeguards; and (3) the government's interest, including
the fiscal and administrative burdens resuiting from additional procedural

requirements. N.H. Const. pt. |, art. 15.

6 | Constitutional Law = Factors considered; flexibility and balancing
The requirements of due process are flexible and call for such procedural
protections as the particular situation demands. N.H. Const. pt. |, art. 15.

be lacking in substance.

8 } Privileged Communications and Confidentiality %F’"" Personnel files
~ No basis existed to remove officer from county's “Laurie list” of officers whose

personnel files contained potentially exculpatory evidence required to be
disclosed to defendants pursuant to State v. Laurie; even though arbitrator found
officer did not intentionally falsify police report, it was clear from officer's own
admission that he supplied answers on the report that he had no basis to believe
were true, which was enough of a reflection on his general credibility to trigger at
least a prosecutor’s obligation to disclose such information to a court for in
camera review in a case in which the officer would appear as a state witness.

Rockingham

Attorneys and Law Firms

Wilson, Bush, Durkin & Keefe, P.C., of Nashua (Charles J. Keefe on the brief and orally),

for the plaintiff.

Terence M. O'Rourke, city attorney, by memorandum of law and orally, for the defendants.

Joseph A. Foster, attorney general (Patrick J. Queenan, assistant attorney general, on the

7 | Privileged Communications and Confidentiality &= Personnel files

The interest of individual officers in their reputations and careers is such that
there must be some post-placement mechanism available to an officer to seek
removal from the county's “Laurie list” of officers whose personnel files contained
potentially exculpatory evidence required to be disclosed to defendants pursuant
to State v. Laurie if the grounds for placement on the list are thereafter shown to

brief and orally), for the State, as amicus curiae.
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USA v. Nagle \Q’o,
2013 WL 11311296

USA, v. NAGLE et at.

United States District Court, M.D.
Pennsylvania.

July 26, 2013

...Following a four-week criminal triai,
Defendant, Joseph W. Nagle, was convicted
by a jury in the United States District Court for
the Middle District of Pennsylvania of various
crimes related to his in...

- &,
S,

%,

USA, v. MAALL et al.

2005 WL 6073953

USA, v. MAAL et al.

United States District Court, M.D. Florida.
Sep. 08, 2005

...The defendant was found guilty on Counts
1,4-6, 8, 9, 12-14, 16-22, 24-32, 34-37, 39-
43, 45-51, 53, 54, 56-71 of the Third
Superseding Indictment. Accordingly, the
court has adjudicated that the defen...

%,

Ambrose v. Township of Robinson,?,,

2000 WL 35904886 ?
Terry L. AMBROSE, Plaintiff, v. TOWNSHIP
OF ROBINSON, PA, Defendant.

United States District Court, W.D.
Pennsylvania.

Oct. 11, 2000

...AMBROSE, District Judge. Pending is
Defendant’s Motion for Summary Judgment
as to Plaintiff's Fourteenth Amendment due
process claims and his First Amendment
claims pursuant to 42 U.S.C. §1983, as well...
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LYNN, J. ‘

*1 The plaintiff, Officer John Gantert, appeals an order of the Superior Court (Wageling, J.)
granting summary judgment to the defendants, the City of Rochester, the Rochester Police
Department, and the Rochester Police Commission, on the plaintiff's claims of tortious
interference with prospective advantageous business relations, violations of his procedural
due process rights, and damage to his reputation. All of his claims arise out of the
defendants’ alleged wrongful placement of the plaintiff on a so-called “Laurie List” ! without
affording him sufficient procedural due process. Because we find that the procedures
afforded to the plaintiff in this case were adequate, we affirm the trial court’s judgment.

|
The trial court found, or the parties agreed to, the following facts. 2 The plaintiff began
working as a police officer in Rochester in March 2005. For six years he was viewed as a
“good and productive officer” and had no disciplinary actions reflected in his personnel file.
Upon beginning his shift on March 24, 2011, the plaintiff was instructed to assist another
officer in booking an individual arrested for domestic violence. As part of the department’s
standard operating procedure in domestic violence cases, an officer interviews the victim
and fills out a Lethality Assessment Protocol form (LAP), which assists in gauging the
degree of violence and potential danger to the victim.

The LAP consists of a series of questions about past threats or violence committed by the
accused, and the accused's access to weapons. The questions can be responded to with
yes, no, or not answered. If a certain number of questions are answered “yes,” the victim is
considered to face a higher risk of lethal violence, and a protocol of assisting the victim is
triggered. The LAP is also used to assist the court in determining the amount and
conditions of bail.

Before ending his shift, the arresting officer had interviewed the victim, completed the LAP,
and sent it to the county attorney. The plaintiff was not aware that the LAP had been
completed and incorrectly believed that, pursuant to departmental policy, it was required to
be sent to the county attorney with the rest of the arrest paperwork. After unsuccessfully
attempting to contact the arresting officer or the victim, the plaintiff watched a videotaped
interview of the victim by the arresting officer and completed a second LAP based upon
information he learned from the interview. If a question on the LAP could be answered
affirmatively based upon the video, he answered “yes”; if a question could not be so
answered, he answered “no.” The interview, which pertained only to the incident for which
the accused had been arrested, did not cover many of the questions on the LAP, which
mainly ask about past acts or behaviors.

*2 This resulted in the LAP completed by the plaintiff being materially different from the one
completed by the arresting officer. The original LAP, completed with information from the
victim, resulted in almost all of the questions being answered “yes,” which triggered the
protocol; the LAP completed by the plaintiff had almost all “no” answers, which would not
trigger the protocol. The plaintiff signed the arresting officer's name and sent the second
LAP to the county attorney. At no time did the plaintiff consult with a superior or another
employee as to how to proceed in light of the fact that he had no knowledge of the answers
to many of the LAP questions.

The county attorney discovered the conflicting LAPs and referred the matter to the
Rochester Police Department. Lieutenant Toussaint investigated, conducting interviews
with the plaintiff and other officers. According to Toussaint's report, the plaintiff “admitted
that the LAP form questions were not answered in the interview” that he reviewed. The
plaintiff “stated that he knew” that “none of the LAP questions had been covered” in the
recorded interview and “that he made his best guess about the answers based upon the
demeanor of the victim in the videotaped statement.” When asked why he had put incorrect
information on the LAP, the plaintiff stated that “he had no information to work with and that
he knew that the LAP form was required to be sent to the County Attorney's Office.”

Toussaint found that the plaintiff violated two departmental policies: Standard Operating
Procedure 26.1.4, Subsection D.1.d, “Unsatisfactory Job Performance”; and Standard
Operating Procedure 26.1.4, Subsection D.3.e, “Falsification of any reports, such as, but
not limited to, vouchers, official reports, time records, leave records, or knowingly mak[ing]
any false official statements.” His report was forwarded to Deputy Police Chief Allen, who
agreed with the findings and recommended that the plaintiffs employment be terminated.



This decision was forwarded to Chi Yois, who concurred and wrote a letter to the
plaintiff notifying him that he intende ecommend termination to the police commission. J
The plaintiff asked the chief if there was another possible resolution to the matter, to which
he recalls the chief responding, “Nothing you can say or do will make me change my mind
about this.” The chief also notified the plaintiff that his actions could be “Laurie material”
and that he intended to notify the county attorney. The chief scheduled a meeting with the
plaintiff to provide him with an opportunity to discuss the chief's intent to notify the county
attorney's office of the fact that the plaintiff's personnel file could contain Laurie material;
citing advice from union counsel, the plaintiff declined to attend. The chief and the union
agreed that the chief would not notify the county attorney of the Laurie issue until after the
police commission made a final decision.

On June 16, 2011, the Rochester Police Commission voted to uphold the chief's decision to
terminate the plaintiffs employment. After this decision, the chief sent a letter to the county
attorney stating that “the Rochester Police Department has an internal affairs file which
could possibly be construed to contain issues relevant to State v. Laurie. This file affects
[the plaintiff].”

Pursuant to the collective bargaining agreement (CBA) between the city and the police
union, the plaintiff challenged his discharge before the New Hampshire Public Employee
Labor Relations Board (PELRB), which selected an arbitrator. Following a hearing, the
arbitrator found that the Rochester Police Department “had just cause to discipline [the
plaintiff] for entering false information [on] the LAP report and not following proper protocol,”
but that “discharge [was] too great a penalty in this case.” The arbitrator found that the
plaintiff's actions implicated his honesty and integrity, but he “did not intentionally falsify the
LAP form.” Given the plaintiff's statements during the investigation, we interpret this to
mean that, although the plaintiff had no intent to deceive, he did know that he was providing
information that could be incorrect. Although acknowledging that the chief stated that he
would not hire an officer on the “Laurie List,” the arbitrator stated that Laurie does not
require the discharge of untruthful officers and noted that the conduct by the officer in
Laurie was much more severe. These circumstances, coupled with the fact that the
submission of the inaccurate LAP was an isolated incident and the plaintiff had no other
disciplinary problems in the past, led the arbitrator to reduce the discipline to a suspension
without pay from June 16 to November 7, 2011. The arbitrator did not rule on the “Laurie
List” issue, stating that “[w]hether [the plaintiff] shall remain Laurie listed is beyond the
Arbitrator's authority.”

*3 After the arbitrator's decision, the plaintiff requested that both the chief and the county
attorney remove his name from the “Laurie List.” Both declined.

The plaintiff then brought this suit against the defendants in superior court. He claimed that
the defendants placed him on the “Laurie List” without proper procedural due process, and
sought damages and injunctive relief to remove his name from the “Laurie List.” The
defendants objected. The trial court construed the parties' memoranda of law as cross-
motions for summary judgment and ruled in favor of the defendants. The court found that
the plaintiff had a constitutionally protected interest and was therefore entitled to due
process. After balancing the competing interests at stake, however, it found that the plaintiff
had received sufficient due process. This appeal followed.

1

1 - We have recently explained the background and operation of “Laurie Lists.” See
Duchesne v. Hillsborough County Attorney, 167 N.H. 774, 777-82, 119 A.3d 188 (2015). As
relevant here, prosecutors have a duty to disclose “both exculpatory information and
information that may be used to impeach the State's witnesses.” Id. at 777, 119 A.3d 188;
see also Brady v. Maryland, 373 U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). This
duty extends to information known only to law enforcement agencies, such as information
located in police officers’ confidential personnel files. Duchesne, 167 N.H. at 777-78, 781—
82, 119 A.3d 188. After we granted a criminal defendant a new trial due to the prosecution's
failure to disclose information found in a police officer's employment files and records, see
State v. Laurie, 139 N.H. 325, 327, 333, 653 A.2d 549 (1995), law enforcement authorities
in this state began developing “Laurie Lists” to share information regarding officer conduct
between police and prosecutors. Duchesne, 167 N.H. at 778-79, 119 A.3d 188.

In 2004, the Attorney General issued a memorandum (Memo) to all county attorneys and
law enforcement agencies in the state, which aimed to “develop a standardized method for



identifying and dealing with potentii ‘rie material,” including “information contained in
confidential police personnel files a ernal investigations files.” The Memo identified
several categories of conduct that should generally be considered potential Laurie material:

+ any sustained instance where an officer deliberately lied during a court case,
administrative hearing, other official proceeding, in a police report, or in an intemal
investigation,

« any sustained instance when an officer falsified records or evidence;

» any sustained instance that an officer committed a theft or fraud;

= any sustained instance that an officer engaged in an egregious dereliction of duty ...;
« any sustained complaint of excessive use of force;

» any instance of mental instability that caused the police department to take some
affirmative action to suspend the officer for evaluation or treatment.

Pursuant to the Memo, such material “must be retained in the officer's personnel file so that
it is available for in camera review by a court and possible disclosure to a defendant in a
criminal case.”

Because police personnel files are generally confidential by statute, see RSA 105:13-b
(2013}, the Attorney General recognized in the Memo that prosecutors must rely upon
police departments to identify Laurie issues. He advised that law enforcement agencies
should notify the county attorney, in writing, “whenever a determination is made that an
officer has engaged in conduct that constitutes Laurie material.” He placed responsibility on
county attorneys to compile a confidential, comprehensive list of officers within each county
who are subject to possible Laurie disclosure—the so-called “Laurie List.” The county
attorney is also informed if one of these officers leaves his or her law enforcement agency
for another position.

*4 The Memo included a sample policy and procedure for police departments to identify
and retain Laurie material in their files. First, the deputy chief reviews all internal
investigation files, including investigations conducted by other police personnel, and
determines whether the incident involves any of the categories of conduct identified as
potential Laurie material. If so, the deputy chief sends a memorandum to the chief, who
reviews it and determines whether the incident constitutes a Laurie issue. If it does, the
chief notifies the officer involved, who may request a meeting with the chief to present facts
or evidence. After the chief makes a final decision, the chief notifies the county attorney if
the incident is ultimately determined to constitute a Laurie issue.

The Rochester Police Department has adopted the procedure outlined in the Memo in its
Standard Operating Procedures. The plaintiff acknowledges that the only difference
between the procedure provided for in the Memo and the procedure utilized in this case is
that he had an additional hearing before the Rochester Police Commission before the chief
notified the county attorney that his file contained potential Laurie material.

]
On appeal, the plaintiff argues that the trial court erred in finding that: (1) the procedures
established by the Attorney General's Memo provide sufficient due process, pursuant to
Part I, Articie 15 of the New Hampshire Constitution, before an officer is placed on the
“Laurie List”; and (2) the plaintiff received sufficient procedural due process in this case.
The defendants argue that the process afforded the plaintiff is constitutionally sufficient and
that the trial court properly granted summary judgment to the defendants.

As noted above, the plaintiff received the procedures established by the Memo and an
additional hearing before the police commission. For this reason, to the extent there is a
meaningful difference between the procedure contemplated by the Memo and that which
occurred here, the plaintiff received more process in this case. We thus need address only
the plaintiff's second argument—whether the process he received in this case comports
with the requirements of constitutional due process. Because this argument raises a
question of constitutional law, our review is de novo. See State v. Veale, 158 N.H. 632, 636,
972 A.2d 1009 (2009).

2 3 Partl, Article 15 of the New Hampshire Constitution provides that “[n]o subject



shall be ... deprived of his property,§  inities, or privileges ... or deprived of his life,
liberty, or estate, but by ... the law o land.” N.H. CONST. pt. |, art. 15. We have held
that “law of the land” means due process of law. Veale, 158 N.H. at 636, 972 A.2d 1009.
“We engage in a two-part analysis in addressing procedural due process claims: first, we
determine whether the individual has an interest that entitles him or her to due process
protection; and second, if such an interest exists, we determine what process is due.” Doe
v. State of N.H., 167 N.H. 382, 414, 111 A.3d 1077 (2015). “The ultimate standard for
judging a due process claim is the notion of fundamental fairness.” Saviano v. Director,
N.H. Div. of Motor Vehicles, 151 N.H. 315, 320, 855 A.2d 1278 (2004). “Fundamental
fairness requires that government conduct conform to the community's sense of justice,
decency and fair play.” /d.

4 5 . B |Here, the defendants do not dispute that the plaintiff has an interest
sufficient to entitle him to due process. The question before us, therefore, is what process
is due. To determine what process is due, we balance three factors: (1) the private interest
that is affected; (2) the risk of erroneous deprivation of that interest through the procedure
used and the probable value of any additional or substitute procedural safeguards; and (3)
the government's interest, including the fiscal and administrative burdens resulting from
additional procedural requirements. Doe, 167 N.H. at 414, 111 A.3d 1077. “The
requirements of due process are flexible and call for such procedural protections as the
particular situation demands.” /d. (quotation omitted).

*§ The private interest affected, as the trial court found, is the plaintiff's “reputation and
ability to continue to work unimpeded as a police officer.” As we stated in Duchesne:

Although the “Laurie List” is not available to members of the public
generally, placement on the list all but guarantees that information about the
officers will be disclosed to trial courts and/or defendants or their counsel
any time the officers testify in a criminal case, thus potentially affecting their
reputations and professional standing with those with whom they work and
interact on a regular basis.

Duchesne, 167 N.H. at 783, 119 A.3d 188. We have held that an interest in one's
reputation, particularly in one's profession, is significant and that governmental actions
affecting it require due process. See Veale, 158 N.H. at 638-39, 972 A.2d 1009; Petition of
Bagley, 128 N.H. 275, 284, 513 A.2d 331 (1986) (“The general rule is that a person's liberty
may be impaired when governmental action seriously damages his standing and
associations in the community.”); cf. Clark v. Manchester, 113 N.H. 270, 274, 305 A.2d 668
(1973) (holding that an employee was not entitled to due process, in part, because he failed
to show “that the governmental conduct likely will ... seriously damage his standing and
associations in this community ... [or] impose a stigma upon the employee that will
foreclose future opportunities to practice his chosen profession” (quotation omitted)). Here,
we agree that the private interest is significant.

The plaintiff argues that the procedure used “creates a great risk” of erroneous deprivation
of his interest because he did not have “a full and fair opportunity to be heard.” He
contends that, although officers have an opportunity to meet with the chief prior to being
placed on the “Laurie List,” this occurs only after findings and determinations have been
made at other levels of the department, leaving the officer with the task of trying to undo
these conclusions. He further argues that officers are never given a hearing before an
impartial tribunal. In his case, the plaintiff had a hearing before the Rochester Police
Commission, but he argues that the police commission is not neutral given its ties to the
police department. The plaintiff contends that a hearing that provides the ability to review
evidence offered against him, present evidence of his own, cross-examine witnesses, and
be represented by counsel, would be a proper procedure and would be the best method to
“reach the truth of a matter” regarding a “Laurie List” issue.

The second factor tasks us to consider “the risk of erroneous deprivation of [the private]
interest through the procedure used and the probable value of any additional or substitute
procedural safeguards.” Doe, 167 N.H. at 414, 111 A.3d 1077. The plaintiff has not clearly
articulated how or why the procedures followed by the Rochester police were unfair; nor
has he shown that there was a true risk of erroneous deprivation of his interests.

The plaintiff spoke with the officer conducting the internal investigation and had the
opportunity to explain his version of what had occurred. He also had the opportunity to



meet with the chief before a final dgf  n was made. Even accepting the plaintiff's
assertion that the chief told him bef eir scheduled meeting that his mind was already
made up—a circumstance that could raise concerns about the fairness of the proceeding—
we note that the chief did not have the final word, as the ultimate decision was made by the
police commission. Moreover, the chief did not conduct the investigation or make the initial
findings, which the plaintiff does not claim were unfair or biased.

*6 To the extent the plaintiff argues that this process is inherently biased against him, we do
not find this argument persuasive. The plaintiff had multiple opportunities to be “heard”—by
the investigating officer, the chief, and the police commission. His real complaint about the
procedure appears to be that he does not agree with the decisions made by these various
officials. The procedure he advocates might be more in-depth, but it is not clear that it
would add significantly to the accuracy of outcomes versus the procedure already in place.
See Appeal of Silverstein, 163 N.H. 192, 200, 37 A.3d 382 (2012) (holding that procedure
whereby final decision on termination of public school teacher was made by the school
board rather than a neutral third party, such as an arbitrator, did not offend due process).

Next we examine the government's interest. Doe, 167 N.H. at 414, 111 A.3d 1077. We
recognize that “the prosecutorial duty that spawned the creation and use of ‘Laurie Lists'is
of constitutional magnitude.” Duchesne, 167 N.H. at 780, 119 A.3d 188. The government
has a great interest in placing on the “Laurie List” officers whose confidential personnel files
may contain exculpatory information. See Laurie, 139 N.H. at 330, 653 A.2d 549 (holding
that New Hampshire Constitution affords greater protection to criminal defendants and
requires the State to prove beyond a reasonable doubt that the undisclosed exculpatory
evidence would not have affected the verdict).

After balancing these interests, we conclude that the plaintiff was afforded sufficient
process before he was placed on the “Laurie List.” Given the government's strong interest
in meeting its constitutional Brady obligation, and its interest in not delaying placement of
officers on the list, the procedures implemented in this case struck the proper balance.
Here, there was an internal investigation—which the plaintiff does not allege was unfairly or
improperly conducted-—two layers of review within the department, an opportunity to meet
with the chief, and a hearing before the police commission. There is no need for a more
formalized hearing or additional process before an officer is placed on the “Laurie List.”

7  However, as we explained in Duchesne, the interest of individual officers in their
reputations and careers is such that there must be some post-placement mechanism
available to an officer to seek removal from the “Laurie List” if the grounds for placement on
the list are thereafter shown to be lacking in substance, as was the case in Duchesne. In
Duchesne, we recognized that after an officer is placed on the “Laurie List,” he may have
grounds for judicial relief if the circumstances that gave rise to the placement are clearly
shown to be without basis. Duchesne, 167 N.H. at 784-85, 119 A.3d 188. In Duchesne, the
findings by the arbitrator and the attorney general showed that the officers had not engaged
in the conduct for which they were placed on the list. /d. at 784, 119 A.3d 188. Because the
initial decision of the chief of police was reversed, there was no justification for keeping the
officers on the “Laurie List.” /d. at 784-85, 653 A.2d 549.

_ 8 ' Here, unlike in Duchesne, there is a basis for keeping the plaintiff on the list.
Although the arbitrator found that the plaintiff did not intentionally falsify the LAP, it is clear
from his own admission that he supplied answers on the LAP that he knew he had no basis
to believe were true. This is certainly enough of a reflection on the plaintiffs general
credibility to trigger at least a prosecutor's obligation to disclose such information to a court
for in camera review in a case in which the plaintiff will appear as a state witness. 3 See id.
at 783-84, 119 A.3d 188.

*7 The plaintiff suggests that the employment disciplinary process culminating in the
arbitration is distinct from the “Laurie List” designation process and, as such, officers should
be provided a separate hearing dealing solely with the Laurie issue. We find this argument
unpersuasive because both the discipline and the “Laurie List” designation were predicated
on the same underlying conduct of the plaintiff.

In Duchesne, we held that the trial court erred in not ordering the removal of officers from
the “Laurie List” because the original allegation of misconduct “ha[d] been determined to be
unfounded,” so there was “no sustained basis for the petitioners' placement on the ‘Laurie
List.” " Id. at 784-85, 119 A.3d 188. Crucia! to our holding was that “the chiefs decision was



overturned by an arbitrator, a neutrgg  *finder, following a full hearing conducted pursuant A
to procedures agreed to in the CBA) “[a]s a result of these determinations, references i

to the incident [had] been removed from the petitioners' personnel files.” /d. at 784, 119

A.3d 188. The arbitration in Duchesne did not examine the officers’ placement on the

“Laurie List,” but rather whether the city had just cause to take disciplinary action against

the officers. Id. at 775-76, 119 A.3d 188. The arbitration dealt with the facts of the incident
underlying their placement on the list, and we therefore held that the decision affected the
Laurie issue. Id. at 784-85, 119 A.3d 188.

The same is true here. Although the arbitrator in this case noted that he had no authority
over the plaintiff's placement on the “Laurie List,” and his decision did not focus specifically
on the Laurie issue, his decision was based upon the same information that led to the
plaintiff's placement on the list. Had his findings been different, they could have had the
same ramifications as in Duchesne, i.e., providing a basis for removing the plaintiff from the
“Laurie List.” However, in contrast to Duchesne, the arbitrator's decision in this case did not
establish that there was no basis for the plaintiff's placement on the “Laurie List.” Having an
additional hearing to examine the same facts would serve little purpose.

Our decision in Duchesne did not prescribe any specific procedures that law enforcement
or prosecutorial authorities must follow in connection with the use of “Laurie Lists.” Instead,
we merely recognized that basic notions of fairness require that an officer must be removed
from the list when it is clear that there are no valid grounds for his being on the list, and
that, absent other available procedures, the courts can provide a remedy to an aggrieved
officer. /d. at 784-85, 119 A.3d 188. We are cognizant of the fact that the legislature is
currently examining “Laurie List” issues. See Laws 2015, ch. 150 (“establishing a
commission to study the use of police personnel files as they relate to the Laurie List”).
Subject to the constitutional obligations imposed on the State under Brady and its progeny,
we think that the legislature, rather than this court, is the proper body to regulate the use of
“Laurie Lists,” including the development of procedures for the placement of police officers
on, and their removal from, such lists. In the case before us, it is sufficient to hold that the
plaintiff was afforded all the process he was due.

Affirmed.

DALIANIS, C.J., and HICKS, CONBOY, and BASSETT, JJ., concurred.
All Citations

--- A.3d ----, 2016 WL 1069042, 41 IER Cases 280

Footnotes
1 See State v. Laurie, 139 N.H. 325, 653 A.2d 549 (1995).
2 The parties submitted an “Agreed Statement of Facts” and accompanying

exhibits to the trial court. The court relied upon these facts in its order, and
they are part of the record on appeal.

3 The record shows that three judges, after reviewing the plaintiff's personnel
records in camera, determined that portions of the record contained
potentially relevant and/or potentially exculpatory information, and ordered
that parts of the file be disclosed to the prosecutor and defense attorney.
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Synopsis

Background: Police officers who successfully challenged the discipline imposed after they
were accused of the unnecessary use of force, as a result of which information regarding
the underlying incident was removed from their personnel files, brought action against the
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Opinion
LYNN, J.

*1 The petitioners, Jonathan Duchesne, Matthew Jajuga, and Michael Buckley, appeal a
decision of the Superior Court (Garfunkel, J.) denying their request for a declaratory
judgment and an injunction to remove their names from the so-called “Laurie List.” ' we
reverse and remand.

1
The trial court found, or the record supports, the following facts. The petitioners are officers
of the Manchester Police Department. On March 3, 2010, while off duty, the petitioners
were involved in an incident at a bar in Manchester. The incident was widely reported in the
media, and the Manchester chief of police ordered a criminal and internal affairs
investigation. Following the investigation, the chief found that the petitioners had violated
several departmental policies, including a prohibition against the unnecessary use of force,
and each officer was suspended for a period of time. On August 2, the chief sent letters to
the Hillsborough County Attorney's Office stating that the petitioners had “engaged in
conduct (excessive use of force) that may be subject to disclosure under State v. Laurie.”



Consequently, the county attorney d the petitioners’ names on the “Laurie List,” which
the trial court described as “an infori st of police officers who have been identified as
having potentially exculpatory evidence in their personnel files or otherwise.”

Pursuant to the provisions of the collective bargaining agreement (CBA) between the
petitioners’ union and the City of Manchester, the petitioners filed grievances regarding the
discipline imposed by the chief. The CBA provides for final and binding arbitration. After a
hearing, an arbitrator found that “the City of Manchester did not have just cause to take
disciplinary action against [the petitioners] for actions taken or not taken” during the
incident. As a result of this decision, the petitioners were compensated for lost earnings
and information regarding the incident was removed from their personnel files.

While this process was occurring, the New Hampshire Attorney General's Office conducted
an independent criminal investigation into the incident. Its final report concluded that the
petitioners' conduct “was justified under New Hampshire law and no criminal charges are
warranted.”

On January 31, 2012, after the arbitration decision, the chief wrote to the then Hillsborough
County Attorney requesting that, pursuant to the arbitrator's award, the petitioners be
removed from the “Laurie List.” The county attorney declined, stating that there was an
injured party, the chief “reported the incident as excessive force for the purposes of the
Laurie list,” and there was “a sustained complaint of excessive use of force.” The
petitioners also asked the attorney general to direct the county attorney to remove the
petitioners from the “Laurie List’—a request that the attorney general declined.

The petitioners then filed suit in superior court against the respondent, the Hillsborough
County Attorney2 , seeking: (1) a declaratory judgment that the county attorney violated
RSA 105:13-b (2013) by refusing to remove their names from the “Laurie List”; (2) an
injunction to prohibit the county attorney from designating the incident as a “Laurie Issue”;
and (3) a writ of mandamus to compel the county attorney to remove their names from the
“Laurie List.” The petitioners also argued that the county attorney's refusal to remove them
from the “Laurie List” violated their constitutional rights to due process of law, and
requested an award of attorney's fees.

*2 After a hearing, the trial court denied the petitioners relief. In its written order, the court
stated that the petitioners asked for a prospective determination “that their involvement in
[the] incident can never rise to the level of potentially exculpatory evidence.” The court
found, however, that it could not “prospectively determine if the information may be
exculpatory in a case that has not yet been brought.” The court reasoned that such a
determination would substitute the court's judgment for that of the prosecutor, and would
relieve prosecutors of their legal and ethical duty to disclose potentially exculpatory
information. The petitioners moved for reconsideration, which was denied, and this appeal
followed.

On appeal, the petitioners argue that the trial court erred by deferring to the county
attorney and not removing the petitioners from the “Laurie List.” They contend that the trial
court—not the prosecutor—ultimately reviews personnel files or other officer background
information for exculpatory evidence and decides if such records or information must be
disclosed to the defendant. They further assert that, with respect to each of them, the
arbitrator's decision and the attorney general's report establish that the allegations of
excessive use of force were unfounded, and, therefore, inclusion of their names on the
“Laurie List” or disclosure of their names to a court or defendant in a future criminal case
based upon the incident is unwarranted. The petitioners also argue that the trial court erred
by not addressing their request for an injunction and writ of mandamus, their constitutional
arguments, or their request for attorney's fees.

The respondent contends that the trial court cannot look ahead to future, hypothetical
cases as the petitioners asked it to do. It argues that the responsibility to disclose
exculpatory evidence lies with the prosecutor, and that the county attorney's office is not
bound by the arbitrator's award or the attorney general's report. The respondent asserts
that, depending upon the facts of a particular case, its prosecutors may properly conclude
that the petitioners' involvement in the incident should be disclosed to the defendant, or at
least may conclude that the incident should be disclosed to the trial judge to determine
whether the incident must be disclosed to the defense and/or is admissible at trial. The
respondent also argues that RSA 105:13-b is not implicated here inasmuch as the



arbitrator's decision resulted in the ‘ val from the petitioners' personnel files of
information pertaining to the inciden®
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1l
1 1 2 1 3 !Before tuming to the specific issues before us, we examine the
background of the “Laurie List.” The starting point for our analysis is the well-recognized
proposition that, in a criminal case, the State is obligated to disclose information favorable
to the defendant that is material to either guilt or punishment. See Brady v. Maryland, 373
U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). This obligation arises from a
defendant's constitutional right to due process of law, and aims to ensure that defendants
receive fair trials. United States v. Bagley, 473 U.S. 667, 675, 105 S.Ct. 3375, 87 L.Ed.2d
481 (1985); State v. Laurie, 139 N.H. 325, 329, 653 A.2d 549 (1995); see alsoN.H. CONST.
pt. I, art. 15. The duty to disclose encompasses both exculpatory information and
information that may be used to impeach the State’s witnesses, Bagley, 473 U.S. at 676,
105 S.Ct. 3375; Laurie, 139 N.H. at 327, 653 A.2d 549, and applies whether or not the
defendant requests the information, Bagley, 473 U.S. at 682, 105 S.Ct. 3375; Laurie, 139
N.H. at 327, 653 A.2d 549. “Essential fairess, rather than the ability of counsel to ferret
out concealed information, underlies the duty to disclose.” Laurie, 139 N.H. at 329, 653
A.2d 549 (quotation and brackets omitted).

. 4 5 . 6 !*3The duty of disclosure falls on the prosecution, Giglio v. United
States, 405 U.S. 150, 154, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972); Petition of State of N.H.
(State v. Theodosopoulos), 153 N.H. 318, 320, 8393 A.2d 712 (2006); see also N.H. R. Prof.
Conduct 3.8(d), and is not satisfied merely because the particular prosecutor assigned to a
case is unaware of the existence of the exculpatory information. On the contrary, we
impute knowledge among prosecutors in the same office, State v. Etienne, 163 N.H. 57,
90-91, 35 A.3d 523 (2011), and we also hold prosecutors responsible for at least the
information possessed by certain government agencies, such as police departments or
other regulatory authorities, that are involved in the matter that gives rise to the
prosecution, see Theodosopoulos, 153 N.H. at 320, 893 A.2d 712, “This in turn means that
the individual prosecutor has a duty to learn of any favorable evidence known to the others
acting on the government's behalf in the case, including the police.” Kyles v. Whitley, 514
U.S. 419, 437, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995). Although police may “sometimes
fail to inform a prosecutor of all they know,” prosecutors are not relieved of their duty as
“procedures and regulations can be established to carry [the prosecutor's] burden and to
insure communication of all relevant information on each case to every lawyer who deals
with it.” /d. at 438, 115 S.Ct. 1555 (quotation omitted).

. 7 . 8 |, 9 The prosecutor's constitutional duty of disclosure extends only to
information that is material to guilt or to punishment. Brady, 373 U.S. at 87, 83 S.Ct. 1194;
Laurie, 139 N.H. at 328, 653 A.2d 549. “Favorable evidence is material under the federal
standard only if there is a reasonable probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been different. A reasonable
probability is a probability sufficient to undermine confidence in the outcome.” Laurie, 139
N.H. at 328, 653 A.2d 549 (quotations omitted). We stated in Laurie that the New
Hampshire Constitution affords defendants greater protection than the federal standard
and held that, “[u]pon a showing by the defendant that favorable, exculpatory evidence has
been knowingly withheld by the prosecution, the burden shifts to the State to prove beyond
a reasonable doubt that the undisclosed evidence would not have affected the verdict.” /d.
at 330, 653 A.2d 549. “This standard does not require that the prosecutor disclose
everything that might influence a jury, or that the defendant be permitted a complete
discovery of all investigatory work or an examination of the State's complete file.” /d.

In Laurie, we held that the prosecution's failure to disclose exculpatory evidence violated
the defendant's due process rights under the New Hampshire Constitution, and we ordered
a new trial. Laurie, 139 N.H. at 327, 333, 653 A.2d 549. The evidence, which the
prosecution possessed prior to trial, consisted of the employment files and records of a
Franklin police officer, Detective—Sergeant Laro, who testified at the defendant's trial. /d. at
327, 330, 653 A.2d 549. Laro investigated the crime, was the affiant for a number of search
warrants, maintained the files and paperwork for the case, and was the sole individual
present when the defendant allegedly spontaneously confessed to the crime. /d. at 332,
653 A.2d 549. The records disclosed “numerous instances of conduct” during Laro's time
at the Franklin Police Department and during his previous employment as a police officer in
Massachusetts that “reflect[ed] negatively on Laro's character and credibility.” /d. at 330,



653 A.2d 549. For example, there ormation about numerous letters of complaint that |
detailed Laro verbally abusing, cthr threatening to physically harm people. Id. Laro

also had been suspended both for neglect of duty and for threatening a civilian with a
weapon. /d. at 330-31, 653 A.2d 549. When he was subjected to a polygraph examination
concerning other incidents, it was determined that he was not being truthful in all cases,
which “resulted in court cases being tainted.” /d. at 331, 653 A.2d 549 (quotation omitted).
Laro was sent to a psychologist who said that Laro “should not be entrusted with a gun and
badge.” Id. (quotation omitted). There was also evidence that Laro lied about the content of
his file and misrepresented his training and schooling. /d. During another investigation,
while seeking medical records of one of its clients, Laro threatened to close a clinic and
arrest its personnel if they did not comply, claiming that his actions were authorized by the
chief of police and the county attorney. /d. There were reports from co-workers describing
Laro as a “liar” and someone “not to be trusted,” and reports of incidents of “inappropriate”
use of firearms. /d. The file also included evidence that the attorney general's office told the
Franklin police chief: “If you had a homicide tonight in Franklin, | would instruct you that
Sgt. Laro not be involved in the case in any capacity.” Id. at 331-32, 653 A.2d 549
(quotation omitted). This information bore on Laro's general credibility and could have been
used by the defendant to cross-examine and impeach Laro, who was a key witness at trial.
Id. at 327, 332-33, 653 A.2d 549. The prosecution's failure to disclose any of it, even
without the defendant’s asking, violated the defendant's rights and necessitated a new trial.
Id. at 333, 653 A.2d 549.

n
*4 Our decision in Laurie demonstrated the need for prosecutors and law enforcement
agencies to share information that pertains to police officers who may act as witnesses for
the prosecution. Since Laurie, prosecutors in New Hampshire have developed “procedures
and regulations ... to carry [the prosecutor's} burden and to insure communication of all
relevant information on each case to every lawyer who deals with it.” Kyles, 514 U.S. at
438, 115 S.Ct. 1555 (quotation omitted). One aspect of these procedures is the creation of
so-called “Laurie Lists.” It is not entirely clear, based upon the record before us, how
“Laurie Lists” actually function in practice, or how different prosecutors' offices use them.
Although the respondent argues, and the trial court accepted, that the term “Laurie List” is
a misnomer because no comprehensive state-wide “Laurie List” exists, it is clear from the
record that at least a county-wide “Laurie List” exists in the Hillsborough County Attorney's
Office. That is, it was established that the Hillsborough County Attorney keeps a list, in the
form of an Excel spreadsheet, of police officers with potentially exculpatory information in
their personnel files or elsewhere. Officers are added to the list when a police chief or
another source notifies the county attorney that such information exists. Both at the hearing
before the trial court and in its brief to this court, the respondent represented that when an
officer is on the “Laurie List,” such information is routinely disclosed to the trial court any
time that officer appears as a witness. After the court has been given the information, the
prosecutor may then argue either that the information is not exculpatory or relevant to the
particular case and therefore need not be disclosed to the defense, or that, if it is disclosed
to the defense, that it should not be admitted as evidence at the trial. Based upon the
record before us, we understand that merely being on the “Laurie List” is enough to trigger
that preliminary disclosure to the court, even if the prosecution does not believe that the
evidence is material or exculpatory and fully intends to argue as much, and even if a court
in a prior case has found that the information was not exculpatory or admissible. It also
appears that, as the petitioners argue, there is no mechanism for an officer to be removed
from the “Laurie List” once placed on it.

10 11 Although the prosecutorial duty that spawned the creation and use of “Laurie
Lists” is of constitutional magnitude, the legislature has enacted a statute, RSA 105:13-b,
which is designed to balance the rights of criminal defendants against the countervailing
interests of the police and the public in the confidentiality of officer personnel records. We
agree with the respondent's assertion that RSA 105:13-b is not directly at issue in this
case, inasmuch as all information related to the incident has been removed from the
petitioners' personnel files. Nonetheless, we think it helpful to discuss the statute and its
requirements in order to explain how it affects the “Laurie List” as used by prosecutors.
RSA 105:13-b provides:

I. Exculpatory evidence in a police personnel file of a police officer who is serving as a
witness in any criminal case shall be disclosed to the defendant. The duty to disclose
exculpatory evidence that should have been disclosed prior to trial under this paragraph



is an ongoing duty that extends b d a finding of guilt.

II. If a determination cannot be made as to whether evidence is exculpatory, an in J
camera review by the court shall be required.

lil. No personnel file of a police officer who is serving as a witness or prosecutor in a
criminal case shall be opened for the purposes of obtaining or reviewing non-exculpatory
evidence in that criminal case, unless the sitting judge makes a specific ruling that
probable cause exists to believe that the file contains evidence relevant to that criminal
case. If the judge rules that probable cause exists, the judge shall order the police
department employing the officer to deliver the file to the judge. The judge shall examine
the file in camera and make a determination as to whether it contains evidence relevant
to the criminal case. Only those portions of the file which the judge determines to be
relevant in the case shall be released to be used as evidence in accordance with all
applicable rules regarding evidence in criminal cases. The remainder of the file shall be
treated as confidential and shall be returned to the police department employing the
officer.

(Emphasis added.) “RSA 105:13~b cannot limit the defendant's constitutional right to obtain
all exculpatory evidence.” Theodosopoulos, 153 N.H. at 321, 893 A.2d 712. However,
particularly as amended in 2012, 3 the statute explicitly codifies the distinction we have
recognized “between exculpatory evidence that must be disclosed to the defendant under
the State and Federal Constitutions, and other information contained in a confidential
personnel file that may be obtained through the ... procedure set forth in [paragraph Il of]
RSA 105:13-b."/d. at 321, 893 A.2d 712; compareRSA 105:13-b, | and Il, withRSA
105:13-b, .

*5 The current version of RSA 105:13-b addresses three situations that may exist with
respect to police officers who appear as witnesses in criminal cases. First, insofar as the
personnel files of such officers contain exculpatory evidence, paragraph | requires that
such information be disclosed to the defendant.* RSA 105:13-b, I. Next, paragraph Il
covers situations in which there is uncertainty as to whether evidence contained within
police personnel files is, in fact, exculpatory. RSA 105:13-b, I1. It directs that, where such
uncertainty exists, the evidence at issue is to be submitted to the court for in camera
review. /d.

" 12 Finally, paragraph Il covers evidence that is non-exculpatory but may nonetheless
be relevant to a case in which an officer is a witness. 3 Consistent with our case law, this
paragraph prohibits the opening of a police personnel file to examine the same for non-
exculpatory evidence unless the trial judge makes a specific finding that probable cause
exists to believe that the file contains evidence relevant to the particular criminal case. See
State v. Puzzanghera, 140 N.H. 105, 107, 663 A.2d 94 (1995) (“[I]n order to trigger an in
camera review of a police officer's personnel file under RSA 105:13-b, the defendant must
establish probable cause to believe the file contains evidence relevant to his case....”). If
the judge does make such a finding, the judge is then directed to review the file in camera
and order the release of only those portions of the file which are relevant to the case. RSA
105:13-b, lll. The remainder of the file must be treated as confidential and returned to the
police department which employs the officer. /d.

According to the respondent, because of the confidentiality of police personnel files, when
a prosecutor's office is notified by a police chief that there is information in an officer's file
that warrants placing the officer on the “Laurie List,” the prosecutor frequently does not
know the reason for the “Laurie” designation. We infer from this statement that sometimes,
when personnel files are submitted to the court in connection with a particular case, the
disclosure is made directly to the court by the police department, and that even in cases in
which the file passes through the hands of the prosecutor, it often is placed under seal by
the police department before delivery. Thus, apparently it is not uncommon for prosecutors
either to be unaware of the basis for an officer's inclusion on a “Laurie List,” or to have only
minimal information as to the basis for the listing. As a result, prosecutors often use the
“Laurie List” as the basis for making a threshold determination as to whether there is
potentially exculpatory information about an officer that should be submitted to the court for
review. The consequence of this paradigm appears to be that, acting out of an abundance
of caution and in order to preclude the prospect of being found to have failed in their Brady
obligations, once an officer's name is placed on the “Laurie List,” prosecutors routinely
cause the officer's personnel file to be submitted to the court to determine whether it



contains exculpatory information th ‘st be turned over to the defense. Although this
practice may be understandable frob

acknowledgment in the trial court that inclusion on the “Laurie List” carries a stigma, police
officers have a weighty countervailing interest in insuring that their names are not placed
on the list when there are no proper grounds for doing so. As this case demonstrates, in
accommodating these competing interests, basic fairness demands that courts not
invariably defer to the judgment of prosecutors with respect even to the threshold issue of
what kind of adverse information should result in an officer's placement on a “Laurie List.”

v
| 13 *6 Turning to the case before us, we must determine whether the petitioners are
entitled to the relief they have requested—that is, to be removed from the “Laurie List”
maintained by the respondent. The petitioners argue that their placement on the “Laurie
List” affects significant constitutional liberty and property interests, inasmuch as a “Laurie”
designation can tarnish their reputations and damage their careers. The respondent
acknowledged during the hearing before the trial court that “the Laurie list is considered a
kind of a death list” for the officers on it or “is given that stigma.” Although the “Laurie List”
is not available to members of the public generally, placement on the list all but guarantees
that information about the officers will be disclosed to trial courts and/or defendants or their
counsel any time the officers testify in a criminal case, thus potentially affecting their
reputations and professional standing with those with whom they work and interact on a
regular basis. Cf. State v. Veale, 158 N.H. 632, 639, 972 A.2d 1009 (2009).

. 14" Because the issuance of an injunction is committed to the sound discretion of the
trial court, we will uphold the court's decision unless it is tainted by error of law, clearly
erroneous findings of fact, or an unsustainable exercise of discretion. See UniFirst Corp. v.
City of Nashua, 130 N.H. 11, 14, 533 A.2d 372 (1987). Here, we conclude that the trial
court unsustainably exercised its discretion and that the petitioners are entitled to be
removed from the “Laurie List.”

To reach this conclusion, we re-examine, and clarify, our decision in Laurie. Perhaps
because the totality of the adverse information about Detective Laro that the State
knowingly failed to disclose was so egregious, in Laurie we did not differentiate among the
various types of information contained within his personnel files. Instead, we simply
observed that the files at issue “disclose{d] numerous instances of conduct that reflect[ed]
negatively on Laro's character and credibility.” Laurie, 139 N.H. at 330, 653 A.2d 549. In
particular, there was no doubt that evidence of Laro's long-demonstrated history of lies,
deception, and incompetency “plainly would have been useful to the defendant upon cross-
examination of Laro.”/d. at 331, 653 A.2d 549. In short, the adverse information at issue in
Laurie was probative of Laro's general credibility as a witness, and, as such, would likely
have been admissible in any case in which Laro testified. See N.H. R. Ev. 608(b) (providing
that specific instances of the conduct of a witness may be inquired into on cross-
examination if probative of untruthfulness); see alsoState v. Mello, 137 N.H. 597, 600, 631
A.2d 146 (1993) (distinguishing between evidence used to attack a witness's general
credibility and evidence used to impeach specific testimony given by a witness). For an
officer such as Laro, being placed on a “Laurie List” and having the adverse information
automatically disclosed to the court every time that officer is to be a witness makes sense
and upholds the prosecutor's legal and ethical responsibility.

15 The situation with respect to the petitioners is quite different from that presented in
Laurie. First, unlike Laro's pattern of misconduct and untruthfulness, the only conduct at
issue here is the petitioners’ involvement in a single incident of alleged excessive use of
force, and there is no suggestion that they attempted to lie about or cover up their conduct.
Even if the accusation were true, this incident, without something more (such as evidence
that the petitioners lied or misrepresented the facts) would not be admissible to impeach
the petitioners' general credibility because an instance of excessive use of force is not
probative of truthfulness or untruthfulness. See N.H. R. Ev. 608(b). Indeed, even if a future
case were to arise in which a claim of excessive use of force was made against one of the
petitioners, the prior incident would not be admissible simply to show a petitioner's
propensity to engage in such conduct. See N.H. R. Ev. 404(b). We recognize, of course,
that the admissibility of evidence at trial does not necessarily mark the bounds of the
prosecutor's disclosure obligations under Brady. See Laurie, 139 N.H. at 332, 653 A.2d
549 (“It is sufficient for us to find that the evidence is material to the preparation or
presentation of the defendant's case."(quotation omitted)). However, the fact that adverse

prosecutors' perspective, given the respondent's k



information regarding a police officgg ~ ackground is not of the type usually admissible to .
attack the officer's general credibilih a strong bearing on the propriety of maintaining ‘
the officer's name on a list that is used as the basis for automatically disclosing the

information to the trial court or the defendant in any case in which the officer may testify.

*7 Second, and more importantly, although the petitioners were initially disciplined by the
police chief for their alleged excessive use of force, the chief's decision was overturned by
an arbitrator, a neutral factfinder, following a full hearing conducted pursuant to procedures
agreed to in the CBA. After an investigation, the attorney general also concluded that the
petitioners' use of force in the incident was justified. As a result of these determinations,
references to the incident have now been removed from the petitioners' personnel files.
Given that the original allegation of excessive force has been determined to be unfounded,
there is no sustained basis for the petitioners' placement on the “Laurie List.” It makes no
sense that the threshold determination—that something was thought to be potentially
exculpatory and worthy of an in camera review by the court, but has now been shown not
to be of that character—should follow the petitioners every time they appear as witnesses.

Therefore, to the extent that the petitioners' names appear on the “Laurie List” maintained
by the Hillsborough County Attorney's Office, we hold that the trial court unsustainably
exercised its discretion in failing to order that their names be removed from said list. In light
of the above ruling, we need not address the other relief requested by the petitioners or
further consider their constitutional arguments. For the reasons stated above, we reverse
the decision of the trial court and remand for further proceedings consistent with this
opinion.

Reversed and remanded.

DALIANIS, C.J., and HICKS, CONBQY, and BASSETT, JJ., concurred.
All Citations

--- A.3d --—, 2015 WL 3897798, 203 L.R.R.M. (BNA) 3347

Footnotes

1 See State v. Laurie, 139 N.H. 325, 653 A.2d 549 (1995).

2 We refer to the Hillsborough County Attorney using gender-neutral language.
3 Prior to the 2012 amendment of the statute, RSA 105:13-b did not contain

the clear distinction between exculpatory information and non-exculpatory
(albeit relevant) information that is found in the present version of the statute.
SeeRSA 105:13-b (1992).

4 Paragraph 1 also makes clear that the State's obligation to disclose
exculpatory evidence contained in the personnel files of police witnesses is
an ongoing duty that does not end with a defendant's conviction.

5 By its terms, paragraph Il also covers police officers who serve as
prosecutors. As there is no indication from the record that any of the
petitioners here have served or will serve as police prosecutors, we have no
occasion to consider the application of RSA 105:13-b in such circumstances.
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“We can't see her.”

Four little words, yet they carry enough cargo to fill a legal freight train.

Written in June 2011 by Pierce County sheriff's deputy Mike Ames, the four words could be bottled and sold as
lawyer bait.

So far, their implications have hooked more than 50 attorneys and four judges in three counties — all players in a
vast courtroom drama.

The four words float through a messy criminal case, two contentious lawsuits and muitiple appeals to the
Washington State Supreme Court filed over the past three years.

“We can't see her.”

For Pierce County prosecutors, the four words underscore a thorny child rape case and a grim two-front defense
against follow-up lawsuits that accuse their office of malicious prosecution and dishonesty.

For Longbranch resident Lynn Dalsing, the four words represent the difference between innocence and guilt; the
gap between freedom and a possible life sentence in prison for sex crimes she says she didn’t commit.

The four words refer to an ugly photo: one frame in an infamous series of child pornography images, familiar to
those who collect them like baseball cards.

The photo depicts a woman and a young child. The child’s face is visible. The woman'’s is not, according to
swarn statements in court records.

For Ames, the recently retired sheriff's deputy, the four words he wrote in 2011 represent his integrity: a promise
to tell the truth, whether county prosecutors like it or not, whether he's a difficult guy or not.

Three years later, Ames contends county prosecutor Mark Lindquist and his staff are trying to ruin his reputation
and brand him as a dishonest cop to cover up their own mistakes, while tagging Ames with $118,000 in attorney
fees for trying to clear his name.

“I serve the citizens of Pierce County, and | believe they deserve to be told the truth about how certain aspects
of their criminal justice system is being run,” he said in a written statement.

Prosecutors say they're fulfilling a duty they cannot shirk — a duty to disclose information about Ames’ credibility,
whether he likes it or not.
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“The plaintiff (Ames) and his attorney — who have a history of filing meritless complaints — made numerous
false allegations against several people,” Lindquist said. “This is a rare remedy designed to discourage ill-
conceived and irresponsible litigation.”

Is Ames a malcontent, a lying deputy, a disgruntled employee with an ax to grind?

If so, he has plenty of allies. Recently, 34 attorneys, including a host of veteran defense lawyers, a respected law
professor and two former Pierce County chief deputy prosecutors, filed legal declarations in Ames’ defense.

The roiling dispute is the talk of the county courthouse and the locat legal community.
But perhaps it’s easier to begin at the beginning.
Charged with child rape

On Sept. 8, 2010, following up on a complaint of child sex abuse, sheriff's deputies arrested Michael Dalsing, 53,
and his friend William Maes I, 59. Prosecutors charged both men with multiple counts of child rape and child
molestation.,

The reported victims included Dalsing's granddaughter and his own daughter, then 7 — a product of his
marriage with Lynn Dalsing, then 43.

The Dalsings lived in Longbranch; Mass lived in Kent.

Court records, including statements from the children, described sexual abuse by Michae! Dalsing and Maes.
Dalsing took pains to conceal his acts; charging papers noted that he and Maes orchestrated moments alone
with the children, either at Maes’ place or at home when Lynn Dalsing was shopping or working.

Ultimately, both men pleaded guilty to the charges against them. They were convicted in 2011. Dalsing’s
sentence: 25 years minimum. Maes: 15 years minimum. “Minimum,” because after the two men serve those
terms, the state’s Indeterminate Sentence Review Board will decide whether they deserve release or more time,
up to a life sentence.

Prosecutors didn’t charge Lynn Dalsing at first; she denied knowing what her husband was doing. She said she
caught him taking photographs once and tried to stop him. She admitted knowing he had been convicted of a
sex offense — indecent liberties — committed in 1983, 20 years before she married him.

Was she complicit? The initial police report from 2010 refers to an interview with her daughter, who reportedly
said, “her mother knew what was going on and even saw it happen. She tried to stop it but it didn’t work.”

Not clear

The case against Michael Dalsing and Maes was a stam dunk — multiple child victims described the assaults.
The mother’s potential culpability was harder to prove. The child victims said the abuse occurred when she
wasn’t around.

Sheriff's deputies spent two months looking for links. The investigation included a search of the Dalsings’ home
computers: systems set up by Michael Dalsing, according to statements in court records.

The computers vielded thousands of images of child porn. That meant an unpleasant assignment for Ames:
clicking through a virtual cesspool in a search for evidence.

“This case was the largest child pornography case I've worked in six years in computer forensics. The volume
and content of the images that | had to go through was tedious and at times, very horrific.”
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- Ames deposition, 2-14-13

The cache included various photos of children, and a few of Lynn Dalsing, nude and alone in a bedroom. Ames
extracted about 40 images for closer examination: perhaps investigators could identify child victims.

One triggered the legal avalanche: a photo of a woman and an adolescent girl, later found to be part of a series
unrelated to Dalsing.

Prosecutors and sheriff's deputies didn’t know the origins of the photo at the time. It had a label dating to 2000
and a unique filename with a number. A handful of other photos Ames gathered carried the same metadata.

It wasn't proof; digital photos could be altered. Ames, familiar with such cases, suspected the shot was part of a
known series, but he hadn’t seen this one before.

The woman'’s face wasn'’t visible — only the contours of her body. She was heavyset; so was Lynn Dalsing. She
had dark hair; so did Dalsing.

Ames found no correlation between the bedroom in the picture and the crime-scene photos taken during the
investigation. Still, the evidence had to be checked.

Detective Debbie Heishman was the county’s lead investigator on the case.

Because of the arrests and the criminal investigation, Dalsing’s daughter was being held in protective custody.
Heishman wanted to keep it that way, and said so in an email sent to Ames on Nov. 5, 2010.

“ have a dependency hearing coming up on this and want to make sure the little girl does not go back to Mom,”
Heishman wrote.

Prosecutors were interested, too. If Dalsing was the woman in the photo, she could be criminally charged, just
like her husband.

Heishman and Ames spoke on the phone about the photo, according to a sheriff’s report.

“He (Ames) also told me that there appears to be photographs of Lynn posing naked with a small female child on
the bed. This new information confirmed what (the daughter) had disclosed about her mother knowing what her
father Michael was doing to her.”

— Sheriff’s report filed by Heishman, 11-8-10

Here, the stories conflict. In a deposition conducted two years later, Ames gave a different account of the phone
call with Heishman.

Question: Did you tell Detective Heishman that there appeared to be photographs of Lynn posing naked with a
small naked fernale child on a bed?

Answer: No.

Q: Are you absolutely sure of that?

A: That's not what | said to her.

Q: Did you say anything to her along that line? ...

A: | told her that | came across a series of photos that appeared to be a child pornography series. ... And | said
one of the photos has an obese woman on a bed with a naked child on top of her. | said, | can’t match any of the
background in that picture to anything in the house. ... | can’t see the person’s face. | can’t make a positive
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identification on anybody.
— Ames deposition, 2-14-13

Ames filed a supplemental report recounting his search of the seized computers. His report never identified
Dalsing as the woman with the child in the crucial picture.

On Now. 8, 2010, Heishman and Ames met to discuss the evidence, Heishman filed another report on Nov. 15,
referring to the meeting with Ames. The new report flatly said Dalsing was the woman in the crucial photo.

“Lynn Dalsing also appears in several of the photos posing naked and alone and with a small female child.”
— Heishman report, 11-15-10

In his deposition, Ames told a different story of the meeting.

Question: Did you ever identify the woman in that photo as Lynn Dalsing?

Answer: No.

Q: Did you ever telf Detective Heishman that it was Lynn Dalsing?

A: Never.

- Ames deposition, 2-14-13

On Dec. 8, 2010, Heishman arrested Dalsing and briefly interviewed her. According to Heishman’s report,
Dalsing said she remembered taking photos of herself, but not with her daughter.

Prosecutors charged Daising with child molestation and sexual exploitation of a minor. The photo was the key.
Charging papers described it:

“One photograph depicted the defendant lying on her bed, naked on her back with a pre-pubescent girl ... Det.
Heishman has identified the bedroom in which the photos were taken to be the same room as the master
bedroom of the residence that was searched.”

- Affidavit of probable cause, Pierce County Superior Court, 12-9-10

it wasn't true. Dalsing wasn’t the woman in the picture. The picture wasn’t taken in her master bedroom.
She spent the next eight months in jail.

A long wait

Gary Clower, Dalsing’s defense attorney, demanded to see the evidence against his client. He waited seven
months — until June 1, 2011 — before prosecutors provided a copy of the photo.

As soon as he received it, Clower visited his client in jail and showed it to her. Dalsing said the picture wasn’t
her,

Clower visited Michael Dalsing, the confessed architect of the abuse, also in the jail after entering a guilty plea.
Dalsing said the woman in the photo wasn't his wife — the image came from a known series. He named it.

Clower immediately told prosecutors their key piece of evidence was bogus — a picture from a known series
that didn't depict his client or her child.
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On the county side, a flurry of internal talk led to the four words; “We can't see her.”

The photo was the backbone of the criminal case, but prosecutors wondered about amending the charges and
adding a count of child porn possession. Perhaps Lynn Dalsing could be connected to the computers.

After a discussion with Deputy Prosecutor Lori Kooiman, Heishman emailed Ames on June 9, 2011.

“Pros (prosecutors) are wondering if you were able to tell if Lynn Dalsing had any type of account or files on the
computer so we can charge her with the possession also?”

Ames replied S0 minutes later, in a crucial email that contained the four words.

“No, it appeared that he {Michael Dalsing) was the computer person. ... Definitely no link to her and the child
porn other than that one picture, but we can't see her so no way to prove that either.”

Heishman shared the email with Kooiman, who replied to both deputies and asked for a meeting with Ames.
“I do have to provide your email to the defense. | do want to discuss some of your assertions.”

The back and forth had been quick but momentous. The sheriff's lead {and only) computer forensics examiner
had declared in a public record that the evidence against Lynn Dalsing was no good. It was a gift-wrapped
present for the defense.

The prosecutor’s office officially knew it, and Kooiman had stated she would have to share Ames’' email with
Dalsing’s defense attorney.

Except Kooiman didn’t. Clower never saw the email.
The next Monday — June 13, 2011 — Amss met with Kooiman and fellow Deputy Prosecutor Tim Lewis.

What was said at that meeting remains a topic of debate. Ames described the meeting in records referenced in
court and in a recent interview.,

The News Tribune sought comment from Kooiman for this story, The prosecutor’s office spoke for her, saying
attorneys from the county’s civil division advised her not to comment because her actions are among the
disputed issues in Dalsing’s ongoing civil case. In sworn declarations filed in a separate case, Kooiman and
Lewis said Ames made “many false statements” about their meeting. They offered no specifics.

Ames, describing the 2011 meeting, said he asked about the disputed photo and whether it was the basis for
the charges against Lynn Dalsing. If so, it was a mistake.

“l said, ‘That picture is not Lynn Dalsing,’” Ames recalled.
Ames said Kooiman told him the trial was coming up in a few weeks, and prosecutors needed his help.

“We don’t have anything on Lynn Dalsing, and we need you to find something,” he recalled Kooiman saying.
(Lewis, interviewed by The News Tribune, said Kooiman made no such statement.)

All parties agree on one point: Ames initially refused to conduct a new search. He didn’t want to go back into the
cesspool again, to go over the same trash he'd examined months earlier. He’d done a good investigation — it
just didn’t reach the conclusion everycne hoped for.

Prosecutors insisted, Ames said. The original investigation had focused on Michael Dalsing and Maes — not
Lynn Dalsing.

Ames was getting mad. Why hadn't the prosecutors charged Dalsing with possession of child porn to begin
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with? He'd spent weeks sorting through filth for nothing, and now they wanted him to do it again.

Prosecutors told him to go through camera equipment and DVDs gathered during the original search and see if
something turned up. They wanted him to write a new search warrant. They wanted him to consult with the
National Genter for Missing and Exploited Children about the crucial photo, to make absolutely sure.

Ames refused to consult the center — he thought his original investigation was good enough — but he finally
agreed to examine the cameras and the DVDs. The results, submitted later, yielded nothing.

“It was the worst moment of my career,” Ames said of the mesting.

A month later, on July 12, 2011, Kooiman was back in court, arguing to keep Lynn Dalsing in jail and continue
the investigation.

Clower, the defense attorney, was hot. He expected a dismissal. A few days earlier in open court, Lewis had said
prosecutors couldn’t prove the charges against Lynn Dalsing. Now they were backpedaling.

Clower didn't know about Ames’ email and the four words, but he had told prosecutors at the beginning of June
that Dalsing wasn’t the woman in the crucial photo, that it was part of a known series. Six weeks had passed
since then, and Dalsing was still in jail. He insisted on his client’s release and dismissal of the charges.

Kooiman told Superior Court Judge Ronald Culpepper it was still unclear whether Dalsing was the woman in the
photo, according to a transcript of the hearing.

Kooiman said a relative of Dalsing’s had said the child in the photo was Dalsing’s daughter. She said
investigators were still going through thousands of photos.

Clower said prosecutors were flailing, trying to hold his client while they searched for new evidence. It was too
late for that.

He showed Culpepper the photo. The judge looked.

“Well, it is, certainly, difficult for me to see the adult in the photo since her face is, apparently, covered,”
Culpepper said. “The child, the face is, you know, barely distinct.”

Clower moved in.

“They have had this for 10 months,” he said. “This woman has been locked up for eight months. | got the
photograph a month ago.”

That was the ballgame. Culpepper denied Kooiman’s motion for a continuance, and ordered Dalsing’s release.

A day later, the National Center for Missing and Exploited Children responded to a query from county
investigators, who recruited a Tacoma police detective to ask for help after Ames refused.

The answer came back within an hour. The center confirmed what Ames had suggested since the previous
November: The woman in the photo wasn’t Lynn Dalsing. The image was part of a known series. The series had
a name — the same name Ames found in the metadata.

Prosecutors promptly dismissed the charges against Dalsing without prejudice — a standard move that allowed
them to refile charges later if they acquired new evidence.

The email from Ames with the four words never entered the record. Clower still didn’t know it existed. Kooiman,
in a declaration filed three years later, said she told Clower verbally that county investigators couldn’t connect
Lynn Dalsing to the computers. But the email Ames wrote — “we can’t see her” — did not surface.
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The case appeared to be over. It wasn't — not for Dalsing, or Ames or the county.
The next stage

On Jan. 5, 2012, Ames tangled himself in an unrelated matter, an internal dispute regarding overtime pay at the
sheriff’s department. He filed a formal complaint, saying comp time was being traded for extra hours in violation
of workplace rules. He’d logged 200 hours of OT, and he wasn't getting paid for them.

To back his claim, Ames hired Fircrest attorney Joan Mell, who had clashed publicly with Lindquist in the past.

Ames was right, according to records; payroll policies were violated. The overtime complaint settled swiftly in his
favor. He claimed money and got it: $12,000.

Meanwhile, in March 2012, Lynn Dalsing sued Pierce County for false arrest and malicious prosecution. Her
attorney, Fred Diamondstone, sought records related to the original criminal investigation, including emails and
internal correspondence between deputies and prosecutors. The slow process of civil discovery began.

Ames was still working as the sheriff's lone computer forensics examiner. In late July 2012, he got a call from
Mell.

The attorney wanted to make a police report in another case of possible child abuse. Before long, it would light a
media firestorm.

The case involved a student at Kopachuck Middle School in Gig Harbor. In February 2012, the eighth-grade boy
had been dragged around a classroom and taunted by other students while a teacher watched and occasionally
participated. Students filmed the incident on their phones.

Mell represented the parents. They wanted a criminal investigation of what they believed to be bullying. She said
she’d been trying to reach another detective to file the report, but hadn’t been able to connect and deliver video
records of the incident.

Ames agreed to take a look. He watched the videos and took them into evidence. He wrote a summary and
forwarded the report to another detective,

On Aug. 29, 2012, The News Tribune published a story that recounted the Kopachuck incident, including video
excerpts. The story went viral: CNN, the “Today” show and international news outlets got interested. Emails
flooded the sheriff’s office, demanding action.

Lindquist issued a statement saying the prosecutor’s office was looking into the case.

Behind the scenes, sheriff's spokesman Ed Troyer, surfing the media wave, emailed Sheriff Paul Pastor and
Undersheriff Eileen Bisson.

Troyer wondered about the genesis of the original report taken by Ames, and whether the prior relationship with
Mell in the overtime dispute created an ethical problem:

“Didn't Mell represent Ames in a matter against county? Is there a conflict here?”
Bisson replied quickly via email.

“She did. I'm not seeing the conflict if this is a county case. Mike won't be the investigator, he just obtains the
materials off the electronic items and it would be assigned to a detective.”

That settled the question for a few weeks, but another sheriff's commander, Capt. Brent Bomkamp, raised it
again on Sept. 25, 2012, referring to the link between Ames and Mell.
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“it smells,” Bomkamp said in an email.

With approval from operations chief Rick Adamson, Bomkamp requested a search of Ames’ county email
account to see if it included prior contacts with Mell,

The search, classified as high priotity, took place Oct. 1, without Ames’ knowledge.

That same day he received his annual performance appraisal, which described him as “the foremost expert on
forensic computer analysis on the department,” and “a trusted member of this department — his integrity is
second to none.”

The email search found no correspondence between Ames and Mell, records state.

Bomkamp shared the results with Adamson, his commander. Adamson promptly sent an email to Lindquist,
informing him of the results.

“Please don’t forward this,” Adamson wrote.

Did Lindquist play a role in the search of Ames’ email? According to records obtained by The News Tribune,
Adamson said he informed Lindquist because the two knew each other socially, and Adamson had mentioned
the Ames-Mell connection to Lindquist in an earlier conversation.

According to the same records, Lindquist said he had no input into the requested search and did not direct it.
When asked by The News Tribune, he said the same thing.

Ames remained unaware, On Oct. 11, a co-worker tipped him — Ames faced a misconduct investigation for
filing a police report in the Kopachuck case.

Ames was alarmed, but he had other things to think about. The lawsuit filed by Lynn Dalsing was gathering
steam, and he was one of the witnesses. That meant trial prep. He had to meet with deputy prosecutors to
discuss an upcoming deposition.

Preparing for trial

Records indicate the prep meeting took place Oct. 16, 2012. Ames met with deputy prosecutor Jim Richmond
and another prosecutor.

Arguments about the meeting and its aftermath rage to this day. Generally, the parties agree that attorneys and
Ames discussed deposition preparation for Dalsing’s lawsuit.

The News Tribune sought comment from Richmond regarding the meeting and other matters. The prosecutor’s
office intervened, saying attorneys from the county’s civil division advised Richmond not to comment because
his actions are among the disputed issues in Dalsing’s civil case.

Ames figured his email saying he couldn’t identify Lynn Dalsing in the photo — and the four words, “we can't
see her,” had long since been disclosed in the old criminal case. Kooiman’s reply email had said she would have
to disclose it.

Ames expected the topic to come up in the prep meeting. It didn’t. He left the meeting uneasy. According to a
sworn statement he later filed in the civil case, he called Richmond after the meeting to discuss the email and
the four words, believing they were important.

According to Ames, Richmond asked for a copy of the email string. Ames sent it on Oct. 18, 2012. A record of
the email exchange appears in court files. Ames says Richmond called back, and said the email would have to
be disclosed to Dalsing’s attorney. Richmond, in a separate sworn statement, denied he said anything of the
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kind.
Either way, the email with the four words wasn't disclosed.
No charges

In November 2012, sheriff’s deputies and the prosecutor’s office reached a decision on the Kopachuck incident.
There would be no criminal charges against the teacher seen on the video.

The case had problems: The incident dated to February 2012, but hadn’t been reported to law enforcement for
six months. The report came from Mell, who had a clear interest in a possible lawsuit if criminal charges were
filed.

Lindquist explained the rationale in a news release:

“To complicate matters, the civil attorney reported the matter to a PCSD (Pierce County Sheriff's Department)
detective who had been represented by that same civil attorney on an unrelated matter.”

Mell fired off a letter to Lindquist, accusing him of downplaying the incident for improper reasons. Ames was
equally annoyed. He soon learned more details of the search of his email and that the results were shared with
Lindquist.

He filed a furious complaint. He accused the sheriff and the prosecutor of retaliating against him because of his
earlier complaint regarding overtime. He accused them of conspiring to dismiss the Kopachuck incident for bad-
faith reasons. He wanted a criminal investigation:

“That child and his family turned to the criminal justice system of Pierce County seeking ‘justice’ for their son. ...
Instead | believe they were bullied by the system because certain individuals had personal vendettas against the
family’s attorney and the detective who took the initial complaint.”

- Excerpt of Ames complaint

The sheriff's office sent Ames’ compilaint through standard channels and assigned it to an outside investigator.
Meanwhile, Ames arrived for his deposition in Dalsing’s civil suit on Feb. 14, 2013,

Don’t answer

Richmond, the lead prosecutor in the civil suit, had prepped Ames before the deposition: if you're told not to
answer a question, don’t answer it.

It happened a lot. Dalsing’s attorney, Fred Diamondstone, was zeroing in on Ames’ forensic analysis of the
Dalsings’ computers and the crucial photo that had been used as the basis for charges of child molestation.

The deposition transcript shows Richmond repeatedly instructed Ames not to answer questions about
conversations and correspondence with prosecutors.

Ames realized his email with the four words had never been disclosed: not to the defense in the criminal case,
nor how in the civil case.

He was a named party in a lawstit alleging false arrest. He’d written the four words that led to dismissal of the
charges, but the county wouldn't let him say so.

Thinking of his best interests, he hired Mell — again.

Diamondstone, now hot on the trail of what appeared to be vital evidence in his client’s lawsuit, pestered the
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county for Ames’ emails,
The county resisted. Prosecutors argued the emails were work product, protected by attorney-client privilege.

In March, Ames threw a wrench into the county’s strategy. He petitioned the court for permission to disclose his
email and the four words.

King County Superior Court Judge Beth Andrus was presiding over the increasingly complicated Dalsing civil
case and considering Ames’ request to disclose his emails.

Prosecutors argued against it, saying the criminal investigation against Dalsing could still be reopened.

Over the county’s objections, Andrus ruled in the deputy’s favor: the four words — “we can't see her” — and the
entire email chain would be disclosed, and they didn’t have to be sealed.

“All of the documents submitted to the Court by Detective Michael Ames are discoverable.”

That wasn't all. The ruling was tough: Andrus opened the door to a trove of material. Additional records were fair
game, and deputies and prosecutors could be questioned about their actions in the criminal case.

By this time, Gary Clower, who had represented Lynn Dalsing in the original criminal case, had seen the Ames
email and the four words for the first time. He filed a declaration saying prosecutors had failed to provide it to
him two years earlier — against the best interests of Dalsing.

Forced to play defense, county attorneys argued for delay — a stay of the judge’s discovery order.

They said they were still investigating possible criminal charges against Dalsing. They were seeking help from
the Snohomish County prosecutor’s office to avoid conflicts of interest and waiting for a possible charging
decision. New information was arriving. One of the victims in the original case — Lynn Dalsing’s daughter —
might be interviewed again.

Andrus agreed to hear arguments for a stay, but she was perplexed. At a hearing on May 8, 2013, she
questioned shifting statements regarding the criminal case from Deputy County Prosecutor Jared Ausserer.

“I feel as if I'm getting different information with each new pleading. And that’s a concern to me. ... Mr. Ausserer
appears to have made certain representations in prior declarations that now seem inconsistent with what he’s
saying in his current declaration, and you know from a lawyer's perspective that when you have two inconsistent
declarations, it does reflect on someone’s credibility. ... Is there really a criminal investigation going on such that
continuing the stay of discovery makes imminent sense, or is there something else going on behind the scenes
that would explain why I'm getting such different messages from Pierce County’s criminal side? That’s really what
my biggest concern is.”

- Superior Court Judge Beth Andrus, transcript of hearing, 5-8-13

Andrus was unhappy, but she granted the county’s motion for a 90-day stay of her discovery order. The county
had gained a little breathing room. Prosecutors used it to appeal her discovery order to the Washington State
Court of Appeals.

While the Dalsing civil case dragged on, the complaint Ames had filed with the sheriff’s office regarding the
search of his emails concluded. An outside investigator, Jeffrey Coopersmith, found the county did nothing
wrong in searching Ames’ emails. Accusations of systemic retaliation and conspiracy were unfounded.

The investigator also concluded Ames did nothing wrong when he took the police report from Mell regarding the
Kopachuck incident.
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No reason to re-interview

Fred Diamondstone, representing Lynn Dalsing in the civil case, wanted to check the legitimacy of Pierce
County’s claim of a continuing criminal investigation and a possible charging decision from Snohomish County
prosecutors.

A Snohomish County deputy prosecutor provided the answer. The office had reviewed the case — but not for a
new charging decision. Instead, the office concluded no new information justified interviewing Dalsing’s
daughter again.

Court records and police reports from this period indicate Pierce County prosecutors sought assistance from
Lakewood police to continue the criminal investigation against Lynn Dalsing and did not seek further assistance
from Snohomish County.

Deputy Prosecutor Jared Ausserer had taken charge of the criminal case. In a recent interview with The News
Tribune, he explained why the county kept pushing.

“We're not going to just not investigate this because they're saying no new information,” he said. “At some point
somebody’s got to make a decision on this case - so instead of playing games with different jurisdictions, we
moved forward.”

Asked who made the decision to proceed, Ausserer said, “| assume Mark (Lindquist).”

Asked by The News Tribune, Lindquist said he approved the continuing investigation based on
recommendations from Ausserer and other prosecutors.

“Our deputy prosecutors in the criminal division were not motivated by anything other than a desire to protect
the community and hold both of the Dalsings accountable,” he said. “Our prosecutors were doing their jobs and
playing by the rules. We shouldn't forget about the young victims in this case who were exploited, molested and
raped.”

Paying the bills
Ames wanted Pierce County to cover his legal bills in the Dalsing lawsuit.

Total: $4,554. Along with it, he filed a declaration describing his October 2012 discussion with Richmond about
the emails.

Ames said he delivered the emails and that Richmond responded.

“Mr. Richmond told me that the email | turned over to him from Lori Kooiman in October 2012 was ‘exculpatory’
regarding my involvement in this case. He also told me that it would clear me of any wrongdoing in the case and
he would see to it that it was turned over as part of discovery.”

~ Ames declaration, 6-13-13

Many moments in the three-year controversy surrounding Ames and the prosecutor’s office could be labeled as
firestarters, but this declaration ranked near the top.

Richmond filed a declaration of his own a month later, accusing Ames of lying to the court.

“Mr. Ames falsely states he turned over to me County emails that would ‘clear his name and his department.’ Mr.
Ames did not deliver or discuss emails at that meeting, even though he did later provide me other related
records.”
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- Richmond declaration, 7-17-13

Richmond added that he’d never told Ames the emails were exculpatory or that they would have to be
disclosed.

The two statements directly conflicted. Ames said he gave the emails to Richmond. Richmond said he didn't.

Ames filed a heated reply that gave more detail. He described his October 2012 meeting with Richmond and
said he’d spoken to him on the phone afterwards about the emails. Richmond had asked for copies, and Ames
had delivered them.

“It was after that meeting that | contacted Mr. Richmond and discussed the emails because they had not come
up in that meeting. | expressed to Mr. Richmond the importance of the email from Lori Kooiman, and he asked
me to email him a copy of it. | emailed him the copy, and he called me after receiving it. Mr. Richmond did advise
me it was exculpatory and needed to be disclosed during discovery. ... those conversations ... took place solely
over the phone between Mr. Richmond and me.”

— Ames declaration, 7-19-13

Court records obtained by The News Tribune include copies of the email Ames delivered to Richmond — the
crucial email from 2011 that included the four words. The date of delivery to Richmond was Oct. 18, 2012.

Judge Andrus, refereeing the fight between the county and the deputy, ruled in favor of Ames. The deputy was
entitled to his attorney fees.

“Det. Ames sought relief only after he was improperly instructed by Pierce County’s counsel not to answer
reasonable deposition questions and not to produce legally discoverable documents.”

- Andrus ruling, 7-22-13

The county appealed, seeking a reversal of the attorney fee ruling. Ames and Dalsing were racking up wins —
but the battle wasn’t over.

Still working

While the lawsuits dragged on, Ames continued with his regular duties as a forensics examiner. That included
testifying as an expert witness in unrelated criminal cases.

Under the rules of criminal discovery, defendants in criminal cases are entitled to evidence held by prosecutors
that could be favorable to the defense. Prosecutors have an affirmative, non-negotiable duty to disclose such
evidence. It's known as “Brady” material, and it covers a wide range of evidence — anything from facts that might
support a defendant’s innocence to information regarding the credibility of witnesses.

The Brady label stems from a famous 1963 U.S. Supreme Court decision called Brady v. Maryland. It holds that
prosecutors must disclose “exculpatory” information to the defense. A related 1972 ruling, Giglio v. United
States, also requires disclosure of “potential impeachment” information about witnesses.

For cops, the Brady label refers to their actions on the job, and any evidence that could be used by defense
attorneys to undercut their credibility. In law enforcement circles, a “Brady cop” means a lying cop. A typical
example of Brady material would include findings of misconduct following an internal law enforcement
investigation.

In September 2013, as Ames prepared to testify in a criminal case, he received a note from the prosecutor’s
office. Framed in legalese, the meaning was obvious: The prosecutor was going to label Ames a Brady cop.
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The basis was twofold. The first element: Ames’ declarations in the Dalsing civil case — his statements saying
he had provided his email with the four words to Richmond, and the reply declaration from Richmond, which
challenged Ames’ version of events.

The second element was the internal complaint Ames had filed with the prosecutor’s office after he learned his
emalil account had been searched without his knowledge in the midst of the Kopachuck investigation.

Deputy prosecutor Steve Penner handles Brady material for the office in consultation with a small team of
colleagues. He said the law enforcement perception of the Brady label as a scarlet letter that denotes a liar is
mistaken; Brady material can include unfounded allegations. It's a matter of making sure defense attorneys can’t
accuse prosscutors of hiding evidence.

Penner said the decision to disclose the Ames material was a collective recommendation sent to Lindquist, who
approved it. The idea was erting on the side of disclosure, he said - dueling declarations between a sheriff's
deputy and a prosecutor could become fodder in future cases if defense attorneys asked for it.

To Ames, it made no sense.

He had provided the emails to Richmond. Records proved it. The complaint he filed in the Kopachuck matter
concluded the county did nothing wrong when it searched his email — but it also found Ames did nothing wrong
when he took a police report of a possible child abuse incident.

As Ames saw it, the prosecutor’s office was using those facts to label Ames a liar,

On Oct. 2, 2013, Ames sued the county. He didn't ask for money. He sought a writ of prohibition — a legat order
preventing the county from sticking him with the Brady label. He wanted a name-clearing hearing to argue for his
reputation.

"As a police officer | have taken an oath to uphold the law, and to be truthful and honest even when doing so
may confiict with the wishes of the Prosecuting Attorney. The Dalsing case is one such example. ...

“Being labeled as a Brady cop comes with a stigmatization for an officer that can be a death sentence to his or
her career. The stigma that comes with being labeled a Brady cop is dishonesty, untruthfulness and lack of
credibility, and as a result an officer’s testimony on the stand becomes worthless."”

- Ames declaration, 12-12-13

To avoid conflicts, the case was handed to Kevin Hull, a visiting judge from Kitsap County Superior Court. The
county hired outside attorneys: Seattie attorney Mike Patterson and former state Supreme Court Justice Phil
Talmadge.

The all-star team swiftly moved to dismiss Ames’ case. The duty to disclose Brady material was absolute: The
point was not the truth - the information simply had to be disclosed to the defense,

Ames and Mell argued that prosecutors were abusing their discretion. They had no duty to disclose false
information.

In February, Hull ruled in the county’s favor. The prosecutor’s duty to disclose trumped, he decided.
Ames and Mell lost. They appealed to the state Supreme Court.

The county followed up with a fastball and moved for attorney fees — more than $118,000 incurred by Patterson
and Talmadge.

The argument: Ames knew or should have known he was going to lose. That meant he’d filed a frivolous claim.
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For that, he should pay.
Dalsing charged

Pierce County was winning in the Ames case, but losing in another arena. Fred Diamondstone, Dalsing’s
attorney in the civil case, had been seeking county records for more than a year. On March 25, rulings from the
state Court of Appeals denied the county’s requests for further discovery delays.

Three days after those rulings, Pierce County charged Lynn Dalsing with two counts of child rape.

In 2010, based on the photo, prosecutars had charged her with two crimes: child molestation and sexual
exploitation of a minor, one count each.

Three years later, they stacked eight charges against her. Child rape: two counts. Child molestation: three
counts. Sexual exploitation of a minor: three counts. The child rape charge alone carried a possible sentence of
life in prison.

In the revised charges, prosecutors described Dalsing as an accomplice, saying she knew of her husband’s
abuse and failed to stop it or report it.

The charges hinged on an incident described in records; Dalsing walked in on her husband and saw him taking
pictures of his daughter and another child. She reportedly walked out without stopping him.

The account came from Dalsing’s 7-year-old daughter, who reportedly told detectives she believed her mother
did not act “because she was afraid.”

The incident is described in other police reports with slightly different details:
+ Dalsing said she confronted her husband and told him to stop what he was doing.

* Michael Dalsing said his wife caught him taking pictures; he said she told him to stop and threatened to call
police.

Prosecutors also relied on statements from Maes, the co-defendant in the original criminal case. Maes told
stories he said he’d heard from Michael Dalsing: that Lynn had participated in abuse of the daughter, and that
he'd seen an obscene picture of Lynn with her child. No such photo appears in evidence records. Maes also
said he knew Lynn Dalsing was the woman in the picture because he recognized her vagina.

The charging decision came from Ausserer, the deputy prosecutor who had taken charge of the criminal case.

“(Dalsing) knows that she's not allowed o have minors in contact with her husband, whao's a sex offender,” he
said. “"She knew it was happening, and facilitated it. | think anybody who reads the probable cause statement
can see that.”

Dalsing’s trial is set for Oct. 23. Defense attorney Donald Winskill is representing her. She's pleading not guiity.

“We certainly do not agree with the charges,” Winskill said. “I can tell you she (Dalsing) adamantly denies this
stuff, | do not see criminal liability here. | just don't see it. | don't see any evidence that she was an accomplice in
anything that her husband or this other individual did.”

Ames loses

Shortly after filing new charges against Dalsing, the county won a victory against Ames. Visiting Judge Kevin
Hull ruled the county was entitled to attorney fees for defending itself against the deputy — the total exceeded
$118,000.
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The decision sent a mild tremor through the local legal community. Losing the legal argument was one thing —
part of the rough-and-tumble of court battles. Seeking sanctions and fees in such cases was a rare move, and
fee awards were raret.

Lindquist acknowledges the worries of defense attorneys, but he said the decision to seek fees, which he
authorized, was appropriate.

In his suit, Ames hadn’t asked for money — only a writ and a hearing to clear his name. He had argued from the
standpoint of a whistle-blower, seeking a chance to explain his actions.

He wrote the email with the four words and said so. He shared it with county attorneys and said so. A judge had
ordered him to disclose the correspondence. He did it.

A prosecutor, Richmond, had accused Ames of lying about sharing the emails. Records established that Ames,
in fact, had shared them.

The hunch Ames expressed in the email had been dead accurate. Lynn Dalsing wasn’t the woman in the photo
cited in the original criminal charges. Federal authorities had confirmed it.

Prosecutors were touting his actions as evidence of dishonesty. His efforts to vindicate himself were being
labeled as frivolous.

From Ames’ standpoint, prosecutors were lying about him in order to call him a liar. He asked for reconsideration
of the fee ruling.

The case was already unusual. The next step made it more so.

More than 30 lawyers filed declarations in support of Ames. As one, they argued against the monetary sanctions,
saying they would have a chilling effect on the court system. in effect, a whistle-blower being sanctioned and
fined for seeking relief in court would set a dangerous precedent.

Many of the lawyers were veteran defense attorneys — potential beneficiaries of Brady cop information. Two
attorneys — Mary Robnett and Barbara Corey — were former deputy prosecutors who had led the prosecutor's
criminal division. Corey had sued the county in 2008 for wrongful termination from the prosecutor’s office and
won a $3 million judgment.

Corey’s declaration cited her past experience as a prosecutor {and more recently as a defense attorney.) She
said she’d never seen a whistle-blower report used as Brady evidence against a cop. She said the declarations
filed by Ames and Richmond in the Dalsing case provided “objective evidence that Det. Ames is telling the truth
and Jim Richmond is not.”

Corey added that she’'d known Ames for many years and always found him credible and cooperative. She
described a change in climate and tone at the prosecutor’s office since Lindquist had taken charge in 2010.
Tensions had grown between the sheriff’s office and the prosecutor’s office:

“Mr. Lindquist reportedly is more directly involved in controlling the actions of the sheriff's detectives than any
prosecutor before him. Detectives within the sheriff's department personally have approached me to discussed
[sic] their perceptions, displeasure and concern about this control. It is [sic] seems that Det. Ames is a recipient
of disfavor with the prosecutor’s office and must have upset the Prosecuting Attorney by exposing facts
unfavorable to him and that office.”

- Corey declaration, 4-14-14

Robnett left the prosecutor’s office in 2012, She now works for the state attorney general’s office. She also
defended Ames.
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“During my years of working with the large, multi-disciplinary team, Detective Ames enjoyed a reputation as a
reliable, hard-working and ethical detective. ... He has sought an appropriate remedy to restore his good name,
and has done so by requesting a name clearing hearing in a declaratory judgment action. Although I believe his
reputation and career have been damaged by the prosecutor’s disclosure, this is not a case where Detective
Ames is requesting monetary damages from Pierce County.”

- Robnett declaration, 5-1-14

Another key declaration came from Seattle University law professor John Strait, a recognized expert on legal
ethics. Strait said Ames’ effort to seek a hearing to clear his name created “a new litigation problem” that courts
had not addressed — but that didn’t make it frivolous, and it didn’t justify sanctions and attorney fees.

“A Brady cop is entitled to some forum in which to resolve the truth or faisity of the allegations which lead to
such a declaration,” Strait wrote.

In response, prosecutors again cited their absolute duty to disclose Brady material, also known as potential
impeachment evidence, or PIE. Deputy Prosecutor Stephen Penner, who handles Brady disclosures for the
prosecutor’s office, filed a declaration explaining the duty. He cited Ames’ statements in the Dalsing civil case
and Ames’ complaint tied to the Kopachuck matter.

Penner’s declaration noted that providing Brady material didn’t necessarily suggest prosecutors were labeling
Ames as dishonest. According to the prosecutor’s office’s adopted PIE policy, the truth didn’t matter:

“The PCPAO (Pierce Counly Prosecuting Attorney’s Office) PIE policy specifically states that PIE disclosure may
be required ‘regardless of whether the PCPAQ believes the allegations in the PIE are true, and may be required in
cases where the PCPAO believes the allegations are not true.”

- Penner declaration, 5-12-14
Richmond, the deputy prosecutor who had clashed with Ames, also filed a declaration.

It was Richmond'’s July 2013 declaration (“Mr. Ames falsely states he turned over to me County emails...”) that
became part of the basis for labeling Ames as a Brady cop.

For the first time, Richmond acknowledged in a sworn statement that Ames had given him the crucial emails and
the four words — just not on the exact day of their meeting on Oct. 16, 2012.

“Ames forwarded the June 9, 2011 email exchange to me on Oct, 18, 2012, nearly a week after our meeting. ... |
have never denied receiving the June 9, 2011 email, Instead, | stated that it was not given to me at that meeting.”

— Richmond declaration, 5-14-14

Asked about Richmond’s actions and declarations, Lindquist referred questions to Deputy Prosecutor Dan
Hamilton, who leads one of the county’s civil teams.

Hamilton said Richmond’s declarations in response to Ames were appropriate.

“The relevant issue was not did (Richmond) receive the emails,” Hamilton said. “The only thing that was relevant
at the time was whether Jim had made a promise to disclose the emails. He did not. We only put down in our
declaration things that are relevant.”

Kooiman, the prosecutor in the initial criminal case against Dalsing, also filed a sworn declaration. It was
carefully worded. She said that in 2011 she received Ames' email that contained the four words. She did not say
she gave the email to Dalsing’s defense attorney, Gary Clower. She said she spoke to Clower on the phone and
in person before the original criminal case was dismissed and told him Ames couldn’t connect Dalsing to the
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computers.

The debate hit full boil on May 19, when the county faced Ames in Judge Huli's courtroom in Port Orchard.
The basic question: Would Hull reconsider his order of sanctions and attorney fees?

Talmadge argued for the county. He was soft-spoken and surgical. He cited procedure and precedent.

The declarations filed by the 34 attorneys were flawed, he said. The first six were untimely. The other 28 were
impropetrly presented. Many were generic: the same verbiage with slightly revised biographical details from
individual attorneys.

Above all, Talmadge said, the declarations were irrelevant. No procedure in law existed that would allow a
deputy’s complaint to overrule a prosecutor’s duty to disclose Brady material.

Because that procedure didn’t exist, Ames was arguing in bad faith by dsfinition, Talmadge argued. Ames was
cherry-picking; he wanted new law, but he said current law allowed a remedy. He wanted a hearing to clear his
name, but he couldn’t argue that any rules had been violated.

“Counsel’s gotta pick which of the arguments she chooses to make,” Talmadge said, referring to Mell.

Mell argued for Ames. So did Brett Purtzer, a veteran defense attorney who had signed one of the 34
declarations.

Purtzer said the prosecutor’s office couldn’t use the Brady process to brand Ames unfairly. Some remedy had to
be available. Sanctions and attorney fees were unreasonable.

“The disclosure labels (Ames} as something that he’s not,” Purtzer said. “You will not find a case that says you
can make false information and declare it as Brady.”

Hull mulled. This case was headed for an appeal, no matter how he ruled. The attorneys and the judge talked of
it openly throughout the hearing.

Hull sided with Ames. The declarations were in. He was willing to reconsider his ruling for fees, and he wanted to
hear more argument. He would accept briefs from both sides. If this was about creating new law, he wanted to
see the rationale.

Scorecard
The threads of the three cases remain intertwined. All are still active, with more hearings ahead.

The county and Ames are scheduled to meet again July 10 in Hull’'s courtroom. The judge could preserve his
ruling, reverse it or modify it. An appeal is inevitable, regardisss of outcome.

The Ames case continues to reverberate at the county courthouse. Team leaders at the prosecutor’s office have
met with their members and shared copies of the declarations filed on behalf of Ames.

Sources tell The News Tribune that team leaders have provided the declarations to make it clear which defense
attorneys filed them. Team leaders reported!y said those attorneys should be treated no differently than any
other lawyers involved in local cases.

Lindquist said he approved a recommendation from his chief of staff, Dawn Farina, to disseminate the
declarations. The idea was open communication.

Lawyers who filed declarations on Ames’ behalf also received letters from Lindquist’s office. The letters, penned
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by Deputy Prosecutor John Sheeran, reiterate the county's position in the Ames case and suggest that lawyers
who filed declarations might be operating with incomplete information. Some attorneys interviewed by The
News Tribune saw the letters as veiled threats. Lindquist said his office had no motive beyond transparency.

The next hearing in Dalsing’s criminal case is set for Aug. 29. It's an omnibus hearing, a catch-all, catch-up
moment, followed by a placeholder trial date of Oct. 23. The case will be entering its fifth year.

Dalsing’s false-arrest suit against the county is active, in something of a legal holding pattern. Both sides
continue to argue over disclosure of records, and the debate has been sent to the state Supreme Court for
consideration.

Ames retires

On Feb. 14, Mike Ames retired from the sheriff’s office after 26 years of service. He sent a letter to Sheriff Paul
Pastor. It was seven pages long, accusatory, a bullet-point list of grievances.

“The working conditions for me have become intolerably hostile to my good name, reputation and credibifity,”
Ames wrote,

On May 19, the sheriff’s office posted a job opening for a computer crimes investigator.
The job description is boilerplate. The detective will investigate computer crimes and analyze electronic media.

“Success in this position is dependent upon an individual’s ability to learn the skills necessary for the position
and to interact well with varied other units within Pierce County, including but not limited to the Prosecutor's
office, other police agencies, and civilian experts.”

It's primarily a day shift job, according to the position notice - but it requires night and weekend work.
Sean Robinson: 253-597-8486 sean.robinson@thenewstribune.com @seanrobinsonTNT
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Appeals court wrestles with Pierce deputy’s claim of prosecutor falsehoods

BY SEAN ROBINSON
Staff writer

For two years, retired Pierce County sheriff's deputy Mike Ames has argued that Prosecutor Mark Lindquist's office lied about him to
brand him as a liar. He wants a hearing to clear his name.

In response, prosecutors have said they're just doing their duty, that Ames has no right to a name-clearing hearing, and that he
should pay $118,000 in attorney fees for questioning their authority.

As of Sept. 4, the county has paid $288,530 to outside attorneys to defend the Ames case, according to records from the county’s
risk management division.

Friday, the two sides clashed again before the state Court of Appeals in Tacoma: the latest twist in a long-running battle over
credibility, the limits of prosecutorial discretion and the definition of a so-called “Brady” cop.

A small audience watched, including Ames’ white-haired mother, who sat on a bench behind her son.

“Dishonest, unfounded, unsupported accusations of dishonesty are not Brady material,” said Joan Mell, the attorney representing
Ames.

Phil Talmadge, the outside attorney representing the county, called the suggestion that a prosecutor lied “incredibly offensive,” and
added that there was no basis in law for the type of hearing Ames was seeking.

The three-judge panel made no decision; that will come later.

Friday's hearing stems from an earlier clash in lower court that led to wins, losses and appeals on both sides. Last year, the county
won its argument that Ames didn't deserve a name-clearing hearing. Ames appealed that finding. The county lost its bid for
$118,000 in attorney fees, and appealed that finding.

Money didn’t come up during Friday's oral arguments. Instead, the appeals judges focused on the legal duties of prosecutors to
disclose information to defense attorneys that could be relevant to the credibility of a law-enforcement witness.

That's the so-called Brady label, a piece of legal shorthand viewed by law enforcement officers as a permanent stain on their
reputations.

Brady material, named for a 1963 U.S. Supreme Court decision, is meant for defendants. It allows their attorneys to probe the
credibility of arresting officers. The duty to disclose it is mandatory, according to prosecutors, and they have wide discretion when it
comes to defining it.

The suit from Ames tests the limits of that discretion.

Typically, Brady material includes findings of misconduct from internal law enforcement investigations. The case involving Ames is
different; the records used to pin him with the Brady label come from a disagreement with prosecutors.

It's tied to a larger criminal case that ultimately led to a finding of prosecutorial vindictiveness and an active effort to recall Lindquist
from office.

In 2011, Ames was the sheriff's computer forensic analyst. He was assigned to review a computer cache of child pornography,
including a photo used as the basis to charge Longbranch resident Lynn Dalsing with child molestation.

At the time, Ames reviewed the photo and sent an email to prosecutors, saying Dalsing couldn’t be identified in the image. A deputy
prosecutor, Lori Kooiman, said Ames’ email would have to be disclosed to the defense, but it wasn't.

Ultimately, Ames’ instinct was proved to be right; the photo didn't depict Dalsing. Charges against her were dismissed, and she
subsequently sued the county for false arrest.

After that, Ames’ email became the subject of a discovery battle.



In 2013, he filed a legal motion seeking jjght to disclose it. The county opposed that ~gtion and lost. (Ames recently won a pair
of related legal victories tied to those ef ; appeals court judges awarded him about ‘w000 in attorney fees, over the county’s
objections.)

Ames filed a sworn declaration, saying he had delivered the key email string to Jim Richmond, a deputy prosecutor defending the
county against Dalsing’s lawsuit. Ames added that Richmond told him the emails were “exculpatory.”

Richmond filed a counter-declaration, saying Ames “falsely” stated he turned over the emails, and that Richmond never described
them as exculpatory.

Prosecutors later used Richmond'’s declaration to label Ames as a Brady cop.

In response, Ames sued. He didn't ask for money but for a name-clearing hearing and a chance to argue he told the truth. He also
provided proof he'd sent Richmond the email string. The records appear in court files.

In 2014, almost a year after the dueling claims appeared, Richmond filed a new declaration in the Ames lawsuit, saying he had
received the emails from Ames, just not on the exact date Ames mentioned in a previous declaration.

Justice Jill Johanson asked Mell about the nuances of Brady material. Citing past legal rulings, Johanson noted that such records
sometimes include false statements from witnesses regarding law enforcement officers, but prosecutors still have to disclose them
to the defense.

Mell replied that there was a difference between a false statement from a witness and a false statement from a prosecutor.

“We have very specific materials known in Richmond's case now to be false, that are selectively being disseminated, presumably for
for retaliatory reasons,” she said.

Justice Thomas Bjorgen ran a scenario by Talmadge — what if Ames was right? Would that mean prosecutors were overstepping
their authority?

“I don't think so,” Talmadge said. He added that Ames was bending legal process and using “the wrong vehicle” for his grievances.
He suggested Ames should sue in federal court instead.

Mell, given the last word, said a name-clearing hearing would prevent the need for a federal suit.

“| don't think it's appropriate to force a detective to limit his remedy to seeking damages from the county when he’s seeking a
preventive measure,” she said.

Sean Robinson: 253-597-8486
sean.robinson@thenewstribune.com
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Long-running false-arrest
lawsuit ends with victory for
county, Lindquist

HIGHLIGHTS
Lynn Dalsing, who twice had sex-crime charges
against her dismissed, withdraws lawsuit

Decision means no settlement or public payout;
county has spent $531,762 to defend the case

Original criminal case led to findings of
prosecutorial vindictiveness and other legal
actions, some still active
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The decision, a victory for the county and Prosecutor

Mark Lindquist, ends four years of grinding, bitter

litigation marked by multiple appeals, recriminations,

discovery battles and related legal actions that

continue to percolate in other venues. Peter Haley -

phaley@thenewstribune.com

BY SEAN ROBINSON
srobinson@thenewstribune.com

Apart from paper formalities, a long-running

false-arrest lawsuit against Pierce County is
over, and the plaintiff will walk away with
nothing.

Former Longbranch resident Lynn Dalsing, 49,
who was charged twice with sex crimes against

her daughter and saw both criminal cases
dismissed, moved this week to end her suit
against the county and its prosecutors.

The decision, a victory for the county and

Prosecutor Mark Lindquist, ends four years of
grinding, bitter litigation marked by multiple

appeals, recriminations, discovery battles and
related legal actions that continue to percolate

in other venues.

The county has spent $531,762 to defend
against the Dalsing suit, according to public
records.
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THE DECISION, A CLEAR VICTORY FOR THE COUNTY
AND PROSECUTOR MARK LINDQUIST, ENDS FOUR
YEARS OF GRINDING, BITTER LITIGATION MARKED
BY MULTIPLE APPEALS, RECRIMINATIONS,
DISCOVERY BATTLES AND RELATED LEGAL ACTIONS
THAT CONTINUE TO PERCOLATE IN OTHER VENUES.
THE COUNTY HAS SPENT $531,762 TO DEFEND THE
DALSING SUIT, ACCORDING TO PUBLIC RECORDS.

Via email, Lindquist praised the outcome.

“We will always fight to protect children, fight
to make our community safer and fight for
what’s right,” he said. “As President Lincoln
said, truth is the best vindication.”

Dalsing’s attorney, Fred Diamondstone, said
his client chose to withdraw “due to the
emotional costs of going forward.”

Richard Jolley, one of the private attorneys
hired to defend the suit, said the reason for the
dismissal was simpler: The county was going to
win.

“Diamondstone was going to get creamed,” he
said. “It would have been an injustice to put a
dime in (Dalsing’s) pocket.”

Jolley provided The News Tribune a pair of
documents, not filed with the court, that he
said would have damaged Dalsing’s lawsuit.
One, a letter from Dalsing’s daughter, now 13,
charged that Dalsing failed to protect the
daughter from sexual abuse by her father,
Michael Dalsing. Jolley added that the daughter
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was willing to testify against her mother.

The other document, a declaration signed by a
woman unrelated to the Dalsing family,
accused Lynn Dalsing and her husband of
sexually abusing her in the past.

Told of Jolley’s statements, Diamondstone said
his client “chose to drop this case in order to
spare everybody this emotional turmoil.”

The criminal charges against Dalsing,
dismissed in 2011 due to lack of evidence and
again in 2015 due to prosecutorial
vindictiveness, fueled a recall petition and
whistleblower complaints against Lindquist and
his staff, as well as a state bar complaint
against Lindquist and other prosecutors that is
still under investigation.

THE CRIMINAL CHARGES AGAINST DALSING,
DISMISSED IN 2011 DUE TO LACK OF EVIDENCE AND
AGAIN IN 2015 DUE TO PROSECUTORIAL
VINDICTIVENESS, FUELED A RECALL PETITION AND
WHISTLEBLOWER COMPLAINTS AGAINST LINDQUIST
AND HIS STAFF, AS WELL AS A STATE BAR COMPLAINT
AGAINST LINDQUIST AND OTHER PROSECUTORS
THAT IS STILL UNDER INVESTIGATION.

The case also sparked a separate suit filed by
retired sheriff’s deputy Mike Ames, one of
several deputies involved in the original
criminal investigation. Ames contends that
prosecutors tried to destroy his credibility to
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gain advantage in the lawsuit. The case is
pending.

In 2010, prosecutors charged Michael Dalsing
with multiple counts of child rape. The victims
were the Dalsings’ daughter, then 7, and two of
her young friends. Michael Dalsing and an
associate, William Maes, pleaded guilty and
were convicted in 2011.

After charging Michael Dalsing, prosecutors
charged Lynn Dalsing with sex crimes, based
on a photo wrongly identified as depicting her.
Questions of misidentification were raised
internally by Ames and later proved accurate.

Prosecutors dismissed the criminal charges in
2011, after Dalsing spent seven months in jail.
She subsequently sued in 2012 for false arrest,
initially seeking $5 million.

Following a series of discovery battles that
climbed to the Washington State Supreme
Court and yielded information about the
misidentified photo, prosecutors filed new
criminal charges against Dalsing, including
child rape. They accused her of knowing about
her husband’s actions against the children and
aiding in their commission.

In 2015, Superior Court Judge Ed Murphy
dismissed those charges due to prosecutorial
vindictiveness, noting that prosecutors filed
them to gain advantage in the long-running
false-arrest lawsuit.

Prosecutors initially appealed Murphy’s ruling,
then withdrew the appeal, meaning Dalsing
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could not be charged again.

Those developments allowed Dalsing’s lawsuit
to move forward. Diamondstone, her attorney,
filed a separate suit in federal court against
Lindquist and deputy prosecutor Jared Ausserer
last year. Recently, on May 11, Diamondstone
moved to dismiss the federal suit, again
without a settlement.

LAST FALL, THE COUNTY’S LAWYERS AND
DIAMONDSTONE APPEARED TO BE ON THE VERGE
OF ASETTLEMENT THAT WOULD HAVE PAID DALSING
$250,000, ACCORDING TO COURT RECORDS. JOLLEY,
LINDQUIST AND DIAMONDSTONE HAD TENTATIVELY
AGREED ON THE WORDING OF A SETTLEMENT
AGREEMENT AND THE AMOUNT — BUT COUNTY RISK
MANAGER MARK MAENHOUT VETOED THE TERMS
AND THE POTENTIAL PAYOUT.

Last fall, the county’s lawyers and
Diamondstone appeared to be on the verge of a
settlement that would have paid Dalsing
$250,000, according to court records. Jolley,
Lindquist and Diamondstone had tentatively
agreed on the wording of a settlement
agreement and the amount — but county risk
manager Mark Maenhout vetoed the terms and
the potential payout, preferring to fight in
court.

Following the aborted negotiations, both sides
vowed to continue the battle, and familiar
rhetoric resurfaced: Jolley and county lawyers
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said the evidence would show Dalsing was
responsible for the abuse her daughter suffered,
while Diamondstone said the county’s
misconduct in the course of prosecution would
be be a decisive factor.

Friday, Diamondstone underlined the 2015
finding of prosecutorial vindictiveness.

“Judge Murphy correctly found the new
criminal case was vindictive and dismissed the
case,” he said. “Judge Murphy¥s ruling closed
the door on new charges by Pierce County for
this sad chapter.”

Diamondstone added that his client “chose to
drop this case in order to spare everybody this
emotional turmoil.”

Jolley insisted that Dalsing walked away
because of the statement from her daughter.
He added that the public expense of defending
the suit was justified, and that the failed
settlement negotiations had no bearing on the
strength of the county’s position.

“Yeah, the county spent money defending it, so
that’s the right result,” he said. “We never had
a settlement. We were concerned about cost,
not losing.”

Sean Robinson: 253-597-8486, @seanrobinsonTNT
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