





 WASHINGTON.

Cali to Order

A. Rules Committee — Judge Garrow
1) Proposed WSBA RALJ Amendments

a. RALJ 2.2 What Mav be Appealed
Rules Committee Recommendation: No objection to amendment.

b, RALJ 5.4 Clarify scope of when new il reauired-electronic record lost or
damaged
Rules Committes Recommendation: Some concermn. See tab 4 for detail.

c. RALJ 11.7(e) Application of Other Court Rules- Rules of Appeliate
Procedure

Rules Commiltee Recommendation: No objection to amendment.

2) Proposed Amendments to CrR 8.10 and CrRLJ 8.13
Rules Committee Recommendation: Not support. See tab 4 for detail.

8. BJA Recommendations for Committees Review — Judge Svaren

1) Request for judicial branch entities that operate committees under authority
using AOC staff or resources consider implementing BJA proposed
chartering and committee standards.

Minutes — March 14, 2014 {for approval) 1
Treasurer's Report — Judge Marinella
Special Fund Report
eWarrants Presentation — Delective Chris Leyba, Seatlle Police Department 2
Standing Committee Reports
None
8 Status Update — Vicky Cuilinane, AOC
Action 3




Discussion
A, Rules Committee — Judge Garrow
1) Proposed Amendments fo GR 18 (action at next Board mesting)

B. Secretary of State Records Retention for Certification of Compliance (New
Standards for indigent Defense) — Judge Svaren

Liaison Reports
DMCMA  MCA  SCJA  WEBA  WSAJ AOC BJA

information
A. Update on Public Record Request — Judge Svaren
B. Reserves Committee Recent Meeting Minutes

C. Rules Commitiee

1) Recent Meeting Minutes

2) Proposed Amendments to IRLJ 3.5
D. JABS Logon Changes

Other Business
A. Next Meeting April 25-26, 2014, Woodinville, WA

Adjourn







DMCJA Board of Governors

eting
- Friday, February 14, 2013, 12:30 p.m. - 3:30 p.m.
WASHINGTON | AQC SeaTac Office

COURTS

Members: Guests:
Chair, Judge Svaren Ms. Aimee Va
j Janene Jahnsi‘

MCMA
MCA

Judge Allen
Judge Burrowes AQC S’taﬁ‘*
Krebs

Judge Derr Ms.
v {nen-vebng cky Cullinane

As: Michelle Pardee

- Mr. Dirk Marler

Judge Jahns
Judge-Jasprica{nen-velng;
Judge Lambo (non-voling)
Judge Logan

Judge Marineila

Judge Meyer

Judge Olwell

Judge Ringus (non-voting)
Judge Robertson
Commissioner Smiley
Judge Smith

Judge Sieiner

President Svaren caiied the m

ing to order at 1235 p.m. and noted there was a quorum
present. g

2014, minutes. Unanimous vote,

Treasurer's Report

; irer's Report. Unanimous vote.
Judge Marinella "rapz:srted that DMCJA’s corporate status was renewed until October 31,
2014, and the {EMCJA fSecretaryf? reasurer is the agent.

Special Fund Heport

Judge Svaren reported that there were no changes to the Special Fund and that at the Board
Retreat there will be a discussion on alternative banking options for this fund to make it easier
for the custodian of the fund to have access and transfer to the new custodian when time.

Standing Commitiee Reporls

A, Ledislative Commitige
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Judge Meyer reviewed the bills that passed this Legislative session
B. Reserves Commities

Judge Svaren reported that the Reserves Committee met prior to today's Board meeting
and they will provide recommendation to the Board at the April 25-16, 2014, Board Retreat.

C. Education Commitiee
Judge Burrowes reported that this year’s Spring Conference is focused on education related
to DUls. The Education Commitiee is working towards an education based plan that will
work over a 3 vear period to reach education goals. Judge Jahng volunteered to assist with
the Trial Management plenary.

JI$ Status Update

Ms. Cullinane reported on the SC-CMS project and that King County Sugierior Court has
withdrawn from the project. This may possibly shorten the time line for implementation. JISC
approved the reprioritization of the CLJ CMS as then next project to start work.on. The JABS
security enhancements will be coming in May 2014 and several notices detailing the changes
will be coming soon. ’

Action
A. Nominating Committee - Slate of Ca‘mdidates for 2
M/S/P 1o send to the membership at i

he'meeting materials. Judge Jahns again
e language on AQC pass through funds that he raised at the
nce noted that in the TCAB February mesling notes
sted 1o be voting members of TCAB, instead of non-voting

February Board meeting. s
ould reflect that DMCMA re

M/S/P b move to action.
M/S/F to approve the TCAB charter.

la ions for Committees Review —Judge Svaren

The co-chairs of BJA sent a letter to Judge Svaren about BJA's review of 205 committees of
associations, boards, and commissions and recommending that the organization that the
committees are under examine the committees and workgroups for efficiency and relevance.
200 of these commitiees are staffed by AQGC and reviewing of committees will help AOC
focus on hoe to used stalf and resources. This will be up for action at the Aprit 11, 2014,
Board meeting.

. Fules Committes ~ Judae Garrow
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1) Proposed WSBA RALJ Amendments

2) Proposed Amendments to CrR 8.10 and CrRLJ 8.13.
The Board discussed the proposed amendments and pros and cons for each. This will be up
for action at the April 11, 2014, Board Meeting.

LIAISON REPORTS

DMCMA- Ms. Vance reported that at their March 112014, Board Meeting Detective Chris
Leyba, Seattle Police Department gave a presentation on electronic warrants. Judge Svaren
noted that the same presentation will be given at the April 11, 2014; DMCJA Board Meeting.

MCA — Ms. Johnstone reporied that any recommendations th 1GJA had for MCA on GR 31
in regards to evaluation reporis was welcome. MCA has had many eiil;’«‘g{;%;ssions about the impact
of GR 31 being repealed and where to look for guidance fc}r what is pro d and whai now has
to be disclosed. :

SCJA - No liaison present.

a report.on a proposal for caseloads for
) Ms. Moore come to a DMCJA Board
Ipful. Judge Ringus discussed the email from the
dards and survey related to the adoption of
defense caseload standards.

WSBA — Judge Derr reported that Joanne Moore g
the new standards for indigent defense and that havil
meeting 1o present on this topic would:be.h
Office of Public Defense (OPD) on wor
Standards for Indigent Defense, includi

WSAJ — No liaison present

ADC — Mr. Marler reported that With the upcoming close of the legislative session AOC is
closely watching tha budget and its impacts. .

BJA - Judge Ringus reparted that BJA is warkmg s::} 1.4 legislative report and is focused on
budget !mpacts i : :

ial Needs Estimate Workgroup-- Judge Jahns. Judge Burrowes, Judge Logan
vorkgroup has mét 10 time since October 2013 and is working towards getting all
heari g types counted g judicial needs estimate. Currently berich warrant hearings are
not counted. What is needed 1o capturs to reflect a more accurate judicial needs has
changed from 12 years a‘ when the current systemn was created. A large impact is the
addition of pho eenfomemem ticket and Discover Pass ticketl hearings and the significant
impact on courts. ‘There is discussion on how to measure and debate of weighted case
counting measurement and its pres and cons. The additions of codes may be recommended
10 help capture VRV (vehicle related viclations) and collect data on the photo enforcement,
Discover Pass, and parking hearings. There is also a challenge of getting information from
courts that do not use JIS. The commiliee is locking at what a new case management
systern may also provide to assist in ways to collect and measure information needed to
determine judicial needs. Big thanks to Chariotte Jensen for her work with this workgroup.
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B. Undate on Public Becord Reguest — Judge Svaren
Seitlement negotiations continue.

C. Legislative Committee Meeting Minutes- for review, no discussion,

N, Rules Commitiee Mesting Minutes- for review, no discussion.

E. Updated 2013-2014 Board Meeting Schedule- for review, no discygsion.

Other Business
A New Court Assaciation Coordinator for DMCJA
Sharon Harvey starts on March 177 and will be at thg ﬁext Baard Meet ng.

B. Next meeting April 11, 2014, SeaTac, Washingion.

Meeting Adjourned at 2:55 p.m.
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Total 2013/2014 adopted budget
Total expenditures to date (4-2-201 ~'~’E~}‘

Total deposiis 2015/2014:

April 22014

o President Svaren, DMCIA Officers: DMCIA
From: . Seott Marinella, DMCIA Treasurey
Subject: Monthly Treasurer’s Report for April, 2014

Dicar President Svaren, Officers and Members of the DMUIA Board of Governors,

The tolim\ ing is a summary of the total DMCIA accounts, expenditures and depasits. @

well as an upéatc., regarding the finances of our association.

ACCOUNTS
US Bank Platinum Business Money Market Aecount
Fund Balance - $100.380.93, as of February 28. 2014

Bank of America Accoums
investment Account - $216,932.08. as of March 31, 2014
Checking Account - 31516829, as of March 31, 2014,

Total for all Accounts: $332.481.32

EXPENDUIURES

$228,900.00
$104.404.40
Total remaining budget as of Apnl 2, 2014 $124.495.60

SHA2691 10

A Board of Qovernors:



DMCIA 2013-2014 Budget

ITEM COMMITTEE Beginnng Balancet Total Costs | Ending Batance
1lAccess to justice Lialson S500.00 S500.00
7 jAudit $2,000.00 £2,000.00
2|Bar Assaciation Liaison $5,000.00 55,000.00
4|Board Mesting Expense S30,000.001 $518,046.71 $11,953.29
5iBockeeping Expanse $3,000.000 52,400.00 5600.00
&iBvlaws Committee $250.00 $250.00
7 Conference Commiites $3,500.00 $3,500.00
&iConference Incidental Fees For Members Spring Conference 2013 S40,000.000  $42,750.00 -52,750.00
9iDiversity Committee $2,000.00 $792.01 $1,207.99

10| BMCMA Education $5.000.00 $5,000.00
TLHIDMOMA Liison $500.00 5500.00
121D0L Ligisor Committes S500.00 S50.82 $449.18
13iEducation Committee™™ $8,500.00 52,064.76 56,435.24
14{Educationat Grants $5,000.00 $830.44 $4,169.56
151judicial Assistance Committee $10,606.00 $8,247.94 %1,752.06
18{Legistative Committes $6,000.00; $1,683.19 54,306.81
17|Legislative Pro-Tem $2,500.00 $688.38 STB11.62
18 Lobbyist Expenses $1,000.00 $480.90 §519.10
19|Lobbyist Contract 55,000,000 §14,000.00 $41,000.00
20Lang-Range Planning Committes £1,500.00 $441.82 51,058.18
21iMCA Liaison §1,500.00 5596.31 54903.65
22 iNational Leadership Grants $3,000.000  %3,000.00 50.00
23 iNominating Commitiee $400.00 $400.00
241 President Expense 57,500.00f 51,970.03 $5,529.97
% Reserves Committes $250.00 5250.00
28iRules Commitiee $1,000.00 577.49 8£924.51
27 Rural Courts Committee S0O.00 Mot Funded 50.00
28 Selary and Benefits Commitiee SO.00 7 *Not Funded 50.00
Z9ISCIA Board Liaison S1,000.00 54730 S802.70
30 Technology Committee 55,000.00 $96.10 $4,903.90
31 Therapeutic Courts $2,500.00 £532.06 51,867.94
32| Treasurer Expense and Bonds 51,000.00 516628 5833.72
331 udicial Community Cutreach 53,000.00 53,000.00 £3.00
3 Uniform Infraction Committes $1,000.00 $1,000.00
A% 1Systems Improvement Commitiee £5,000.00 5145.04 54,854,956
36iProfassional Services 515000000 S2,238.82 512,763.18
TOTAL $228,900.00 8104,404.40] $124,495.60
37 TOTAL DEPOSITS MADE $142,681.16
IBICREDIT CARD S610.67

**Hunding will come from special funds




DEPOSITS MADE

Date Chk # em Committee Dby Deposit Balance
S0.00
7112013 DEP [Deposit - JASP $5,000.00 55,000.00
8/16/20131 7171 1Deposit - 2013 Dues ludge Kevin A McCann 750,001 §5,750.00
9/24/2013] DEP [Deposit - 2013 Dues Adamns County - Tyson Hilj $375.000  56,125.00
11/19/2013] DEP Credit Card overpayment refund §506.16{  $6,631.16
12/3/2013 DEP (Deposit - Dues Paid SR2A.001  57,455.16
12712720131 DEP (Deposit - Dues Paid $9,825.00] S517,280.18
12/16/20131 DEP iDeposit Dues Paid 522,161.00] 535%,441.16
12/18/2013) DEP (Deposit Dues Paid S5,075.00] $45,516.18
12/27/2013] DEP |Deposit Dues Paid S18,2B1.001 5B3,777.18
172720131 DEP Deposit Dues Paid 4 500.00] SB8.277.16
1/15/2014) DEP Deposit Dues Paid S8.624.000 575,901.16
1/23/2014] DEP [Deposit Dues Paid 524,147,000 5101,048.16
1/28/2014} DEP |Deposit Dues Paid $4,4589.00] 5105,547.16
1/31/2014, DEP [Deposit Dues Paid $7,023.00) $112,570.16
2/6/2014] DEP {Deposit Dues Paid $13,287.00] $125,857.16
2/12/2014| DEP |Deposit Dues Paid $12,312.00] $138,169.16
2/20/2014] DEP |Deposit Dues Paid $1,498.00] $139,667.16
3/5/2014] DEP |Deposit Dues Paid $1,037.00] $140,704.16
3/11/2014] DEP |Deposit Dues Paid $375.00] $141,079.16
3/18/2014] DEP |Deposit Dues Paid S712.001 $141,791.15
472/20341 DEP Deposit 2013 Dues Pald - Lamibo Olson 5800001 5142,691.16

TOTAL DUES PAID 5135,180.00

TOTAL DEPOSITS MADE

$142,691.16




CREDIT CARD BALANCE

Date Chi. # 1 Ling Bem# Hem Committes Payment | Charge Balance
Huly Statement Amount $1,285.58
7/15/2013) OL Payment made by Steiner Online 51,285.58 50.00
8/2/20131 6580 | 4, 15, 24 Made CC payment by GSM 51,285.58 51,285.58
7/31/2013] Chrg 16 EIG DOTSTER - Shannon flowers $17.49; -$1,268.08
8/9/20131 Chrg 4 The Deli S$28.067 -51,240.08
10716720131 Chrg 24 Macy's East #3756 - present $181.781 -81,058.25
10/16/2013, Chre 15 Hotel and Food - see CC Stmnt 10-11-13 $390.65; -5$667.60
9/30/2013! Credit N/A  IEasy Savings Credit §12.76 5680.36
10/1/2013, Chrg 15 WSBA.ORG - JASE CLE Credit App. §35.001 -5645.38
11/5/201%) Credit N/& iEBasy Savings Credit 55.80 -$651.16
11/1/20131 Chg 4 Radissan $145.00f -$506.16
111372005 Credit N/A Cradit Balance Refund 506,16 S8.00
2/20/20141 chrg 4 Hotel - Sea £C Stmin.2-11-14 §167.48 S$167.48
2/20/20141 7302 15 Payment - chk, 7302 3167.48 S0.00
3/11/2014) chrg See CC Stant. 3-11-14 $830.23]  $830.23
3/19/2014f 7318 | 18,4,15 Payment-chk. 7318 5830.23 $0.00
4/1/2014; chrg 24 Charge - Gifts S610.67 5610.67
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KING COUNTY DISTRICT COURT
East Division — Redmond Courthouse

Judge Janet E. Garrow 8601 - 160™ Avenue NE Kathy Orozeo, Court Manager

Joanet.Garow@kingeounty.gav Redmond, WA 98052 Redmond Courthouse
206-477-2103 286-477-3200

TO: DMCIA Board

FROM: DMCIA Rules Commitiee

SUBJECT:  Proposed WSBA RALJ Amendmenis
DATE: February 26, 2014

The Washington State Bar Association (WSBA) has proposed amendments for the Rules for
Appeal of Decisions of Courts of Limited Jurisdiction (RALJ). The following is a summary of
the proposed amendments and the DMCJA Rules Committee’s proposed recommendations on
each.

1. RALJ 2.2 What May be Appealed

The proposal is to adopt the language contained in the Rules of Appellate Procedure
(RAP) 2.5(a) which provides that the appellate court may refuse to review any claim of
error which was not raised in the irial court. The proposed language is nearly identical to
RAP 2S5,

Recommendation: No objection to proposed amendment.

2. RALJ 54 An amendment to elarily the scope of when a new trial is required when
an electronic record is Jost oy damaged.

The current rules provides that in the event of loss or damage of the electronic record, or
any significant or material portion thereof, the appellant, upon motion fo the superior
court, shall be entitled to a new trial, but only if the loss or damage of the record 1s not
attributable to the appellant’s malfeasance. The proposed amendment seeks (o limit when
a new hearing or trial is required.

61



62

Because the issue on review may relate to a pretrial motion and that electronic record may
not be lost or damaged, it seems to make sense that an appellant should not be
automatically entitled to a new trial. For exampile, if the issuc related to a pretrial motion,
the Superior Court could easily review the record of the motion hearing and determine
whether an error was made. If so, the remedy may then be a new trial.

Recommendation:

There is some concern with the proposed language of the amendment. The existing first
sentence of the rule clearly provides that the remedy is a new trial. Therefore it seems that
the second sentence of the rule, the proposed amendment, should begin with a modifier

which allow a remedy other than a new trial, and should reference a damaged record. For
example:

However,

if the lost or damaged record pertains 1o a material or significant pretrial

matter, the appellant shall only be entitled to a new hearing on the matter for which the
record was lost or destroyed.

The third sentence of the rule, the proposed amendment, could be simplified and clarified
as to when the trial court will be required to rehear a motion or trial. For example:

Unless the apoellant demonstrates that a pretrial matier or trial was materially affected by
a lost or damaged electronic record, a trial court will not be reguired to rehear a pretrial
matter or irial for which an electronic record is available for appellate review.

RALJ 11.7(e} Application of Other Court Rules — Rules of Appellate Procedure

The proposed amendment would incorporate other RAP to the RALIJ for criminal cases
when not in conflict with the purpose or intent of the RALJ and when application is
practicable. RAP 2.4(a) (scope of review), RAP 2.5 (circumstances which may affect the
scope of review), RAP 3.3 (consolidation of cases), RAP 7.2(b) (authority of trial court to
settle the record), RAP 10.7 (submission if improper brief and RAP 108 additional
authorities).

Recommendation; No objection to propose



GR & COVER SHEET
Suggested Change

BULES FOR APPEAL OF DECISIONS OF COURTE OF LIMEITED JURISDICTION
RALY 2.2 ~ What May be Appeailed
(Codifying scope of appeal)

Submitted by the Board of Governors of the Washington State Bar Association

purppse: The Rules of Appellate Procedure state, “The appellate court may refuse to review any
claim of ervor which was not raised in the trlal court.” RAP 2.5(a). Formally codifying this rule for
appeals from Courts of Limited Jurisdiction would aid pro se litigants in understanding the scope

of appealable issues. As the Court stated in State v. Naillieux, 158 Wn. App. 630, 638, 241 $.3d
1280 (2010

Our function is 1o review the validity of daimed errors by a trial judge who presided over a trial.
That function assumes that counsel preserve the error by objecting to something the trial judge
did or did not do. We do not, and should not, be in the business of retrying these cases. Itis a
wasteful use of judicial resources. 1d. at 344, 835 P.2d 251; State v. Bashaw, 169 Wn.2d 133,
146, 234 P.3d 195 (2010); State v. Labanowski, 117 Wn.2d 405, 420, 816 P.2d 26 (1991}. And
it encourages skilled counsel to save claims of constitutional error for appeal so a defendant can

get a new trial and second chance at a not guilty verdict if the first trial does not end in his favor.
Lynn, 67 Wash.App. at 343, 835 P.2d 251,

Therefore, adding the exact language from RAP 2.5(a) to RALT 2.2 would be consistent with
existing case law.
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SUGGESTED AMENDMENT

RULES FOR APPEAL OF DECISIONS OF COURTS OF
LIMITED JURISDICTION (RALJ)

RULE 2.2 - WHAT MAY BE APPEALED

() -(¢) [No change]

(d) Errors Raised for First Time on Appeal. The superior court may refuse to review

any claim of error that was not raised in the court of Limited hurisdiction. However, a party may

raise the following claimed errors for the first fime on appeal; (1) lack of jurisdiction, (2}

failure o establish facts upon which relief can be granted, and (3) manifest error affecting a

constitutional right. A party mav present a ground for affirming a decision of a court of limited

iurisdiction that was not presented to that court if the record has been sufficiently developed to

fairly consider the ground. A party may raise a claim of error that was not raised by the party in

the court of limited jurisdiction if another party on the same side of the case raised the claim of

error in that court.

Suggested Amendment RALJ 2.2 Washington State Bar Association
Page | 1325 Fourth Ave - Suite 600
Seattle, WA 081012539
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GR 3 COVER SHEET
Suggested Rule Change

RAaLI B4
Application of Other Court Rules ~ Rules of Appellate Procedure

PURPOSE: The Office of the King County Prosecuting Attorney is suggesting a change to the
ruies for Appeal of Decisions of Courts of Umited Jurisdiction (RALY), to clarify the scope of a
“new trial” mandated in the event of a lost electronic record.

All proceedings in courts of limited jurisdiction are preserved through an electronic record,
Unfortunately, these records are occasionally Jost or destroyed through computer or microphone
matfunction. RALI 5.4 provides that the remedy for a lost electronic record is “a new trial.” The
purpose of this suggested change is to clarify the meaning of a "new trial” when the lest or
damaged electronic record pertains to & pretrial hearing, not a trial.

When a lost or damaged record pertains to the trial, RALY 5.4's remedy is logical and easily
applied on remand. However, if the lost or damaged record pertains to a pretrial hearing, the

remedy is more complicated and difficuit to apply. Courts of limited jurisdiction need guidance on
this issue.

For exampile, if the lost electronic record pertains to a pretrial CrRLJ 3.5 hearing, rather than a
trial, then what is the scope of the "new trial” on remand? In this situation, RAL) 5.4's remedy Is
ambiguous. Obviously, the appellant should be entitled to relitigate the CrRLJ 3.5 hearing for
which the record was lost or destroyed. However, RALY 5.4 does not specify that the appellant is

entitled to refitigate the CrRL1 3.5 hearing; it specifles that the appeliant is entitled 1o "3 new
grial.”

Assuming that “a new trial” ailows the appellant to relitigate pretrial matters for which the record
was lost or destroyed, it is stlll unclear whether the appeliant is entitled to relitigate pretrial
matters for which the electronic record survived.

Take, for example, & case in which a CrRLY 3.6 suppression hearing was held on a different date
than a OrRLD 3.5 hearing. I the record of the CrRLI 3.6 suppression hearing survived but the
record of the CrRLI 3.5 hearing was destroved, should the appellant be entitled to relitigate both
the CrRLI 3.5 hearing and the CrRL) 3.6 suppression hearing? Because RALL 5.4 protects an
appeliant’s right to obtain appeliate review, and the appeliant can obtain appellate review of any
hearing for which the electronic hearing survived, the trial court should fot be required to
relitigate a hearing with a viable record that remains subject to appellate review. In that
situation, relitigation of all pretrial matters is a waste of the court’s limited resources and an
unnecessary windfalt to the appeliant.

However, there are circurnstances in which the lost record from one pretrial hearing may affect
the proceedings in a subsequent pretrial hearing. For example, if the testimony at a CrRlLJ 3.5
hearing affected the court’s ruling at a subsequent CrRLI 3.6 hearing, then the hearings are
materially related and the appeliant should be entitled to relitiaate both hearings.
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Finally, there is also a question as to whather the appellant should recelve & new trial when the
record of a pretrial hearing s ost but the record of the trial survived, If the relitigation of the lost
pretrial hearing would not affect the trial, there is no reason to hold a new trial. The trial record

is still subject to review on appeal. A new trial should be held only if relitigation of a pretrial
matter affects the evidence at trial.

The remedy provided by RALI 5.4 lacks specificity. In its current form, the rule presumes that
pretrial matters and trial are heard at the same time, such that any loss of an electronic record
necessarily implies the loss of a trial record. In practice, however, courts of limited jurisdiction

hold numerous pretrial hearings prior to trial. Some of those pretrial hearings affect trial, and
same do not.

The proposed amendment to RALT 5.4 clarifies that the remedy for a lost or damaged record of a
pretrial hearing is refitigation of the pretrial hearing for which the electronic record was lost or
destroyed. The trial court need not relitigate a pretrial hearing or trial for which the electronic

record survived, uniess the appellant can demonstrate that a pretrial hearing or trial was
materially affected by the jost electronic record.
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ALJ 5.4 LOSS OR DAMAGE OF ELECTRONIC RECORD

In the event of loss or damage of the electronic record, or any significant or material
portion thereof, the appellant, upon motion to the superior court, shall be entitled to a new trial,
but only if the loss or damage of the record is not atiributable to the appellant's malfeasance. If

the lost record pertains to material or significant pretrial matter, the appellant shall be entitled to

a new hearing on the maiter for which the record was lost or destroved. The trial court of limited

jurisdiction will not relitigate a pretrial matter or a trial for which there is an electromc record

subject to appellate review. unless the appellant demonstrates a court determines that the pretrial

matter or the trial was materially affected by the lost electronic record. In lieu of a new trial, the

parties may stipulate to a nonelectronic record as provided in rule 6.1(b). The court of limited
jurisdiction shall have the anthority to determine whether or not significant or material portions

of the electronic record have been lost or damaged, subject to review by the superior court upon

motion.
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GR 9 COVER SHEETY
Suggestad Rule Change

RALI 21.7(a)
Application of Other Court Rules - Rulss of Appeliate Procedure

PURPGSE: The Office of the King County Prosecuting Attorney is suggesting a change 10 the
Rules for Appeal of Decisions of Courts of Limited Jurisdiction (RALJ}, to expressly allow the
application of appropriate Rules of Appellate Procedure in appeals from courts of limited
jurisdiction.

The purpose of this suggested change is to clarify that the enumerated Rules of Appellate
" procedure supplement the Rules for Appeal of Decisions of Courts of Limited Jurisdiction when
these rutes do not conflict and when application Is practicable, Currently, common appeliate
procedures permitied by the Rules of Appeliate Procedure are not expressly incorporated under
the RALL

Specifically, the RALI do not provide a mechanism for moving to strike a brief that fails to
comply with Title 7. Compare RAP 10.7. The RALJ do not provide a standard for consolidating
cases on appeal. Compare RAP 3.3, The RALJ do not define the scope of issues that may be
raised for the first time on review, nor do they define the scope of review for a case that has
returned to the appeliate court following remand. Compare RAP 2.5, The RALI do not expressly
permit a statement of additional authorities. Compare RAP 10.8. The RAL] do not give the court
of limited jurisdiction the authority to settie the record. Compare RAP 7.2

The RALI allow a respondant to seek cross-review of a decision of the court of Emited
jurisdiction. RALJ 2.1(a). However, unlike the Rules of Appellate Procedure, the RALI do not
specify the scope of cross-review. Compare RAP 2.4(a).

The RAL] provide a streamlined procedure for appeals from courts of limited jurisdiction.
However, in the aforementioned clrcumstances, the RAL) procedure would benefit from limited
application of the more clearly defined Rules of Appeliate Procedure.
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RALY 117 APPLICATION OF OTHER COURT RULES

{a) Civil Rules. The following Superior Court Civil Rules are applicable to appellate
proceedings in civil cases in the superior court when not in conflict with the purpose or intent of
these rules and when application is practicable: CR 1 (scope of rules), CR 2A (stipulations), CR
6 (time), CR 7(b) (form of motions), CR 11 (signing of pleadings), CR 25 (substitution of
parties), CR 40(a)(2) (notice of 1ssues of law), CR 42 (consolidation; separate trials), CR 46
(exceptions unnecessary), CR 54(a) (judgments and orders), CR 60 {velief from judgment or
order), CR 71 (withdrawal by attorney), CR 77 (superior courts and judicial officers), CR 78
(clerks), CR. 79 (books and records kept by the clerk), CR 80 (court reporters), and CR 83 (local
rules of superior court).

(b} Criminal Rules. The following Superior Court Criminal Rules are applicable to
appellate proceedings in crimiﬁal cases in the superior court when not in conflict with the
purpose or intent of these rules and when application is practicable: CrR 1.1 (scope), CrR 1.2
(purpose and construction), CrR 1.4 (prosecuting atiorney definition), CrR 3.1 (right fo and
assignment of counsel), CrR 7.1 (sentencing), CrR 7.2 (presentence investigation), CrR 8.1
(time), CrR 8.2 (motions), CrR 8.5 (calendars), CrR 8.6 (exceptions unnecessary), CrR 8.7
{objections), and CrR 8.8 (discharge).

{e) Civil Rules for Courts of Limited Jurisdiction. The following Civil Rules for
Courts of Limited Jurisdiction are applicable to appellate proceedings in civil cases in the court
of limited jurisdiction when not in conilict with the purpose or intent of these rules and when
application is practicable: CRLJ § (service and filing), CRLJ 6 (time), CRLI 7(b) (motions),

CRLJ 8 (general rules of pleading), CRLY 10 (form of pleadings), CRLJ 11 {verification and
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signing of pleadings), CRLI 25 (substitution of parties), CRLJ 40(b) (disqualification of judge),
and CRLJ 60 (relicf from judgment or order).

{d) Criminal Rules for Counrts of Limited Jurisdiction. The following Criminal Rules
for Courts of Limited Jurisdiction are applicable to appellate proceedings in criminal cases in the
court of limited jurisdiction when not in conflict with the purpose or intent of these rules and
when application is practicable: CrRLJ 1.7 (local court rules--availability), CrRLI 1.5 (style and
form), CrRLJ 3.1 (right to and assignment of lawyer), CrRL] 8.9 (disqualification (:;f judge),
CrRLJ 8.9(c) (disqualification of judge--transfer), CyRLJ 7.8(a) (clerical misiakes), CrRLJ 8.1
(time), and CrRLIJ 8.2 (motions). {(Editorial Note: Effective September 1, 1987, Justice Court
Criminal Rules (JCrR) were retitled Criminal Rules for Courts of Limited Jurisdiction (CrRLJ).
Effective September 1, 1989, Justice Court Civil Rules (JCR) were retitled Civil Rules for Courts
of Limited Jurisdiction (CRLJ).)

<<+++>> () Rules of Appellate Procedure. The following Rules of Appellaie Procedure are

applicable to appellate proceedings in criminal cases in the court of limited jurisdiction when not

in conflict with the purpose or intent of these rules and when application is practicable: RAP

2.4(a) (scope of review), RAP 2.5 (circumstances which may affect the scope of review), RAP

3.3 (consclidation of cases), RAP 7.2(b) (authority of trial court to settle the record), RAF 10.7

(submission of improper brief), RAP 10.8 (additional authorities). <<+++>>
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T DMCIA Board
FROM: DMCIA Rules Cominittee
SUBJECT:  Proposed Amendments CrR 8.10 and CrRLJ 8.13

DATE: February 26, 2014

The Washington Association of Criminal Defense Lawyer (WACDL) has proposed two new rule

amendments related to a lawyer’s or law enforcement officer’s contact with jurors after a jury
has been discharged.

Proposed CrR 8.10;
After a jury has been discharged, after a verdict has been returned, or after a mistrial has
been declared, a lawver who varticipated in the trial, a representative from that lawver’s

office. or a law enforcement officer who participated in the trial shall not communicate to

the jury information that was suppressed or excluded pursuant to a ruling by the judge in
the case.

Proposed CrRLJ 8.13:
After a iury has been discharged, ai‘ter a verdict has been returned, or after a m;smal has

ﬁ‘iges or alaw enforcemem: ofﬁcﬁr who par‘hcnpated in the trial shalinotcommumcate 10
the jury information that was suppressed or excluded pursuant to a ruling by the judg
e pursuant to a ruling by the jude

The purpose of the proposed new rules is to avoid the risk of prejudice to the jury system by
prohibiting post-trial disclosure of excluded evidence to jurors.

The proponents argue that such disclosures cause the jurors to question their verdict, to feel
distrust for the system, and to resent the defense for withholding information. WACDL believes
jurors who are called to serve on future cases will question whether they are being similarly
deprived of information, thereby decreasing their willingness to limit consideration of evidence
as the juror’s oath requires.

WACDL states that there are presently no clear nies governing this type of contact and that the
current rules are inadequate. RPC 3.5(c)(3) prohibits a lawyer from communicating with a juror
or prospective juror after discharge of the jury if: 1) the cornmunication is prohibited by law or
court order; 2) the juror has made known to the lawyer a desire not to communicate; or 3) the
conumm_ﬁcaﬁon involves misrepresentation, coercion, duress or harassment. RPC 8.4(d)
prohibits a lawyer from engaging in conduct that is prejudicial to the administration of j lliSiiCﬁa
Two informal ethics opinions issued in 1986 and 2006 had concluded that disclosure of excluded
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evidence may be prejudicial to the administration of justice and thereby violate RPC 8.4(d).
(Advisory Opinions 1030 & 2133). In 2010, however, these opinions were withdrawn by
Advisory Opinion 2204 which concluded that lawyers may discuss the case, including excluded
evidence, as long as they are careful to do so 1n & manner that does not violate RPC
3.5(c)Xcommunication involving misrepresentation, coercion, duress or harassment) or RPC
8.4(d)(conduct prejudicial to the administration of justice). In reaching its conclusion, the
comrmittee stated, “Although there are arguments in favor of a policy of strict nondisclosure,
such a rule seems more appropriately addressed by way of a court rule.”

Several defense attorneys submitted declarations regarding specific examples of cases in which

jurors were told of excluded evidence after trial and the perceived effect such disclosures had on
those jurors.

DMCJA Rules Committee Comments and Recommendation

The Committee discussed the proposed rules at its November and some members expressed
concerns about the apparent breath of the rules, restraint on free speech and constitutional
requirements for open access to court records and proceedings. Judge Nancy Harmon agreed to
review the proposal and coordinate the committee’s comments, The Committee was advised that
a subcommitiee of the WSBA Rules Committee had recently reviewed the proposed rules and is

not support the proposed rules due to concerns related to free speech and the requirement for
open courts,

The Rules Committee discussed the proposed amendments again at its February meeting, and
with one exception, the committee does not support the proposed amendments. The proposed
rules present issues regarding restraint of speech after a case has concluded. There are also
issues regarding whether such rules would violate other Washington constitutional provisions
requiring that the business of the court be conducted in the open. If a case has concluded and the
jurors have completed their service it seems inconsistent with the constitutional provisions for
open access to court records and proceedings to restrict information that is available to the
general public. The proposed rules casis a large net and do not allow for exceptions. A party
concerned about post-trial communications with jurors may request the trial court craft a specific
order to address concerns associated with the case. RPC 1.5 (¢) would govern the lawyer’s
compliance with such order.
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Washingion Association of
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October 15, 2013

Chief Justice Barbara Madsen
Washington State Suprems Court
P.0. Box 40928

Olympia, WA 98504-0029

Dear Chisf Justice Madsen,

Trust in the fairness of our criminal trial system is founded on juries considering
only those facts that are properly admifted into evidence. This trust is undermined
by the post-trial disclosure to jurors of facts that were excluded by the trial court
judge. Unfortunately, this practice occurs with some regularity throughout the state,
and is nof presently addressed by court rule or by RPC. These disclosures oceur in
a small but significant number of cases. They are especially harmful when jurors
are subject to call on another jury in the same period of jury service. They serve no
legitimate purpose, and as the attached declarations show, introduce potentiaily
great prejudice in future trials. WACDL respectfully requests that the Court
implement the attached proposed rule to limit such disclosures,

Prior attempts to address post-trial communications with jurors relied on Rules of
Professional Conduct 3.5(c)(3) and 8.4(d) for guidance. Forinstance, Informal
Ethics Opinions 1030 and 2133 relied on these rules to prohibit disclosures of
excluded material either during or after trial, respectively. The Commitiee reasoned
that such disclosures could prejudice the system by casting the verdict info doub,
causing jurars in fulure trials to be less willing to rely solely on admitted evidencs in
reaching a verdict. Advisory Opinlon 2204 (2010) withdrew Gpinlons 1030 and
2133, The Committee noted, however, that “[alithough there are arguments in favor
of a policy of strict non-disclosure, such a rule seems more appropriately
addressed by way of a court rule,” Presently, lacking any guiding rule, trial courls
have been retuctant to grant motions in limine Jimiting post-trial disclosures. Given
the manner in which postirial disclosures undermine jurors’ confidence in our
system of justice, and the lack of any legitimate purpose or utility, a clear rule
Heniting such contact 8 pecessary,
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GR® COVER SHEET

A Name of Proponent. The Washington Association of Criminal Defense Lawyers
{(WACDL) requésts this rule change.

B. Spokesperson. Joseph A. Campagna, on behalf of WACDL, will serve as spokesperson
for the proposed rule.

. Purpose,

1. Post-trial disclosure of excluded evidence creates a high risk of preiudice to the
Jury system.

Post-trial disclosure to jurors of excluded evidence undermines confidence in the fairness of our
trial system and prejudices the administration of justice. It suggests to jurors in the present case that they
were deprived of important information in reaching their verdict. it imptlies that if they had received fuller
information, they might have reached a different verdict. As a result, it may cause jurors to question in
future trials whether they are being similarly deprived, and may decrease the willingness to [imit
consideration of evidence as iﬁe juror’s oath requires. There are no legitimate countervailing reasons for
the disclosures. There are also presently no clear rules governing this sort of contact. As a result, the
proposed rule is necessary.

The attached declarations demonstrate several recent examples of prejudicial post-trial
disclosures. The declarations provided represent only a small sample of reported disclosures of which
WACDL is aware. They are intended to illustrate, not 1o exhaustively document, the problem. As the
supporting materials demonstrate, disclosures barmful to the trial process have aecurred in municipal,
district, and superior courts throughout Washington, The perceived effecis of these disclosures included
leaving the jurors visibly upset, and causing them to resent the defense for withholding information, to
feel that they are never told the full truth, to wonder whether they can trust the system, and even 1o
question their decision o acquil. These sort of reactions, from jurors who may be called again in future

servige, are significantly damaging 1o a fair trial process.
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2. Frior attempts §o address the problern have met with limited success,

Prior attempls to address this problem have not been adequate. The Rules of Professional
Conduct currently prohibit post-discharge conlact with jurors that “involves misrepresentation, coercion,
duress or harassment.” RPC 3.5(e)(3). The Rules also prohibit “conduct that is prejudicial to the
administration of justice,” RPC 8.4(d). Informal Ethics Opinion 1030 (1986) concluded that under RPC
8.4(d), “it is improper for a lawyer to disclose information to the jurors which is inadmissible because it is
prejudicial,” where the juror was subject to call on another jury in the same period of jury service,
informal Bthics Opinion 2133 (2006) extended this reasoning 1o disclosures posi-jury service. The

Committee reasoned that:

Disclosure to discharged jurors of evidence that was excluded by the trial court may have a
prejudicial effect on the system of justice by suggesting the juror was deprived of reliable
evidence casting the furor’s verdict in doubt. This, in turn, may make jurors less willing to rely
on the evidence admitted by the trial court in future trials and may decrease the willingness 1o
1imit consideration of evidence in a future case as the juror’s oath requires.

In 2006, relying on Informal Opinion 2133, the Seattle City Attorney’s Office and several public
defender agencies directed their attorneys to refrain from commenting on or disclosing matters that are
not part of the evidentiary record. The directive adopted Opinion 2133s conclusion that the disclosure of
excluded evidence tended to undermine a jury’s confidence in their verdict, and was consequently
prejudicial to the administration of justice.

Opinion 2133 was short lived. In 2010, Advisory Opinion 2204 withdrew Opinions 1030 and
2133, conciuding that, because jurors are presumed o follow the court”s fustructions, post-irial disclosore
of excluded evidence should not constitute a per se violation of RPC 8 4(d}. The Committee noted,
however, that *[alithough there are arguments in favor of a policy of strict non-disclosure, such a rule
seams more appropriately addressed by way of a court rule.” Presently, lacking any guiding rule, trial
courts have been reluctant to grast motions in fimine lmiting post-trial disclosures.

3. The proposed rule addresses the risk of prejudice with minimally restrictive
limits on poststrial cortact,




The proposed rule places appropriale and reasonable limits on post-trial disclosures. First, as
shown by the attached supporting documents, and as discussed in Opinion 2133, the potential prejudice is
high. Second, there are no legitimate countervailing interests to balance against the potential prejudice.
There are generally two legitimate reasons to have post-trial contact with jurors——to determine whether
the verdict may be subject to legal challenge and to obtain informal feedback and evaluation on the
lawyer’s performance. See, e.g., ABA Standards for Criminal Justice, Prosecution Function and Defense
Function, (3d Bd, 1993}, Prosecution Function Standard 3-5.4(¢c) and Defense Function Standard 4-7.3(¢).
Post-trial disclosures of excluded information serve neither of these purposes. Finally, the restrictions on
disclosures are minimal. The proposed rule does not Hmit post-trial contact entirely, as many federal
courts do. For instance, Western District of Washington Local Civil Rule 47(d) and Local Criminal Rule
11(f) both prohibit any post-trial contact with jurors without prior leave of the court, except in criminal
cases with a hung jury. The proposed rule does not limit contact to this degree, but rather continugs to
permit contact with former jurors for all appropriate reasons and without first obtaining judicial approval.

. Hearing. The proponents request a public hearing on this maiter. Changes 1o rules
affecting the jury trial process implicaie fundamenial constitutional rights and are the appropriate subject

of public hearing and comment.

E. Expedited consideration. WACDL does not request expedited consideration of the

proposed rule.
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mistrial has been declared, 2 lawver who participated in the trial, a representative from

that lawyer's office, or a law enforcement officer who participated in the trial shall not

[PROPOSED] CrR 8.10

POST-TRIAL CONTACT WITH JURORS

After a jury has been discharged. after a verdict has been refurned, or after a

communicate to the jury information that was suppressed or exciuded pursuant to a

[PROPOSED] CrRLJ 8.13

wrged, after a has been returned, or afier a

mistrial has been declared, a lawyer who participated in the trial, a representative from

that lawver's office, or 2 law enforcement officer who participated in the trial shall not

communicate to_the fury information that was suppressed or exciuded pursuant to a

reiing by the judge in the case.
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Declaration of Counsal

L Bruce Einlay, swear that the following is true and accurate to the best of my knowledge and belief,
subject to the penalty of perjury under the laws of the State of Washington.

&

2

®

1 trigd @ second-strike ohild molestation case In Thurston County Superior Cowt.

The jury was not allowed to hear about the defendant’s prior conviction for child molestation.
After a not gullty verdict, the judge ordered the parties to remain in the courtreom, and then he
want to the Jury room,

The Judge then lzft and the attorneys were allowed to talk to the jury. | learned from the jurers
that the jisdgs had toid them that the defendant had 2 prior conwviction for child

molestation. Several of the female jurors were hysterica! and arying.

My irnpression was that the jurors were left with the feeling that they are never h:o;cz the full
truth and they wonder whether they tan trust the system. i

0-7-1[% ﬁ;@% A

Date and Plam




THE Law QFFICE OF

DAVID Te 206 345 625 YT Jrr Averye
? 1 ? 1 t3everd PAMMIOYIEachaw o G0 2220
H A E WSTA m veurrwy harmarstadiaw gone Seatilo Wath roger S5

1, David Hammerstad, swear that the following is true and accurate o the best of my
knowledge and belief, subject to penalty of perjury under the laws of the State of
Washington.

o In the Fall of 2006 I represented a client charged with Child Molestation in the
First Degree in King County Superior Court (Regional sttic@ Center). A mistrial
was declared after the jury deadlocked, 11-1 in favor of acquitial, Afier the
verdict a supervisor from the prosecutor’s office, standing in for the trial
prosecutor, told the jury that the defendant was a Registered Sex Offender, a fact
which was excluded from evidence at trial after 2 Motion in Limine was granted
by the trial cowt.

e In the Spring of 2007 I represented a client charged with three felony charges (2
counts of Felony Violation of a No-Contact Order and 1 count of Telephone
Harassment), After the defendant was acquitted on two of the three counts and
the jury deadlocked 8-4 in favor of acquittal on the third count, the trial
prosecutor informed the jury that the defendant was facing additional charges
against the same alleged victim, a fact with was excluded fom evidence at irial

Smerstad(WaE A $34955

" after » Motion in Limine was granted by the trial cowrt,

H
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Fronre aaron kiviat <aaron@kiviatlaw.com>
S Wednesday, October 09, 2013 11:47 AM
Tes fredrice@wacdl.org

Subject: Excluded Evidence Revea! to Jurors

1, Aaron Kiviat, hereby declare under penalty of perjury of the State of Washingion, as fgli{gwss

On August 21, 2013 through August 23, 2013 I was in trial in front of th ; ide i
A A ¢ Honorable Judge E ‘
County District Court - Burien Division. (State of Washington vs. Jessica Murray, 220%7%859;36 inthe Keing

The trial was a DUI that had a breath test reading of .24/.26 with an accident. The prosecutor had stipulated

pretrial to not introduce the breath test reading at trial as the arrestin,
* g officer had neglected to ask th
to remove her mouth jewelry (a tongue stud and several lip piercings) prior to the teiing e defendn

At motions in limine, I was also able to exclude the testimony of the driver of the vehicle that was allegedly
struck by the defendant, as the prosecutor had not given sufficient notice of their intent to call him as a witness

After 10 minutes of deliberation the jury acquitted.

After releasing the jury, we asked to speak with them in the hall if the i
\ . y chose to do so. Both the trial d
prosecutor and I spoke with the jury. They hugged my client and were almost apologetic that she had :«? l;tg

through this process. The trial depu i ; .
e haﬁ done.p puty made no mention of any excluded evidence and simply asked about how

AS g p y g g y i : i ]
iﬂﬁﬂdﬂﬂ@d h@ls@lf agld a‘;‘};ed I{ S]lc Gouid ila\'a a hOid W it}l ﬂiexll E Was ah@ad, on jii’ Wal GUE ﬂ]ﬁ dc’ﬁig 50 H
* y

The next day I wrote the supervisor an email asking if she had disclosed the breath test resuits to the jury. She

responded that "I did speak with them regarding the BAC and the states wi : .
trial deputy) framed the case.” ¢ states witness to give perspective on how (the

Py

Regards,

Aaron Kiviat

The Law Office of Aaron 8. Kiviat, PLLC
705 Second Ave. Suite 1111

Seattle WA 98104

206.658.2404

§- 206.658.2401

kiviatlaw.com

aaron{@kiviatiaw.com
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AFFIDAVIT

1, Albert A. Rinaldi, Jr. declare under the penalty of perjury according to the laws of the State of
washington that this declaration is true and correct.

| recently had a Jury trial In Seattle District Court before ludge Joanna Bender, My client was
Andrew Chrisman who was charged with Driving Whife Under the Influence of Intoxicants in

state of Washington vs, Chrisman #2Z0626726. The State was represented by Rule 9 Chris Fyall,

The arresting was Trooper M. Ledesma.

At the start of the trial the State Indicated that i would not introducs any evidence of the
speed of the Defendant’s vehicle because the radar techniclan who was requested by the
‘Defense was unavaliable,

The lury returned a verdict of Not Guilty on August 13, 2013. Judge Bender released the Jury
and indicated that members of the Jury could speak to both or either counsel if they wanted to
do so.

Bath counsel went into the Jury room where all the Jurors remalned to speak with us. This s
often done in Jury trials in which | have particlpated. Trooper Ledesma came into the Jury room
as well. [ inltlally objected because It did not seem appropriate to have the arresting officer
there because it may well have had an effect on the Juror's ability to speak freely. The Trooper
inslsted on remaining in the Jury room. He engaged s conversations with the lurors and some
of them appeared to be Irritated with his questions. At one polnt a furor simply said that he did
not like the fact that the Trooper slowed his vehide down by using his gears instead of appiylﬂg
his brakes when it was nightime and the Defendant was behind the Trooper. (The Trooper had
testifled that he wanted to see the reaction of the Defendant.) Further the Trooper told the
Jury that he had obtained a radar reading on the Defondant’s vehicle, which was not presenfe&
to the Jury. A

I do not know if any of these Jurors were called to serve agaln as Jurors. | belleve that these
Jurors would have been tainted by the discussion with the Trooper. | further belleve it is
inappropriate to tell the Jury of evidence that was not admissible in a trial.

b

Dated ‘t?”sis{;Zi day of

Place signed_y/

LYo _ Signture

N

10/34/2013 HMOY 10: 58 FAX Zioozsooz
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I, Maria Fernanda Torres, swear that the following is true and accurate to the best of my knowledge and
belief, subject to the penalty of perjury under the laws of the State of Washington.

&

Qﬂ Hle 1A

in 2004, | defended a client In Seattle Municipal Court. The court had excluded evidence of a
prior DUI conviction, which was then revealed by the prosecutor to the jurors after an
acquittal. The impact on the jurors was obvious; their reaction seemed to signal they
guestioned thelr decision to scquit Inmediately.

in 2006, | defended a client in Seattle Municipal Court. The cowrt had excluded my elient’s prior
theft conviction. My dient was acguitted. Knowing that prosecutor would want to tell the
jurors about it, | raised it with the judge and asked that the prosecutor not be allowed to tell the
jurors about the excluded conviction. The prosecutor was unable to articulate a specific reason
why sharing this information with the jurors was necessary or important, other than a vague
“shey should know.” The judge denied my request, noting, in part, that the jurors were done
with thelr service. Herg, | did not get 2 sense of what impact this information had on the jurors,

Following my experience in 2006, | submitted a request to the Rules of Professional Conduct
Commitiee at the Washington State Bar Assoclation, and the response was informal opinion
2133, Previously, there was informal opinion 1030 only, which was specific to jurors who were
not done with their service,

Opintors 2133 addressed the concerns | had, particidarly In the DUI case, which is that the jurors
would be tainted for all future service.

| beliave Advisory Opinions 2133 and 1030 have bath smce been withdrawn,

Date and §’iace fMaria Fegnanéa Torres, ‘3‘9’5@&

T Shapder

37
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Tue Law Orrices ov Rosery Perez
- 1520 140% Ave NE, Suire 200
Bonery Pere?, Bsq. Bellevue, Washingron 98005 {425) 748-5005 Voics
Speast ] Perez, Esa werw RobertPerealaweom , {425) 7425007 Fax

NECLARATION OF ROBERT PEREZ

|, Robert Perez, hereby declare:
1. 1 am over the age of eighteen years. | have personal knowledge of the facts set forth in

this declaration, except as to those rmatters stated on information or belief and as to
rhose matters, | do believe them to be true.

3 in November 2010 a mistrial was declared in the Rape trial titled State v. Matthew
Torre, Snohomish County Case No. 08-1-00769-6. The mistrial was declared by
snchomish County Superior Court Judge Downes. The jury hung 8-4 in favor of the
defense.

3. Mr. Torre had a previous conviction in the State of Maine for a related sex offense. In
pretrial motions, Judge Downes had ruled any reference to that conviction inadmissible
at trial.

4. After the jury was discharged, | personally spoke with members of the Jury. During this
conversation, an attorney from the Snohomish County prosecutor’s office and the
snohomish County detective assigned to the case were both present.

5. in response to a juror's question as to why the case bhad évm been prosecuted, the
Detective told the jury that Mr, Torre had “a prior”. Before the prosecutor had a chance
to speak up, | informed the jury that it would be inappropriate for either pounsed to
discuss cartaln topics, in an attempt to discreetly caution the prosecutor not to further
taint this future jury pool,

&, The prosecutor stated to the jury several times that he would not cornrment on past
incidents but that “this was a righteous prosecution”. He repeated that phrase several
vimes to nodding jurers in an obvious slfusion to the Detective’s assertion.

7. it was evident during this conversation that the government wanted to ghve the jurors
information about Mr. Torre’s past that would support their position that this was a

“righteous prosecution” based on the revelation by law enforcement. | believe that
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several of the Jurors present were incensed to learn that they might have voted Not

Guilty for 2 man who had prior history.

. Afrer the case was set Tor re-trial, the government dismissed the case, ending any

further issues or need 1o litigate over the actions of the State. But it was dlear to me that
the jurors in the case left feeling upset and 1 believe they resented the defense for
syithholding” information from them. | belleve that the nestt time these citizens are
called for jury duty, they will be certain that evidence is being withheld from them and

they will likely resent the defense because of this.

i declare under penalty of perjury under the laws of the State of Washingion that the

foregoing is true and correct.

Signed in Bellevue, Washington October 8, 2013

Robert Perez, Attorney at [
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Criminal Justice Prosecution Fuwction and Defense Function Siandards 3-8.2

problems, however, It may have a tendency to make jury service, already
unpopular with many persons, even more onerous because of the fear
of invasion of privacy. It may also have the appearance, even if unin-
tended, of an effort to intimidate jurors. To minimize these risks, the
prosecutor should be careful to conduct any investigations of jurors in
a manner that scrupulously aveids invasions of privacy, Except in
unusual circumstances of necessity, the prosecutor should Jmit the
inguiry to records already in existence rather than, for example, ques-
tioning contermporaneously a potental juror’s neighbors,

Use of Voir Dire

The process of voir dire examination of prospective jurors by lawyers
is ofters needlessly time consuming and is frequently used to influence
the jury in its view of the case. In those jurisdictions that retain the
practice of permitting the prosecutor to conduct the questioning of jurors,
the responsibility must rest with the prosecutor, supervised by the court,
to limit questions to those that are designed to lay a basis for the lawyer’s
challenges. The observation that the voir dire may be used to influence
the jury in its view of the case is rejected as an improper use of the right
of reasonable inquiry to ensure a fair and impartial jury.

The use of the voir dire to inject inadmissible evidence into the case
is a substantial abuse of the process. Treatment of legal points in the
course of voir dire examination should be strictly confined to those
inquiries bearing on possible bias in relation to the issues of the case.

Standard 3-5.4 Relations With Jury

{a) A prosecutor should not intentionally compunicate privately
with persons suimoned for jury duty or impaneled s jurors prior
to or during irial. The prosecutor should aveld the reality or
appearance of any such commurdeations,

(b) The prosecutor should treat jurors with deference and
respect, avoiding the reality or appearance of currying favor by 2
show of undue solicltude for their comfort or convenience,

{&) After discharge of the jury from further copsideration of 2
case, a prosecutor should not intentionally make comuments o or
ask guestions of 2 juror for the purpose of harassing or embar-
rassing the juror {n any way which will tend to influence judg-
ment in future jury service. If the prosecuior believes that the
verdict may be subject to legal challenge, he or she may properly,



5.4 Crimingi Justice Prosecution Functipn and Defense Funciéion Standards

if na statute or rule prohibite such course, communicate with jurors
to determine whether such challenge may be available.

History of Standard

Section (a) has been revised stylistically and by addition of the word
“intentionally” to exclude uninlentional conversations with jurors.
Section {a) has also been revised by deleting the phrase “concerning
the case” which appeared in the previous edition after the word “jurors”
in the first sentence and deleting the word “improper” which also
appeared in the previous edition before the word “'communications” in
the second senterwe. These deletions reflect the view that the prose-
cutor should not talk on any subject to people he or she knows are
jurors before or during the trial.

Section (b) is unchanged. Section (¢) has been revised stylistically and
the last sentence is new to this edition.

Related Standards

ABA Model Code of Professional Responsibility DR 7-108(A), (), (C),
(D); EC 7-36 (1969)

ABA Model Rules of Professional Conduct 3.5(a), (b); 4.4 (1983)

ABA Standard for Criminal Justice 4-7.3 (3d ed. 1993}

ABA Standard for Criminal Justice 15-4.7 (2d ed. 1980)

RMiDAA National Prosecution Standard 87.4 (2d od. 1991)

Commentary
Communication with Jurors Before or During Trial

Discussing the case privately with a juror before verdict is & gross
impropriety and may also be criminal conduct.! Moreover, it is improper
for a prosecutor knowingly to engage In any conversation with a jury
member, however Innocent In puspose or trivial in content, since the
mere fact that counsel is seen conversing with a juror may raise the
question of whether the juror reached the verdict sclely on the evidence 2
The prosecutor’s legitimate communication must be with the jury as an

1. See, g, Gold v, United States, 353 U5, B85 (1967); State v. Socolofsky, 666 P.2d
725 (Ko, 1983),

2. Cf Smith v. Phillips, 455 U.5. 209 (1983,
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entity—not with jurors individually. For obvious reasons, these stric-
tures apply as well to communications with persons surnmoned for jury
duty who may or may not be impaneled as jurors In a particular case.

Attitude Toward Jury

The prosecutor should avoid undue solicitude for the comfort or
convenience of the judge or jury and should avoid any other conduct
calculated to gain special or unfair consideration. The prosecutor should
not address jurors individually by name, for example. Just as respect
for the position of the judge requires that the judge be addressed
formally as “your honor,” the jury’s symbolic position as representa-
tives of the community in the courtroom requires that a degree of
formality be observed in addressing the jury. A typical form of address
is, of course, “ladies and gentlemen of the jury” or “members of the
jury.”

Posttrial interrogation

Since it is vital to the proper functioning of the jury system that jurors
not be influenced in their deliberations by fears that they subsequently
will be harassed by lawyers or others who wish to learn what transpired
in the jury room, neither the prosecutor nor defense counsel should
discuss a case with jurors after trial in a way that is critical of the verdict.®
Where prevailing law permits such inquiries, the prosecutor may discuss
a case with former jurors for the purpose of ascertaining the existence
of juror misconduct. However, the prosecutor must carefully avoid any
harassment of the jurors in the course of such inquiries. Finally, it is not
improper, in states where the law and ethics codes so permit, for the
prosecutor to communicate in an informal manner for the purpose of
self-education with former jurors who are willing to talk about their
ey service.

Standard 3-5.5 Opening Statement

‘The prosecutor’s opening statement should be confined to a state-
mexi of the issues in the case and the evidence the prosecutor intends
to offer which the prosecutor believes in good faith will be available
and adwmiesible. A prosecutor should not allude (v any evidence

3, Sre also Standard 3-5.10.
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Related Standards

ABA Model Code of Professional Responsibility DR 7-106(CX1), (2);
DR 7-108(E) (1969}

ABA Model Rules of Professional Conduct 3.4{e); 3.5a). (b); 4.4 (1983}

ABA Standards for Criminal Justice 3-3.3 (3d ed. 1993)

ABA Standards for Criminal Justice 15-2.4 (2d ed. 1980}

Comementary
Preparation for Jury Selection

The selection of 2 jury is an important phase of the trial and requires
the alert attention of the lawyer. As elsewhere in the trial, in the selec-
tion of the jury the advocaie’s decisions must be made under time pres-
sure. They can be made wisely only if the lawyer has prepared
adequately before trial. '

Pretrial Investigation of Jurors

Pretrial investigation of jurors may permit a more informed exercise
of challenges than reliance solely upon voir dive affords. The practice
of conducting out-of-vourt investigations of jurors presents serious
problems, however. It may have a tendency to make jury service, already
unpopular with many persons, even more onerous because of the fear
of invasion of privacy. It may also have the appearance, even if unin-
tended, of an effort to intimidate jurors, To minimize these risks, coun-
sel should be careful to conduct investigations of jurors in & manner
that scrupulously avoids invasions of privacy. Except in unusual
drcumstances of necessity, counsel should limit the inquiry to records
already in existence rather than, for example, questioning contempo-
raneously a potential juror's neighbors.

Standard 4-7.3 Relations With Jury

{a) Defense counsel should eot istentlonally communicate
privately with persons summoned for jury duty or impaneled as
jurors prisr to or during the trlal. Defense counsel shonld avoid
the veality or appearance of any such comumunications.

() Uefense counsel should trest jurors with deference and
respect, avoiding the reality or appearance of currying favor by a
show of undue solicitude for thelr comfort or convenlence.

s
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{¢) After dischazge of the jury from further consideration of 2
cape, defenpe counsel should not intentionally make comments to
or ask questions of a juror for the puspose of harassing or embas-
rassing the juror in any way which will fend to lnfluence judg-
ment in future jury service. If defense counsel believes that the
verdict may be subjed to legal challenge, he or she may properly,
if no statute or rule prohibits such course, communicate with furors
to determine whether such challenge may be available,

History of Standard

Section (a} has been revised stylistically and by addition of the word
“intentionally” to exclude umintentional conversations with jurors.
Section (a) has also been revised by deleting the phrase “concerning
the case,” which appeared in the previous edition after the word “jurors”
in the first sentence, and deleting the word "improper,” which also
appeared in the previous edition before the word “communications” in
the second sentence. These deletions reflect the view that counsel should
not talk on any subject to people he or she knows are jurors before or
during the trial.

Sections (b) and (c) have been revised stylistically.

Helated Siandards

ABA Model Code of Professional Responsibility DR 7-108(A), (B), (C),
(D); EC 7-36 (1969)

ABA Model Rules of Professional Conduct 3.5(z), (b); 4.4 (1983)

ABA Standards for Criminal Justice 3-5.4 (3d ed. 1993)

ABA Standards for Crisninal Justice 15-4.7 (2d ed. 1980}

Commentary
Communication with furors Before or During Trial

Discussing the case privately with a juror before verdict is a gross
tmpropriety, and may also be cdminal conduct.! Moreover, it is improper
for counsel knowingly to engage in eny conversation with a jury
member, however innocent in purpose or trivial in content. since the

i See alsn ABA Model Rule of Professions]l Conduct 3.4(e) ABA Model Code of
Professional Responsiblilty DR 7-108CH ).
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mere fact that counsel is seen comversing with a juror may raise the
question of whether the juror reached the verdict solely o the evidence.
Defense counsel’s legitimate communication must be with the jury as
ant entity—not with jurors individually. For obvious reasons, these
strictures apply as well to communications with persons summoned for
jury duty who may or may not be impaneled ae jurors in a particular
case.

Attitude Toward Jury

Counsel should avoid undue solicitude for the comfort or conven-
ience of the judge or jury and should avoid any other conduct caleu-
lated to gain spedial or unfair consideration, Counsel should not address
jurors individually by name, for example, Just as respect for the position
of the judge requires that the judge be addressed formally as “your
honot,” the jury’s symbolic position as representatives of the commu-
nity in the courtroom requires that a degree of formality be observed
in addressing the jury. A typical form of address is, of course, “ladies
and gentiemen of the jury” or “members of the jury.”

Postirial interrogation

Since it is vital to the proper functioning of the jury systemn that jurors
not be influenced in their deliberations by fears that they subsequently
will be harassed by lawyers or others who wish to learn what transpired
in the jury room, neither defense counsel nor the prosecutor should
discuss a case with jurors after trial in a way that is critical of the verdict.
Where prevailing law permits such inquirles, a lawyer may discuss a
cane with former jurors for the purpose of ascertalning the existence of
juror misconduct. However, the lawyer must carefully avoid any
harassment of the jurors in the course of such inquiries. Finally, it Is not
improper, in states where the law and ethical codes so permit, for coun-
- sel to communicate in an informal manner for the purpose of self-
education with former jurors who are willing to talk about thelr jury
service,

Standard 4-7.4

Defense counsel’s opening statement should be confined to a
statement of the fssnes in the case and the evidence defense counssl
believes in good faith will be svailable and admissible. Defenze
counsel should not allude to any evidence unless there is a good faith

ning Statement

Pt
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WASHINGT

BOARD FOR JUDICIAL ADMINISTRATION

March 3, 2014

Honorable David Svaren, President

District and Municipal Court Judges’ Association
Skagit County District Court

PO Box 340

Mount Vernon, WA 88273-0340

Dear Judge Svaren:

in 2012, the Board for Judicial Administration (BJA) held a refreat to discuss issues of
governance and allocation of Administrative Office of the Courts (AOC) resources
dedicated to supporting boards, commissions, commitiees, task forces, and workgroups.,
The BJA agreed to divide these issues between two workgroups. The BJA recently
adopted recommendations made from the workgroup charged with looking at all judicial
branch committees and identifying opportunities to improve efficiency and effectiveness by
merging or restructuring some groups. The workgroup reviewed 205 commitiees of
associations, boards and commissions. Although the BJA realizes that examining the
efficiency and relevance of any commities is actually the responsibility of that organization
and its own related committees, the BJA is undertaking the job of examining each of its
own BJA committees and workgroups and is asking that every association, board or
commission do the same.

This workgroup recommended, and the BJA adopted the following:

s Every BJA authorized entity shall review and assess their current committee
structure and align their committess with the proposed standard for creating,
managing, and reviewing commitiess.

« All committees will adopt a charter containing the following information:

Committee tithe; authorization (court rule, court order, bylaw, statute or other);
charge or purpose; ACC staff support required; policy area; other branch
committees addressing the same topic; other branch commitiees to partner with;
commitiee type. standing, subcommittee, workgroup; committee membership; term
limit: duration/review date; budget; reporting requirements (i.e., quarterly to the BJA,
the authorizing organization and/or other entities addressing same topic); and
expected deliverables or recommendations.’ ,

e Create and adopt a standard for commitiees that would include an agreement on
the following ilems: 1) committee types; 2) committee duration limit to two years
unless specifically extended after review; 3) commitment {o periodic review,
including a reporting requirement on activities, decisions, and initiatives; 4) formal
request for AOC staff support and resources.

TEMPLE OF JUSTICE
415 12" Sireet West  P.O. Box 41174 » Olympia, WA 8B504-1174
360-357-2121 « 360-956-5711 Fax  www.cours.wa.gov
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Letter to Monorable David Svaren
March 3, 2014
Page 20f2

The BJA is currently re-examining and chartering cur standing committees pursuant to this
recommendation. We anticipate that the body will examine other commitiees, workgroups
and task forces which were previously created by the BJA and determine whether they
should continue in their current form or be incorporated into 2 standing commitiee.

The workgroup also focused on how the AOC uses its staff and resources, recognizing the
need to prioritize requests for resources so the core work of the judicial branch can be done
effectively. The demand for staff support and proliferation of committees and workgroups
ofien create a strain on resources and result in limited support. '

Recognizing the limited AOC staff and resources, the BJA requests that all judicial branch
entities which operate committees under their authority using AQC staff or resources
discuss and consider implementing the proposed chartering and committee standards. We
hope these discussions will help define the core mission of the committees and possibly
result in the merging or elimination of duplicative commitiees which require judicial and
AQC resources.

If your organization has recently done work like this we encourage you to share the results.
The BJA is interested in creating a central repository for charter documents so they are
centrally located and can be accessible to others. This repository could function as a
resource for all the judicial branch entities and staff and would facilitate collaboration and
information sharing. If your organization has not done work like this recently, we urge you
to adopt the recommendations of the BJA workgroup as outlined earlier in this letter. Staff
will folliow-up in June to determine whether you have any finalized documents that you can
share.

if you would like a template for the commitiee charter, please contact Beth Flynn at
beth flynn@courts wa.gov or (360) 367-2121.

If you have any questions regarding this request, please contact Shannon Hincheliffe at
shannornhinchelife@courts. wa.goy or (360) 705-5226.

Thank you for your consideration of this information.

Sincerely,

Barbara Madsen, Chair Kevin Ringus, Member Chair
Board for Judicial Administration Board for Judicial Administration

o M. Michelie Pardes
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TO:
FROM:
SUBJECT:

DATE:

President David Svarven and DMCIA Board
Judge Janet Garrow, Chair, DMCJA Rules Commitiee
Proposed Amendments o GR 15

March 25, 2014

The Judicial Information Services Committee (JISC) has proposed amendments to GR 15,
Destruction, Sealing and Redaction of Court Records, which have been published for comment
by the Supreme Court. The DMCJA Rules Committee previously snbmitted comments on the JIS
Data Dissemination Committee’s initial draft. The DMCJA Board adopted those comments and
forwarded them to the JIS Data Dissemination chair. A copy of the Board's comment letter is

attached to this memo. Some, but not all of DMCIJA comments were incorporated into the JISC’s
current rule proposal, A

A subcommittee of the Rules Committee, Judges Harmon, Dacca and Robertson, reviewed the

current JISC rule proposal. Although many suggestions could be made to improve the proposal,
the subcommittee suggests two primary comments be made:

1. The use of “court records” potentially conflicts with the definition of “case records” in
(GR 31.1, which has been adopted without an effective date. Section (b)(1) of that rule
states: “Case records are records that relate to in-cowrt proceedings, including case files,
dockets, calendars, and the like, Public access 1o these records is governed by GR 31,
which refers to these records as “court records,” and not by this GR 31.1.” This potential
confusion could be avoided by clarifying GR 31.1 before it goes into effect.

2. In two areas, superior court rules are referenced without a corresponding mention of the
analogous court of limited jurisdiction rule:

a. GR ES(C)@){B) refers to CR 12(f) in the context of whether an order to seal or

redact should be issued. CR 12(D) refers io motions to strike in the context of
Defenses & Objections; the analogous CLI rule, CRLJ 12(f), is identical, so CRLJ
12(f) should also be referenced. (Note: This section also mentions CR 26(c), but
there is no analogous rule for the courts of limited jurisdiction.)

GR 15(D(3) refers only to the “Superior Court Rules” in the context of making a
“good faith reasonable effort” to provide notice of an atternpt to unseal or
unredact records in a civil case. The specific CR section is not identified, but it

1
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would appear 1o be encompassed by the “Process” rules, CR 4, 4.1 and 4.2. The
CLJ civil rules have similar provisions regarding process, CRLJ 4 and 4.2, so the
Courts of Limited Jurisdiction Rules should also be referenced.

If the Supreme Court adopts the JISC’s recommendation, the Rules Committee recommends that
Section (€)(2)(B) be amended to include the word “factors” before the colon, to make it
congruent with Section (€)(2)(A). The amended sentence would read: “For any court record that
was not a part of the court’s decision-making process, the court must considér and apply the
following factors:”

The Rules Committee recommends that the DMCJA Rules Committee pass along these

comments and consider submitting the Board’s previous comments on the propesed amendments
to GR 15.

Attachments

JISC proposed amendmenis to GR 15
DMCJIA Board’s October 21, 2013 comment letter regarding proposed amendments to GR 15



Suggestad Amendments to GR 15

Submitfed by the Judiclal Information System Committee

- Purpose:

The Judiclal Information Systems Commitiee (JISC) is proposing amendments to
GR 15, Destruction and Sealing of Court Records. Current GR 15 language does
not provids trial courts enough guidance in considering 2 Motion to Seal or
Redact court records. Courts must use the rule in conjunction with case law to
-maet Washington Constitution, Article |, Section 10 standards, Due to the

amount of case law that trial courts and fitigants must consider, GR 15 language
should be updated with current standards.

The goals of the proposed amendments are {o incorporate the current case law
on sealing and redacting court records, address juvenile offender records in the
fule consistent with chapter 13.50 RCW, provide a basis for sealing non-
conviction adult and juvenile court records, emphasize that party names may not
be redacted consistent with the principal that the existence of a sealed or
redacted adult case is always available to the public, and provide that Orders to

Seal or Redact shall cantam an expiration data unless spacific to a juvenile
record.

The Data @'sgaminatim Committes (DDC) initiated the amendments and held a
public hearing in Everett on April 12, 2013, Wiritten and oral comments were
recalved by the DDC throughout the drafting process, and two drafts were
circulated to stakeholders in July, 2013, and in Beptember, 2013. The supporting
documentation fo the proposed GR 15 amendments can be located on the JIS
Data Dissemination Committee webpage at www.courts.wa.gov, located here,

“The JISC forwards this proposed GR 15 draft as a much needed language

update to allow the rule to remain consistent with current case law and statutory
changes,
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GENERAL RULE

15

DESTRUCTION, SBALING,
AND REDACTION OF COURT RECCORDS

rurpose and Scope of the Bule. This rule sets forth a uniform

procedure for the dsstruction, sealing, and redaution of court

recorgs. This rule applies to all court records, regavdlesg of
the phyeical form of the court record, the method of recording
the gourt record, oxr the method of storage of the c¢ourt record.

Definitlona.

(1) "Court file® means the pleadings, orders, and other papers
filed with the clerk of the court under a single or
consolidated cause nuwber(g).

{(2) tOourt record" is defined in GR 31{¢) (4},

(3) 'Destroy’—To-destrey weans to obliterale @ court record or
file in such a way as to ‘make it permanently irrvetrievable.
A motion or order to expunge shall be treated as a motion
or order to destroy.

(4) “Digmissal” means dismigsal of an adult criminal charqa Or
Juvenile offenge by a court for any reasan, other than a
dlsmigsal pursuant to RCW 9.95.240, or ROW 10,05.120, RCW
3,50.320, or RCW 3,86.067,

(5) 4 Sesd—Ho-u'feal’ means to protect from examlnatiion by
the public and unauthorized court persomnsl. A motion or
prder to delete, purge, vemove, &xdige, or erasgs, or redact
ghall be treated as a motion or ordex to seal.

{6) 45} Redagt-—Pe—x"Radact” means Lo protect from examinatlon
by the public and unauthorized court personnel a portion or
portions of a specified court record. '

{7 463- “Ragbricted Personal Identifilers” are defined in GR
22(b) (6] .
(8) 4% *prrike’ applise to -—Aa motlon or order to strike and

ie-not a mobion or order to seal or destroy,

{93 Yagake—Fe—v Vacate” means to mullify or cancel,
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(o)

Sealing or Redacbing Court Records.

{

{

1)

2)

In a civil wase, the court or any party may regquesh a
hearing to seal or redact the court records, In a criminal
dage er juvenile proceedings, the court, any party, or any
interested person may request-a hearing to seal or redact
the court records. Reasonable notice of a hearing to gsal
must be givan to all parties in the case. In a criminal
cage, raeagonable notice of a hearing to ss=al or radact must
also be given to the victim, if asgertainable, and the
pergon or agency having probationary, custodial, community
placement, or community supervision over the affected adult
or juvenils. No such notice ig required for wotiong Lo seal
documents antered pursuant to CrR 3.L{E) or CrRLJ 3.1(F),

Hfber AL Lhe hearing, the court may—-szder-the T

{2 yep [ A S

&EW&ﬂé““686%§ﬁ~&fh%%ﬁ*§fﬁeeeé%ﬁgf—ef~aﬁyﬁp&%%~%heEeef 1)
be—goaled-op-redastedfi-the—vouwrt-malkeg-and-enbora-weibben
f}ﬁéngSW%haE“E%e%ﬁ?ee&ﬁi&—ﬁ&&%&ngﬁ6f~¥ﬁéa6%%eﬁ—i&

eaaa%&ta&ema~ﬁu§£ieien£~%as$s~§e&~%he*sea%¢9g~a%~%eéae%&eﬂ
of-gourt-regordo——Bufiilatent-privecy or-gafebty-adnearns
fhat-way-be—weighed-against-the-public-tnterest—inelude
Haddnage—that+ shall congider and apply the applicable
fagtore and enter specilfic written findings on the record
to dustify any geallng or redaction, ox denial of a wotion

T to gseal or redact,

(A} For any court record that hasg become part of the
court’s decipion-meking process, the court must
condider and apply the following factorss

{4y Hag the proponent of gealing or redacblon
gatablished a compelling interest that glves
rige to sealing or redaction, and if it im
baged upon an interest or right other than an
accused’ s wight to a falr . trial, a serious and
imminent threat te that dinterest or right; and

{14} Hap anyone presgent. at the hearing obiected Lo
the relief reguegted; and

{iii} What ig the leaast yestrictive means avallabla
for curtailing open public access to the
record; and

(1iv) Whether the competing prilivacy interest of the
proponent seelking gealing or redactlon
cubweighs the public’g interest in the open
adminlgbration of Juetlce; and

Av) o will the sealing or redaction be no broader in
its application ox duration than necessary to
gerve Lis purpose.
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COMMENT
GR [5¢c)2){4) dogs not address whether the applicable factors identified in Section (e)(2)(AN1)-(v) mus:
be considered by the courl before sealing fuvenile Offender records pursuans to RCW {3.50.050, This
secilon does apply to Juvenile Offender records sealed under the auibority of GR 1S, ondy, Tha applicable
fuctors the court shall consider in o Motion to Seal or Redact incorporates Seatile Times v, Ishikawa, 97

Wn 2d 30 (1982}, State v, Subleti, 176 Wn,2d 58, at EN 8 {2012}, and other current Washington caselaw.

(B)  For any gourt record that wasg not a part of the
gourt’s deciglon-making process, the court must
gongider and apply the following:

(i) Has the proponent of the sesaling or redaction
cgtablished good causge; and

{ii) should any uwonparty with an interesgt in
nondigelosure have been provided notice and an
opportunity to be heard and has that notice and
opportunlty to be heasrd been provided,

COMMENT .
Bennett et al v, Smith Bundeay Berman Brition, PS, 176 Wn.2d 303 (2013}, held that documents obtained
through discovery that are filed with a court in support of @ motion that is never decided are noi part of
the qdministration of justice and therefore may be sealed under o _good cause standard.,  One of the
concerns intended to be addressed by this rule is whether the press should have received notice,

(3) Agreement of the partiesg alone does not constitute a
iy gufficient basis for the gealing or redaction of court
records.

(4} gufficient privacy or safety concerns that may be weighed
on a case-by-case basls agalngt the public interegt in the
open administration.of jugtice inglude findings that:

{2) The sealing or redaction 1g permitted by statubts; or

{B) The sealing or redaction furthersg an order entered
under CR 12(f) ox a protectlve order entered under CR
26{a); or

(o) A oriminal conviction or an adjudication or deferred
disppogition Eoy & juvenile cffense has been vaceted;
ox

|

fomm
]
!‘—-"

A erdminal charge or juvenile offense has been
disnissed, and;

(i) The charge hag not been dismisged due to an
acguiltizal by reason of inganity or incompetency
Lo stand trial; ox

(id) A guilty finding does not exlst on another count
ariging from the same Incident or within the
game causge of agbion; or . :

(idi) Restitution has not been ordered paid on the
charge in another cause number ag part of a
plea agreement.

[
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Additional privacy or safery concernis that may be welghed aeainst the public interest are included dased

[ahn

—

A defendant or juvenile regpondent has been
acguitted, other than an acquittal by veasgn of
inganity or due to incompestency to stand trial; or

A pardon has been grantad to a defendant or juvenile
regpohndent; or

The sealing or redactlon furthers an order entersd
pursuant to RCOW 4.24.511; or

The sealing or redaction is of & court record of g
preliminary appearance, pursuom** to CrR 3.2.1, CrRLY

3,2.1, or JUCR 7.3 or a probable caugse hearing, where
chayges were not filed; or

The redaction includes only restrictad personal
identifiers contained in the court record; or

Another identified compelling clroumstance axiets
that reguireg the sgealing or redactilon,

COMMENT

upon the deliberations ai the Joint Legislative Court Records Privagy Warkgroup in 2012

In Allied Datly Newspapers v, Eikenberry, 12] Wn 2d 205 (1293), the Cour! held thal the presumpiive

rioht of public access to the courts Is not ghsolute and may be outwelshed by some compeling interes!

as determingd by the trial court on a case-by-case basils, according o the Ishikawn guddelines.

Bvery order sealing or redacting material in the

‘gourt file, except fox sealed duvenile offenses,

ghall specify a time peried, after whicgh, the order
ghall explwxe., The duration gpecified in an Qrder
Bealing or Redacting shall be no leonger than
negessary to serve it purpoge.  The proponent of
gealing or redaction has the burden of coming back
before the court and justifving any continued gealing
o redactlon beyvond the indtdal specified Liue
period. The court, in its disoretlon, wmav order a
cdourt racord Besled indefinitsly if the court finds
that the clrocumstances and reasgsons for the sealing
will not change over tims,

Any reguest for public acosss to a sealed or redacted
gourt record received by the custodian of the record
after the explration of the Order te Seal or Redach
ahall be granted ag if the record were not sealed,
without further notice. Thereafter, the racord will
remain ungealed, This sgubgectivn shall not apoly to
a gourt if the courk’s Order to Seal has been
deptroyed.

COMMENT

Requiring a time perlod, after which the order seallng or redacting expires, implements the ishikawa

factor that the order must be no broader in is duration than necassary o serve iis prrpose, The critical
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distinciion between the adult crimingl svstem and the luvenite offender systen lies in the 19077 Juvenile
Justice Act’s policy of responding (o the needs of juventle offerders. Such a policy has been found to he
rehabllitative in nature, whereas the crimingl system is punitive, State v Rice, 98 Wn.2d 384 (1982)
State v, Schagl 109 Wnr2d 1,4(1987); Monroe v, Sofiz, 132 Wn2d 414, 420 {1997); Siate v, Benneatt, 92
W App. 637 (1998), Legacy JIS svsiems do not have the fungtionality to awiomatleally unseal or
wnvedact a coyrt record upon the expiration of an Qrder to Seal or Redact,

(6) The nams of a party bo a ¢ase may not be redacted, or
otharwise changed or hidden, frowm an index maintained by
the Judicial Informatlon System or by a court. The
exlatence of a court file containing a redacted gourt
record ig availlable for viewing by the public on court
indices, unleds protected by statute,

COMMENT
Existence of ¢ ogse can no longer be determined for the purpose of public access and viewing, ifihe case
connol be found by an index search, Redacting the name of & parly in the index would prevent the public
from moving for_access io g redacted record under section (7). The policy sat forth in this seciion is
consistent with existing policy when the entire file Is ordered sealed, as reflecied in sectlon (¢) (9),

{7)43}» No court record ghall net be gealed under this pocbien

Tapues—hefore-interests of the couri-pursuent—te—subsestion
42} —abeve—proponent.

(8) Motions to'Seal/Redact when Submitted Contemporansously
with Document Proposed to be Sealed or Redacted - Not to be
Filed,

{a}  The docvment scught to be gealed or redacted shall
net be filed prier to a court deciglon on the motion,
The moving party shall provide the following ’
documents directly to the ¢ourt that 1s hearing the
motlon to geal or redact:

(1)  The original unredacted document (g) the party
gsesks to flle under seal shall be delivered in
a sealed envelope for in-camera review,

{1i} A propesed redachted copy of the mubjeck
document (8) , if applicable.

(1id) A proposed order granting the motion to seal or
rodact, with gpeaclfic proposed written findings
and. conclusisng that establish the bagls for
the gmaling and redacting and ars conslstent
with the five factors set forth in subsectlon
(2) {a).

B} Tf the court denies, in whole or in part, the motion
to seal or redact, the court will return the original
unredacted document {g) and the propossed redacted
document (g} to the submitting party and will file the
order denying the wmotion. At thig point, the
proponent may choose to file or not to file the
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original unredaoted document.

&) If the court grantse the motion to seal, the court
ghall file the gealed document () contemporansously
with a separate order and findings and conclusions
granting the wmotion, If the court grants the wotion
by allowing redaction, the judge sghall write the
words “SEALED PER COURT QRDER DATED [ingert date)”
the caption of the unredacted document before
filing,

in

COMMENT

The rule incornorates the procedure established by State v, McEnroe, 174 Wn.2d 795 (2012).

{9} 44)38zaling of Entlre Court Flle. When the clerk recelves a

court order to seal the entire court f£ile, the ¢lerk shall
geal the court file and secure 1t from public agoesa. All
court records filed thereafter shall also be sealed unless
otherwise ordered. Except for sealed juvenile offenses, the
existence of a court file sealed in its entirety, unless
protected by statute, ig avallable for viewing by the
public on court indices. The information on the court
indices is limibted to the case number, names of the
partles, the notatlion "case sealed,* the case Lype and
cause of actlon in civil casges and the caupe of action or
charge in criminal cases, except where the conviction in =z
criminal case has been vacated, the charge has been
dismissed, the defendant has been aggultied, a parden hap
besen granted, or the order is to seal a court record of a
preliminary appsarance or probable cause hearing: then
section (d}shall apply. Except for gealed juvenile
offenges, the ovder to ssal and written Findings supporting
the order ©o ssal shall alac remain accegsible to the
public, unlegs protected by statube,

{(10)45r8ealing of Specifled Court Records, When the clexk

regelved a vourt order bto seal gpecified court records
the clerk shall:

(A On the docket, preserve the docket ¢ode, document
title, document or subdocument number and date of the
original court records; and

(B) Remove the gpecified court records, seal tham, and
return them to the f£ile under seal or stouve

separately. The clerk shall substitute a filler sheet

for the removed sealed court record. If thes courk
record ordered sealed sxists In a mlcrofilm,
microfiche or other stovage wedium form other than
paper, the ¢lerk shall restrict #dccess to the
alternats storage wmedium so as to prevent
unautherized viewing of the sealed court record; and

() Pile the order to geal and the written findings
supporting the order to seal. Except for sealed
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juvenile offenges, both shall be accessible to the
public; and

(D) Before a court f£ile ip wmade avallable for
examination, the ¢lerk shall prevent adeess to the
gealed court recoydd. .

{1i1)+463Procedures for Redacted Court Records. When a court record
ig redacted pursuant bo a court order, the original court
‘record ghall be replaced in the public court file by ths

© redacted copy. The redacted copy shall be provided by the
" moving party and shall be a complete copy of the original
filed document, as redacted. The origlnal unredacted court

record shall be sealed following the procedures get forth
1n (e) (5).

Procedures for Vacated CUriminal Convictions, Dismisgals and

‘Beguitials, Pardons and Proliminary Appearance Hecopds,

(1)  In caspeg where a criminal conviction hae been vacated and
an order to geal entered, the information in the public
court indlges ghall be llmited to the case number, case
tyvpe with—the-notifieation- 1DV 4f tha-sase~dnvelvad
demestie—violenae, the adulbis-defendant’s er-—fuvernilels
name, and the notation "vacated."

2] In cases where a defendant hag been acguitted, a charge has
been dismissged, a parden has been granted, or the subiject
of a motion to seal or redact ip a court regord of a
preliminary appearance, pursuant to CrR 3.2.1 or CrRLJ
3,2,1, or a probable cauge hearing, where charges wera not
filed, and an order to geal entered, the information in the
public indices shall be limited to the case number, cage
type wibh-tho—aobiHosbion U4 £ bhe—sape—dnvelved
dowmestie—vielonce—, the adulbla-defendant’s er—uvenilels
nams, and the notation “non convictlon ™

Provedurss for Ssaled Juvenlle Offender Addudicatlons, Defarre:d
Dispopltioneg, and Dilversion Referral Cssges. In capes whers an
adjudication for & juvenile offengs, a Jjuvenile diversion
referral, or a juvenile deferxred dispogition hag bheen sealed
pursuant bo the provigions of BOW 13.50.9050 (41} and {12), the
existence of the ssaled duverile offender case shall not be
accegaible to the public,

COMMENT

(R _15(e) doas not address whether the applicable fuctors [dentified in Section fe)2)(ANH-1v} must be

considered by the court before sealing Juvenile Offender records pursuant to RCW 13.50.050,

RCW 12.50.050 (11) addresses sealing of fuvenile offender court records in cases referved for diversion,

ROW 13.40.]127 prescribes the oligibility requiremenis and procedure for entry of g deferred disposition

in juvenile ofiender cases, and the process for subyequent dismissol and vecarion of juveniie gffender

-cases jn_which _a deferred disposition was_completed.  Records sealing provistons for deferred

digpositions gre comtained in RCW 1 3.50.050, BCW 13,40 137¢10)(al(ii) provides for adminisirative

seqling of deferred disposition in certain circumstances, RCW 13.30.050/14)a) states thai.

“dpy acency shall reply to amy inquiry concerning confideniial or sealed records that
records are confidential, and no information cen be_given abowt the exisience or
nonexistence of records concerning an tndividual
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This remedial statwiory provision s g clear expression of lepislative intemt that the existence of juvenite
offender records that are ordered sealed by the court not be made availobie fo the public. Records sealed
pursugnt to RCW 13.40.127 have the same legal status as records secled under RCW 13.50.050. RCW
1340, 127010)(c).  The statutory language of 13.50.050(14)(a), included above, differs from statutory

provisions governing vacation of aduli criminal convictions, reflecting the difference in legislative intent
found in RCW 9,944,640, RCW 9 95,240, gnid RCW 9.26.060.

(£) et Grounds and Procedurs for Requesting the Unsesaling of
Sealed Court Records or the Unredaction of Redacted Court
Records, '

{1} Order Reguired,
(A)

Sealed or redacted court records may be examinad by
the public only after the court records have besn
ordered uneealed or unredacted purguant to this
section ¥, after entry of a court order allowing
acaess to a mpealsd court record or redacted portlon
of a court record, ox aftsr an order to ssal or
redact the record has expired. Compelling
cirgumgtances for unsealing or unredaction exist when
the proponent of the continued gealing or redaction
fails to gvercams the presumption of ogpenness under
the factors in section (c¢) (2). -The court shall anter

gpecific written findings on the record supporting
its decision,

{8)  If the time period gpecified in the Order to Seal or
Redact hag explred, the gealed or redacted court
records ghall be ungealed or unredscted without
further order of the court ln aceordance with this
rule. Thie subgection shall not apply to a court LIf
the court’'s Crder to HBeal has been destroyed.

{2} Criminal Cases. A sealed or redacted portion of a court
: record in & criminal case shall be ordared unsgealed or
unredacted only upon proof of compelling clircumsbances,
unless otherwlee provided by stabtute, and ouly upon mobion
and written notice to the persgong entlitled to notice under
subsection (¢} (1} of this rule exceplt:

{A) Tf & new criminal charge lg f£iled and the existence
of the conviction contained in a sealed record is an
element of the new offense, or would conastitute a
statutory sentencing snhancement, or provide the
basis for an exceptional sentence, upon application
of the presecuting attornsy the ¢ourt shall nullify
the sealing order in the prior sealed case(s).

{8} If & petition is £iled alleging that a person is a
gexualiy viclant predator, upon application of the
progacuting atborney the court shall nulllify the
sealling order as to all prior criminal rescoxds of
that indlvidual.

{1} Civil Cages. A pealed or redacted portion of a court record

in a civil case shall be ordered unsesled or unredacted
only upon stipulation of all parties or upon wmotion and
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written motice to all parties and proof that ldentified
compelling clroumstances for continued sealing pr redaction
no longer exist, or pursuant to REW chapter 4.24 RCW or CR
26(4), If the person seeking access cannct locate a party
to provide the notice required by this rule, afuer making a
good falth rsasonable sffort to provide such notice as
reguired by the Superior Court Rules, an affidavit may be
filed with the court setting forth the efforts to locate
‘the party and reguesting waiver of the notlee provision of
thisg rule. The court may walve the notlce requirement of
this zule if the gourt finde that further good faith

efforts to locate the party are not likely to be
succegasful,

COMMENT

v State v, f%fcha}*dsan, 177 Wn2d 35172613) there was a motlon in the irigl court to unseal g 1993

criminal_conviction, which_had been sealed in 2002, wnder an earlier version of GR 15, The Siate

 Supreme Cowrt remanded to the irtal court for further proceedings, becouse there was ho record of

considering ihe Ishikawa faciors, The Supreme Court held thai “compelling circumstances” for

unsealing exist under GR 15 (e} when the proponent of segling fails fo_overcome the presumption of

openness vnder the five-facior Ishikawa analysis. In either case_the trial cowrt must apply the factors.

{4)

Juvenile Procesdings. Inspection of a sealed Jjuvenile
court record 1s permiltted only by order of the court upon
motion made by the person who ig the subject of the record,
except ag otherwlse provided in RUW 13.50,010(8) and
13.50.060(23)., Any adjudication of a Juvenile coffense or a
crime subgequent to gealing hasg the effact of nullifying
the sealing order, purguant to RCW 13.50,050(1l6).
Unredaction of the redacted portion of a quvenile court

racord shall be ordered only upon the same bagils set forth
in seaction (2), above. :

{g)+§+Maintanance'of daaled Court Records. Sealed court racoxde

are subject to the provisions of RCW 36.23.065 and aan he
maintalnad in mediums othey than paper.

(h)4g+Use of Ssaled Recowrds on Appsal., A court recoxd, or any
porticn of it, sealed in the trial court, shall be made
avallable to the appellate court in the event of an appeal.
Court records sealed in the trial court shall be ssaled from
public access in the appellate court, subject te further
order of the appellate court.

(1}

L f4)4my Destruction of Court Recoxds.

The ceurt shall not order the destruction of any court
ragord unlegs expressly permitted by statute. The court
phall enter written findings that cite the statubory
aubhority for the deptruction of the court rscord.

In a civil zase, the court or any party may reguest a
hearing to destroy couvt records cnly LE there is express
statubory authority permitting the destruction of the court
regorda, In a criminal case or Jjuvenile procesding, the
gourt, any party, oy any intevested perscon may regquast a
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hearing to desgtroy the court records oniy if there is
express stabtutory authority permicting the destruction of
‘the court records, Reasonable notice of the hearing to
destroy wmust be given to all parties in the case. In a
criwminal case, reasonable notice of the hearing wust alsc
be given to the victim, if agcertainable, and the pargon or
agency having probationary, custedial, community placement,

or community supervision over the affected adult or
juvenile.

{3) Wwhen the clerk receives a court order to destroy the entire

court £ile the ¢lerk shall:

(8} Remove all references to the court records from any
applicable information gystems maintained for ox by
the clerk except for accounting records, the order to
destroy, and the written findings. The order to
destroy and the gupporting written findings shall be
filed and available for viewing by the public,

(B) The accounting records shall be sealed.

{4) When the clerk receives a court order to destroy specified
court regords the clerk shall:

{B) On the automated docket, destroy any docket code
information except any document or sub-document
numbey previously assigned to the court record

destroyed, and enter 'Order Destroyed" for the dockst
entry; and

(B) Destroy the appropriate court records, substitubting,
when applicable, a printed ox other reference to the
order ta destroy, including the date, locabtion, and
documant number of the order to deptroy; and

{C) File the order to destroy and the written findings
supporting the order to destroy. Both the order and
the Findings shall be publicly accessible.

fS} Destroving Records,

(A} Thig subsection shall not prevent the routine

destruction of court records pursuant to appllcabkle
presaervation and retentlon achedules.

(B)-444-Trial Exhibite. Roetwltbstanding any other proviglon
of this rule, trial exbiblts way be destroyed or
returned to the partles 1f all partiss so stipulate
in writing and the court go orders.

Effect on Otherx Statubes. Nothing 1o bhiz rule is intended to
restrict or to expand the auvthority of clerks under existing
statutes, nor is anything in this rule intended to restrict ox

expand the authozrity of any public auditor in the exervise of
dutieg conferred by statute.

10
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October 21, 2013

Honorable Justice Mary Fairhurst, Chalr, JISC
Washington State Supreme Court

PO Box 40929 '

Olympia, WA 98504-0928

Dear Justice Fairhurst:

Re: Proposal to Amend GR 15

. The Rules Committee of the DMCJA Board reviewed a draft proposal

to amend GR 15, dated August 9, 2013, and presented a memo to the
DMCJA Board. At its September Board meeting, the DMCJA Board
voted unanimously to accept the Rules Committee memo, which is
attached, along with comments to the draft proposal itself, Both the
memo and the comments are attached io this letter.

Thank you for considering these comments. If you have any questions
regarding this recommendation, please let me know.

Sincerely,

Judge David A. Svaren,
President, DMCJA Board

ce:  Stephanie Happold, AQC
Jennifer Krebs, AQC
Michelle Pardes, AQC
Attachments:
August 15, 2013, Memo from DMCJA Rules Committee
August 8, 2013, draft amendments to GR 15, with margin comments

STATE OF WASHINGTON
1206 Quince Street SE » PO, Box 41170 » Qlympla, WA 98504-1170
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To: | DMCJIA Board

From: DMCIA Rules Committee

pate:  8/15/2013

Re: f_?roposed Amendments to GR 15

Background

The DMCJA Rules Committee was asked to review proposed amendments to General
Rule (GR) 15 and provide initial feedback to the DMCJA Board. The draft proposal, dated
August 9, 2013, is attached. We had a phone conference with Judge James Heller and Judge
Sieve Rosen, both of whom sit on the Data Dissemination Committee (DDC), and discussed the
draft amendments and the intent and purpose in preparing it, It is our understanding that some
member(s) of the Supreme Court requested the DDC to draft proposed amendments to GR 15 to
help clarify the process for sealing and redacting court records.

Analysis

There has been substantial case law over the past thirty years discussing the substantive
and procedural issues invelving the sealing and redacting of court records. It appears the
proposed amendments to GR 13 are an atiempt to incorporate specific factors contained in case
law. Seattle Times Co., v. Ishikawa, 97 Wa. 2d (1982); Dreiling v. Juin, 151 Wn. 2d 900 (2004);
Rufer v, Abboit Labs., 154 Wn 2d 530 (2005). For example, the amendments attempt to
incorporate provisions of the recent decision in Benneti v. Smith Bundy Berman Brition, 176
Win.2d, 303, 291 P.3" 886 (2013). The majority’s opinion was written by Justice Chambers with
three justices joining. However, Benmetf contains a strong dissent by four justices and a
concurrence in the result only by Justice Madsen, which J. Johnson also joined. Thereisa
question whether the “uber dicta” of the majority opinion in Bennert is truly the opinion of the
majority of the Supreme Court and should be incorporated into GR 15. GR 15 was substantially
amended in 2006. Given some of the statements contained in the concurrence and dissent, and

the extensive case law that already exists in this area, it’s unclear whether there 1s need for an
amendment to GR 15 at this time.

These reviewers appreciate the effort the DDC has gone to into drafting amendments to
GR 15 to incorporate the Supreme Court’s opinions on the issues related to sealing and
redaction. Whether GR. 15 conflicts or replaces the Ishikawa factors was addressed in Stale v,
Waldon, 148 Wn, App. 952 (2009), rev. denied 166 Wn. 2d 1026 (2009). In Waldon, the court
held: “In sum, revised GR 15 does not fully comply with the constitutional benchmark defined
in Ishikawa. But it can be harmonized with Ihikawa to preserve its constitutionality, We
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conclude that GR 15 and [shikawa must be read together when ruling on a motion to seal or
redact court records. Many of the appellate cases on this topic reveal that parties have not
presented and discussed the dvhikawa factors to the trial court and trial judges have consequently
failed to apply the factors when deciding motions to seal or redact. Hence, many appellate
decisions remand the case to the trial court to apply the Ishikawa factors and GR 15 provisions to
the motion and enter an order specifically setting forth the court’s findings and conclusions

The currently case law in this area is clear that the Ishikawa factors, along with other
provisions of GR 15 must be used. The amendments attempt to incorporate the factors into GR
15, but due to the numercus comments inserted between various sections of the rule, the
amendments are difficult to follow. :

One of the changes proposed to GR 15 is the mandatory requirement for an expiration
date in the order sealing or redacting. See GR 15(c)(5): “Every order sealing or redacting
material in the court file, except for sealed juvenile offenses, shall specify a time period, afier
which, the order shall expire.” It appears that this provision seeks to implement the fifth
Tshikawa factor that he order be no broader in its application or duration than necessary to serve
its purpose and that the order apply for a specific time period with a burden on the proponent (o
come before the court at a lime specified to justify continued sealing. Id at 39. The majority in
Bernnett noted that “with or without an expiration date, an order to seal is always subject to
challenge consistent with our open administration of justice jurisprudence.” Bennet! at 893.
The requirement for an explicit expiration date raises several issues for trial courts.

Notably, Courts of Limited Jurisdiction are allowed to destroy court records after a period
of time, maintaining only the index. If an order sealing a record is set to expire after the
document would otherwise be destroyed, is the CLJ required to maintain the sealed record?

Tt has been noted that the Judicial Information System (J1S) does not currently have the
ability to include an expiration date on an order to seal or redact. Would the documenti(s) remain
sealed in JIS until a request to unseal is made?

Ancther question is whether the proposed amendments are prospective or retrospective?
1f the amendments to GR 15 are intended to simply incorporate existing appellate case law on
this topie, it is assumed its application is retrospective. However, if there are substantive
amendments that affect sealing or redaction orders previously entered, there may be significant
ramifications on trial courts if there is an expectation trial courts will go back and review
formerly sealed or redacted records abseni a motion,

There are several concemns with proposed language. For inslance, the rule seems
unorganized when determining which factors to consider on a motion to seal or redact.
Subsection (c) provides the factors a court should consider in deciding 2 motion to seal or redact.
The factors to consider vary depending on when the motion to seal is filed, and what it atterpts
to protect. Subsection (¢)(2)(A) provides factors to consider when a court record was considered
by a court in reaching a decision, whereas (c)(2)(B) provides factors to consider when a court
record was pot considered by a court in reaching a decision. In subsection (c){8), the rule sets
forth the procedure to follow when a motion to seal is made at the same time as the documents
proposed to be sealed are filed. For clarity, perhaps these three sections should be closer
together as they cover the three possible scenarios,



The proposed rule, under GR 15(c)(2), requires & court to “enter specific findings on the
record to justify any sealing or redaction.” For purposes of appellate review, it would seem the
cowrt should also enter specific findings when it denies 2 motion to seal or redact, The lack of a
record and detailed findings have been an issue in several reported cases.

Subsection (c)}(4) sets forth the privacy or safety concerns that may be weighed against
the public interest 1n open files. While the rule provides factors a court may consider, it does not

.provide guidance on the weight these factors carvy, The parties and the court need to look at
case law for this information, E.g., Waldon at 334.

Language in two of the subsections is ambiguous, and it is not clear whether the
subsections apply only 1o juvenile offenses or whether they also apply to adult convictions. See
GR 15(c}{4)(C) and (D). Likewise, the language in subsection (¢)(4)(D)(ii) regarding restitution
15 confusing.

{4) Sufficient privacy or safety concerns that may be weighed on a case by case basis -

against the public intercst in the open administration of justice include findings
that: .

(C) A criminal conviction or an adjudication or deferred disposition for a
juvenile offense has been vacated; or

(D) A criminal charge or juvenile offense has been dismissed, and;

(iiiy  Restitution has not been ordered paid on the charge in another
cause number as part of a plea agresment,

The proposed addition of GR 15(¢){(4)(1) appears to be redundant; “The redaction
includes only restricted personal identifiers contained in the court record.” By their nature,
restricied personal identifiers are already redacted. Does this mean that before a court can redact

something that is already supposed to be redacted under court rule, it must go through the
analysis to redact any “resiricted personal identifiers”?

It is unclear how the following terms are used in the rule, as their usage is not always
consistent: “juvenile proceedings”, “court files”, court records”. Tt is also unclear how someone
is to apply the provisions of GR 15 in relationship to the sealing provisions of GR 22,

We are also providing some “margin” comments to the proposed GR 15 amendments
which address gpecific questions or concerns.
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{a)

{b)

e}

GENERAL RULE 15 Ag Of 0B09013
Rraft Amendment

DESTRUCTION, SERLING,
AND REDACTION OF COURT RECORDES

vurpose and Scope of the Bule. This rule sets forth a uniform
procedure for the destruction, sealing, and redaction of court zrecordd,
This rule applies to #11 court records, regardless of the physical form
of the court record, the method of recording the court record, or the

" method of storage of the court record.

Definltions.

{1} scourt file® mweans the pleadings, orders, and other papers

cause number (8) .
(2) vCourt record® ia defined im GR 31{c) (4}.

{3) “Degtroy”—%Fe—destrey means Lo cobliterate a court record ox
£112 in such & way as to make it permanently irretrievable. A
motion or order to expunge shall be treated as a motion or order
to destroy.

{4) “Dismissal” means dismigsal of an adult criminal charge or

juvenile offense by a court for any reascon, other than a dismisaal
purguant to RCW 9.95 240, er RCW 10.05.120, RCW 3.50,320, or RCW
3.65.067.

public and unanthorized court personnel. A WHLIoN &F order to -

delete, purge, remove, excise, or erase, or redact shall be
created ag a motion or order to aseal.

6} 45} Redagt—to-v"Redact” means Lo protect from examination by
the public and unauthorized court personnel a portion or portions
of a specified eourt record.

{7) 463 “Restricted Personal ldentifisrs” are defined in GR
2z ) G60,
{8} 1 vsrriker applies to --#& wmotion or order to strike apd +s—

not a motion of order to seal or deatrov.
(9} veeape—Fo-wVacate” means to nullify or cancel.

Sealing or Redacting Court Regszds.

(1) Tn & civil case, the court or any party may reguest a hearing
to seal or redact the court recoxds. In a criminal case or
juvenile proceedings, the court, any party. or any interested
pergon May request a hearing teo seal or xedact the court records.
Reasonable notive of a hearing Lo seal must be given to all

1

-1 Comimented Tagi ] What is the difforence betweon “Gotirt file” 3
and “court iecord™? It'would seam that “Gouit record” inclisdes the
“casp file”. In proposed GR 31.1 there is & definition of “cese
records”, which includes “case files”, Condistent tamiinology
wonld be nicg. ! N ’

Commanted eyl Do expmingtion by tho public include
attomeys Lo the case? Is it “protecting from exgmination” or
“ragivicting public access™

v

redagtien of parsonzl identiiiery ato alvo mehiloned in other-court

<o -={ Eormanta Tagdl Wity devs this refoeanos oaly 'GR,izz.' wo |
rutes? . LT

e { Cormented [iead): Ehaild an irsrested pi‘:rs?n b permitied

{ to filsa motion in-a civil cass?

| Commnented [_j&gS}: Should this clarify “w aduls criminal .- ]
i

rase? A Mjuveniloiprovesding” i§ ot netessarity a jivenila offense
praceoting, but ib's impliss in théwaty this sentenes is drafted.,

Lommsentad {je_gﬁ]: 'Thié semente impliss that it's an “pdult”
oriminal case, but then'wotice mustbs given fo u parsonfagency
faving sustody of the juvenile. Would this just b in dacline cases?




custodial, community placement, or community supervision over the
affected adult or juvenile. No such notice is required for wotions
to seal documents entered pursuant to CrR 2.L{f} or CrRIJ 3,1(f}.

{2} rEter At the hearing, t:he court way—srder the-court—filesan
g the g--or aay-partthereads be-sealed
e;_—feé&e-beé—-x Hm%mW%terl»»fMa that--
£ B aifig -ged _:d,-\ ox dapbien-i8 3‘ stified |—“ 3 -t
eempa}-l-iag @r*v&&y——&rﬂaﬁ-e—t—y -concernsl—&ha»é—e A : [ Commansed [leg?): Delets? T ]
a};sﬁe—deeﬁmﬁar#eﬂmﬁtucg~a—sa—ff—he+env%aaiﬂ—ﬁer—ehé Hcal-kﬂg“ﬁﬂﬂw
siom—ef ST 25 -”*qin.kyLu, safeby 7 :
ehat—nay B ra-:s"; 2 IEP R I S 08 nhli inelude—E£inds G
&hat+ shall consider the appllcable factors and enter spec1[lc
findings on the Fecord to justify any sealing or fedactiom. .[.— minented [jeg8]: Hstiblishing the busis for B ]

(n) For any court record that has becomg part of the court’s . {Commeﬂted [lag9): Ordemnl o J
' declsion-making process, the court must consider the
following factors; .

————— B Rk Ccmm ented [jegi0}: The distinction of records the eourt Ilﬂs
-raviewed and rolied upon in fis deciai muking process | ¢
in the Repnelt case] is an awkward slandnrd IF something has been
filod in the court Ale, wWithout a cunlempomneous motio to seal, it
would seem that the. ducqmem is apen for public review. Will

1i) Has the proponent of sealing or redaction established
a compelling interest that gives rise to sgealing or
i 1f it 1 on 1 o .
g‘?g;tc;t;Egéragga;fa;‘_aégugzz?g g?ghtal:ol:t?:iaxs:tt;ial, a judges be requited to go through tho coutt fifo tnd determine which
3ericus and imminent threat to that imterest or righty pises oF uspor the judis 4 in making a 7 IF2
and '

wnsn't considered in a decision, but was nnl:rsled Under
seal, is public nocess restricted?

{ii) Hag anyone present at the hearing objected to the
relief reguested; and

(4id) What is the least restrictive means available
for curtailing] open public access to the record; and ...

Commanted [Jenli}) Odd weord choice. . Recognized that the
lamunge comis from cpaclaw. - Suggest rowarding: c.p., What is the
. tegst regtrictiva mesuts availablo o protect the identified interest
whilo illewing public avcess o the yecard:

(iv} Whether the competing privacy interest of the
proponent secking sealing or redaction outweighs the
publiic’s interest in the open edminiptration of
Justice; and

{v) wWill the sealing or redaction be no brosder in its
application ox duration than negegsary to serve ibts
purpose,

COMMEBNT

Redact 1ncorporabe cur

washlngton caselaw.
o, i .-I =N ".,: 3

funpol
= £

Ia) .J.A—7 Timas

20308
SE it

~—Aflied-Diify- Newmwmﬁas f }993;
——State-vrBoneclh L8 -Wnde-Eid-{955)
—RufarveAbbot-buboratsrles-159-Wn-26. 53042005 )

- prpilingutalnr S - Wo-dd 50012004

—State v Weldom—148 Wa-App-852-{2005)

—Statev Coleman 15 - WamApp—S14 -t SN-L3-2008)
2
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Tocoma-Mews v Gayes, HA-Wandd 58 {2011)

{B) For any court record that was not a part of the gourt’as

decision-making process, the court must consideg the PR [ Conmmnented [jegi2]s This is really an awkward staadard, }
following: :

(i Has the broponent of the gealing or .redacgion
eatablished good cauae; and

e e e e .,..,.,,‘.»—-“{Cmnmentedfjeg’is}: Gond eyuso for what? L }
{ii) Has any nonparty with an interest in '
nondisclopure been provided notice and an opporkunity

to be heayd, T {Cnmmented []E.glﬁ] Humay ;mpmsxbla mdaiermmewhg isg ]

COMMENT e T [ nonparty with an intsiest,

In_Bennett et al v, Smith Bunday Berman Britton, PS, 176 \Win.2d, 303 {2013}, the State Supreme Court held that
documents obtained through discovery that are filed with o court In support of o motion that is never declded

are pot part of the administration of justice and therefore may be sealed under o good couse standard,

(3) Ahgreement of the parties alone does not constitute a
sufficient basis for the sealing or redaction of court records.

(4) Sufficient privacy or safety ‘concerig that way be welqhed

. eecem - Commenited [jagl51: Doss thismean ihai any of these
on a case by case bagsis against the public interest in the open concerits will always weyghugamsnhapubhcmtorcstsuch!hnt
administration of justice include Lindings that: sealing or redaction is allowed?

{A) The sealing or redaction is permitted by statute; or
(B) The sealing ¢r redaction furthers an order entered
under CR 12(f) or a protective grder entered undey CR 26 (o) ;
or
(C) A criminal conviction or an adjudication or deferrod
digpositlon Ior a juvenile offense has been vacated; or
() & criminal charge or juvenile offense has been
dismigsed, ang:
(i) The chaxge has pot been dismissed due to dn acquittal
by reason of insanity or Iricompétency Co stand Crial;
or
{i3) A guilty finding doea not exist on anether count
arising from the same incvident or within Ethe same
cause of agtion; or
. v . . S 1 I :
(133} Restitution has not been ordered paid on the —~'{Cammeamd [len16) Wisslrbsacbondumnalumkewmu I
charge in another vause number as parl of a plea fostitutinn tvas pid, i hie 34t o Togtor? - )
agraement . . i
or
(E} A defendant or juvenile respondent has been acguitted

3
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other than an acquittal by reason of insanity or due to
incompetency to stand trial; or

(F) A pardon has been granted to a defendant or juveniie

respondent; or
{3) The sealing or redaction furthers an oxder entered
pursuant to RCW 4,24,56]11; or .
(H) The sealing or redactien is of a court record of a
preliminary appearance, pursuant to CrR 3.2,1, CrRLJ 3.2.1,
or JUCR 7.3 or @ probable cavse npearing, where charges were ... tel [Jeg 171 And crimins] chirges ware nt :
mot Eiled; or sbsoquently filed : K
(1) The redaction includes only restricted personal . .
identifiers ccntained in the court record; pr . ... JA-"'[Commented [egl8 1 Why is this needed if the personal ]
. A P . identifios redaction rul lies?
(3 Ancther identified compelling eircumstance exists that il bbb e e

reguires the sealing or redaction.

COMMENT
Additional privacy or safety congerns that may be weighed against the
public_ JInterest are ingluded based upon the deliberations at the Joing
Legiglative Court Records Privacy Workgroup in 2012,
Tn Allied Daily Newgpapers v. Eikenberry, 321 Wn.2d 205 (1883}, the
court ‘held that the presumptive
Tight of public dccess to the courts dis sot absolute and mey be
Sutweighed by some competbing interest
5 determined by Che Erial court on a vase by case by basig, accoerding
to the fshikaws guidalines. :

(5) Bvery order sealing or redacting material in the court I£ilig, e - s M S

sxcept foOr sealed juvenile otfenses, shall specify a time period, wzznﬁiﬁﬁﬂfﬁflNamha;metgm court file” is ised ]
Zfter wnich, the prder shall expirei) The proponent of sealing or - e
Tédaction has the burden of coming back before the gourt and T Y T - T
Justifying eny continued sealing or redactlion heyond the initial LCnm,mente-,d Lieg28]: Ihis provision appiies in adult crintival ]
gspecified time period. Any request for public acgcess to a sealed -
or redacieq court record received by the custodian of the record
atter the expiration of Lhe Order to Seal or Redact shall be

cuses and alf civil coses, meluding family lave, edoption, etc?

aranted pg if the recoxd wers not sealed, without further notice. .. e o Hog2 1 s i intens s
Thereaibter, Lhe record will remain ungealed. The Court, in its @‘mﬂg;m theg : }-“ s thac s praviion will be
discretion, may order a court record sealed indefinitely if the — - i e
court Finds that the circumstances and reasond for the sealing <= Commented [eg22]: Doss this niean that CL will bavda
Will nob change over .tima. waingain sealed records until the expiration of tho scaling ordor to
. ' gllow piblic access? Will CLT be péewitied to dustray sealed
COMMENT - . -regords i coifuiiction with the usum! destrucian seheduler

B _—

expires, implements the Tshikawa factor thae tbe grder must be po broadex
Ta 1ts duration than podesgary to . seérve its putpoke. The cricical
Sistinction between Ehe adult criminal gystem and the juvenile offender
gvstem lies in_che padiey—af-ac-1977 Juvenile Justice Act’s policy of
Fesponding to the needs of juvenile offenders. Such a policy hag been

Found to be rehabiliﬁ:alxiv‘sﬁin nature, whereag the criminal system is

anitive, State v, Rice, 198 Wn_2d 384 (1982); State v, Schaaf, 109 Wn.2d : A ; ;
%4; Monroe v. Solis, 132 Wn,2d 414, 420 (1887); State . Bennelt, 92 Wn. o ;!;I:r:;’zgtﬁE}fﬁ%fi&;g;:t;uﬁl;i?f:oZur‘rumz:mplunror
Abp. 637 (1998]. hegucy J15 systems oo not have the fungtioddlity to o et e YiE fia sehaie criminnl aystem

Requiring & time period, aftor which the order sealing or redacting

e . : 3 X is siply posiitive,
antomatically unseal pr unredact a court repord upon the exprration of an , LIy e

Sedes t5 feal or Redacr. 1 cominanied [lngZdl: This sa isig conearn, How wifi cousts
el kewp track of this infonmation?

(8} The name of a party to & case may nob be redacted, or
%
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lotherwidel changed or hidden, from an index maintained by the
Judicial Information System or by a court. The exigtence of a
couxrt file Contalnrlg a redacted court recorxd is available for
viewing by the public on court indices, unless protected by

Btatute].

COMMENT
Existence of @ case can na longer be determined for the purpose of public access and viewing, if the case
cannnt be found by an index search. Redacting the name af g party in ghe Index weuld srovent the public from
moving for access 1o g redocted record under section (f]  The golicy set farth in this section is consistent with
existing policy when the entire file is grdered sealted, as reffected In sectlon fc) (9),

(7)-3+No court record shall be sealed under this rule when
redaction will adequately protect phe lnterests of the
progonent.

(a) Motions to Seal/Redact when Submitted Contemporansously with
T pocument Proposed tc be Sealed or Redacted - Not Co be Filed.

{A) The document sought to be sealed or redacted shall not be
filed prior to a court decision on the mokion. The woving
party shall provide the tollow:.ng Hocumentd directly to the

court that 1s hearing the motion to seal or redact:

(1) The original unredacted document (5] the party seeks ko
£ile under seal shall be delivéred in a sealed
envelope for in camera review.

(ii) A proposed redacted copy of the subject document (s),
if applicable.

{iii} A proposed order granting the motion o geal or
redact, with gpecific proposed wrlitten findings and
concluglions that establigh the bagig for the sealin
and redactlng and are consistent with the ive Tactors |

—omen Commented [jeg?.?’] s this ill dons exparte ar is nppuqmg

Commenred ﬁegls] This prohibition conflicts with the

_ ‘opinighs in vddige Reod Estate y, Ronsiy, 151 W, G4} App (2(}09)
wid Hndrofie'v. Liscarniion, 159 W, App. 498 (7013) ‘which -
pmvxde that tho tria! cort must do a OR {3 and fehiewa Factor
‘enelysis on sch requests, Thc Suprcmn Court has grantsil rcvww m
Hundiofte, : .

' ‘Cemmented Pep26%: This pumgrapluscunfus?nn, 1 seeme §6

vefor toan mdo'{ “maintained by-JI8 or g court, Coust Floavailable
for pubhc vmwmg on,“court indices”, Does this. include the “cgurt
record” and. thé “eourt fil™? Unfoss profecied by statite. ., What if
tho couaiarderw ihe redwgton of o name and use of initils for
Soufie comp&"m;, ronson? I the uzo af s initinls of © Janeor John -
Dob” allowed?

vounsel provided o copy of the mation snd dncumcnl suubhi to be
sealed or redrcted? .

%eL forth in subsection (2) {a}) .

(B) If the court denies, in whole or in part, the motion to
seali, the court will zeturn the original unredacted
dogument {s) and the propoged redacted document (& to the
submitting party and will file the order Benying theé motion.
_Bt this point, the proponent may choose to file or not to
file the original unredacted document],

(C) If the ceurt grants the motion to seal, the ¢ourt shall file
the sealed document (9) contemporaneously with a separate
order and findings and gonclugions granting the motion. If
the court grants the moticn by allowing redaction, the judgs
shall write the words “SEALED PER COURT ORDER DATED [insert
datel” in the captiom of the unredacted document before

Bi¥inol, T e

COMMENT
The rule incorporatesg the procedure established by State v. McEnrpe, 174
Wn,2d 795 (2012). W&éﬁd&—rﬁr—é@&%@ﬁ%—@%ﬁf@-@@ﬁ%&%ﬁﬁfﬂﬂ&@ﬂﬂly‘-WJ.Eﬁ*

FHMotich to—beal- o e .53 poratod San

5

- {%mmented ljeg28]: Or redact?

]' mmmanted []639313 Must 1|lc crde. of desisl comtnin spemﬁc

{ cnmmented {jegSZ} Ho'w would duora ver Ba 4 fecord’ for

,-—*[T” mméenied (g2 Givin the dcveiopmg caselnw tlm ]
fr

mbisr of fetors could. chango.

ﬁ:@mmented [SEQSE]  IF tho dm.umcn?., 1o rc.umcd Ihem isgin i
rcwrd for nppeilm [ .

[

:mtﬁmgs ant conclisions

e wiew-if the d 15 ore retumed?

{ Ctxmmenteﬂ [15:9333. Isilns sm!cnw nPcf:.s‘iary'f The urder
L m&y hsve, allow somie redqctaon

Eummamed Uegal&] s élle :.euhnn order nv:nlahic rm pnh'\c_
rev;o \"7 C et




£

court £ile and secure it from publlc access.
filed thereafter shall also be sealed unlegs otherwise ordered
Except for sealed juvenile offecnaes, the existence of a court [Filg
sealed in Ltg encirvety, unless protected by statute, i=s available
for v1eWLng by the public on court indices. The in[ormaLlon on the
court indices is limited to the case numbar, names of the Ddrt1es,
the notation "case sezled," the case type and cause of astion in
civil capes and the cause of action or charge in criminal casee,
except where the convictipn in a oriminel ¢asge has3 been vacated,
the charge hasg peen dismissed, the defendant has been acquiktted,
the governor has granted a pardon, or the order is to seal a couxt
Yecord of & preliminary appearance or probable cause hearing; then
section (d)shall apply. Except for sealed juvenile cffenses, the
order to seal and written findinge supporting the order to seal
shall also remain accessible to the public, unless protected by
|sratute.l |

(10)+&+Sea11ng ot specified Court Records|. whenithe clerk
receives a court order ko seal specified court recorda’’
the clerk shall:

(A} on the docket, preaerve the docket code, documernt
’ title, document or subdecument number and date of the
original court recoxds; and

(B} - Remove the specified court records, seal them, and

return them to the file under seal or store geparately. The

clerk shall aubstitute a Filler wheet for the removed spaled

court record. If the court record ordered sealed exlsts in a

microfilm, microfiche or other storage medium form other

than paper, the clerk shall restrict access to the alternate
storagez medium 5o as ko prevant unauthorized viewing of the
gsealad court record; and

(<) ¥ile the order to seal and the written finding&.
supporting the order Lo geal. ?xccpt for gealed juveniie

offenses, both 1 be the p

[4s}] pzfore a court file

is
the c¢lerk shall prevent access to the sealed court records.

made availabls for examinatiocn,

{11} 1j46+Procedurss for Redacted Court Records. When a court record is
redacted pursnant to a court order, the original court record
shall he replaced in the public court file by the redacted copy.
The redacted copy shall be providsd by the meving party. The
original unredacted court vecord shall be sealed following the
proecedurss set forth lo (o) {8).

procedures for Vaortsd Oriminal Convictions, Dismisssls snd
Acquitials, Pardons and Preliminsry Appesvance Repords,

(1} In cases where a criminal conviction has been vacated and an
“order to seal entered, the information in the public court indices
shall be limited to the case numbay, case type with—the—
aotification- LRI thewasaniny Tved-d o wiedenee, the
aduielg-detentdant’ 8 er—Juwsanitels name, and the notation
ivacated, ¥ :
{2} in cases where a defendant hag been acquitbed. a charge has been

&

—--+-={ Commented [1eg35]; Court fil Is used hors

T '| Comimentsd [Ieg'l}ﬁ]:- Court file is used hero,

- - Commented ﬂeg39]. ‘The findings and order will have to

e rule.

e l Cﬂn‘flh:'lé‘l'l‘tEdv[jeﬁ37]!Cqurt’ records is used here, ,
"""""" [ Commented HegaBY: Court fle vs, couit repord

.

gennrw, mherwsse the purpose of protecting the pmpm\em 5 pnvacy
{s circumvented. g

I commentad [SUH40] DDC rcqunslod ‘further review and
dizcusgion rcgnrdmg {9} and asked for comments from interested
| parties.

, | comrientad [SUNAL]: Passible cominent added afer
% | subsection di financiad t puter systert
\‘Lupg:édes.

Commanted Lleg42] Te becomen confusing when court file;
Index and cotrt records sre used sumewhat m:crthangmb.y inthis

i Corraented [jeg43] “Fhis section ¢ Hsguriés; ald lcchnulogy and
prper rectrds, .

b Cormmarited [jega4): How is this amomphsned w:th ﬁlacmmc
i court recdrds? . .

1 Commanted begnifi} Tivenito offense aod Juvsmle pwcaedmsvs
are tised in the nle; and the dzstlncslun is oot always clear. -
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dismissed, a pardon has been granted, or the subject of a motion
to geal ox redact is a court record of a preliminary appearance,

pursuant Lo CrR 3.2.1 or CrRLJ 3.2.1, or a probable cause hearing,
where charges were not [filed, and an order to seal entered, the

information in the public indices shall be limited to the case

number, case type with—the—aetitiespienIRVE 3£ the gape involved
domnastd ¥ , the adulims-—defendant’s er-—fuvenilela name,
and PB&EO.F%E&%,, “non conviction, ™

() procedures for Sealed Juvenile Offendar Adjudications, Defexved
Dispoalibions, and Diversion Referral Cases. 1In casges where an
adjudication for a juvenile offense, a juvenile diveragion referral, or a
juvenile deferred disposition has been sealed pursuant to the provisions
of RCW 13.50.050 {11} and (12), the existence of the sealed juvenile

of fender case shall not be accessible to the public,

. —»~-'{Commented [jeg48}: Is shis COMMENT seally neeiled?. - ] !

p Aeran 7
- 270 rerords pui"suant Lo ROW 312 5
13, su 050 (11 addresses gealing of juver
cages rererred for diversicn. ]
RCOW -13,40.127 prescribes the eligibility requirementd  an procedure for
enmy of a deferred disposition in juvenile cifender cases, avzd the process
for subsequent digmigsal and vacabtion of juvenile offepder cases in which a
déferred disposition was  complebad, Records - gealing provigions  Ffor
deferred digpositions azre contained in RCW 13,50.050, RCW
73 . 40.127(10) fa) (i1} provides for administrative aealing of deferred
disposition in certain circumstances. RCW 13, 50. 0557141 (a) states that:
“Any agency shall reply teo any inguiry concerning confidencial or
mealed records that records are contfidential, and no informaticn .
Can_ _be aiven about the existence or inonei:i—sgggg;qvogﬂ records .fv»-"ﬁ:amme?nted [3epa?]: The Court is ol an agshey, i ]
concerning an andividual. ” e - ! -
Thig remedial statultory provigion
intent that the existence of el
sealed by the courk not be made av
pursuapt Lo ROW 13.40, 127 hszve Lne sam

¢ offender court reccixds in

the pubiil Records sealed
e legal status as ryecords geajed

under RC’.\' 13.50.050, RCW 13, 27710} {c) . The skatutory language of
13,50, 080{14] {a), _2inciuded anove’-, differs f[rom astatubtory provigions
quvernlm* vacation of adult criminal convictions, retlect ‘ng the o
in legisiative tent found in RCW 9.94A,.640, RCW 9,95,

o

{et-(£) Sroynds and Procedure for Reguesting the Unseallng of Sealed Court
Recozrds or bthe Unredoction of Redacted Court mec.ord&.

| Comimusited TiegdB s Uiretlacion et

; . Crounds and Précedurg for Regueating the Reeisiion f an Ordor .
{1} Order Reguired. Sealed or redacted court records may be Sesling orRgdactmgLourtRcdes[?)umifilus?} A
' examined by the public only after bhe oouxt n:ez:orcist have been S
ordered unsealed or unredacted pursuvant to this section a8, after ~°° {Cammenmd 5}%493 Cowtl flca toon - . 5 ]
entry of a court order allowing access to a sealed court

redacted portion of a court record, or after an order to geal ox
redact the record has expired. Compelling circumstances for
unsealing or unredaction éxist wheh the proponent of the conmtinued
gealing or redaction failg to overcome the presumption of openness
under the factors in pection (g) (2}, | The gourt shall enter

specific findings on the record supporting its decision.

e fenteg [JepBS0T So this weuld aflow o mistion o vestind
an order sealing, or rodaicting soon ofier he ériginal .
seglmg/rcdzwl:ou order was ‘entered. s 4he burden s-uﬁzng with i,

probision? I fhis lunguagh rieded plverisection 2 [balowh

{23 Criminal Cases. A sealed or redacted portion of a court record %ﬁi@mmenh.d [SUKREL]: DDCreqnusindfurtlwr.cvwwam }
in a cximinal case shall be ordered unsealed or unredacted only T, _relntes to the Benmelt Gase
oof of compelling clrcumstances, unless otherwise provided mm————=
upon PIO_ P g . therwise p “[{ZDI?II‘BPFIEW Hieas2]: Noie ot record iy vided here. ]
7
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Tn State v, Richardson, 177 Wn.2d 351(2012), thera

{3)

by statute, and only upon moticn and written notice to the persons
entitled to notice under subsection {c) {1} of thisg rule except:

{a} If a new oriminal charge is filed and the ewistence of
the zonviction contained in a sealed record is an element of
the new offense, or would constitute a statutory sentencing
enhancement, or provide the basis for an exceptional
sentence, upen applicaticn of the prosecuting attornay the
courlt shall nullify the gsealing ordes in the pricr sealed
cage (=),

Tf a petition iz filed alleging that a person iz a
sexually violent predator, upaon application of the ,
progacuting attorney the court shall nullify the sealing
order as to all prior criminal records of that individual.

Reddct has expired, the sealed or redacted tourt records
shall be unsealed or unredacted without further order of the
court in accordange with this rule.

a civil case shall be ordered unsealed or unredacted only upon
stipulation of all parties oxr upon motion and writben notice to
all parties and proof that identified compelling jrircumstances| for

reguesting waiver of the notice provision of this rule. The court
may waive the notice requirement of this rule if the court finds
that Further good faith efforts to logate the party are not likely
o be successful,

COMMENT

wag a metion in the

£rial court 1993 ¢ inal conviction, which had been sealed in
FoR%, under i GR 15, The State fupreme Court remanded
to the trial for furthker proceedings, because chere was no record of
considex hikawa facters. The Supreme Court held that “compelling

Circumstance
;

when the propenent of

seailny

fackor
Fectors,

S
r ungealing exist under GR 15 (&)
cvercons

fie presumslion

af opanness wwler the five
_in eiche: ; ]

I
1 cours must apply the

'a
[
(-

e

<

01

)

are subject to the proviaions of REW 38.23.085 and can be

Juvenile Proceedings. Inspection of a sealed juvenile kourt
record ig pzrmitted only by order of the court upon moticn esade by
the person who is the subjec: of rthe record, except as otherwise
provided in RCW 13.50.010(8) and 13.50.050(23). any adjudication
of a juvenile offense or a crime subseguent to sealing has the
affect of nullifying the 2ealing order, pursuant to RCW
13.50.050(16). Unredaction cf the redacted portion of a juvenile
court record shall be ordered only upon the same basis set forth
in section {2}, above,

Maintensnce of fealed Cours Records. Mealed court fecordd

maintained in mediums other than paper,

8

If the time period specified in the Order to Seal o ..

.. | Cominaiited [egb7]: CILI 267 well? .-

(= - ;
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+g}(h) Use of Sealed Rédoids| on Appeal. R court record, or any
portion of it, sealed in the trial court shall be'made” ~ 7
available to the appellate court in the event of an appeal.

Court records Bealed in the txial court shall be sealed from

public access in the appéllate court subject '£6 further
order of the appellate court,

4hb{i) Destruction of Court Records,
(1) ‘The court shall not order the destruction of any courk frecord
unleds expressly permitted by statute. The court ghall enter
wriften findings that cite the statubory authority for the
destruction of the court xecord.

(2} In a ¢ivil case, the court or any party may reguest a hearing
to destroy court records only if there is express statutory
authority permitting Lhe destruction of the court records. In a
criminal case or juvenile proceeding, the court, any party, or any

intereated person may request a hearing to destroy the court
records only if there is express statutory authority permitting
the destruction of the court records. Reasonable notice of the
hearing to destroy must be given to all parties in the case. In a
criminal case, reasonable notice of the hearing must also be given
to the victim, if ascertainable, and the person or agency having
probationary, custodial, community placement, or community
supervision over the affected adult or juvenile.

{3) When the clerk receives a court order to destroy the entire

{n) remove all references to the court records Erom any

suppoxting written findings shall be filed and available fox
viewing by the Publid.

(R} The accounking records shall be lsealed,

(4) When the clerk receives a court order te destroy specified
court reccrds the olerk shall:

(a) on the automated docket, destroy any docket code
information except any dodument or sub-document number
previously assigned to the court record destroyed, and enter
vorder Destroyedt for the docket entry; and

{8} Beatroy the appropriate court records, substitubing,
when applicable, a printed or other reference to the ordex
to destroy, including the date, location, and document
number of the erder to destroy; and

() #ile the order to deatroy and the written findings
supporting the order to destroy. Both the order and the

{5} Destroying Records.
(A} This subgection ghall net prevent the routine
destruction of court [Fecords pursuvant to applicable

]
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preservation and retention jscheduled.

4i}-{B)Trial Exhibits. Notwithstanding any other provisicn of this
rule, trial exhibits may be destroyed or returned to the
parties if edd—parks sipulake—ia-writingand-the court
so lorders.

() Affect on Other Statutes. Nothing in this rule »is intended to res‘itrict
or to expand the authoricy of clerks u_nr.ier existing statutes, noxr is
anything in this rule intended to restrict or i i

expand the authority of any public auditor in the exercise of duries
conferred by statute.
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Pardee, Micheile

Subject: Supreme Court Rule re: Appointed Counsel

Erom: Blecha, Julie [mailto:julie blecha@sos.wa.gov]
Sent: Monday, March 10, 2014 2:38 AM

To: Marler, Dirk

Subject: FW: Supreme Court Rule re: Appoinied Counsel

Good morning, Dirk, 'm working with the Superior Court Clerks to revise and update the County Clerks ond Superior
Court Clerks retention schedule. Lynne Alfasso has been my amazingly helplul "go-to” person for years, but she now
suggests that | contact you with my future records retention guestions.

tam drafting a records series to cover the certifications of compliance required to be filed guarterly “ineach court in
which the attorney has been appointed as counsel” by Supreme Court Drder #25700-A-1004. In an attempt to gather
viewpoinis on how long the Superior Court Clerks need to/should keep this certificates, | have contacted WAPA, WDA,
ODA, and would also like AQUs paint of view,

This information will be shared first with the Clerks, and ultimately with the Local Records Commitiee when they

The results of my poll, so far, vange from “untll superseded” to "PERMANENT". Any perspective AQC would like 1o share
would be valued highly.

Thank yvou.
Julie Blecha

Local Government Records Retention Specialist
{360} 586-4802

Office of ?%w&mremw of Siote
Weshinglon Stote Archives
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GTON

ORDER
IN THE MATTER OF THE ADOPTION OF NEW

AL WD
CERTIFICATION OF COMPLIANCE NO, 25700-A- W00

)

)

STANDARDS FOR INDIGENT DEFENSE AND )
)

)

)

The Washington State Bar Association having r:scommsnded the adoption of New
Standards for Indigent Defense and Certification of Compliance, and the Court having
considered the amendments and comments submitted thereto, and having determined that the
proposed amendments will aid in the prompt and orderly administration of justice;

Now, therefore, it is hereby

ORDERED:

(&)  That the standards and certificate as attached hereto are adopted.

(b)  That the New Standards for Indigent Defense, except Standard 3.4, will be
published in the Washington Reports and will become effective September 1, 2012, New
Standard 3.4 will be published in the Washingion Reports and become effective on September 1,

2013,

DATED at Glympia, Washington this %ﬁ‘:&ﬁ:@ day of June, 2012,

(820 -
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IN THE MATTER OF THE ADOPTION OF NEW STANDARDS FOR INDIGENT DEFENSE
AND CERTIFICATION OF COMPLIANCE
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STANDARDS FOR INDIGENT DEFENSE

The follewing Standards for Indigent Defense are adopted pursuant to CrR 3.1, CrRILJ 3.1 and
JuCR. 9.2 and shall have an effective date concurrent with the effectiveness of amendments o
those rules approved by the Court July 8, 2010 (effective July 1, 2012);

Standard 3: Caseload Limits and Types of Cases

3.1

3.2

3.3

The contract or other employment agreement or government budget shall specify the
types of cases for which representation shall be provided and the maximum number of
cases which each attorney shall be expected to handle,

The caseload of public defense attorneys shall allow each lawyer to give each client the
time and effort necessary fto ensure effective represenmtation, Neither defender
otganizations, county offices, contract attorneys nor assigned counsel should accept
workloads that, by reason of their excessive size, interfere with the rendering of quality
representation, As used in this Standard, “quality representation” is intended to describe
the minimum level of aitention, care, and skill that Washington citizens would expect of
their state’s criminal justice system.

General Considerations

Caseload limits reflect the maximum caseloads for fully supported full-time defense
attorneys for cases of average complexity and efforl in each case type specified. Caseload
limits assume a reasonably even distribution of cases throughout the year.

The increased complexity of practice in many areas will require lower caseload limits.
The maximum caseload limit should be adjusted downward when the mix of case
assignments is weighted toward offenses or case types that demand more investigation,
legal research and writing, use of experts, use of social workers, or other expenditures of
time and resources, Attorney caseloads should be assessed by the workload required, and
cases and types of cases should be weighted accordingly.

If a defender or assigned counsel is carrying a mixed caseload including cases from more
then one category of cases, these standards should be applied proportionately to
determine a full caseload. In jurisdictions where assigned counsel or contract attorneys
also maintain private law practices, the caseload should be based on the percentage of
time the lawyer devotes to publie defense.

The experience of a particular attorney is a factor in the composition of cases in the
attorney’s caseload.

The following types of cases fall within the intended scope of the caseload limits for
criminal and juvenile offender cases in Standard 3.4 and must be taken into account when
assessing an attorney’s numerical caseload: partial case representations, senience
violations, specialty or therapeutic courts, transfers, exiraditions, representation of
material witnesses, petitions for conditional release or final discharge, and other matters
that do not involve a new criminal charge.

Standards for Indigent Defense Washington State Bar Association
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3.5

STANDARDS FOR INDIGENT DEFENSE

Definition of case: A case is defined as the filing of a document with the court naming a
person as defendant or respondent, to which an attorney is appointed in order to provide
representation. In courts of limited jurisdiction multiple citations from the same incident
can be counted as one case. '

Caseload Limits

The caseload of a full-time public defense attorney or assigned counsel should not exceed
the following:

150 Felonies per attorney per year, ot
300 Misdemeanor cases per attorney per year or, in jurisdictions that have not adopted a
numerical case weighting system as described in this Standard, 400 cases per year; or

250 Juvenile Offender cases per attorney per year; or
80 open Juvenile Dependency cases per attorney; or
250 Civil Commitment cases per attorney per year; or

1 Active Death Penalty trial court case at a time plus a limited number of non death
penalty cases compatible with the time demand of the death penalty case and consistent
with the professional requirements of Standard 3.2 or

16 Appeals to an appellate court hearing a case on the record and briefs per attorney per
year. (The 36 standard assumes experienced appellate atiorneys handling cases with
transcripts of an average length of 350 pages. If attorneys do not have significant
appellate experience and/ov the average transcript length is greater than 350 pages, the
caseload should be accordingly reduced.)

Full time Rule 9 interns who have not graduated from law school may not have caseloads
that exceed twenty-five percent (25%) of the cageload limits established for full time
attorneys. [&ffective September 1, 2013

Case Counting

The local government entity responsible for employing, contracting with or appointing
public defense attorneys should adopt and publish written policies and procedures to
implement a numerical case-weighting system to count cases. If such policies and
procedures are not adopted and published, il is presumed that sttomneys are not engaging
in case weighting. A numerical case weighting system must:

Al recognize the greater or lesser workload required for cases compared to an
average case based on a method that adequately assesses and documents the
workload involved; ‘

B. be consistent with these Standards, professional performance guidelines, and the
Rules of Professional Conduct;

Standards for Indigent Defense Washington State Bar Association
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3.6

STANDARDS FOR INDIGENT DEFENSE

C. not institutionalize systems or practices that fail to allow adequate attorney time
for quality representation; and

D, be pericdically reviewed and updated to reflect current workloads; and
E. be filed with the State of Washington Office of Public Defense.

Cases should be assessed by the workload required. Cases and types of cases should be
weighted accordingly. Cases which are complex, serious, or contribute more significantly
to attorney workload than average cases should be weighted upwards. In addition, a case
weighting system should consider factors that might justify a case weight of less than one
case,

Notwithstanding any case weighting system, resolutions of cases by pleas of guilty to
criminal charges on a first appearance or arraignment docket are presumed to be rare
occurrences requiring careful evaluation of the evidence and the law, as well as thorough
communication with clients, and must be counted as one case.

Case Weighting

The following arc some examples of situations where case weighting might result in
representations being weighted as more or less than one case. The listing of specific
examples is not intended to suggest or imply that representations in such situations
should or must be weighted at more or less than one case, only that they may be, if
established by an appropriately adopted case weighting system.

A Case Weighting Upwards: Serious offenses or complex cases that demand
more-than-average investigation, legal research, writing, use of experts, use of
social workers and/or expenditures of time and rescurces should be weighted
upwards and counted as morve than one case,

B. Case Weighting Downward: Listed below are some examples of situations
where case weighting might justify representations being weighted less than one
cagse, However, care must be taken because many such representations routinely
involve significant work and effort and should be weighied at a full case or more.

i Cases that result in partial representations of clients, including client
failures to appear and recommencement of proceedings, preliminary
appointments in cases in which no charges are filed, appearances of
retained counsel, withdrawals or transfers for any reason, or limited
appearances for a specific purpose (not including representations of
multiple cases on routine dockets),

i, Cases in the criminal or offender case type that do not involve filing of
new criminal charges, including sentence violations, exiraditions,

Standards for Indigent Defense Washington State Bar Association

Page 3
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STANDARDS FOR INDIGENT DEFENSE

representations of material witnesses, and other matiers or representations
of clients that do not involve new criminal charges. Non-complex
sentence violations should be weighted as af least 1/3 of a case.

iti, Cases in specialty or therapeutic cowrts if the attorney is not responsible
for defending the client against the underlying charges before or after the
client’s participation in the specialty or therapeutic court. However, case
weighting must recognize that numerous hearings and extended
monitoring of client cases in such courts significantly contribute to
attorney workload and in many instances such cases may warrant
allocation of full case weight or more.

1y, Cases on a criminal or offender first appearance or arraignment docket
where the attorney is designated, appointed or contracted to represent
groups of clients on that docket without an expectation of further or
continuing representation and which are not resolved at that time (except
by dismissal). In such circumstances, consideration should be given to
adjusting the caseload limits appropriately, recognizing that case
weighting must reflect that atterney workload includes the time needed for
appropriate client contact and preparation as well as the appearance time
spent on such dockets,

v, Representation of a person in a court of limited jurisdiction on a charge
which, as a matter of regular practice in the court where the case is
pending, can be and is resolved at an early stage of the proceeding by a
diversion, reduction to an infraction, stipulation on continuance, or other
aliernative non~criminal disposition that does not involve a finding of
guilt, Such cases should be weighted as at least 1/3 of a case.

Related Standards

American Bar Association, Standards for Criminal Justive, 4-1.2, §5-4.3.

American Bar Assooiation Guidelines for the Appointment and Performance of Defense Counssel in Death
Penally Cases. [Link]

American Bar Assoclation, Ethical Obligations of Lawyers Who Represent Indigent Criminal
Defendants When Excessive Caseloads Interfere With Competent and Liligent Representation,
May 13, 2006, Formal Opinion 06-441. [Link]

The American Council of Chief Defenders Statement on Caseloads and Workloads, (2007).

- fLink

American Bar Association Eight Guidelines of Public Defense Relfated to Excessive Caseloads. |Link]

National Advisory Cornmission on Criminal Standards and Goals, Task Foree on Courfs, 1973, Standard
1312,

American Bar Association Disciplinary Rufe 6-101.
Amerizan Rar Association Ten Erinciples of @ Public Defense Delivery Systern. {Link]

Standards for Indigent Defense Washington State Bar Association
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Seattle, WA 98101-2539



STANDARDS FOR INDIGENT DEFENSE

ABA Standards of Practos for Lawyers who Reprasent Children in Abuss & Neglect Cases, {1898)
American Bar Association, Chicago, 1L.

The American Council of Chief Defenders Ethical Opinion 03-01 (2003).
National Legal Aid and Defender Association, Standards for Defender Services, Standards V-1,
National Legal Aid and Defender Association, Mode! Contract for Public Defense Services (2002). [Link]

NACC Recommendations for Representation of Children in Abuse and Neglect Cases (2001). [Link]
City of Seattle Ordinance Number: 121501 (2004). [Link]

Seattle-King County Bar Association Indigent Defense Services Task Force, Guideline Number 1.

Washington State Office of Public Defense, Parents Representation Program Standards Of
Representation (2008). [Link]

Keeping Defender Workloads Manageable, Bureau of Justice Assistance, U.8. Department of Justice,
Indigent Defense Series #4 (Spangenberg Group, 2001). [Link]

572  Administreative Costs

A. Contracts for public defense services shall provide for or include administrative
costs associated with providing legal representation, These costs should include
but are not limited to travel, telephones, law library, including electronic legal
research, financial accounting, case management systems, computers and
software, office space and supplies, training, meeting the reporting requirements
imposed by these standards, and other costs necessarily incurred in the day-to-day
management of the contract,

B. Public defense atiorneys shall have 1) access to an office that accommodates
confidential meetings with clients and 2) a postal address, and adequate teiephone
services to ensure prompt response o client contact,

6.1 Investigators
Public defense attorneys shall use investigation services as appropriate.

Standard 13: Limitations on Private Practice

Privaie attorneys who provide public defense representation shall set limits on the amount of
privately retained work which can be accepted. These limits shall be based on the percentage of
a full-time caseload which the public defense cases represent.

Standard 14: Qualifications of Attorneys

14.1 In order to assure that indigent accused receive the effective assistance of counsel fo
which they are constitutionally entitled, attorneys providing defense services shall moet
the following minimum professional gualifications:

A, Satisfy the minimum requirements for practicing law in Washington as
determined by the Washington Supreme Court; and

Standards for Indigent Defense ‘Washington State Bar Association
Page 5 1325 Fourth Ave - Suitz 600
Seaitis, WA 98101-2539
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STANDARDS FOR INDIGENT DEFENSE

Be familiar with the statutes, court rules, constitutional provisions, and case law
relevant to their practice area; and

Be familiar with the Washington Rules of Professional Conduct; and

Be familiar with the Performance Guidelines for Criminal Defense Representation
approved by the Washington State Bar Association; and

Be familiar with the consequences of a conviction or adjudication, including
possible immigration consequences and the possibility of civil commitment
proceedings based on a criminal conviction; and

Be familiar with mental health issues and be able to identify the need to obtain
expert services; and

Complete seven hours of continuing legal education within each calendar year in
courses relating to their public defense practice.

142 Attorneys' qualifications according to severity or type of case's

A.

Death Penalty Representation. TFach attorney acting as lead counsel in a
criminal case in which the death penalty has been or may be decreed and which
the decision to seek the death penalty has not yet been made shall meet the
following requirements:

i The minimum requirements set forth in Section 1; and

ii. At least five years criminal trial experience; and

iii, Have prior experience as lead counsel in no fewer than nine jury trials of
serious and complex cases which were tried to completion; and

iv, Have served as lead or co-counse! in at least one aggravated homicide
case; and

V. Have experience in preparation of mitigation packeges in aggravated
homicide or persistent offender cases; and

vi, Have completed at least one death penally defense seminar within the

previcus two years; and
vii.  Meet the requirements of SPRC 2.%

i Attorneys working toward qualification for a particular catogory of cases under {bis standard may associate with lead counsel
who is qualified under this standard for that calegory of cases,

QPR 2 APPOINTMENT OF COUNSEL

Ai least two lowyers shall be appointed for the trial and also for the divect appeal, The irigl court shall retain responsibility for
appointing counsel jor trial. The Supreme Conrt shall appoint counsel for the direct appea. Notwithstanding RAP 15202 and (h), the
Suprese Court will determing all motions ic withdraw as counsel on appeal,

Standards for Indigent Defense
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STANDARDS FOR INDIGENT DEFENSE

The defense team In a death penalty case should include, at a minimum, the two
attorneys appointed pursuant to SPRC 2, a mitigation specialist and an
investigator. Psychiatrists, psychologists and other experts and support personnel
should be added as needed.

B. Adult Felony Cases - Class A
Each attorney representing a defendant accused of a Class A felony as defined in
RCW 9A.20.020 shall meet the following requirements:

ot

The minimum requirements set forth in Section 1; and

ii. Fither:
a. has served two years as a prosecutor; or
b. has served two years as a public defender; or two years in a private
criminal practice; and : ‘
iii.  Has been frial counsel alone or with other counsel and handled a

significant portion of the trial in three felony cases that have been
submitted to a jury.

C. Adult Felony Cases — Class B Violent Offense
Each attorney representing a defendant accused of a Class B violent offense as
defined in RCW 9A.20.020 shall meet the following requirements.

i The minimum requirements set forth in Section 1; and
ii. Either;
2. has served one year as g prosecutor; or
b. has served one year as a public defender; or one year in a privaie
criminal practice; and
iil, Has been trial counsel alone or with other counsel and handled a

significant portion of the trial in two Class C felony cases that have been
submitted (o a jury.

. Aduit Bex Offense Casen

A list of atiorneys who meet the requiresents of proficiency and experienve, and who have demonstrated that they are legrmed In the
law of capital punishment by virtue of training or experience, and thus are qualified for appointment in death penally ivials and for
appeals will be recruited and maintained by a panel created by the Supreme Court, All counsel for tial and appeal must have
demonstrated the proficiency and commilmens to qualily representation which is appropriase to o capilal case. Both counsel ot trial
must have five years’ experience in the practice of criminal law be familior with and experienced in the utilization of expert wilnesses
and evidence, and not be presently serving as appointed counsel i another aotive trial level death penally cose. One counsei must be,
and both may be, qualified for appoiniment in sapital trials on the list, wnless sireumstances exist such thot it is in the defendant’s
inierest to appoint otherwise qualified counsel learned in the law of capital punishmeni by virtue of training or experience. The trial
court shall make findings of fact if good cause is found for not appointing list counsel,

At least one counsel on appeal must have three years’ experience in the field of crimingl appellote low and be learaed in the law of
capital punishment by virtue of iraining or experience, In appointing counsel on appedl, the Supreme Court will consider the lisi, but
will hzve the final discretion in the appoiniment of counsel. {Link]

Seandards for Indigent Defense Washington State Bar Association
Page 7 1325 Fourth Ave - Suits 600
Seattle, WA D8101-2539
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STANDARDS FOR INDIGENT DEFENSE

Fach attorney representing a client in an adult sex offense casc shall meet the
following requirements:

i. The minimum requirements set forth in Section 1 and Section 2(C); and

ii. Been counsel alone of record in an adult or juvenile sex offense case or
shall be supervised by or consult with an attorney who has experience
representing juveniles or adults in sex offense cases.

Adult Felony Cases - All other Class B Felonies, Class C Felonies, Probation
or Parole Revocation

Fach attorney representing a defendant accused of a Class B felony not defined in
Section 2(C) or (D) above or a Class C felony, as defined in RCW 9A.20.020, or
involved in a probation or parole revocation hearing shall meet the following
requirements:

i The minimum requirements set forth in Section 1, and
ii, Either:
a. has served one year as a prosecutor; or
b. has served one year as a public defender; or one year in a private
criminal practice; and
iii, Has been trial counsel alone or w1th other trial counsel and handled a

significant portion of the trial in two criminal cases that have been
submitted to a jury; and

iv. Each attorney shall be accompanied at his or her first felony trial by a
supervisor if available.

Persistent Offender (Life Without Possibility of Release) Representation

Fach attorney acting as lead counsel in a “two-strikes” or “three strikes™ case in which
a conviction will result in a mandatory sentence of life in prison without parcle shall
meet the following requirements:

i, The minimum requirements set forth in Section 1; 3 and
i, Have at least:
a. four vears criminal trial experience; and
b, one year experience as a felony defense attorney; and
c. expericnce as lead counsel in at least one Class A felony trial; and
d experience as counsel in cases involving each of the following:
i, Wenigl health issues; and

* RCW 10.101.080 {1}(3){5%%} provides that counties recelving funding from the state Office of Public Defense under
that statute must require “attorneys who handie the most serions cases to meet specified qualifications as sel forih in the
Washington state bar association endorsed siondards for public defense services o participate in o least one case consultation
per case with office of public deferse resource atlorneys who are 5o qua!zﬁed The most serious cases include all cases of murder
in the first or second degree, persistent offender cases, and elass A felowies.”

Standards for Indigent Defense Washington State Bar Association
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2, Sexual offenses, if the current offense or a prior conviction
that is one of the predicate cases resulting in the possibility
of life in prison without parole is a sex offense; and

3. Expert witnesses; and

4. One year of appellate experience or demonstrated legal

writing ability,

Juvenile Cases - Class A
Each attorney representing a juvenile accused of a Class A felony shall meet the
following requirements:

i, The minimum requitements set forth in Section 1, and

ii. Fither:
a. has served one year as a prosecutor; or
b, has served one year as a public defender; one year in a private

criminal practice; and

ili.  Has been trial counsel alone of record in five Class B and C felony trials;
and

iv. Each attorney shall be accompanied at his or her first juvenile trial by a

supervisor, if available.

Juvenile Cases - Classes B and C :
Fach attorney tepresenting a juvenile accused of a Class B or C felony shall meet
the following requirements:

The minimum requirements set forth in Section 1; and

Either:

a. has served one year as a prosecutor; o1

b, has served one vear as a public defender; or one year in a private
criminal practice, and

tit, has been trial counsel alone in five misdemeanor cases brought to a final
resolution; and

iv. Each attorney shall be accompanied at his or her first juvenile trial by a

supervisor if available.

b bt
[roda

Juvenile Sex Offense Cases
Fach atiorney representing 2 client in a juvenile sex offense case shall meet the
following requirements:

i, The minimum requiremenis sef forth i Section 1 and Section 2(H}; and

ii, Been counsel alone of record in an adult or juvenile sex offense case or
shall be supervised by or consult with an attorney who has experience
representing juveniles or adults in sex offense cases.

Washington State Bar Association
1323 Fourth Ave - Suite 600
Seattle, WA 98101-2539
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STANDARDS FOR INDIGENT DEFENSE

3, Juvenile Status Offenses Cases, Each attorney representing a client in a “Becca”
matier shall meet the following requirements:

i. The minimum requirements as outlined in Section 1, and
ii. Either: :
a. have represented clients in at least two similar cases under the

supervision of a more experienced attorney or completed af least
three hours of CLE training specific to “status offense” cases; or

b, have participated in at least one consultation per case with a more
experienced attorney who is qualified under this section.

K. Misdemeanor Cases :
Each attorney representing & defendant involved in a matier concerning a simple
misdemeanor or gross misdemeanor or condition of confinement, shall meet the
requirements as outlined in Section 1.

L. Dependency Cases
Each attorney representing a client-in a dependency matter shall meet the following

requirements:
i, The minimum requirements as outlined in Section 1; and
il Attorneys handling termination hearings shall have six months

dependency experience or have significant experience in handling
complex litigation.

iil, Attorneys in dependency matters should be familiar with expert services
and treatment resources for substance abuse,
iv, Attorneys representing children in dependency matters should have

knowledge, training, experience, and ability in communicating effectively
with children, or have participated in at least one consulfation per case
cither with a state Office of Public Defense resource attorney or other
attorney qualified under this section.

WAL Civil Commitment Cases
Each aftorney representing a respondent shall meet the following requirements:

i The minimum requirements sef forth in Section 1; and

it Each staff attorney shall be accompanied at his or her first 90 or 180 day
commitment hearing by a supervisor; and

ii, Shall not represent a respondent in a 90 or 180 day commitroent hearing
unless he or she has either:
a. served one year as a prosecutor, or
b, served one year as & public defender, or one year in a private etvil

commitment practice, and

c, been trial counsel in five civil commitment initial hearings; and

Standards for Indigent Defense Washington State Bar Association
Page 10 1325 Fourth Ave - Syite 660
Seattle, WA 98101-2538
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iv, Shall not represent a respondent in a jury trial unless he or she has
conducicd a felony jury trial as lead counsel; or been co-counsel with a
more experienced attorney in a 90 or 180 day commitment hearing.

M. Sex Offender “Predator” Commitment Cases
Generally, there should be two counsel on each sex offender commitment case.
The lead counsel shall meet the following requirements:

i, The minimum requirements set forth in Section 1; and
ii. Have at least:
a. Three years criminal trial experience; and
b, One vyear experience as a felony defense attorney or one year

experience as a criminal appeals attorney; and
C Experience as lead counsel in at least one felony irial; and
d. Experience as counsel in vases involving each of the following:
1, Mental health issues; and
2. Sexual offenses; and
3, Expert witnesses; and
2. Familiarity with the Civil Rules; and
f. One year of appellate experience or demonstrated legal writing
ability.

Other counsel working on a sex offender commitment cases should meet
the Minimum Requirements in Section 1 and have either one year
experience as a public defender or significant experience in the
preparation of eriminal cases, including legal research and writing and
training in trial advocacy.

. Contempt of Court Cases
Each attorney representing a respondent shall meet the following requirements:

i. The minimum requirements set forth in Section 1; and

i1, Each attorney shall be accompanied at his or her first three contempt of
court hearings by a supervisor or more experienced attomey, or participate
in at least one consultation per case with a state Office of Public Delense
resource attorney ot other attorney qualified in this area of practice.

| & Specialty Courtls
Each attorney representing a client in a gpecialty court (e.g., mental health court,
drug diversion court, homelessness court) shall meet the following requirernents:

i. The minimum requirements set forth in Section 1; and
il The requirements set forth above for representation in the type of practice
involved in the specialty court {e.g., felony, misdemeanor, juvenile); and
iii, Be familisar with mental health and substance asbuse issues and treatment
alternatives.
Standards for Indigent Defense Washington State Bar Association
Page 11 1325 Fourth Ave - Suite 600

Seaitle, WA 981012539
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STANDARDS FOR INDIGENT DEFENSE

Appellate Representation.

Each attorney who is counsel for a case on appeal to the Washingion Supreme Court or to
the Washington Court of Appeals shall meet the following requirements:

A.
B.

The minimum requirements as cutlined in Section 1; and

Either:

i. has filed a brief with the Washington Supreme Court or any Washingion
Court of Appeals in at least one ¢riminal case within the past two years; or

ii. has equivalent appeilate experience, including filing appellate briefs in

other jurisdictions, at least one year as an appellate cowrt or federal court
clerk, extensive trial level briefing or other comparable work.
Attorneys with primary responsibility for handling a death penalty appeal shall
have at least five years' criminal experience, preferably including at least one
homicide trial and at least six appeals from felony convictions, and meet the
requirements of SPRC 2.

RALJ Misdemeanor Appeals to Superior Couré: Each attorney who is counsel
alone for a case on appeal to the Superior Court from a Court of Limited
Jurisdiction should meet the minimum requirements as outlined in Section 1, and
have had significant training or experience in either criminal appeals, criminal
motions practice, extensive trial level briefing, clerking for an appellate judge, or
assisting a more experienced attorney in preparing and arguing an RALJ appeal.

14.4 Legal Interns

Standards for Indigent Defense

Page 12

A,
B.

Legal interns must meet the requirements set out in APR 9,

Legal interns shall receive training pursuant to APR 9 and in offices of more than
seven attorneys, an orieatation and training program for new attorneys and legal
interns should be held.

‘Washington State Bar Association
1325 Fourth Ave - Suite 600
Seaitle, WA 98101-2539
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CERTIFICATION OF COMPLIANCE
“Applicable Standards” requived by CrR3.1/ CrRLJ 3.1/ JuCR9.2

For eriminal and juvenile offender cases, a signed certification of compliance
with Applicable Standards must be filed by an appointed attorney by separate
written certification on a gquarterly basis in each court in which the attorney

has been appointed as counsel,

The certification must be in substantially the following form:

SEPARATE CERTIFICATION FORM

Court of Washington
for

Certification of Appointed Counsel of

Compliance with Standards Required by

CrR3.1/CRLI 3.1/ JuCR 9.2

The undersigned attorney hereby certifies:

1. Approximately % of my total practice time is devoted to indipent defense cases.

2. Iam familiar with the applicable Standards adopted by the Supreme Court for attorneys appointed to
represent indigent persons and that:

a, Basic Qualifications: [ meet the minimum basic professional gualifications in Standard 14.1,

b. Office: Thave access to an office that accommodates confidential meetings with clients, and Thave a
postal address and adeqguate telephone services to ensure prompt response o client contact, in
compliance with Standard 5.2.

c. Imvestigators: Ihave investigators available to me and will use investigation services as

Standards for f’ndigent Disfense Washington State Bar Association
Page 13 1325 Fourth Ave - Suits 600
' Seattle, WA $8101-2539 146
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appropriate, in compliance with Standard 6.1,

. Caseload: [ will comply with Standard 3.2 during representation of the defendant in my cases.

[Effective 9/1/13: I should not accept a greater number of cases (or a proportional mix of different
case types) than specified in Standard 3.4, prorated if the amount of time spent for indigent defense is
tess than full time, and taking into account the case counting and weighting system applicable in my

jurisdiction.}

Defendant's Lé.wyer, WSBA# Date

Standards for Indigent Defense

Page 14

Washington State Bar Association
1325 Fourth Ave - Suite 600
Seatile, WA 08101-2535



RCW 40.14.070: Destruction, disposition, donation of local government records — Preser... Page | of 2

RCW 40.14.070

Destruction, disposition, donation of local government records —
Preservation for historical interest — Local records committee,
duties — Record retention schedules — Sealed records.

(1}{a) County, municipal, and other local government agencies may request authority to destroy
noncurrent public records having no further administrative or legal value by submitting to the division of
archives and records management lists of such records on forms prepared by the division. The
archivist, a representative appointed by the state auditor, and a representative appointed by the
attorney general shall constitute a committee, known as the local records committee, which shall review
such lists and which may veto the destruction of any or all items contained therein.

(b) A local government agency, as an alternative to submitting lists, may elect to establish a records
control program based on recurring disposition schedules recommended by the agency fo the local
records committee. The schedules are 1o be submitted on forms provided by the division of archives
and records management to the local records committee, which may either veto, approve, or amend
the schedule. Approval of such schedule or amended schedule shall be by unanimous vote of the local
records committee, Upon such approval, the schedule shall constitute authority for the iocal
government agency to destroy the records listed thereon, after the required retention period, on a
recurring basis until the scheduie is either amended or revised by the committee,

(2)(a) Except as otherwise provided by law, no public records shall be destroyed until approved for
destruction by the local records commitiee. Official public records shall not be destroyed unless:

{i) The records are six or more years oid;

(i) The department of origin of the records has made a satisfactory showing to the state records
committee that the retention of the records for a minimum of six years is both unnecessary and
uneconomical, particularly where lesser federal retention periods for records generated by the state
under federal programs have been established, or

(iiiy The originals of official public records less than six years old have been copied or reproduced by
any photographic, photostatic, microfilm, miniature photographic, or other process approved by the
state archivist which accurately reproduces or forms a durable medium for so reproducing the original.

An automatic reduction of retention periods from seven to six years for official public records on
record retention schedules existing on June 10, 1882, shall not be made, but the same shall be

reviewed individually by the local records committee for approval or disapproval of the change to a
retention period of six years.

The state archivist may furnish appropriate information, suggestions, and guidelines to local
government agencies for their assistance in the preparation of iists and schedules or any other matter
relating to the retention, preservation, or destruction of records under this chapter. The local records
committee may adopt appropriate regulations establishing procedures fo be followed in such matters.

Records of county, municipal, or other local government agénaé@s, designated by the archivist as of
primarily historical interest, may be transferred to a recognized depository agency.

{b)(i) Records of investigative reports prepared by any state, county, municipal, or other law
enforcement agency pertaining to sex offenders contained in chapter 9A.44 RCW or sexually violent
offenses as defined in ROW 71.08.020 that are not required in the current operation of the law

hito://avos.Jes wa.gov/rew/defanlt. aspx 7¢ite=40.14.070 3/19/2014
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enforcement agency or for pending judicial proceedings shall, following the expiration of the applicable
schedule of the law enforcement agency's retention of the records, be transferred to the Washington
association of sheriffs and police chiefs for permanent electronic retention and refrieval. Upon

electronic retention of any document, the association shall be permitied to destroy the paper copy of
the document.

(i) Any sealed record transferred to the Washington association of sheriffs and police chiefs for
permanent electronic retention and retrigval, including records sealed after transfer, shall be
electronically retained in such a way that the record is clearly marked as sealed.

(i) The Washington association of sheriffs and poiice chiefs shall be permitted to destroy both the
paper copy and electronic record of any offender verified as deceased.

{c) Any record transferred to the Washington association of sheriffs and police chiefs pursuant to (b)
of this subsection shall be deemed to no longer constitute a public record pursuant to RCW 42 .56.010
and shall be exempt from public disclosure. Such records shall be disseminated only o criminal justice
agencies as defined in RCW 10.57.030 for the purpose of determining if @ sex offender met the criteria
of a sexually vioclent predator as defined in chapter 71.08 RCW and the end-of-sentence review
committee as defined by RCW 72.08.345 for the purpose of fulfilling its duties under RCW 71.08.025
and 8.95.420.

Electronic records marked as sealed shail only be accessible by criminal justice agencies as defined
in RCW 10.67.030 who would otherwise have access {0 a sealed paper copy of the document, the end-
of-sentence review committee as defined by RCW 72.08.345 for the purpose of fulfilling its duties under

RCW 71.08.025 and 9.95.420, and the system administrator for the purposes of systern administration
and maintenance.

(3) Except as otherwésa provided by law, county, municipal, and other local government agencies
may, as an a!ternatlve.to destroying noncurrent public records having no further administrative or legal
value, donate the public records to the state library, local library, historical society, genealogical society,
or similar society or organization.

Public records may not be donated under this subsection unless:

{a) The records are seventy years old or more;

(b} The local records commitiee has approved the destruction of the public records; and

(c) The state archivist has determined that the public records have no historic interest,

[2011 ¢ B0 & 18, 2005 ¢ 227 §1, 2003 ¢ 240 § 1, 1989 ¢ 326 § 2, 1995 ¢ 301 § 71, 1082 ¢ 36 § 6; 1973
ch4a g5 1871exs. ¢10§ 11,1957 ¢ 246§ 7 ]

Notes:
E#ective date — 2011 ¢ 80: See ROCW 42174818,

Copying, preserving, and indexing of documents recorded by county auditor: ROCW 386 22 160
through 36.22.180

Destruction and reproduction of court records; RCW 36 23.085 through 38.23.070.

httn://apos.Jeg. wa.gov/rew/default.aspx 7cite=40.14.070 31672014






Friday, March 14, 2@'%4 {(11: Sﬁam - 42: ﬁi@ p.in.)
AQC SeaTac offices

- MEETING MINUTES
Members: Guests:
Judge Veronica Alicea-Galvan, Chair Judge David Svaren
Judge G Scott Marmei%a
i _ AOC Staff:

1)

3)

Ms. Michelle M. Pardes

Banking Alternatives for Special Fund

Members discussed that due o the poor consumer services we continue to receive from
Bank of America, the funds should be transferred to another bank such as US Bank.
The best time for this to happen is in conjunction with the incoming custodian in June
2014 and the current custodian Judge Svaren can close the Bank of America account
and then the new custodian can open a new account with US Bank for the Special
Funds.

Special Funds dues- $25 ‘
Members discussed that the Board of Governors decided to temporarily discontinue the
collection of these funds from our members in 2011. Because we currently have no
specific expenditure on the horizon, the DMCJA Reserves Committee recommends we
not collect Special Fund dues in 2015,

Strateaic plan for use of Special Funds

The funds, totaling $48,540.07, have been accumulated over a substantial period of
time wherein members paid $25.00 per year. The members have not paid the $25 dues
since 2011 and if there is a need to fund activities that DMCJA can’t use public funds
for, it could quickly deplete this fund. This includes expenditures for initiatives that
benefit a substantial segment of the DMCJA membership. Such expenditures may
include, but are not limited {o, issues of general interest to courts of limited jurisdiction,
lobbying expenses, amicus briefs and arguments, honorariums, condolences, and gifts.
Therefore, the current and incoming cusiodians should look at oplions in order o best
maximize refurm.

Recommendations to the Board

A. The current account with Bank of America be closed and the funds be put in a new
account at US Bank. This should be done in conjunction with the incoming Special
Funds Custodian in June 2014,

Special Fund dues not be collected in 2015,

o

C. The current and new custodian look at options in order to best maximize return and
make recommendations to the Board of Governors.
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ACJA Rules Commitiee

e Wednesday, February 26, 2014 (12:00 p.m. - 1:00 p.m.}
WASHINGTON | Via Teleconference

Members: AQC Siaff:
Chair, Judge Garrow Ms. J Krebs
Vice Chair, Judge Dacca

Judge Buitorff

Judge Harmon
Judge Robertson

Judge

Judge Garrow called the meeting to order at 12:06 p.m.
The Committee discussed the following items:
1. January 2014 meeting minutes
The January 2014 Rules Commitiee meeting minutes were approved as presented.

2. Amendments to CrRLJ 8.13 regarding communications with jurors, proposed by
WACDL

Judge Harmon reviewed this proposal and prepared a memo for the Commitiee. Judge
‘Robertson also advised that a subcommittee of the WSBA Rules Committee had reviewed the
proposed rules and was not supportive. The Committee discussed the proposed amendments
and expressed concearn that the proposed rules present issues regarding restraint of speech
after a casge has concluded. Also, if a case has concluded and the jurors have completed their
service it seems inconsistent with constitutional provisions regarding open access 1o court
records and proceedings to restrict information that would still be available to the general public.
it would also appear to be unnecessary because a party concerned about post-trial
communications with jurors could request the trial court craft a specific order to address
concerns associated with the case, and RIPC 3.5(¢) would govern the lawyer's compliance with
such order. Judge Dacca stated that he was in favor of the proposed amendments, for the

practical reasons cited in the proponents’ memo. The majority of the Committee was not in favor

of the rule as currently drafted. It was motioned, seconded and passed for Judge Garrow to
adapt Judge Harmon’s memo for presentation to the DMCJA Board outlining the reasons the
Committee is not in Tavor of the amendment. Judge Dacca opposed the motion.
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3. Proposed amendiments to RALJ 2.2, 5.4 & 11.7, published by the Supreme Court

Judge Garrow reviewed the proposed RALJ amendments and presented a memo to the
Committee. The proposal with the potential for greatest impact on courts of limited jurisdiction
(CLJs) is RALJ 5.4, which addresses the effect of lost or damaged electronic transcripts from
CLJs for appeal purposes. The current remedy if a transcript has significant deficiencies is to
require a new trial. This proposal would only require re-frying the particular hearing or
proceeding that lacks a record. The Commiltee was supportive of the concept and agreed that
Judge Garrow’s proposed language fixed a potential ambiguity in the way it is currently worded.
it was motioned, seconded and passed to present Judge Garrow’s memo to the DMCUA Board.

4. Proposed amendments to GR 15

Judge Garrow stated that the Data Dissemination Committee of the JISC brought forth this
proposal to amend GR 15, an earlier version of which the DMCJA commented upon. Judge
Garrow requested that “fresh eyes” review the proposal and a subcommittee was formed
consisting of Judge Robertson, Judge Harmon and Judge Dacca. J Krebs will send the
Subcommittee the information related to the proposal. Judge Garrow requested that the
Subcommittee present its findings and recommendation at the next Rules Committee meseting
s0 a report could be forwarded to the Board in time for its April meeting.

5. Proposed amendments to GR 33
Judge Garrow stated that the Access to Justice Board was proposing amendments to GR 33 to
hetter reflect the American with Disabilities Act. Judge Garrow stated that she had reviewed the
proposal and saw no reason for the DMCJA 1o comment on it. The Committee agreed with
Judge Garrow’s recommendation.

8. Other Business and Next Meeting Date

After discussion, the Committee set its next meeting for Thursday, March 20, 2014 at noon.

There being no further business, the meeling was adjournad.



KING COUNTY DISTRICT COURT

East Division — Redmond Courthouse

Jodge Janet E. Garrow 8601 160th Ave NE Kathy Orozco

206-477-2103 Redmond, WA 98052-3548 Court Manager
TO: Judge David Svaren, President and DMCJA Board
FROM: Judge Janet Garrow, Chair, DMCJIA Rules Commiitee

SUBJECT: Proposal to Amend IRL] 3.5

DATE: March 25, 2014

The attached letter with a rule amendment request was sent to me by attorney Steven A,
Hemmét. He is requesting DMCJA consider amending IRLJ 3.5 in several respects. One
suggeétion is to amend IRI.J 3.5 and eliminate the “local option”, thereby requiring all courts of
limited jurisdiction to accept and decide contested and mitigated infraclions via writlen
statements. He also proposes written findings of fact be required for mitigation and contested
hearings by mail and that a uniform time period be provided in the rule for submission of written
staternents.

The DMCJA Rules Committee discussed his various proposals at its March 20, 2014
meeting, The infraction caseload and resources of CLJ differ across the state. The Committes
concluded that the “local option” should be maintained and did not support the other supgested
amendments. The Committee is passing this information aleng fo the Board so it is aware of the

request and can decide whether the DMCIA Beard wants to take any action.

Attachment

CC DMCIA Rules Commiltee
J Krebs, AQC Staft
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THE LAW OFFICE GF Steven A, Hemmat, Attorney at Law

stevel@hemmatlaw,.com

S%@V@ﬁ A ) H@mm%& : Jason Walker, Legal Assistant

Juson@hemmatlaw.com

A PROFESSIONAL SERVICE CORPORATION Phane (206) 6825200
Fax (206) 882-5202

dMarch 12,2014

Judge Janet E. Garrow

King Count;,' Digtrict Court, East Division
2601 — 160" Avenue N.E.

Redmond, WA 98052-3548

Re: Proposed changesto IRLI 3.5

Diear Judge Garrow:

My name is Steven Hemmat, and | have been licensed to practice law in Washington
state for over 25 years. I have a law office located in Seattle, '

According to the Judicial Information System (J1S), in 2013 the State of Washington filed
a total of 867,875 traffic infractions, with 1,038,971 charges. The gross revenue from traffic
infractions in 2013 amounted to $126,095,483. In addition, more than 370,000 in-court hearings
were held in 2013 for traffic infractions in Washington state. See enclosure(s). What these
statistics do not address are the significant costs to the court system and taxpayers to adjudicate
these traffic infractions. In my experience, & person seeking a court hearing uses a significant
amount of p'ublie; resources: judge, bailiff, court clerk, law enforcement officer, prosscutor and
other court personnel. The amount of time allocated for each hearing will vary, but it is often not
less than 30 to 45 minutes. With a typical traffic infraction ranging between $93 to §173, this is
a poor use of judicial and public resources.

iy law office recenily developed a website called wTicketbuster.com. eTicketbuster™
(eTicketbustar) provides limited scope legal assistance (“unbundled legal services™) for drivers
‘to challenge Washington state traffic infractions, eTicketbuster provides assistance to drivers in
drafting and filing their documents properly to obtain a Decision on Written Staterment (DWS) as
authorized by the Infraction Rules for Courts of Limited Jurisdiction (IRLJ) 2.4(a)(4), 2.6{c), 3.5
and local court rules. In developing our website, we consulted with the Washington State Bar
Ethics Hotline and other colleagues to make sure our service fully complies with the Rules of
Professional Conduct. eTicketbuster provides a needed service for many Washington drivers
and greater access to justice for those who would otherwise be unable to afford it. For example,
the typical cost of a party attorney in 2 iraffic infraction case is on average $200-$300, and this
excludes the raffic infraction amount. eTicketbuster and the decision on writien statement
process provides individuals-with an additional choice on how to contest a traffic infraction in

595 First Avenue, Suite 530 » Seattle, Washington 98104 # www.hemmatiaw.com ¢ www.e Ticketbuster.com
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Judge Janet E. Garrow
March 12, 2014
Page 2 of 3

Washington state, It is also much more economical for the courts to adjudicate written
staternents rather than having full court hearings. In fact, I would assert that making it easier for
people to use the written statement process for traffic infractions will greatly benefit the courts -
both financially and in freeing up in-court time to address other important matters which are
adjudicated in district and municipal courts (criminal, anti-harassment, stalling, protsction
orders, unlawful detainer, etc.).

Patrick Palace, WSBA President, authored an article in the December 2013-Jan 2014
issue of NW Lawyer where he advocated for the legal profession to “imagine a new way 1o do
business” and to embrace current and future technologies to serve the enormous market of unmet
need. This articls spoke to us at eTicketbuster, since we are pioneering a new maodel to bring
greater access 1o justice for people seeking to contest their traffic infractions. We held aphone
conference with Mr. Palace, who was supportive of our efforts. When we discussed some of the
barriers we have come across in assisting clients, he suggested that we prepare proposed
amendments to rules and submit them to the District and Municipal Court Judges’ Association.

The key court rule relating to decisions on written statements is IRLJ 3.5, Currently, this
rule is a “local option” where each district and municipal court in the State of Washington can
decide whether or not to permit written statements, This bas created a patchwork of local rules
throughout Washington state in the various district and municipal courts, With over one year of
operating eTicketbuster and assisting well over 200 clients, my office has attempted to address
this state-wide patchwork by analyzing the local rules of each district and municipal eourt.

I request that the Rules Comunittee of the District and Municipal Court Judges’
Association, which you chair, consider amending IRLT 3.5 with our suggested amendments. Our
suggested amendments, which are enclosed, are tailored to address several key issues and

COnCerns.

1. Removing local option for decision on writien statements, This would create
uniformity of permitting ell courts 1o adjudicate tratfic infractions using a decision by
written statement, and allow greatsr access to justice for the public. Thisisa much more
efficient and economical process in which to adjudicate traffic infractions for those
litigants who choose to do so. It also saves the courts and law enforcement enormous
amounts of time and money. Of course, there are many litigants who may still wish to
represent themselves pro se or hire an attorney o appear in court. These will remain
their options as well.

Governing written statements by IRLJ 3.1(b) Discovery. We have found that there
are inconsistencies with some courts not affording those who choose to use the written
statement option the same opportunity to seek discovery as thibse who might seek to
litigate the matter in court. This should be clarified by expressly permitting discovery for
written statements per TRLJ 3.1{b) under the same rules governing an in-court contested

hearing.

2
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Judge Janet E. Garrow
March 12, 2014
Page 3 0f3

3. Written findings of fact. Currently, many court decisions on written statements find a
litigant to have cormitied the infraction, dismiss the infraction, mitigate the infraction, or
occasionally permit a deferral — with no findings of fact. We assert that it would add o
the legitimacy of the process and provide greater accountability to the public if a judge is
required to issuc some written findings of fact with the decision on written statement.

4. Uniformity of submitting statements. We suggest adding a new section (c) to IRLJ 3.5
that will, in part, add uniformity of when to submit written statements. Currently, courts
vary on when they accept written staternents - ranging from two weeks prior to the
previously scheduled contested hearing date to just before the trial.

5 Decisions to he made in county where infraction was issued. Under our proposed
section (¢), we address the concern that some courts adjudicating red light camera
infractions permit a private out of state service to decide whether or not a violation
occurred. Our proposed language requires that the court in the county in which the
infraction was issued should determine the decision by written statement,

We understand that your rules committee may have other concerns relating to the court
rules. However, JIS statistics demonstrate that even if a small fraction of the 370,000 in-court
hearings could be reduced by adopting these proposed amendments, district and municipal court
budgets throughout the state could save potentially millions of dollars gach year. Ina time where
many court budgets are being reduced, this will be a major financial benefit. These amendments
will create greater judicial efficiencies and reduce opportunity costs by creating more access o
in-court hearings for other important litigation. Furthermore, these proposed amendiments will
serve the public by creating greater access to justice by making the decision on written statement
process more available to pro se individuals and attorneys when contesting traffic infractions.

We urge you to consider the proposed armendments to [RLJ 3.5 above and invite you fo
contact us with any further questions, comments, or CONCEINS. Thank you so much for all your
time and consideration in this matter.’

Sincerely yours,
f
O ldeaa™
ey A

Steven A. Hemmat

Enclosure(s)

e V/DMCJA
Patrick Palace, WSBA President (via email}



RIULEIRLI 3.5
DECISION ON WRITTEN STATEMENTS
&M; @T:J.S- 5 ‘1}"1‘

() Contested Hearings. The court shall examine the citing
officer's report and any statement submitted by the defendant.
The examination shall take place within 120 days sffer the
defendant filed the response to the notice of infraction. The
examination may be held in chambers and shall not be governed by

! the Rules of Evidence but shall be governed by IRLJ 3.1(b) Discovery.
i ' -

(1) Factual Determination. The court shall determine whether
the plaintiff has proved by a preponderance of all evidence

submitted that the defendant has committed the infraction with written findings of fact.

(2) Disposition. If the court determines that the infraction

has been committed, it may assess a penalty in accordance with ruls 3.3.

(3) Notice to Parties. The court shall notify the parties in
writing whether an infraction was found to have been comimitted

and what penalty, if any, was imposed.

(4) No Appeal Permiited. There shall be no appeal from a

decision on written staternents,

(b) Mitigation Hearings. Mitigation hearings based upon

written statements may be held in chambers.

% ' Lacal option lansuags should be orlitted ai IRLE 2,405304) and 2.6¢c).and any other veference in the [RLJ,
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(¢) A party sesking e decision by writien stalement shall submit such statement at least five

calendar days prior to the trial date, All decisions on written statements shall be determined by &

court in the county where the infraction was issued,

[Adopted as JTIR effective January 1, 1981, Changed from JTIR to

[RIJ effective September 1, 1992; amended effactive September 1, 1997;

armended effective January 3, 2006.]
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Pardee, Michelle

i
From: District and Municipal Court Judges® Association
<DMCIA@LISTSERV.COURTS WA GOV> on behalf of Payne, Pamela
Sent: Monday, March 31, 2014 8:09 AM
To: BMCIA@LISTSERV.COURTS.WA.GOV
Subject: [DMCIA] Notice #2 - Obtain RACFIDs for JABS Logon Changes
Attachments: Judicial Access Browser System - Enhanced Security.paf

This message is being sent on behalf of Bill Cogswell, Associate Director, information Services Division, AQC

Judicial Access Browser System (JABS) Logon Changes Coming Within 80 Days—
Court action will be required before changes iake effect.

JABS Logon Will Require a Resource Access Control Facility Identification (RACFID) and Password

As a result of the security breach in 2013, the Administrative Office of the Courts (AOC) has been working
diligently to review our current IT systems and to implement changes necessary to make judicial data secure.
JABS provides access fo significant amounts of sensitive judicial information. in order to strengthen security,
JABS users will need an active RACFID and password to access JABS.

In order to prepare for the new JABS logon process, each JABS user must have an active RACFID and
password for at least one courtin the staie. If JABS users do not also use JIS or SCOMIS, their RACFIDs
may have been deleted due to inactivity.  If a RACFID is net used for more than a year, it is deleted. JABS
users who do not have an active RACKID wili have to get one.

It is critical that courts identify all of their JABS users and ensure they each have an active RACFID and
password before the JABS logon change takes effect. After the change takes effect, you will not be able fo
Ioa onto JABS without an active RACFID and password.

Additional information, including implementation dates, will be provided in the coming weeks.

Directions for requesting RACFIDs: Answer 1D # 853 ~ Hequest e new User 1D,

Information about how the enhanced JABS security will function is in the attached document. If you do not
receive an attachment, please access the document at this link: Enhanced JABS Security Funclionality.

if vou have guestions, please contact AOC Customer Services through the eService Ask a Question section,
Topic 1, or cail 1-800-442-2169, option 1.

Thank vou

Biil Cogswell
Associate Director/information Services Division
Administrative Office of the Courts
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Judicial Access Browser System (JABS) Enhanced Security

() What changes are being made fo the Judicial Access Browser System (JABS) 1o
enhance the security?

A) Effective May 28, 2014 a Resource Access Control Facility Identification (RACF 1D)
and password will be required 1o log into the JABS application. Each JABS User will be
required to have a valid RACF 1D and Password.

elenme to the Fudich} Acoesx Browser Sysions
STRTE OF WASEINGTON COURTS SYSTEM - AUTRORIZED USE ONLY
Thoy Rike voakeins Fudicia! bafeaiarion

Uginthorized access-o e of s $asiem 1y violate fediral dadior
state fave and be sabiect to ¢fvil, cringsal andior administrabive setion.

Please voter your wser ieniificaiion and password.
RACF User H: o
Password:

R BACE Pavenan] 7

For adifiional inforsaation please.” ‘_ -
+ Refaria the Holp .

& Cidntart your losal Court Admiun .‘:rm Stie Courdinator (m:ﬂxd:s Protecutors and Defense Attorneysy
+ Contac ADC Citstomer Serdices by nilumitting an ¢S erviv Center bickdén {tcket), or

e Clontae AOC Customer Servives at §-360-357- 2412 option 1

FADS version: 6 5
InwpesliREL

Court users that have multiple JIS User 1Ds can have all of their JIE User
IDs associated with one RACF 1D. This will allow JABS users who have muitiple roles
or work at multiple courts to utilize one RACF ID to access JABS for all courts/roles.

if only one JIS User 1D is asscclated with a RACF 1D, and the JIS User 1D record is
designated as the default, the JABS Case Search screen will appear upon entry of the
RACF 1D and password.

a8 55N, vaver theirase anmbay and gk o eons rebmed basin.

s Moo

March 26, 2014 1
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Judicial Access Browser Systemn (JABS) Enhanced Security

If the RACF 1D is associated with one or more JIS User 1Ds and none of them are
designated as the default 1D for that person, a list of user IDs will appear.

. The user may click on cne of the listed records to access JABS using that
record. An additional password will not be required.

» The user may choose to enter another JIS User 1D record other than
those displayed. The Court ID, User Role (i.e., JG, AC, CL), the User ID
(initials), and Password can all be manually added in the fields below "Or enter
credentials.”

Veloome i The Fudicls) Avcess By Sesiens.
STATE OFWAKHNCTON COUETEYPITEN - AT THORRED U 0¥y
This i contpibn Fodh Sofoniition,

Hoaathosized aie g o e of ik st sugy weleke faders wadiny
senbe B Tog e b il Doetiviined sl st adtiow,

i Pl selesr porglut

it Adiinictuaty g £l

3 soie tredeatiols
Chomnd 3

Lisar Rle:
e 11 :
Password: | o4 ) Heky

if the RACF ID has not been associated with any JIS User 1Ds, the user will be reguired
to enter the JIS User 1D record and Password manually in the fields below "Or enter
credentials.”

Weleome 5 H dniticlal Arsess 5 i Sigstua.
STATEOF Vf&gf“ﬁ BTN U 1 o AUTHORIZED 058 00 Y

P it i il Bt

e Sueder sl amdios
sl At o

Ul o w wen o s 2958
b Bl by s o alvl | sivemdited e

Piogss wleck 2 0ok

O suter gredoutini
Cosrti |

Elsor Hade:

Coar il

Fassward: ) = ke

March 26, 2014
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Judicial Access Browser Systemn (JABS) Enhanced Security

With this new functionality users that have multiple JIS User records will be able to
change their court or their role in JABS without entering the RACF 1D and Password
again. Simply click "Change Court/Role" on the main search screen:

FOEUEE® v S0TRY Hie e wuniher ped el n ke roldted Babian. :

e R

The JIS User ID list page will appear. The user can either select another JIS User 1D
record or manually enter another JIS User 1D record by filing in the boxes at "Or enter
credentials.”

Wilcom sl udiginl dooess Brawser System,

sT&‘[EO STEM - AUTHORIZED USEONLY . 1 70

Phis She S Bedbidt Tofovesitien,

s o s wpdboty g o widir,
o el il i o neednd i o A

L Y R.m«: ’

gt 1D

Pausnrds | LS W

Site Coordinators will be required fo set up JABS users in their court. For court
users who work in multiple courts, there may be the need to coordinate with Site
Coordinators from other courts.

See also;

» For information about requesting RACF 1Ds see eService Answer 1D # 853 -
Request a new User 1D,

March 26, 2014 3
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DMCJA BOARD MEETING
FRIDAY, APRIL 11, 2014
12:30 P.M. = 3:30 P.M.
WASHINGTON AOC SEATAC OFFICE

COU RTS SEATAC, WA

SUPPLEMENTALAGENDA

TAB

Call to Order

Minutes — March 14, 2014 (for approval)
Treasurer’'s Report — Judge Marinella

Special Fund Report — Judge Svaren

eWarrants Presentation — Detective Chris Leyba, Seattle Police Department

Standing Committee Reports
None

JIS Status Update — Vicky Cullinane, AOC

Action
A. Rules Committee — Judge Garrow
1) Proposed WSBA RALJ Amendments

a. RALJ 2.2 What May be Appealed
Rules Committee Recommendation: No objection to amendment.

b. RALJ 5.4 Clarify scope of when new trial required-electronic record lost or
damaged
Rules Committee Recommendation: Some concern. See tab 4 for detail.
c. RALJ 11.7(e) Application of Other Court Rules- Rules of Appellate
Procedure
Rules Committee Recommendation: No objection to amendment.

2) Proposed Amendments to CrR 8.10 and CrRLJ 8.13
Rules Committee Recommendation: Not support. See tab 4 for detail.

B. BJA Recommendations for Committees Review — Judge Svaren

1) Request for judicial branch entities that operate committees under authority
using AOC staff or resources consider implementing BJA proposed
chartering and committee standards.




Discussion
A. Rules Committee — Judge Garrow
1) Proposed Amendments to GR 15 (action at next Board meeting)

B. Secretary of State Records Retention for Certification of Compliance (New
Standards for Indigent Defense) — Judge Svaren

Liaison Reports
DMCMA MCA SCJA WSBA WSAJ AOC BJA

Information
A. Update on Public Record Request — Judge Svaren

B. Reserves Committee Recent Meeting Minutes

C. Rules Committee
1) Recent Meeting Minutes
2) Proposed Amendments to IRLJ 3.5

D. JABS Logon Changes
E. House Judiciary Committee Request for Interim Public Defense Work
Group

Other Business
A. Next Meeting April 25-26, 2014, Woodinville, WA

Adjourn




» WASHINGTON STATE (360) 586-3164
Internet Email: opd@opd.wa.gov OFFICE OF PUBLIC DEFENSE ‘ FAX (360) 586-8165

April 4, 2014

The Honorable David A. Svaren

Skagit County District Court

President, District & Municipal Court Judges Association
600 South 3rd Street

Mount Vernon, WA 98273-3800

RE: House Judiciary Committee Request for Interim Public Defense Work Group

Dear Judge Svaren:

As you already may know, the chair and ranking member of the House Judiciary Committee have
asked the Washington State Office of Public Defense to “convene a work group to examine the
cost of misdemeanor public defense in Washington’s courts of limited jurisdiction.” (See
enclosed letter from Representatives Laurie Jinkins and Jay Rodne.) The group is tasked with
creating an inventory of public defense costs and revenue in the misdemeanor courts, as well as
identifying possible additional costs associated with implementing the Supreme Court’s Standards
for Indigent Defense and noting best practices for alternative case resolution that may mitigate
costs. A report of the group’s findings is due to the Judiciary Committee in late fall.

I am writing today to ask you to appoint two representatives of your organization to participate in
the work group, which will include delegates from cities, counties, public defenders, prosecutors,
and judges. The group likely will meet several times between mid-May and mid-November, at
either SeaTac or Olympia. It would be helpful to receive the names and contact information for
your representatives by Monday, May 5.

I look forward to working with your organization on this project, which I’m hopeful will
ultimately assist cities, counties, and the state in providing quality public defense services to
indigent persons who have a constitutional right to counsel.

Sincerely,

Joanne I. Moore,
Director

Enclosure
Copies to: Representative Laurie Jinkins, Chair, House Judiciary Committee
Representative Jay Rodne, Ranking Member, House Judiciary Committee

711 Capitol Way South * Suite 106 « P.O. Box 40957 « Olympia, Washington 88504-0957



State of
Wwashington
House of
Representatives

March 13, 2014

Joanne Moore, Director

Washington State Office of Public Defense
711 Capitol Way S., Ste. 106

P.0O. Box 40957

Olympia, WA -98504-0957

RE: House Judiciary Committee Request for Misdemeanor Public Defense Review

Dear Ms. Moore:

As'you know, many Washington ¢ities and counties believe they face sigrificant hew costs for public
defense services, particularly with the January 2015 implementation of misdemeanor attorney caseload
standardsrequired by the Supreme Court’s Standards for Indigent Defense. This past legislative
session the House Judiciary Committee heard compelling testimony that local governments need new
revenue authority to adequately fiind publi¢c défense in the misdemeanor courts. We also heard
ex@m;;_les of some intriguing local reforms that are expected to mitigate impacts on public defense.

The Judiciary Committee would like to be able to consider-a more comprehensive statewide analysis of
these issues in the 2015 legislative session. To that-end, we respectful]y request that the Office of
Public Deféense (OPD) convene an interiin work group to examine the eost of misdemeanor public
defense in Washington’s courts of limited jurisdiction. Recognizing the short time frame: involved, we
recommend a relatively small core work group consisting of at least two representatives each of county
and city associations, misdemeanor judges, public defenders, and prosecutors. We expect there are
others who will be very interested in the topic and hope you will structure your discussions in a way
that other voices will be included in the dialogue.

In addition to an inventory of current public defense costs in the misdemeanor courts and revenue
generated by these courts, we would like your analysis to also address potential impacts associated with
nnplementmg the Standards for Indigent Defense, including additional costs associated with
misdemieanor attorney caseload standards as well as best practices for alternative case resolution that
may mitigate costs. To the extent practicable, it would be helpful to see an individualized analysis for

each misdemeanor court in the state.

711 Capitol Way South « Suite 106+ P.O. Box 40957 « Olympia, Washington 98504-0957



We welcome periodic updates on your progress and look forward to receiving a report of your findings
in time for our fall Committee Assembly meeting, which is not yet scheduled but typically occurs in
late November or early December.

Best regards,

w W/z
Laurie Jinkins, Chair, , Jay Rodne, Ranking Member
House Judiciary Commiitee House Judiciary Committee
cc: Association of Washington Cities

Washington State Association of Counties
District and Municipal Judges Association
Washington Association of Prosecuting Attorneys
Washington Defender Association



