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DMCJA BOARD MEETING

FrIDAY, JANUARY 9, 2015
12:30 p.M. ~ 3:30 Py

WASHINGTON AOC SeaTac OFFICE

QOURTS SeaTac, WA

|

Cali to Order

PRESIDENT JUDGE VERONICA ALICEA-GALVAN

i
i

GGeneral Business
A. Minutes — December 12, 2014
B. Treasurer's Report — Judge Ahif
C. Special Fund Report — Judge Marinella
D. Standing Committee Reports
1. Legislative Committee 2015 Session Update - Judge Meyer
2. Rules Committee
a. Meeting Minutes - November 19, 2014
3. Therapeutic Courts

a. WA Supreme Court Decision that Adult Drug Court Staffing is not Presumptively
Open to the Public

E. Trial Court Advocacy Beard (TCAB) Update - Judge Sfeiner
F. JIS Report — Ms. Cullinane

Liaison Reports

DMOMA MCA SCJA WEBA WEAJ AOC BJA

Action
A. Rules Commitiee
1. Memorandum to DMCJA President regarding Revised Froposal to Amend CrRLJ 3.2(0)
2. DMGCJA Comment Proposal for JSCR 13

| Discussion

A, Memorandum to DMCJA President regarding Board Request to Review CrRLJ 3.2 and
CrRLJ 8.2

Information
AL DMCJA Letter to BJA in support of Additional Judge for Skagit County District Court
B. DMCJA Annual Report submitied to WA Supreme Court
C. WA Supreme Court Report on Defects and Omissions in the Laws




D Updated DMCJA Board of Governors Meeting Schedule

E. DMCJA Board of Governors Retfreat will be held at the Enzian Inn, Leavenworth, WA,
May 8-9, 2015

F. DMCJA Spring Conference will be held at the Skamania Lodge, Stevenson, WA,
June 7-10, 2014

Other Business
A. Next Meeting: Friday, February 13, 2015, 12:30 p.m. ~ 3:30 p.m., AOC SeaTac Office

Adjourn







DMCJA Board of Governors Meeting
Friday, December 12, 2014, 12:30 p.m. — 3:30 pam.
ADC SeaTac Office

“MEETING MINUTES

Members Present: Guests:

Chair, Judge Alicea-Galvan Judge Harold Clark 11i, SCJA
Judge Ahlf Ann Danieli, Esquire, WSBA
Judge Burrowes Ms. Suzanne Elsner, DMCMA
Judge Gehlsen Judge James Heller

Judge Jahns Ms. Deena Kaelin, MCA
Judge Marinelia

Judge Mevyer AOC Staff:

Commissioner Noonan Ms. Vicky €ullinane

Judge Olwell Ms. Shaton R. Harvey

Judge Ringus (non-voting)
Judge Robertson

Judge Staab

Judge Steiner

Judge Svaren

Members Absent:

Judge Garrow {non-voting)
Judge Jasprica (non-voting)
Judge Lambo {non-voting)
Judge Smith

ipal Court Judges' Asscciation (DMCJA) President, noted that a

Judge Alicea-Galvan, District and- Judge:
A Board of Governors (Board) meeting to order at 12:30 PM,

quorum was present and called the Dh

GENERAL BUSINESS

Minutes :
The Board motionad, seconded, and passed a vote (M/S/P) to approve the Board Meeting Minutes dated

November 14, 2014,

Treasurer's Report
M/S/P to approve the Treasurer's Reporl

Special Fund Report
M/S/P o approve the Special Fund Report.

Standing Commiltee Reporls

Diversity Committee

Judge Willie Gregory, DMJCA Diversity Committee Chalr, provided correspondence and evaluation results
regarding a Pro Tem Training sponsored by the Diversity Committee. Judge Gregory was unable to atlend the
December Board meeting because of unforesesn circumstances, and, therefore, will presenti at the January
meeting.
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Education Commitiee

Judge Burrows presenied the evaluation resulis for the 2014 DMCJA Spring Conference, which received an
overall “good” rating.  Althcugh many participants enjoyed the plenary sessions, scme requested break-out
sessions and civil law sessions for future Spring Conferences. Judge Burrows reported that the 2015 DMCJA
Spring Conference will be curriculum driven and modeled on a five year curriculum plan. The focus will be on
core values instead of specialty issues. Judge Burrows informed that no proposals are being accepted now;
however, if the education proposal focuses on a curriculum plan, then it will be accepted. Judge Burrows
stated that all previous proposals were accepted except for language access. The Minority and Justice
Commission and the Gender and Justice Commission will present at the 2015 Spring Conference.
Additionally, there will be updates for legal financial obligations (LFC) and General Rule (GR) 31 that will be a
repeat of the 2014 Annual Fall Conference in Spokane, WA. The Administrative Office of the Courts (AQC)
Staff will be necessary to support multiple break-out sessions. Judge Burrows further reported that The
Neuroscience of Judicial Decision-Making presentation received the second highest ratings bul Ms. A
Kimberly Papillon, the presenter, was very expensive. The benefits of this presentation will lead the DMCJA
Education Committee to request funds in order to retain such beneficial speakers.

Rules Committes
The DMCJA Rules Commitiee provided written meeting minutes dated October 18, 2014.

Therapeutic Courts Commitiee
The DMCJA Therapeutic Courts Commitiee provided written meeling minutes dated September 22, 2014
This Committee meets twice a year at (1) the DMCJA Spring Conference, and (2) the Annual Fall Conference.

Legislative Commitiee

Judge Meyer reported that Melanie Stewart, DMCJA Lobhyist, is in the process of gelting the DMCJA
legislative agenda bills drafted. Judge Meyer met wilh Judge Kitty-Ann van Doorninck, former Chair and SCJA
Legisiative Committee member, and determined that communications between the SCJA and DMCJA will be
good as both have a mutual interest.  Judge Mever further informed that he atlended the Electronic Home
Monitoring (EHM) Workgroup meeting on Friday, December 5, 2014, and learned that standards would apply
to any EHM legislation. Judge Glenn Phillips, DMCJA Representative for the Driving Under the Influence of
Intoxicants (DU Workgroup, met with the DUI Workgroup and discussed a DU bill. Judge Meyer then stated
that the DMCJA Executive Legislative Commitiee will convens on Monday, January 12, 2015, Judge Mever
will provide an update at every Board meeting during the 2015 Legislative Session.

Judicial Information Sysiem Commiliee (JISC) Representalives

DMCJA Representatives for the JISC, Judge Heller and Judge Sleve Rosen, were asked o regularly attend
Board mestings in order 1o keep the Board informed of the new courts of limited jurisdiction case management
system (CLJ-CMS) project. Judge Heller, who has been a Representative since 1987, provided the JISC
history and his long-time commitment to the CMS-CLJ project. He informed that the JISC started in the 1980's
at which iime it introduced the District and Municipal Court information Systems (DISCIS). Historically, CLJ
technology was not promoted and the Superior Court Management Information System (SCOMIS) was
identified as a priority for system replacement. Thus, the CLJ-CMS project is just now getling started. He
stated that the JISC solicited bids for an off-the-shelf case management system when asked to do so af the
last DMCJA Beoard meeting that he attended. At present, the JISC is in the process of adopting a new system
for trial courts, however, the biggest issue is legislative funding for the project. Judge Heller informed that the
funding source has been attached by the Legisiature several vears in a row and the JISC is rying to protect
the funding for the new CLJ-CMS system. Both the Superior Court and the CLJs are required o adopt data
standards in order {o obtain state funding. Judge Heller briefly mentioned the ground work thal went into this
product, the compromises, and the time and effort that occurred at the same time as the Superior Court CMS
nroject, which is estimated to begin in June 2015 in Lewis County. A goal was to have one sysiem 1o serve all
irial court levels but technology did not support the courts’ needs and would demand lots of resources. Judge
Heller further explained that JISCR 13 was implemented in order io maintain a case management system that
would allow all systems fo exchange data. The ClJs will request funding but notice will be an issue. Judge
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Heller stated that he voled for JISCR 13 because the standards would allow data to be shared among
Washington state irial courts, which has been the ideal since the mid-1980s. He stated that the JISC is working
on solutions for situations in which courts have opted out of the CMS project. Judge Heller stated that it is his
desire for courts to participate in the project in order for all CLJs o exchange crucial court information. Judge
Alicea-Galvan informed the Board that the comment period for JISCR 13 opens on December 23, 2014. The
DMCJA Steering Committee and CUWG will pass along comments to approve the Rule. The Board will have a
robust discussion regarding JISCR 13 at its January meeting. The Board will then send a letler slating ils
position regarding the Rule.

Trial Court Advocacy Beoard (TCAB) Update

Judge Steiner reported that all trial court judges have received a TCAB letter encouraging them to contact their
local legislators in order to familiarize legislators with the work of the trial courts. The TCAB continues to
address the Trial Court Security issue.

418 Report
Ms. Cullinane provided talking points regarding the CLJ- CMS project that may be used when a judge speaks

with a local legislator. The project will need seven million and two hundred thousand dollars ($7.2 million) in
funding in order to initiate and complete the vendor selection process and prepare existing systems for the
transition fo the new CMS. She further revealed that the procurement process for the vendor would likely take
one year based on the Superior Court case management process. Ms. Cullinane distributed color copies of
the Court User Work Group (CUWG) project timeline and informed that the CUWG is ahead of schedule. She
also directed Board members to review resource information contained in the December Board packet.

LIAISON REPORTS

DMCMA — Ms. Elsner reported that the District and Municipal Court Management Association (DMCMA)
Fducation Retreat will be held the first two weeks of December 2014, General Rule (GR) 31.1 will be
discussed al the Relreat.

MCA -~ Ms. Kaealin reported that the Misdemeanant Corrections Association (MCA) Spring Conference will be
held from April 20-22, 2015 at the Enzian inn in Leavenworth, WA, Scholarships are available for MCA
probation cfficers.

SCJA - Judge Clark il reported that the Superior Court Judges Association (SCJA) met on December 5, 2014
for its annual legislative meeting for which Judge Steiner attended. The SCJA Legislative Committee Chalr
sharad meeting information with Judge Mevyer on Monday, December 8, 2014, At the annual meeting, the
SCJA talked about the Supreme Court budget, court interpreter issues and the impacis to Superior Court, the
JIS project needing twelve million dollars (312 million) in funding, and probate and guardianship on the criminal
side. Judge Clark {ll also reported that the Justice Reinvestment Task Force proposal fo push back from
prison and jail, which would take a huge bite out of county funds, was discussed at the annual meeting.
Further, mental health funding legislation was also discussed at the SCJA Board meeling. Judge Steiner
added that ithe goal is to avoid fail or prison time. Thus, the Adult Slatic Risk Assessment (ASRA) Commitiee
will strive to marry jall with supervision and treaiment in order 1o creale better people. There are funding
issues, however. The SCJA is also walching issues related to Juvenile Family law.

WSBA — Ms. Danieli reported that the Washington State Bar Asscciation {WSBA) is raising Business and
Ocoupation (B&0) taxes and working on rules for how Limited License Legal Technicians (LLLTs) shouid
operate. The WERBA will raise Bar dues because it is losing money on continued legal education courses.

ADC ~ Ms. Harvey reported that AQC representatives met with DOL representatives regarding a DOL proposal
to set a mandatory two hundred dollars ($200) ane-time Ignition Interlock Device (1iD) fee in DUT cases in order
to finance liDs for the indigent. The AQC dissuaded the DOL from moving forward with the proposal by
oroving that DOL would not create the revenue anticipated.
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BJA - Judge Ringus reported on budget proposals relating o the Judiciary.
DISCUSSION

Skaait County District Court Judicial Needs Request
BM/S/P fo make this an action item.

DMCJA Policy Regarding Status of Judge When Court Is Dissolved

The Board discussed the status of Judge Kayne, former Medical Lake Municipal Court judge whose court
dissolved when it contracted with the Cheney District Court. The Board determined that an appointed judge is
a judge until (1) the end of the contract, or (2) the judge is removed. [t was suggested that a policy regarding
judges with dissolved courts be placed in the Bylaws. Judge Svaren recommended the Board send a leiter to
the Rules Committee regarding a Bylaw for Judicial status. Judge Steiner recommended the Board look al
current Rules that may already address the issue. The Board decided to maintain the status quo regarding
Judge Kayne and allow him to remain a DMCJA member unti! the end of his term in 2017,

Proposed Amendments fo Judicial information Systermn Commitiee Rules (JISCR) 13
The Board addressed JISCR 13 during Judge Heller's presentation. Judge Alicea~-Galvan informed that the
comment period begins on December 23, 2014.

Access fo Justice Board's (AJB) Proposed Changes o Code of Judicial Conduct (CJC)

The AJB would like to meet with DMCJA members on Friday, January 9, 2015, to discuss the AJB’s proposed
changes to the Commenits of the CJC relating to pro se civil litigants. Judge Svaren discussed possible ethical
issues that may occur when judges tell litigants what to do, and, provided the history of this 2013 proposal.
Both the DMCJA, via Rules Committee Chair, Judge Garrow, and the SCJA sent letters to the AJB stating their
opposition to the proposed amendment. Thus, the AJB did not go forward with its proposal. Chief Justice
Madsen requested the DMCJA, SCJA, and AJB get together and discuss the issue. Hence, the group will
meet for a consensus on Rule changes that meet the needs of pro se litigants. Judge Svaren volunteered fo
attend the meeting and will contact a DMCJA Rules Commities member 1o attend.

California Civil Lawsuit
The DMCJA President provided the Board with a copy of a DMCJA letter denying a California litigant’s request
for DMCJA support in a civil lawsuit regarding the repossession of a vehicle.

Memorandum to DMCJA President regarding Revised Proposal to Amend CrRLJ 3.2

M/S/P to make this issue an action itemn at the January meeting because, although the Board had reviewed the
DMCJA Rules Committee “Comment” to Criminal Rules for the Courts of Limited Jurisdiction {(CrRLJ) 3.2, this
was the first time the Board had seen the CrRLJ amendment. During the discussion, it was stated that the
Rule is mandated by the Legislature, and, the statule is not inconsistent with the amended Rule. Judge Ringus
warned, however, to make the Rule generic and not too spsecific.

ACTION
Memorandum o DMCJA President recarding Revised Proposal to Amend CrikL) 3.2
M/S/P to make this action item a discussion Hem.

Skacit County District Court Judicial Neads Reguest
M/S/P fo drafi a letter to the Board for Judicial Administration (BJA) regarding Skagit County District Court’s
request for an additional judge.

OTHER BUSINESS
A. The next Board Meeting will be held on Friday, January 9, 2014, 12:30 PM 1o 3:30 PM, at the AQC SeaTac
Uffice Center in SeaTlac, Washington.

ADJOURNED at 2:03 PM.
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President-Elect
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King County District Court
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Past President
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Skagit County District Court
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Boavd of Governors
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Benton County District Court
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Bothell Municipal Court
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Kitsap County District Court
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JUDGE SAMUKL MEVER
Thurston County District Court
(360) 786-5562
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King County District Court
(2006 477-1720
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Yakima Municipal Court
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Federal Way Municipal Court
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Okanogaun County District Court
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JUDGE TRACY A. 5TAAR
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(509) 625-3400

January 6, 2015

To: President Alicea-Galvan; DMCJA Officers; DMCJA Board of

Governors
From: Scott Ahlf, DMCJA Treasurer

Subject: Monthly Treasurer's Repoert for September/October 2014

Dear President Alicea-Galvan, Officers and Members of the DMCJA Board of
Governors:

The following is a summary of the tolal DMCJA accounts, expenditures and
deposits, as well as an update regarding the finances of cur association.

ACCOUNTS

US Bank Platinum Business Money Market Account
Fund Balance - $100,482.03, as of October 31, 2014

Bank of America Accounts:
investment Account - $80,073.21 as of December 37, 2014
Checking Account - $4,983.00, as of December 31, 2014

EXPENDITURES
Total 2014/2015 adopted budget: $244,400.00
Total expenditures to date (01-06-15): $ 9437377
Total remaining budget as of Jan. 6, 2015: $150,026.23

DEPOSITS

Total deposits 2014/2015: $24,805.00



ITEM COMMITTEE Beginning Total Cosis Ending
Balance Balance
Access fo Justice Liaison $500.00 $0.00 $500.00
Audit $2,000.00 $0.06 $2,000.00
Par Association Liaison $5,000.00 $0.00 35,000.00
Board Meeting Expense $30,000.00 $7.676.22 | $22,323.78
Bookeeping Expense $3,000.00 $1,050.00 $1,950.00
Bylaws Committes $250.00 $0.00 $250.00
Conference Committee $3,500.00 $0.00 $3,500.00
Conference Incidental Fees For Members Spring $40,000.00 $36,285.00 $3,715.00
Conference 2014
Diversity Committee $2,000.00 £1,027 .09 $072.91
DMCMA Education $0.00 $6.00 $0.00
DMCMA Liaison $500.00 $0.00 $500.00
DOL Liaison Commitiee $500.00 $33.56 $466.44
Education Committee™* $21,000.00 $12,538.26 $8,461.74
Educational Grants $5,000.00 $1,000.00 $4,000.00
Judicial Assistance Committee® $10,000.00 $5,319.05 $4,880.95
Legislative Commitlee $6,000.00 $694.53 $5,305.47
Legislative Pro-Tem $2,500.00 $0.00 $2,500.00
Lobbyist Expenses $1,000.00 $224.00 $776.00
Lobbyist Confract $55,000.00 $12,000.00 | $43,000.00
Long-Range Planning Committee $1,500.00 $0.00 $1,500.00
MCA Liaison $1,500.00 $539.88 $960.12
National Leadership Grants $5,000.00 $4,000.00 $1,000.00
Nominating Committee $400.00 $0.00 $400.00
President Expanse $7,500.00 $1,080.69 $6,410.31
Reserves Committee $25G.00 $0.00 $250.00
Rules Committee $1,000.00 $0.00 $1,000.00
Salary and Benefits Commitiee $2,500.00 $0.00 $2.500.00
SCJA Board Liaison $1,000.00 $0.00 $1,000.00
Technelogy/CMS Committes $7,500.00 $0.00 $7,500.00
Therapeutic Courts $2,500.00 50.00 $2,500.00
Treasurer Expense and Bonds $1,000.00 $10.00 $990.0C
Trial Court Advocacy Board $5,000.00 $0.00 $5,000.00
Judicial Community Outreach $4,000.00 $3,100.00 $900.00
Uniform infraction Commities $1,000.00 $0.00 $1,000.0C
Professional Services $15,000.00 $7,788.48 $7,213.51
TOTAL §244,400.00 $94,373.77 | $150,026.23
TOTAL DEPOSITS MADE $24,609.00
CREDIT CARD (balance owing) $0.00

*includes $5,000 from the SCJA

“*ncludes $12,500 committed to the Presiding Judges Conference as a onetime expense
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DMCJAR mmittee
Wednesday, November 19, 2014 (12:00 p.m. — 1:00 p.m.)
WASHINGTON | Vig Teleconference

COURTS

Members: AGT Staff:
Chair, Judge Garrow Ms. J Benway
Vice Chair, Judge Dacca

Judge Buttorff

Judge-S-Buzzard

Fodge Fraser

Judge Grant

Judge-Harmon

Judge-Reberson

Judge Szambelan
Judge Williams

£
- &

Judge Garrow called the meeting to order at 12:05 p.m.
The Committee discussed the following items:
1. October 2014 meeting minutes
The October 2014 Rules Committee mesfing minutes were approvad as presented.
2. CRL.J Subcommittee Report: Proposed Revisions to CRLJ 26 and CRLJ 58

The CRLJ Subcommiitee {Judge Dacca, Judge Williams and Judge Butiorfl) previously
presented proposed revisions fo CRLJ 26, Discovery, and CRLJ 86, Summary Judgment, which
are now in proposal form with GR 9 cover sheets. The Commitiee determined that it would iike
to seek comment from the WSBA before presenting the proposals 1o the DMCJA Board. It was
motioned, seconded and passead to request input from the WSBA on both proposals before
proceeding. Judge Dacca will facilitate submitting the materials to the WEBA for comment, after
making some minor revisions suggesied by the Commitiee.

3. DMCJA request regarding potential amendment to CrRLJ 3.2(0), given the
passage of SHE 6413 (DUD

The DMCJA Board requeasted the Rules Committee propose an amendment to CrRLJ 3.2(0),
rather than a comment, o reflect changes {6 DUl laws. It was motioned, seconded and passed
to provide the revised proposal to the DMCJA Board.
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4, Status report on SCJA proposal to amend CrR 3.2, in light of Barton decision

The recent decision of Stafe v. Barton, ___ Wn.2d _, 331 P.3d 50 (July 31, 2014), caused the
Superior Court Judges’ Association (8CJA) 1o propose that CrR 3.2 be amended. Judge
Szambelan reviewed Barton to determine if CrRLJ 3.2, which has identical language o the
Superior Court rule, should be amended. She provided a report to the Committee, which stated
that the language of concern to the SCJA is rarely used in courts of limited jurisdiction. The
Committee recommends that the DMCJA Beard send a comment letter to the Supreme Court
advising that it is not seeking to amend CrRLJ 3.2(b)(4) but if the Court adopts the SCJA’s
amendment, the DMCJA recommends the Supreme Court adept a similar amendment to CrRLJ
3.2(b)(4) so the trial court rules remain congruent.

5. IRLJ Subcommittee Report
The IRLJ Subcommittee prepared commenis regarding the infraction rules for courts of limited
jurisdiction. It appears that the IRLJ may be scheduled for review by the WSBA, and the
Committee would like to coordinate with the WSBA if possible. Ms. Benway will check with
Judge Robertson, liaison to the WSBA Rules Commitiee, regarding the WSBA efforis to review
the IRLJ.

6. Other Business and Next Meeting Datle
The next Rules Committes is scheduled for Wednesday, December 17, 2014 at noon.

There being no further business, the meeting was adjourned at 12:55 p.m.



From: Skreen, Janet

Sent: Tuesday, December 23, 2014 12:58 PM
To: Harvey, Sharon

Subject: Excerpt from Sykes

Public access to staffings interferes with a key feature--the appearance and fact of
collaboration--that differentiates adult drug courts from ordinary criminal adjudications.

Public access to staffings therefore does not play a significant positive role in adult drug

court functioning. Article |, section 10 of the Washington Constitution does not require
adult drug court staffings o be presumptively open.

Janet Skreen

Court Assoclation Coordinator
Administrative Office of the Courls
PO Box 41170

Olympia WA 98504-1170
360-705-5252
Janet.skreen@courts.wa.gov

For more information on the case of State v. Sykes, No. §7946-0, please visit the
following website:

hitp://www.couris.wa.gov/opinions/ndt/879460.pdi
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KING COUNTY DISTRICT COURT

Hast Division — Redmond Courthouse

Judge Janet E. Garrow 8601 160th Ave NE Kathy Orozeo
206-477-2103 Redmond, WA 98052-3548 Court Manager

TC! ' Judge Veronica Alicea-Galvan, President, DMCIA Board

FROM: Judge Janet Garrow, Chair, DMCIA Rules Commitles

SUBJECT:  Revised Proposal to Amend CrRLJ 3.2(c)

DATE: November 19, 2014

Recent legislation {(SHB 6143) modified RCW 10.31.100 to require law enforcement
officers to keep DUI offenders in custody until release by a judicial officer when the officer has
probable cause to believe that the person has violated RCW 46.61.502 or 46.61.504 and the
police officer has knowledge that the person has a prior offense within ten years. As this
language potentially creates a conflict with CrRLJ 3.2{0), regarding Bail in Criminal Offense
Cases--Mandatory Appearance, the Rules Committee previously recommended that a comment
he added to CrRILJ 3.2(0) to clarify that for a second or subsequent DUI cffense, the provisions
of RCW 10.31.100(16) apply.

At its August 2014 meeting, the DMCJA Board voted to send the proposal back to the
RL&I{-‘;&:-Conum‘i‘teé with a reconumendation that the rule itseif be amended rather than a comment
added. The Rules Committes considered the recommendation and has approved the following
(3R 9 Cover Sheet to be presented to the DMCIA Board for review. T am available for any

(uestions.

Attachment

O DIMOTA Bules Committee
I Benway, AGC Staff
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GR @ COVER SHEET

Suggested Amendment to
WASHINGTON STATE COURT RULES:
CRIMINAL RULES FOR COURTS OF LIMITED JURISDICTION

Amend CrRLI 3.2{0): Release of Accused; Bail in Criminal Offense Cases--
Mandatory Appearance

Submitted by the District & Municipal Courts Judges Association

A, Name of Proponent:  District & Municipal Courts Judges Association

B. Spokesperson: Judge Veronica Alicea-Galvan, President
DMCIA ,

C. Purpose:  CrRLJ 3.2 governs issues regarding release of acéused persons in
courts of limited jurisdiction. Subsection (o), pertaining to bail in criminal offenses and
mandatory appearance, provides:

(1}When required to reasonably assure appearance in court, bail for a person
arrested for a misdemeanor shall be $500 and for a gross misdemeanor
shall be $1,000. In an individual case and after hearing the court for good
cause recited in a written order may set a different bail amount. '

(23 A court may adopt a local rule requiring that persons subjected to
custodial arrest for a certain class of offenses be held until they have
appeared before a judge,

In 2010, the Supreme Court adopted amendments to CrRLI 3.2 to delete the bail
forfefture schedule for certain types of offenses, Those amendments went into effect in
2012. At that time, the $500 bail for misdemeanors and the $1,000 ball for gross

misdemeanars were added, These amounts have not been amended since they went
into effect. '-

The 2014 Legislature enacted 5B 6413, which amended RCW 10.31.100 and added
a new subsection (16) addressing when a police office may arrest without a warrant.

The new subsection provides:

A potice officer shall arrest and keep in custody, until release by a judicial

2




officer on bail, parscnal recognizance, or court order, a person without a
warrant when the officer has probable cause to belleve that the person
has violated RCW 46.61.502 or RCW 46.61.504 or an eguivalent local
crdinance and the police officer has knowledge that the person has a prior
offense as defined in RCW 46.61.5055 within ten years.

A complete copy of the bill is provided below. RCW 46.61.502 involves the offense of
Driving While Under the Influence (DUI) and RCW 46.61.504 involves the offense of
Physical Control While Operating a Vehicle While Under the Influence (Physical Control).

The requirement for mandatory arrest and keeping the person in custody until 3
judicial officer sets bail or permits release on personal recognizance or court order for a
second or subsequent DUT or Physical Control offense is not covered by the current bail
rule. While CrRLI 3.2(0)(2) allows courts of limited jurisdiction to enact a local rule for
a cartain “class of offenses”, a second or subsequent DUI or Physical Control arrest is
still within the same class of offense, gross misdemeanor offenses. The new
amendment makes clear it is the intent of the Legislature that persons arrested for DUL
or Physical Control, who have g defined “prior offense” within ten years, are to be
arrested by the police and held in custody until a judicial officer sets bail or orders
release. The uniform bail schedule contained in CrRL) 3.2{0){2) does not contemplate
these circumstances. '

The DMCIA is requesting that CrRLI 3.2(0) be amended to reflect this legislative
amendment, by amending subsection (1) and adding a new subsection (3) to read as
foliows:

{1} Excent as provided in subsecton (3) below, ¥when required to
reasonably assure appearance in court, bail for a person arrested for a
misdemeanor shall ba $500 and for a gross misdemeanor shall be $1,000.
In an individual case and after hearing the court for good cause recited in
a written order may set a different bail amount.

(2) [no change]

33 Pursuant to RCW 10.31.100, a police officer shall arrest and keep
in_custody, until release by a judiclal officer on Ball, personal
recognizance, or court order, a persor without a warrant when the officer
has probable cause to believe that the person has violated RCW 46.61.502
(Diriving Under the Influence) or RCW 46,61.504 (Physical Control of 2
Yehicle Under the Influence) or an equivalent local ordinance and the
nolice officer has knowledge that the person has & prior offense as

3
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defined in RCW 46.61.5055 within ten vears.

The amendment to RCW 16.31.100 became effective July 12, 2014, Therefore,

the DMCIA requests that this proposed amendment be considered as expeditiously as
possible.

0. Hearing: A hearing is not requested.

E. Expedited Consideration: Expedited consideration is requested as the
relevant legislation has already gone into effect. '




Proposad Amendment

CrRLI 3.2
RELEASE OF ACCUSED

Tf the court does not find, or a court has not previously found, probable cause, the
accused shall be released without conditions.
(&) Presurnption of Release in Noncapital Cases. Any person, other than a person
charged with a capital offense, shall at the preliminary appearance or reappearance
pursuant to rule 3.2.1 be ordered released on the accused's personal recognizance
pending trial uniess: ‘
(1) The court determines that such recognizance will not reasonably assure the
accused's appearance, when required, or
(2) There is shown a likely danger that the accused:
{(a) will commit a violent crime, or
{b) will seek to intimidate witnesses, or otherwise unlawfully interfers with the
administration of justice. |
For the purpose of this rule, "violent crimes” may include misdemeénors and gross
misdemeanors and are not limited to crimes defined as violent offenses in RCW
9,94A.030. '
In making the determination herein, the court shall, on the available information,
consider the relevant facts E‘ncéuéérﬁgf but not limited to, those in subsections {c) and () |
of this rule,
(b} Showing of Likely Failure to Appear—Least Restrictive Conditions of Release. Ifthe
court determines that the accused is not likely to appear if released on personal
recognizance, the court shall impose the least restrictive of the following conditions that
will reasonably assure that the accused will be present for [ater hearings, or, if no single
condition gives that assurance, any combination of the following conditions:
(1) Place the accused in the cusmﬁy of a designated pearson or organization
agreeing 1o supervise the accusad;

17
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(2) Place restrictions on the travel, association, or place of abode of the accused

during the period of release;

(3) Require the execution of an unsecured bond in a specified amount;

(4) Require the execution of a. bond in a specified amount and the deposit in the

ragistry of the court in cash or other security as directed, of a sum not to exceed

10 percent of the amount of the bond, such deposit to be returned upon the

performance of the concitions of release or forfeited for violation of any condition

of release;

(5) Require the execution of a bond with sufficient solvent sureties or the deposit

of cash in lieu thereof;

(6) Reguire the accused to return to custody during specified hours or to be

placed on electronic monitoring, if available; or

(7) I'mpose any condition other than detention deemed reasonably necessary to

assure appearance as reguired.

A court of limited jurisdiction may adopt a bail schedule for persons who have
heen arrested on probable cause but have not yet made a preliminary appearance
before a judicial officer. The adoption of such a schedule or whether to adopt a
schedule, is in the discretion of each court of limited jurisdiction, and may be adopted
by majority vote. Bail schedules are not subject to GR 7. The supreme court may
adopt a uniform bail schedule as an appemdéx to these rules,

If the court determines that the accused must post a secured or unsecurad bond,
the court shall consider, on the available information, the accused’s financial resources
for the purposes of setting a hond that will reasonably assure the accused’s.
appearance.

(¢) Relevant Factors—Future Appearance. In determining which conditions of release
will reasonably assure the accused's appearance, the court shall, on the available
information, consider the relevant facts including but not fimited to:

(1) The accused's history of response to legal process, particularly court orders to

personally appear;

(2) The accused's employment status and history, enroliment In an educational
6




institution or training program, participation in a counseling or treatment program,

performance of volunteer work in the community, participation in school or

cuttural activities or receipt of financial assistance from the government;_

(3) The accused's Tamily ties and relationships;

(4) The accused's reputation, character and mental condition;

(5) The length of the accused's residence in the community;

(6) The accused's criminal record;

(7) The willingness of responsible members of the community to vouch for the

accused's reliability and assist the accused In complying with conditions of release;

(8) The nature of the charge, If relevant to the risk of nonappearance;

(9) Any other factors indicating the accused’s ties to the community.~
(d) Showing of Substantial Danger—Conditions of Release. Upon a showing that there
exists a substantial danger that the accused will commit a violent crime or that the
accused will seek to intimidate withesses, or ofherwise unlawfully interfere with the
administration of justice, the court may impose one or more of the following
nonexclusive conditions:

(1) Prohibit the accused from approaching or communicating in any manner with
particular persons or classes of parsons;

(2) Prohibit the accused from going to-certain geographical arsas or premises;

(3} Prohibit the accused from possessing any dangerous weapons or firearms, or
“engaging in certain described activities or possassing or consuming any intoxicating
fiquors or drugs not prescribed to the accused;

{4} Require the accused to report regularly to and remain under the supervision of
an officer of the court or other person or agency;

{5} Prohibit the accused from committing any violations of criminal law;

{6} Require the accused to post a secured or unsecured bond or deposit cash in
lieu thereof, conditioned on compliance with all conditions of release. This condition
| may be imposed only if no less restrictive condition or combination of conditions would
reasonably assure the safety of the community. If the court determines under this

section that the accusad must post a secured or unsecured bond, the court shall
7
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consider, on the available information, the accused financial resources for the purposes
of setting a bond that will reasonably assure the safety of the community and prevent
the defendant from intimidating withesses or otherwise unlawfully interfering with the
administration of justice.

(7} Place the accused in the custody of a designated person or organization
agreeing to supervise the accused;

(8) Place restrictions on the travel, association, or place of abode of the accused
during the period of release;

(9) Requlre the accused to return to custody during specified hours or to be
placed on electronic monitoring, if available; o

(10) Impose any condition other than detention to assure noninterference with

the administration of justice and reduce danger to others or the commuhity,
(e} Relevant Factors—Showing of Substantial Danger. In determining which conditions
of release will reasonably assure the accused’s noninterference with the administration
of justice, and reduce danger to others or the community, the court shall, on the
available information, consider the relevant facts including but not limited to:

(1) The accused’s criminal record;

(2 The willingness of responsible members of the ccmmun;*’cy to vouch for the

accused’s reliability and assist the accused In complying with conditions of

release;

{(3) The nature of the charge;

{(4) The accused's reputation, character and mental condition;

(5) The accused’s past record of threats to victims or witnesses or interference

with witnesses or the administration of j&sticé;

(6) Whether or not there Is evidence of present threats or intimidation directed to

- wiinesses,;

(7)The accused’s past record of committing offenses while on pretrial release, .

probation or parole; and

(8)The accused's past record of use of or threatened use of deadly weapons or

firearms, especially to victim's or witnesses.

o)

o




{f) t}eéay of Release, The court may delay release of a person in the following
clrcumstances:

(1) If the person is Intoxicated and release will jeopardize the person’s safety or
that of others, the court may delay release of the person or have the person transferred
to the custody and care of a treatment center.

(2) If the persons mental condition is such that the court believes the person
should be interviewed by a mental health professional for possible commitment to a
'memtaé treatment facllity pursuant to RCW 71.05, the court may delay release of the
Derson.

(3} Unless other grounds exist for continued detention, a person detained
pursuant to this secticn must be released from detention not later than 24 hours after
the preliminary appearance.

(g) Release in Capital Cases. Any person charged with a capital offense shall not be
released in accordance with this rule unless the court finds that release on conditions
will reasonably assure that the accused will appear for later hearings, will not
significantly interfere with the administration of justice and will not pose a substaritial
danger to another or the community. If a risk of flight, interference or danger is
helieved to exist, the person may be ordered detained without bail.

(h) Releasa After Finding or Plea of Guilty. After a person has been found or pleaded
quilty, the court may revoke, modify, or suspend the terms of release and/for bail
oreviously ordered,

(i) Order for Release. A court authorizing the release of the accused under this rule
shall issue an appropriate order containing a2 statement of the conditions imposed, i
any, shall inform the accused of the penalties applicable to violaticns of the conditions
of the accused's release and shall advise the accused that @ warrant for the accused's
arrest may be issued upon any such violation,

(N Amendment or Revaocation of Order,

{1} The court ordering the release of an accused on any condition specified in this
rule may at any time on change of crcumstances, new Information or showing of good
cause amend its order to Impose additional or different conditions for release.

G

=
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(2yUpona showing that the accused has willfully violated a condition of release,
the court may revoke releass and may order forfeiture of any bond. Before antering an
erder'revoksng release or forfelting bail, the court shall hold a hearing. Release may be
revoked only if the violation is proved by clear and convincing evidence.

(k) Arrest for Violation of Conditions.

(1) Arrest with Warrant. Upon the courts own motion or a verified application by
the prosecuting authority aileging with specificity that an accused has wilifully viclated a
condition of the accused's release, @ court shall order the accused to appear for
immediate hearing or issue a warrant directing the arrest of the accused for immediate
hearing for reconsideration of conditions of release pursuant to section (j).

(2) Arrest without Warrant. A law enforcement officer having probable cause to
believe that an accused released pending trial for a felony is about to [eave the state or
has violated a condition of such release under circumstances rendering the securing of
a warrant Impracticable may arrest the accused and take him forthwith before the court
for reconsideration of conditions of release pursuant to section {j).

(1) Evidence. Information stated in, or offered in connection with, any order entered
pursuant to this rule need not conform to the rules pertaining to the admissibility of
avidence In a court of law.

{m) {(Reserved.)

(n) Accused Released on Recognizance or Ball--Absence--Forfeiture. If the accused has

" been released on the accused's own recognizance, on bail, or has deposited money

instead thereof, and does not appear when the accused's personal appearance is
necessary or violates conditions of release, the court, in addition to the forfelture of the
recognizance, or of the money deposited, may direct the clerk to Issue & banch warrant
for the accused's arrest.
(0) Bail in Criminal Offense Cases--Mandatory Appearance.

(1) Except as provided in subsection (3} below, Wwhen required to reascnably

assure appearance in court, bail for,a person arrested for a misdemeanor shall be 3500
and for a gross misdemeanor shall be $1,000. In an individual case and after hearing

the court for good cause recited in a written order may set a different bail amount.,
10




(2) A court may adopt a local rule requiring that persons subjected to custodial
arrest for a certain class of offenses be held until they have appeared before a judge.

| (3) Pursuant to RCW 10.31,100, a police officer shall arrest and keep in custody,

until refease by a judicial officer on bail, personal recognizance, or court order, a person

without a warrant when the officer has probable cause to believe that the person has
violated RCW 46.61.502 (Driving Under the Influence} or RCW 46.61.504 (Physical
Control of a Vehicle Under the Influence) or an eguivalent local ordinance and the police
officer has knowledge that the person has a pricr offense as defined in RCW 46.61.5055
within ten vears.

{p) (Reserved.)
(g) (Reserved.)

[Amended effective September 1, 2002; April 1, 2003; September 1, 2005; amended
June 2, 2010 effective July 1, 2012]
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Washington w1812 Supreme Court
2 Coure

DEC -3 21

Ronald . Carpenter

Clerk

THE SUPREME COURT

INGTON

IN THE MATTER OF THE PROPOSED ) ORDER
AMENDMENTS TO JISCR 13 — ELECTRONIC )

)

)

)

The Judicial Information System Committee, having recommended the adoption of the
proposed amendments to JISCR 13 — Electronic Court Record Systems, and the Court having
considered the amendments and comments submitted thereto, and having determined that the
proposed amendments will aid in the prompt and orderly administration of justice:

MNow, ﬂi\eréfore, it is hereby

ORDERED:

{a) That pursuant to the provisions of GR 9(g), the proposed amendments as attached
hereto arc to be pubiishcd for comment in the Washington Reports, Washington Register,
Washington State Bar Associat‘;m‘; and Adminisirative Office of the Court's websites
expeditiously,

{h) The purpcse statement as required by GR 9(¢), is published solely for the

information of the Bench, Bar and other interested parties.

o
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<
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Page Z '
IN THE MATTER OF THE PROPOSED AMENDMENTS TO JISCR 13 ~~ ELECTRONIC

COURT RECORD SYSTEMS

(© Comments are to be submitted to the Clerk of the Supreme Court by either U.S,
Mail or Internet E-Mail by no later than 30 days from the published date. Comments may be
sént to the following addresses; P.O. Box 40929, Olympia, Washingmn 98504-0929, or

supreme@@eourts. wa.gov. Comments submitted by e-mail message must be Himited to 1500

words.

T
DATED at Olympia, Washington this <£‘ day of December, 2014.

For the Cout

W Lo 4.(/

CHIEF JUSTICE / 7
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GR 9 COVER SHEET

Proposal to Amend Judicial Information System Commiitee Rule 13
Concerning Local Court Systems

Purpose:

JISCR 13 (effective May 15, 1976} requires counties or cities wishing to establish
automated court record systems to provide 90 days’ notice of the proposed
development to the Judicial Information System Committee (JISC) and the
Administrative Office of the Courts (AQC) for review and approval.

The proposed rule defines “electronic court record system,” clarifies that JISC
approval is required for all electronic court record systems, provides for
increased notice of proposed systems, and requires courts with alternative
glectronic court record systems to comply with the JiS Data Standards for
Alternative Electronic Court Record Systems.

HISTORY

On March 28, 2011, the JISC and the State Court Administrator received a letter
from Spokane Municipal Court requesting approval to purchase JustWare
software from New Dawn Technologies (see attached letter from Judge Tracy
Staab, March 28, 2011).

The District Court Information System (DISCIS) is the current statewide person-
centric court case management systern used at the Courts of Limited Jurisdiction
(CLJ) level. DISCIS is used for initiating case filing for well-identified persons
and CLJ cases. It is also used to manage persons, case-related financial
activities, CLJ calendaring and to perform other functions including dslinquent
payment processing.

The Ji8 is the designated statewide repository for criminal and domestic violence
case histories. A complete case and person history is essential to the business
of the courts for judicial decisions regarding public safety. Therefore, all
Washington State Municipal, District, and Superior Courts are required to enter
cases into JIS for the purpose of providing a central, statewide data repository for
criminal and domestic viclence related information.

References: RCW 26.50.070(5), 7.90.120, 10.95.045.

The JISC first discussed Spokane Municipal Court's request at their May 6, 2011
meeting (see attached JISC History on Spokane Municipal Request and JIS Local CMS
Policy, 2011-2012). The JISC agreed to consider Spokane's request at its next meeting,
June 24, 2011. AOC provided key qusstions for discussion and responses {rom
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Spokane in areas including: the alternate systen's unique functionality, data sharing,
data integrity, security, and technical requirements (see attached Spokane Municipal
Court Request for Appraval to implement a Local Automated Court Record System,
May 11, 2011). AQC also provided an analysis and cost estimates for three options for
data transfer from Spokane’s system 10 the statewide system (see atlached Spokane
Municipal Court to Implement a Local Court Management Systerm Options, June 24,
2011),

Option One:

AOC would prioritize the crealion of a nightly batch transfer for Spokane, ahead
of previously approved and prioritized IT Governance projects. This was
estimated to take 1,400 hours of AQC staff time, 6-12 months to complete, and at
a cost to AOC of $100,000, |

Option Two:

Spokane would continue its implementation of JustWare, and commit to
continuing to enter the full set of required data separately into JIS {which may
grow and change over time) untii an expanded data transfer was available.

Option Three:

Spokane would defer implementation of its separste JustWare system until
expanded data transfer was complete. '

AQC recommended Option Two or Option Three, and not Option One, as it
would prioritize this over other projects that had already been approved through
the IT Governance process, and would provide limited data fo other courts in the
state, updated once svery 24 hours, which could pose a safety risk.

AQC also outlined unanswered policy questions:

1. Who bears the cost of taking the court off JIS? _

2. Who bears the cost of putting the court back on if it decides fo coms back
fater?

3. If thera are differences of opinion as to fee splils or other things, whose
opinion rules’?

The JISC voted to defer a decision until its August 5, 2011 meeting, and aiso to
form an ad hoc workgroup to propose a draft policy on implementation of local
court systems for JISC approval,

The JISC Policy Workgroup on Implementation of Local Court Systems met twice
in August, but was not prepared to propose a policy to the JISC in August. The
decision on the policy and on Spokana’s reguest was deferred untll October 7,
20011, In the interim, AOC had numercus meetings with Spokane to understand
thelr data exchange issues and how to make it work,



On August 16, 2011, Spokane Municipai Court sent a letter to Justice Mary E.
Fairhurst stating that they had chosen fo proceed with Option Two, and that they
planned to proceed with implementation of their own iocal system. Option Two:
Commit to continuing to enter the full sef of required data (emphasis added;
separately into JIS (which may grow and change over time) untll the generic
expanded data transfer (ITG #27) is available for use (see attached letter from
Judge Mary Logan, August 16, 2011).

At their September 9, 2011 meeting, the JISC decided to send Spokane a lelter
clarifying the JISC position on Spokane’s reguest.

On September 21, 2011 Justice Falrhurst, on behalf of the JISC, sent a letter o
Judge Mary Logan, Spokane Municipal Court Presiding Judge, acknowledging
that the JISC was not in a position to approve or deny Spokane's request
because "there is not currently a corresponding policy in place to provide the
necessary guidance and conditions to support an individual court's efforts to
implement a non-JIS system, while ensuring the integrity of data and information
upon which all courts depend.” The letter went on to state, “the JISC feels it is
prudent to inform you of the possible risks associated with implementing a local
court system that has not been vetted in advance hy the AGC 1o certify that it
meets a predetermined set of business and technical standards. If problems are
discovered at a later time, it could potentially be quite costly to you to make the
needed corrections.” (See attached letter to Judge Mary Logan, September 21,
2011).

On December 14, 2011, Pierce County opted out of the Superior Court Case

Management System (SC-CMS) project, opting to retain their existing separate
case management system, LINX (see attached letter to Judge Bryan Chushcoff,
Dacember 14, 2011).

In Novembear 2012, AQC bscame aware that Spokane Municipal Court did not
olan to enfer complete data into JIS, as they had agreed in their August 186, 2011
stter. Justice Fairhurst and Callie Dietz, the State Court Administrator, sent a
letter 10 Spokane Municipal Court on December 3, 2012, warning thal “this
decision c¢an have significant consequences, including jeopardizing the
Administrative Office of the Court's ability to produce consistent statewide
caseload reports and fo provide estimates of judiclal need.” (See attached letter
to Judge Mary Logan, December 3, 2012). Spokane responded December 13,
2012, stating that the court intended o do double-data entry, but not each eveni,
citing as an example the limited case information sent from Seatile Municipal
Court to JIS (see attached letier to Justice Fairhurst and Callie Dielz, December
13, 2012). Since Spokane Municipal implemented its JustWare system in 2013,
Spokane has entered significantly less than the full set of data info JIS. In
particular, hearing date information and accounting information are missing.
Subseauently, AOC raceived information from Spckane District Court indicating
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numercus difficulties created because Spokane Municipal Court was not enfering
hearing information.

The JISC Policy Workgroup on Implementation of Local Court Systems
continued to meet through 2011 and 2012 with the purpose of developing first a
policy and then amendments to JISCR 13, but could not come to consensus.
The draft policy contained references to an ACC data standard that would detail
the data elements required for courts on local systems to share with the
statewide system. On June 22, 2012, the workgroup brought majority and
minority drafts to the JISC, declared it had reached an impasse, and requested
direction from the JISC. The JISC gave the workgroup direction as to several
guestions, but did not approve either raft. The JISC ordered the workgroup 1o
continue its work and bring a revised draft back to the committee (see attached
summary of JISC minutes). The workgroup met through November 2012, but still
could not reach consensus. The workgroup then became dormant, until it was
finally disbanded in 2014, Having been unable to reach consensus on the policy,
the workgroup never addressed the planned amendments fo JISCR 13.

Because a policy was never passed, the accompanying AOC data standards
were also never passed.

In late 2013, AOC became aware that several other courts were pursuing
indapendent local systems, including King County District Court, Yakima County
District Court, and Federal Way Municipal Court, in addition fo Seattie Municipal
Court and Spokane Municipai Court, which already had separate local systems.
Representatives of the District and Municipal Court Judges' Asscciation, the
District and Municipal Court Management Association, and AOC met on January
24, 2014, to discuss the courts’ future plans for independent systems, and the
impact on the statewide court information database. If all of these courls of
iimited jurisdiction leave the statewide system, there must be data standards in
place so that their information is visible to other courts and justice partners.

On January 27, 2014, AOC received a letter from King County Superior Court
declaring that they were withdrawing from the SC-CMS project (see atiached
letter from Judge Craighead, January 27, 2014). When King Counly Superior
Court implements its own case management system, there will be a need for
King County Superior Court’s information o continue to be in the statewide
system. Without if, there will be a significant gap in the case information
available statswide, -

in the 2014 Supplemental Budget, the legislature attached the following proviso
to AOC’s funding for the Superior:

The administrative office of the courts and the judicial information systems
committes shall develop statewide superior court data collection and
exchange standards. Upon implementation, these standards must be met
by each superior court In order to continue {o receive judicial information



systems account funding or equipment and services funded by the
accaount.

For those courts that do not use the statewide superior court vendor
solution as chosen by the judicial information systems committee, judicial
information systems account funds may not be allocated for (a) the costs
to meet the data colliection and exchange standards deveioped by
administrative office of the courts and judicial information systems
committee, and {(b) the costs to deveiop and implement local court case
management systems.

Responding to the legislature’s direction for superior courts, as weli as the
growing need to ensure the integrity of statewide information for courts of limited
jurisdiction, the JISC passed JIS Data Standards for Alternative Court Record
Systems and the accompanying Implementation Plan on October 24, 2014 (see
attached data standards and implementation plan).

The proposed amended JISC Rule 13 was distributed to JISC members and
stakeholders on August 25, 2014, for consideration at the September 5 JISC
meeting. Justice Fairhurst received numerous requssts tc delay consideration of
the proposed rule. At the September 50 meeting, the JISC agreed to delay the
decision until their October 24th meeting, and had a lengthy discussion about the
proposed rule. Justice Fairhurst requested written comments from members.

After receiving suggestions and comments, Justice Fairhurst sent a revised
version of the rule to JISC members on September 29, with a request for
comments by October 7. More comments were received from members and
court stakeholders. A final proposed version of the rule was sent to JISC
members and stakeholders on October 13, 2014 for the Cctober 24 JISC
meeting. Shortly before the meeting, Justice Fairhurst again received requests
to delay a decision on JISCR 13, When the JISC member requesting mors time
was asked how much more time would be needed, the response was six months,

On October 24, 2014, the JISC approved the proposed amendment to JISCR 13
to include the language in.the first paragraph of the legislative proviso above, and
made it applicable to both superior and limited jurisdiction courts. The JISC's
rationale is to give the JISC authority to enforce the new data standards for
courts with independent systems by tying compliance with IS funding, as the
legisiature did in ifs 2014 budgst proviso. As more limited jurisdictions
contemplate using alternative systems, it is also necessary o ensure the integrity
of statewide information for all couris (see attached excerpt from drafl minutes,
JISC October 24, 2014 meeting). '

On October 24, the JISC also added the second paragraph of the legislative
proviso to is JIS General Policies, ensuring that JIS funds would not be used for
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costs for local systems or for those systems to meet the data standards. (See
attached JIS General Policy10.2).

Proposed Change to JISCR 12

The proposed rule defines “electronic court record system,” ciarifies that JISC
approval Is required for all electronic court record systems, provides for
increased notice of proposed systems, and requires courts with alternative
glectronic court record systems to comply with the JIS Data Standards for
Alternative Electronic Court Record Systems,
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RULE 13 ELECTRONIC LOGCAL COURT RECORD SYSTEMS

(a) An “electronic court record systern” is any electronic court records technoiog
system that is the source of statewide court data identified in the JIS Datg
Standards for Alternative Electronic Court Record Systems.

Comment: The JIS Data Standards for Alternative Electronic Court Record Systems

define “Statewide court data” as “data needed for sharing between courts, judicial
partners, public dissemination, or is required for statewide compilation in order to
facilitate the missions of the Washinaton Courts, justice system partners, and the
ACC.”

{b) All electronic court record systems must recaive the approval of the Judicial
Information System Commitiee. Notice of the proposed development must ba
provided fo-the Judicial information System Commitiee and the Adminisirative
Office of the Courts 12 months prior 1o the purchase or acquisition of scfiware or
services,

(c) Alternative electronic court record systems must comply with the JIS Data
Standards for Alternative Electronic Court Record Systems. These standards
must be met in order for a court with an aiternative electronic court record system

10 continue 1o receive Judicial Information Systems {JIS) account funding or
eguipment and services funded by the account.

provide advance notics of-the proposed-developmentiothe-Judisial-nfarmation
System-Committes-and-the Office of the-Administratorferthe Courls B0-days
priorte-the commencementof suchprojeets-forthe purpose-of-review-and
appresak
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JISCR 13 ELECTRONIC EOCAL COURT RECORD SYSTEMS

{a) An "slectronic court record system” is any electronic court records technology
svstem that is the source of siatewide court data identified in the JIS Data
Standards for Alternative Electronic Court Record Systems,

Comment: The JI8 Data Standards for Aiternative Electronic Court Record Svstemns
define “Stalewide courl data” as “data needed for sharing between courts, udicial
partners, public dissemination, or s reguired for statewide compilation in order to
facilitate the missions of the Washington Courts, lustice system partners, and the
ASGC.

{b) All electronic court record systems must receive the approval of the Judicial
information System Committee. Notice of the proposed development must be
provided to the Judicial Information Systern Committee and the Administrative
Office of the Ceurts 12 months prior to the purchase or acguisition of software or
sarvices,

(c) Alternative electronic court record systems must comply with the JIS Data
Standards for Alternative Electronic Court Record Svstems. These standards
must be met in order for a court with an alternative electronic court record system
to continue to recelve Judicial Information Systems (JIS) account funding or
equipment and services funded by the account,

Ceounties-or-citioswishing-te-estanlish-automated-coutt
ﬁ?@ﬂd@ﬁé%ﬁ@@ﬂ@%&%ﬁ%&%&%&%&@@p%ﬂ%%%d@@uﬂmﬁm
Systera-Committes-and-the-Offics-of the-Administrator-for-the-Gourts 80-days
prsrio-the-commensementof suchprojesisfor-the-purpese-of-review-ane
approvak







KING COUNTY DISTRICT COURT

Fast Division — Redmeond Courthouse

Judge Janet E. Garrow 8601 160th Ave NE Kathy Orozeo
206-477-2103 Redmond, WA 980582-3548 Court Manager

TO: Judge Veronica Alicea-Galvan, President, DMCJA Boeard

FROM: Judge Janet Garrow, Chair, DMCJA Rules Commitiee

SUBJECT: DMCIA Board Request to Review CrRLT 3.2 and CrRLY 6.2

DATE: December 9, 2014

The Superior Court Judges’ Association recently petitioned the Supreme Court to amend
C1R 3.2 and CrR 6.2, During its November meeting, the DMCJA Board charged the Rules
Committee with reviewing these rules and determining whether the DMCIA should propose like
revisions to CrRLJ 3.2 and CrRIJ 6.2. For the reasons discussed below, the Rules Committee
recommends that the DMCJA not propose amendments to CrRLJ 1.2 and CrRLJ 6.2,

Prior to the Board’s request, the DMCJA Rules Commitiee considered whether CrRLJ
3.2 should be amended in light of the Barton decision (Stare v. Barfon, 181 Wash.2d 148, 331
P.3d 50 (July 31, 2014)), and Judge Szambelan drafted a memo for the Committee to review. A
copy of that memo is attached, The conclusion was that the section of concern to the SCJA that
was at issue in Barton, CrR 3.2(b)(4), although identical, is rarely used by the courts of limited
jurisdiction, and that the maj Grify of the Supreme Court rejected the argument ihat section (b){(4)
was constitutionally infivm.

The Supreme Court has publiched the SCIA’s proposed amendment to CrR 3.2 for
commieni. The comment period ends April 30, 2015, The Supreme Court adopted the SCJA
proposed amendment to CrR 6.2, without a comment period, and it becomes effective upon
publication. The Rules Committee recomumends the DMCIA Board send a comment letter {0 the
Supreme Cowrt advising that if ig not secking to amend CrRLJT 3.2(b)(4) but if the Court adopts
the SCJA’s amendment, the DMCIA recommends the Supreme Court adopt a similar

amendment to CrilLT 3.2{b)}{4) 50 the trial court rules remain congruent.
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With regard to C:RLJ 6.2, Jurors” Orientation, the errors that the SCIA seeks to remedy
are not present in the CLJ rule. The current version of CrR.6.2 refers to “the Washington State
Magistrates Association” and “petit jurors.” CrRLJ 6.2 properly refers to the DMCJIA and jurors,

For these reasons, the Rules Committee recommends against proposing amendments to
CrRLJ 3.2 and CrRLJ 6.2.

If you have any questions, please contact me or J Benway.

Attachmients: SCJA proposed amendment to CrR 3.2(b)(4)
Memeo from Judge Szambelan regarding CrR 2.2(b)(4)

CC: DMCIA Rules Committee
J Benway, AOC Staff



Suggested Amendmesnt
CrR 3.2 Release of Accused

Submitted by the Superior Court Judges' Association

Purpose: To bring GrR 3.2 Info compliance with Stale v. Barton, Wn.2d
(July 31, 2014} (No. 89380-0).

GR g Cover Sheet for Suggested Amendment to GR 27

Pags 1
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Suggested Arendment CrR 3,2 RELEASE OF RCCUSED

If the court dees not find, or a court has not previously found,
probable cause; ths accused shall be released without conditions.

(a) Presumption of Release in Neoncapital Cases.

Any person, other than a person charged with a capital
offensa, shall at the prelimindry appearance ok reappearance
pursuant to rule 3.2.1 or CrRLJ 3.2.1 be ordsred released on
the accused's personal recognizance pending trial unless:

(1) the court determines that such recognizance will not
reasonably assure the accused's appearance, when
requlired, or '
{2) there is shown a lLikely danger thalb the accused:

(a) will commit a violent crime, or

(b) will seek to intimidate witnesses, or otherwise unlawfully
interfers
with the administration of justice.

For the purpose cf this rule, "viclent ¢rimes” are not limited to
crimes defined as viclent cffenses in RCW 9,947,030,

In making the determination herein, the court shall, on the
available information, consider the relevant facte including, but
not limited to, thoss-in subsections {c) and (a) of this rule.

(b) Showing cf Likely Fallure to Rppear-Least Restrictive
Conditions of Release, If the court determines that the accused
is not likely to appear if released on personal recognizance, the
court shall Zmpose the least restrictive ¢f the Following
conditions that will reasonably assure That the accused will be
present for later hearings; or, if no single condition gives that
assurance, any combination of the following conditions:

(1) Place the accused in the custody of a designated person
or organization agreeing to supervise the accused;

{2) Plavce restrictions on the travel, assoclatlon, or place
of abode of the accused during the period of release:
. . . . o L o
(3) Require the executlon of an unsecurad bond in a specified amount;
(n AL | sy IW=TEr £ = PSSR - 3 e e
7 SR lLJ.-—-J~ [y L= — 10 == = LR =y = I = ELREI My TRTT s
NP R o | PRGN S e A by P Ecfilemtdiant s g . S ot e el eon [
AT e Sl A ey [y R e ) oy T =3 f= T mar ey ==y LR = PR R v iy
seguriEy—as—direeted—ef-a—sum not—to-enceed-li-pereent-oi-the
ameunt—ef—the-pendr—suehdeposit—to-be-—returned—apon—the
e e Al et b e o fo ] Forfadiad foe
riormance—eof—th radttons—of—ralease forfetted—fox
violkati-on—of-ary-conditionof-rolease;

{(5) (4) Reguire the execution of a bond with sufficienl solvent
sureties, or tha deposit of cash in lien thereof;

46 (5)Require the accused Lo return Lo custody duwring



gpecified hours or te be placed on electronic monitoring, 4€ avallable; ox

444 (6) Impose any condition other than detention deened
reasonably necessary to assure appearance as required,
If the court determines that the accused must post a secured ox
unsacured bond, the court shall consider, on the available
information, the accused's firancial rescurces £6r the purposes
of sétting a bond that will reasonably assure the accused's appearance,

(Remainder of rule unchanged)

Comment: Rule changed to comply with Siaie v, Barton, -—Wn2d - (7731714)
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Memo
TG Judge Garrow, Chalr DMCIA Rules Comm,
FROM: Shelley Szambelan

DATE: September 24, 2014

Cuestion: Is any modification necessary to CrRL) 3.2(b}{4] as a resuit of the Supreme Court’s
decision in State v. Barton?* [N.B., While Barton addressad CrR3.2(b)(4), the
counterpart for couris of limited jurisdiction is identical.]

Short Answer:  Not necessarily. While at least some of SCJA believe this section needs 1o be dejeted?,
the majority decision did not hold that the court rule violated the state constitutional
provision that mandates when bail is permitted that is “shall be by sufficient sureties.”
Admittedly, the dissent had a good point when it noted the Majority’s complicated
argument that subsection (b){4) remained constitutional: "It reasoned that the rule was
fine, but the trial court erred in following that rule to the letter.”® s unknown how
the three-person minority in the dissent (JI. Gordon McCloud, Madsen & Gonzalez) will
affect any subsequent decision by the Supreme Court® on CrR 3.2{4}{b) or CrRLY
3.2(4)ib). (1. Yu did not particinate, COA 1. Kersmo signad the majority decision].

The majority anaiyzed whether Wash. Const. art. 1, § 20 reguires that a defendant be aliowed
the option to secure ball using a surety, differentiating it from cash or other security, Mr. Barton was
accused of a child rape. Initially, the trial court set bail at $250k. The prosecution asked for a condition
that required that 10% be deposited in cash with the registry of the court, Barton objected to the “cash-
only” bail requirement and the trial court delayed consideration.

The next day, the prosecution sought an even higher bond {$1M w/ 10% in cash}, The trial court
set bail at 3500k, reguiring that Barton execute a bond depositing 10% cash into the court registry.
Again, Barton moved to strike the cash-only provision. After briefing and a new hearing, the court

Pooownuzd 331 P.3d 50 duly 31, 2014),

! The SCIA Board is maeting today. 1ts Rules Comim chair {J. Cozza) wasn'i sure if Board would vote on the
Committes’s proposal on the suggested clean-up at today’s meeting or the next. However, he was confident that
the Board would support the Committee’s proposal and that even If it wasn’t approvad until the next meeting, the
Supreme Court would still consider its comments after the Octaber 15™ deadline. Thelr chair expressed hope that
the DMCIA would Hkewise follow suit.

Sid, at g 38,



clarified that it intended for the earlier order to track CrR3.2(h){4), which states how a court may:

Require the execution of a bond in a specified amount and the deposit in the registry of
the court in cash or other security as directed, of a sum not to exceed 10 percent of the
amount of the bond, such deposit to be returned upon the performance of the
conditions of release or forfeited for violation of any condition of releaze.

The court modified its order to state: “Defendant shall execute a bond in the amount of
S500,000 and depaosit into the registry of the court in $50,000 cash or other security . ., .
Barton appealed and the Supreme Court accepted review, Emphasis supplied,

The Supreme neted how the legislative changes that fellowead tragic deaths in Lakewood
while a defendant was on hall for felony charges that would have resulted in fife imprisonment
and concerns about how much financial lighility a posting defendant had at stake {i.e., some
reguirements of cash premiums on bail were a fiction).

The state constitutional provision did not have a federal counterpart, and it was & case
of firstimpression in Washington. The Court considered the dual purpose of the provision:
protecting an accused’s presumption of innocence, as well as the court’s interests, It focused on
the key word, “surety,” and analyzed the distinction between who and what the law looks to
when a surety is involved as opposed to cash (e.g., the law looks to surety to guarantee the
defendant’s appearance, but looks to the meney posted with cash bail). The Court drew a clear
contrast between the two.

Historical context came into play as well. Back in the days of merry old England,
magistrates traveled a circult and it was likely that an accused could be potentially detained long
periods of time awaiting trial. Persons of good reputation could vouch for the accused as a
“sersonal surety” and agree 1o ensuie the accused’s presence and faced a monetary penalty if
they did not. Once punishment transitioned from fines to corporal punishment, avaifability of
hail became more restricted because there was a hég'her incentive to flee, An archaic “Statute of
Westminster” created in 1275 a confusing uniform system of bail administration that governed
English ball law for 500 years.

The constitutional language “bailable by sufficient sureties” was first adopted in the
colonies in 1682, The Quakers, who had been persecuted in England, had greater sympathy for
those detained than the judiciary. This language was eventually incorporated into
Pennsylvania’s constitution and two-thirds of ail states, including Washington. The court
examined the commercial hail bondsman system that derived from that system.

Itimately, the Supreme Court decided that a defendant must be allowed the option of
a surely arrangement in addition to the option of depositing cash or property in the registry of
the eourt. The additionaf cption is set forth in CrR3.2{B){5). Because the Court Rule requires
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courts to use the leastrestrictive alternatives, the provision in [b}{5) safeguards a defendant’s
right to a surety hond as arn alternative to putting up cash or coltateral, unless the court finds
that a surety arrangement will not adequately secure the defendant’s presence. The record in
Barten contained no particuiarized findings about his likelihood of 2ppearance. The Court held
that the order violaied the constifutionai mandate to the degree that it disallowed use of &
surety and remanded for proceedings consistent with the opinion.

Three justices joined the dissent that concurred with the bulk of the Majority opinion’s
anaiysis, except for the conclusien. In sum, it t;iuest%oned: “how one can fault the trial court for
applying the literal language of the rule but not fault the rule.” They disagreed with the
Majority's assertion that the subsection forming the basis for the unconstitutional bail order
survives constitutional scrutiny,
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December 18,2614

Honorable Barbara A. Madsen
BJA Co-Chair

Washington State Supreme Court
Temple of Justice

PO Box 40929

Olympia, WA 98504-0929

Honorable Kevin G. Ringus
BJA Co-Chair

Fite Municipal Court

3737 Pacific Hwy E

Fife, WA 98424.1135

Dear Chief Justice Madsen and Judge Ringus:

The Washington State District and Municipal Court Judges’ Association
(DMCIJA) 1s aware of Skagit County’s request to the Legislature requesting the
creation of a third full time judicial position in Skagit County District Court
(SCDC). SCDC presently has two judges, a full time commissioner and a part
time cormissioner providing judicial services to the district court and its three
municipal departments — Anacortes, Burlington and Mount Vernon. In
essence they are operating four courts. In 2008, the Legislature amended
RCW 3.,42.020 to remove a court commissioner’s power to preside over trials
of criminal matters and jury trial of civil matters. This greatly limited the
utility of Court Commissioners and, in part, resulted in both Benton and Grant
Counties seeking the creation of additional judicial positions in recent years.
Scheduling speedy trials in four courts with only two available judgesis a
complicated process that can ve readily solved by creation of a third judicial
position. In addition, we note that SCDC (including its municipal
departments) has consistently needed in excess of four judicial officers
according to the annual AOC judicial needs estimate for at least the last six
years.

With the foregoing in mind, DMCJA supports Skagit County’s request for
creation of a third full time judicial position.

o

Sor.

Sine

A

Judge Veronica Alicea-Galvan
President, BMCJA

ce:  Judge Samuel Mever
Ms. Melanie Stewart

STATE OF WASHINGTON
1206 Quince Street SC s PO, Box 41170 s Olympia, WA 98504-1170
360-753-3365 » 360-586-8869 Fax = www.courts.wa.gov
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December 30, 2014

Honorable Barbara A. Madsen
Washington State Supreme Court
Temple of Justice

P O Box 40929

Olympia, WA 98504-0929

Dear Chief Justice Madsen,
RE: 2014 DMCJA Annual Report

On behalf of the District and Municipal Court Judges’ Association (DMCJA), |
submit this annual report of the condition of business in the courts of limited
jurisdiction, pursuant to the Revised Code of Washington (RCW) 3.70.040 (3).

The courts of limited jurisdiction (CLJs) have been busy in 2014, CLJ judges
handled approximately 1.7 million cases, which include traffic infractions,
misdemeanors, civil protection orders, civil, small claims, felony complaints,
and parking infractions, according to the Administrative Office of the Court's
2014 Caseload Repoert for January 2014 to October 2014, The revenue
generated from Clds during this period is approximately two point one million
dollars ($2.1 million). The two hundred and fifty-eight CLJs in the State of
Washington process more than eighteen million transactions a month, which
is approximately eighiy-seven percent of Washington State’s caselcad.

Case Management Svsterm

In 2014, the DMCJA Board of Governars (Board) determined that a new
courts of limited jurisdiction case management system (CLJ-CMS) was its first
priority. The DMCJA, therefore, joined the Administrative Office of the Courts
(ACCQC) to gather requirements for, and develop a procurement plan to, select
a modem commercial-off-the-shelf (COTS) case management system that
would meet the needs of the courts and efficiently administer justice for the
public. The DMCJA also worked with the Judicial Infermation System
Committee (JISC), which is the leader of the new CLJ-CMS project, to
establish a CLJ-CMS Project Steering Committes, that serves as the business
and strategic decision-making team that speaks for the CLJs with a unified
voice and vision, and a CLJ-CME Court User Work Group (CUWG), that
serves as subiect matter expert on court business processes. The Project
Steering Committee and the CUWG have met projact deadlines and continue
to work toward establishing an efficlent and effective case-management
system.

STATE OF WASHINGTOMN
1206 Quince Sireet SE » P.O. Box 41170 # Olympia, WA 98504-1170
360-753-3365 ° 360-586-8869 Fax s www.Cours.wa,gov
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Honorable Barbara A. Madsen
December 30, 2014
Fage 2

Court Security
Establishing minimum standards for courtroom security remains a priority for the DMGCJA. The

Association strongly holds that the public has an inherent right to expect a safe environment when
they are summonsed to court. Each year there is news of a judge and/or court official who has
been injured by a disgruntled party because of a deficiency in courthouse security. Many of the
CLJs jack the most basic security measures. In an effort to profect its courts, the DMCJA voted to
support a court rule that outlines recommended court security measures in November 2014, The
DMCJA continues to support courthouse funding initiatives for all Cls.

Education Programs

In May 2014, a few DMCJA judges joined forces with the Board for Judicial Administration to oreate
a public video entitled Myths and Misperceptions About the Washington Courts, which was created
to dispel misconceptions of the Washington State Judiciary. The DMCJA leadership has also
provided education to its members regarding the negative impacts of legal financial obligations
(LFQOs).

Judicial Needs Estimates

In August 2014, the DMCJA Board approved the Judicial Needs Estimate (JNE) Workgroup's
recommendations to move forward with a new coding system. The JNE Workgroup was initiated in
order to track the amount of cases that CLJs adjudicate.

Department of Licensing (DOL) Court Leadership Mesting

The DMCJA and the DOL continue to meet annually to work together to resolve administrative
issues that arise from the high volume of cases administered. In July 2014, a joint meeting was
held with the AOC, DMCJA, District and Municipal Court Management Asscciation (DMCMA), and
DOL to identify and resecive cutstanding issues. All parties have commitied to continued
communication and efforts to improve business and technical processes regarding license issues.

Thank you for the opportunity to report on the business of the DMCJA. On behalf of the DMCJA
Board and officers, | sincerely thank the Supreme Court and the Boeard for Judicial Administration
for its continued support of all of the courts of limited jurisdiction.

Judge \/‘@mma Alicea-Galvan
DMCJA President



The Supreme ourt

Siate of Wlasbinaton

Bapmata A, MADDEN
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December 31, 2014

Honorable fav Inslee, Governor

Re:  Defects and Omissions in the Laws
Dear Governor Inslee:

Pursuant to article 1V, seetion 25, of the Constitution of the State of Washingten und the
provisions of RCW 2.04.230, the Supreme Court of the State of Washington is 1o report o you in

December of each vear regarding any defects or omissions in the laws as we believe may exist.

Report from appellate courts. The Washingion State Supreme Court has no detects or

THSKIONS W report,

Forwarded reports from other courts, In addition fo the constitutional and statutory
responsibility of the Supreme Court. the judges of the Court of Appeals and superior couts arc
required by statute, and by the State Constitution in the case of supetior couts. it report 6 the
Supreme Court in November of each year regarding any deficts or ormissions in the taws that they
believe exist, | have attached the reports Treceived trom the Uourt of Appeals and tromy the

<Cours Judges” Asseciation.
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Cietober 28, 2014

Hanorable Barbara AL Madsen

Chief Justice. Washington Supremoe Court
PO, Box 40928

Olvmpia, WA 98504-0929

Re: Annual Report on Defects and Omissions
Dear Chiet Justice Madsen:

Adter consuliation with the other judges of the Court of Appeals. I am writing with our
mguiu contributions for this vear's report on defects and ommissions o the faws. The
imfl\ of these suggestions come {rom the recently retired Robin Hunt. In addition o these
supeestions. we also urpe vou to call attention o fudge Applewick’s extensive database

tracking these ';ﬁmh;:;:am‘

ﬂ“‘s’éwmf v Pierce County and Lindguist, 44852-1-11 (2014 WL 4455860, ‘%s;:psu:mewr e
141 3" : i z‘mi Pigree County Prosecutor Lindquist’s puxmzai cellular phone call fogs

qes mw‘iww the conduct of government business constitule “public
; § as d f n ROW 42.56.01003) and are therefore sub ;m 10 PRA reguest. This
5 asia uie the Hh : wuwhztzau might Hike o review, vspecially in Bight ofa new case

up eventually from Kitsap County involving city councilmen conduct
nt husiness on private home compuiers, subject (o the PRA

g

Waods v H.O. Sports, No. 44346--5-11 (2014 WL F087432, August 19 2014), Invoiving
judicially-created exception to judicially-created parental immunity from tort Habiliy n
poneparental, pon-supervisory capacity {(father driving motor boat towing wenagers on
f.‘.i)t%’ad 500

ke Behing hoat in excess of manufacturer’s recommended speed and usage:

sue father, especially (T his fiends could?y. Case does not invelve o stan

RtY
;

fegishature mightlike 10 be aware of it
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State v Daniels. No. 13603510 (<= Wi App. ——-. 332 P3d 1142, August 19, 2014),
holding that the legislature intended separate punishments for promoting commercial
sevual abuse of a minor (RCW 9.68A.101) and second degree promoting prostitution
(ROW OAB8.0O80),

Michelbrink v WSP, No 44035~

whother ey 10 WoOpoy I Caser aiiing wias o

DL (T80 Wi App. 856, April 23, 2014), address

Pientiongl coriy

“deliberate
for purposes of intentional tort exception (RUW 51.24.020) 1o stherwise exclusive
remedy for workplace injury and employer tort action immunity vader the workmen's

compensation act (RCW 51.04.010},

Gorre v. City of Tacoma, No. 43621-3-11 (180 Wn. App. 729, April 23, H014). addressing
ROW 51.32.185 statutory presumption of “occupational disease™ (Valley Fever; arising

from firefighter’s course of employment for workmen’s comp purposces.
State v. Bergen. 31648-3-11 (publication pending): Does local DOSA senfcncing option
bed date is available to serve DOSA

3ot

permit judge Lo retain defendant in custedy umil
sentence?

| hope these briel sunimations are suificiently explanatory. H can orovide any

sdditional information. please contact me.

ank vou very mueh for your attention [o

L matier,
SINCereiv vours,
o

y FJ@»@ %”W

.

Kevir' M. Korsmo
Pregiding Chiel Judge
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November 20, 2014

Honorabie Barbara A. Madsen
Washington State Supreme Court
Tempie of Justice

PO Box 40929
Clympia, WA 98504-082

i8]

Dear Chief Justice Madsen:

RE: SCJA ERRORS AND OMISSIONS REPORT

it is my pleasure to supply the Washington State Supreme Court with the
Superior Court Judges' Association’s (SCJA} Errors and Omissions

Report for 2014. Colleagues from across YWashington Sfate have
contributed to this report.

RCW 6,844 838 827 - Gang Aggravalor,

Provigions inveived:
ROW 9.84A.535(3)za}
RCW 9.94A.030{12)
RCW 9. 94A.030(14}
RCWW 9 .94A 030(36)
ROV 8.B4A.537(4)
Criminal Rules, TR 8.3{¢i(3;
Rules of Evidence, ER 404(b)
Rules of Evidense, ER 600

Brief Descrintion of Dafects,

Defect: Circularity — Impossibility of proof.

ROV 0.94A.535(3)(aa) sliows an enhanced sentance for a ehima
committed 1o benefit a criminal street gang. The definiion of thal term in
ROV §.944 030{12) requires the State to prove the group has engagead
in & pattern of criminal streel gang aciivily. The definition of that term in
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RCW 9.84A.030(36) requires the State to prove that members of the group-—defendant or
others—have committed a seriss of criminal sireet gang-related offenses. The definition of
that term in RCW 9.84A.030(14) includes a requirement that the past offenses were
committed to benefii in some way a criminal street gang.

Thus. as now writlen. the definition can never be proved because it is circular. [fisonly 4
criminal sireet gang if its past crimes were committed lo benefit a criminal street gang.
which requires us to look at the group's crimes before those past ones, and so of:.

The circularity could be resolved if RCW 9.94A.030{14), the definition of criminal street
gang-related offense, were amended to clarify that the past crimes were committed to
benefit a group or organization alleged by the State to be a criminal sfrest gang.

Defect: Tried in unified or bifurcated proceeding?

RCW 9.84A 537 lays out which aggravators are to be proved by evidence during the guilt
trial and which potentially by a bifurcated proceeding. When it was adopted, the
aggravators in RCW 9.94A 535 were expressed in subsections (3)(z) through 3(y). Thus,
537(4) pravided that evidence regarding the circumstances “under RCW 8.94A 535(a;
through (y)” shall be presented to the jury during the guilt trial, except for certain
exceptions specified in the statute.

In later years, six new aggravators were added to .535(3), so that now, instead of being
exeressed in (3)(a) through (3)(y). they are expressed in 3(a) through 3(ee). However,
B37(4) was not amended accordingly. Thus, there is no statutory provision for how to try
the six added aggravaiors, including the gang aggravator in {3}{(aa).

Defect: Fair trial.

Assuming guilt-phase presentation of factual evidence regarding the gang aggravator [that
s, implying that mere legislative inadvertence produces the foregoing defect]. the process
seems patently unfair and corruptive of the guili-determination function of trial.

The Siate need only allege the gang aggravator, whether or not it has sufficient evidence
{or any evidence} to prove it. CrR 8.3(c)(3) includes the following provision: "The court
shail not dismiss a sentence enhancement or aggravating circumstance unless the
underlying charge is subject to dismissal under this section.”

During the guilt-determination trial, the State is then permitted to ntroduce evidence of
countless prior crimes attributed not only to the defendant, but to persons with whom he
asscciales, whether he was invoived in those crimes or not. 1His not even required that
defendant was a member of the gang at the Hime the previous crimeas by others were
committed.

This appears grossly unfair and inimical, not only to the “prior bad acts” provisions of
ER 404(b) and prior conviction provisions of ER 809, but to the constitutional mandates of
fair irial and dug process.
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RCW 9 .04A 537(4) should be amended to provide that the gang aggravaior be tried only In
a bifurcated proceeding. CrR 8.3(c)3) shouid be amended to delete the prohibition on
dismissal of an aggravating circumstance for which the State has legaily insufficient
avidence.

ROW 48 687 02401 Attempting to elude police vehicle — Defense — Licensse
Revocation,

T

Defect: Belng in uniform as an element of eluding,

Under RCW 46.61.024(1), the officer being in uniform s an element of the crime of
atternpting to elude a police vehicle.

It is unclear how a driver in a high-speed chase with police officers in patrol cars with
lights/sirens activated would know whether the officer was in uniform or not. It is possible
that the purpose of the “uniform” requirement relates historically to officers attempting to
stop vehicles by hand or voice, as opposed to being in their vehicle, but given that the
crime is called "aftempting to elude police vehicle” and specifically requires the
involvement of a police vehicle, it is hard o see when a hand or voice signal would play
into it

Any good-faith confusion over whether the signat to stap is made by a police officer is
covered by RCW 46,61.024(2), which provides that it is an affirmative defense that a
reasonable person wouid not believe that the signal {o stop was given by a police officer.

This issue can be seen in context of probable cause determinations. The probable cause
statement often dascribes a blatant attempt to outrun police In a high-speed chase, but
finding probable cause is impossible because the statement does not incicate the officer
was wearing a uniform, That s unacceptable.

From a policy standpoint, it sends a bad message to the public fo even hint that they have
a buiit-in defense if the police officer chasing therm in a patrol car with lights/siren activated
e not wearing a uniform,

The solution is to strike the last sentence in ROW 48.81 0241}

mﬁ{
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Jare\g M Hamsféeif
President-Judge, SUJA
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cor SCJA Board of Trustees
Ms. Janet Skreen
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