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JA BOARD MEETING
- Fripay, MarcH 13, 2015
12:30 .M. — 3:30 P.M.
AOC SeaTac OFFICE
SeEATAC, WA

WASHINGTON

URTS

PRESIDENT JUDGE DAVID STEINER

Call to Order

General Business

A, Minutes - February 13, 2015
Treasurer's Report — Judge Ahif
Special Fund Report ~ Judge Marinella

mo ow

Standing Committee Reports

a. 2015 Session Update

G, JIS Report — Ms. Cullinane

Liaison Reports

Action

A, Court Security Rule Amendment

Discussion
A, WSBA Escalating Cost of Civil Litigation Task Force Seeking Comments
B, CLJ-CMS Court User Work Group Replacement
1. CUWG Applicants and Expressions of Interest
2. CLJ-CMS CUWG Charter
C. SCIA/IDMCIA Meeling with the Washinglon Supreme Court
0. Recall Petitions Against CLJ Judges

 AGENDA e

4

JSC Project Update ~ Judges Rosen and Heller

1. Legislative Committee - Judge Meyer

b. Meeting Minutes for October 10, 2014
F. Trial Court Advocacy Board (TCAB) Update — Judge Sieiner
DMCMA MOCA SCJA WSBA WEAJ AQC BJA

2
3




information
A. Nominating Committee Report — 2015 Slate for Election

Other Business _
A. Next Meeting: Friday, April 10, 2015, 12:30 p.m. - 3:30 p.m., AOC SeaTac Office

Adiourn







DMCJA Board of Governors Meeting
Friday, February 13, 2015, 12:30 p.m, - 3:30 p.m.
ADC SeaTac Office

' MEETING MINUTES .

Members Present: Guests

Chair, Judge David Steiner Shirley L. Bluhm, Esqg., WSAJ
Judge Ahif Judge Harold Clarke [l
Judge Burrowes Ms. Deena Kaelin

Judge Gehlsen Judge Steve Rosen

Judge Jahns :

Judge Marinella AQOC Staff:

Judge Mever Ms. Vicky Cullinane
Commissioner Noonan Ms. Sharon R. Harvey

Judge Olwell Mr. Dirk Marler

Judge Ringus {non-voting)
Judge Robertson

Judge Smith

Judge Staab

Judge Svaren

Members Absent:

Judge Garrow (non-voting)
Judge Jasprica (non-voting)
Judge Lambe (non-voting)

wJudges’ Asscciation (DMCJA) President, noted a quorum
was presant a __’s;(Soard) meeting {0 order at 12:32 PM. All attendees

were asked to introduce themselves.

GENERAL BUSINESS

A Minuies : '
The Board motioned, seconded, and passed a vote (M/S/P) to approve the December 12, 2014 Board Meeting
Minutes, which contain amendments by Judge Heller. M/S/P 1o approve the Board Meeting Minules dated
January 9, 2015,

B. Treasurer's Report
MIS/P to approve the Treasurer's Report. Judge Ahlf informed the Board that he added the DMCJA/SCIA
Sentencing Alternatives as a new line item o the DMCJA 2014-2015 Budgel. The Board did not have io vote
for the addition.

C. Special Fund Report
M/S/P to approve the Special Fund Report. Judge Marinella reported a balance of forty seven thousand five
hundred sixty three dollars and twenty five cents ($47, 563.25), which reflects the Special Fund amount after a
chack in the amount of one thousand dollars ($1000) was paid to Melanie Stewarl, Esq., DMCJA Lobbyist.




DMCJA Board of Governors
Mesting Minutes, February 13, 2015
FPage 2

D. Standing Committee Reporls

1. Legislative Commilfes

Judge Meyer informed of the status of DMCJA propesed bills and bills of interest during the 2015 Legislative
Session. First, he spoke of DMCJA proposed House Bill (HB) 1328, which would increase the district court
jurisdictional limit from seventy-five thousand dollars ($75,000) to one hundred thousand dollars ($100,000).
This bill and its companion, Senate Bill (SB) 5125, were co-opted under HBE 1248 to include mandatory
arbitration, which caused the DMCJA bills to stail. Ms. Stewart, DMCJA Lobbyist, spoke with 5B 5125 sponsor,
Senator Mike Padden, regarding the DMCJA sole interest to increase the jurisdiction limit, which caused the
hill to pass through the Senate Commitiee. Further, DMCJA proposed SB 5126 regarding employment
security department subpoenas s dead in the water because it would viclate federal law. DMCJA proposed
HB 2097 regarding the authority for courts of limited jurisdiction (CLJ) fo charge jury fees has now been
sponsored.

Second, Judge Meyer reported on the status of bills of interest to the DMCJA, which include HB 1061, which
adds an additional judge for Skagit County District Court, HB 1305, which relates to the establishment of
Therapeutic Courts, HB 1028, which requires cities and counties to provide security for their courts, HB 1380,
which relates to legal financial obligations (LFOQ), HB 1276, which relates to impaired driving, HB 1282, which
relates to driving while license suspended for failure to pay child support, HB 1943, which relates {o electronic
home monitoring (EHM), and Senate Bills 5980 and 5982, which relate to judges’ retirement plans. Regarding
HB 1061, the bill passed through the House Committee. Judge Finkle testified before the Legislature for HB
1305 and its companion bill, SB 5107, passed through the Senate Committee. Further, Judge Meyer informed
that it was a viciory te receive a hearing on the court security bill, HB 1028, for which Judge Gehlsen testified
before the Legislature. Judge Meyer further reported that the Public Disclosure Commission (PDC) Bill, HB
1397, exempts judges from providing their home addresses, which the newspaper lobbyist opposed. The bill
passed unanimously out of the House Committee. Judge Meyer then reported that the EHM bills, HB 1943
and SB 5766, provide both public and private EMM. The DMCJA, via its Executive Legislative Committes,
opposes HB 1943 because aspects of the bill ruin judicial discretion. The DMCJA, however, supports SB
5766, which lays out standards and parameters for EHM. Judge Mever also informed that LFO bills, HB 1390
and its companion SB 5713, have had movement in the Legisiature. Representative Roger Goodman has
taken on the issue, which inciudes indigency standards at sentencing. Judge Meyer attended meetings with
Superior Court Judge Steve Warning to help craft legislation that would relieve the burden of LFOs. Judge
Mever further reported that Judge Glenn Phillips has participated in a Work Group regarding HB 1276, which
concerns impaired driving. House Bill 1282 provides for driving while license is suspended for the faiiure to
pay child support. The DMCJA prevented add-ons for infractions regarding bilis of interest. Judge Meyer then
reported that SB 5980 and SB 5982, which relate to judges’ retirement plans, were introduced on the date of
the Board mesting. Judge Meyer recommended that the DMCJA coordinate with the Board for Judiciai
Administration (BJA) and oppose these retirement bills. Lobbying services for retirement issues is funded by
the DMCJA Special Fund. Judge Mevyer also informad that the DMCIA Legisiative Commities will host iis
annual Reception on Friday, February 20, 2015,

2. Rules Committee

Judge Reberison reported thai she has drafted a letter for Judge Steiner 1o sign regarding Criminal Rules for
Courts of Limited Jurisdiction (CrRLJ) 2.1, which was provided to the Board. Judge Roberison further informed
that she aftended a Washingion State Bar Association (WEBA) meeling in which Criminal Rule (CR) 26
regarding Discovery was discussed. Judge Robertson noted that the DMCJA has supported it in the past. The
Washington Association of Prosecuting Attorneys (WAPA) also supperts the Rule.  Additionally, there s
interest to change Evidence Rule (ER) 1101, which relates to juveniles in the commitment process. Judge
Robertson further informed that there s a new proposal for judicial evaiuations that would be statewide.
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Trial Court Advocacy Board (TCAE)

Judge Steiner reported that the TCAB met and discussed their logo, which is not too suggestive of the trial
courts. Further, the TCAB motto is in the Cellic language and translated to mean, "No strength withiout unity.”
The TCAB discussed how fc advocate for better court budgets and how to get legislative interest by starting
conversations with the notion that judges are interested in improving the courts and would like legisiators’
suggestions. This approach is set o starl in the summer. Judge Marinella informed that the TCAD is getting
the trial court associations’ legislative committee chairs and lobbyists together to discuss how to best advocate
for the courts. Judge Robertson reported that the Court Security Rule has been drafted with some
amendments. The revised draft of the Court Security Rule contains non-substantive revisions and will be
placed as an action item o the March 2015 DMCJA Board agenda.

JI& Report

Ms. Cullinane reported that members of the Courts of Limited Jurisdiction Case Management System (CLJ-
CMS) Court User Work Group (CUWG) have been working hard and are about to embark on the future state of
the CLJ-CMS Project. The project will not be able to continue in the next biennium without funding, therefore,
for those judges interested in speaking with their local legisialors about the project, Ms. Cullinane offered a
template for letters to send to legisiators, and a one-page information sheet that judges may provide fo
legislators. Ms. Cullinane further reported that it's easier and faster fo get on the vehicle related wviolations
(VRV) system, and using it saves manual input for courts with red light or speeding cameras, or other
automated parking systems. There are no courts wailing in line fo get on VRV, so judges should consider
getling on it, and spread the word {o their colleagues. Ms. Cuillinane also reported that it's now possible for
courts to receive copies of their etickets o feed inte their document management systems. It may take a little
longer to get onto that system than it does to get on VRV, She further reported on the AQOC destruction of
records project, which will start desiroying electronic records in a couple of months, beginning with pilot courls,
and then moving court-by-court alphabetically, She clarified that this part ¢of the project will only destroy
infractions. It is the next phase of the project that will destroy certain non-conviction records. Ms. Cullinane
responded to a concern regarding recent instances of Judicial Access Browser System (JABS) being
unavailable. She explained that those were not JABS outages, they were due fo the entire intergovernmental
network (IGN)} being dowr. She explained that if judges have another way of accessing the intemet, they can
use the JABS link fo access JABS when the IGN is down. Mr. Marler informed that when this happens, the
Washington Supreme Court, AQC, and other state agencies also do not have internet access. Judge Rosen
suggesied the DMCJA President provide the entire DMCJIA membership with & link o route to when JABS is
dowr.

LIAISON REPORTS

SCJA - Judge Harcld Clarke, Supericr Court Judges’ Association (S8CJA) Representalive, informed that Judge
3. Scott Marineila is the new DMCJA Representative to the SCJA. Judge Clarke further reported that the
SCJA has proposed a pay raise of four point two percent (4.2%) to the Salary Commission, which is to be
prospective only. Judge Clarke further informed that no bill regarding judges’ pensions has been infrocduced but
a bill is expected, and, could be introduced at the end of the 2015 Legislative Session. Judge Clarke further
reported on a financial bill, which may get caught up in a rush during Session. There is a push for a salary
increase for all stale employees. Judge Clarke further mentioned that on March 7, 2015, the Diversity Judicial
institute will host a boot camp regarding how to run for or become appointed {o the bench, Judge Clarke
further reported that the County Clerks sponsored a bill regarding courthouse facilitators for guardians hips,
which would be a county-by-county bill. The SCJA will not support any bill that increases mandatory fees,
Judge Clarke reported that the SCJA discussed HB 1248, which not only increases the District Courd
jurisdictional limit but also includes mandatory arbitration, and informed that the SCJA has some concern that
any jurisdictional increase bill would be tied to mandatory arbitration, which the SCJA would not support. The
SCJA, however, does support an increase in the district court jurisdictional limit from seventy five thousand
doliars ($75,000) to one hundred thousand doliars ($100,000).
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AOC — Mr. Dirk Marier, Administrative Office of the Courts (ADC) Represeniative, reported that several courls
in Washington State and around the couniry have reported various types of scams. The Court Management
Council, which will partner with the National Center for State Courts, is working on posters and
communications to improve public awareness. Mr. Marler also encouraged judges o contact the AOC if they
receive suspicious access to court records, GR 31, requests.

BJA — Judge Ringus, Board for Judicial Administration (BJA) Representative, reported that on Thursday,
February 19, 2015, the BJA will co-host a reception for Legislators. The BJA will discuss approved GR 31.1
forms at its next meeting. The BJA is also looking at appellate judicial evaluations and whether they should
recommend judicial evaluations. Judge Ringus further mentioned the BJA legislative agenda regarding
Washington Counties and issues relating to both district courts and superior courts.

WSAJ — Ms. Bluhm represented the Washington State Association for Justice (WSAJ) at the Beard meeting.

MCA - Ms. Deena Kaelin, Misdemeanani Corrections Association (MCA) Representative, informed that the
MCA grant request has been withdrawn because proper protocol had not been followed. Ms. Kaslin further
reperted on MCA functions, such as membership dues, frequency of Board meetings, the long-term
commitment of the Vice-President, nomination commitlees, training, and legisiaticn.

ACTION
DMCJA Conference Registration Fee Pavyment for Members in Good Standing

M/S/P to pay up to two hundred forty dollars ($240) of the 2016 DMCJA Spring Conference registration fee for
members in good standing.

Request for Proiect Support from Committee to Address Racial Minority Juror Participation
M/S/P to send out surveys and encourage courts to participate in a project to address racial minority jury
participation.

DISCUSSBION

A, DMCJA Conference Reagistration Fee Pavment for Members in Good Standing
M/S/P to make this an action itemn.  Judge Steiner informed that the Board has an annual vote regarding
whether to pay the Spring Conference registration fee for DMCJA members in good standing. Judge Svaren
provided that the fund balance had grown in recent years and, therefore, it was suggested to use the morey {©
pay registration fees for DMCJA members in good standing,

B. Supnreme Court Annual Meeting Reguest with DMCJA
The RBoard discussed Chief Justice Barbara Madsen's raquest for a joint meeting with the SCJA and the
DMCJA. The Board agreed to accept the invitation. Judge Steiner will provide more information and arrange
the meeting. The Board agreed to have the meeting on the same date as regular Board meelings.

C. Reguest for Project Suppert from Committee to Address Racial Minority Juror Participation
M/S/E to make this an action ftem. Judge Rosen requested the Board support a survey project that would
addrass the racial disproportionality of Washington State juriss. The Board infarmed Judge Rosen that the
following ClJs draw from the same jury pool as superior courts: (1) Spokane, {2) benton, (3) Thurston, (4}
Yakima, and (5) Pierce. Survey forms are similar to U.S, Census forms.

[y, Misdemeanant Corrections Association Gramt Request
Ms. Kaslin informed that the grant request has been withdrawn.
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E  Recall Petitions Against CLJ Judges

Judge Jahns informed that & demand was presented io a Kitsap County Auditor for a recall election of a Kitsap
County Judge. The issue involves whether a 1912 constitutional law is effective in light of the 1980
constitutional enactment of the Commission on Judicial Conduct (CJC). The Board decided to watch the issue
and to make it a discussion item for the March 2015 Board meeting.

F. Electronic Law Enforcement Interface for Acguisition of Search Warrants (ELIASY Warrant Project
Update

The Board determined that DMCJA Representatives on the Washington Traffic Safety Commission eWarrants
initiative Work Group (Work Group) may continue to participate with the Work Group because a DMCJA leiter
sent 1o Detective Leyba only statad that the Beard will offer no comments regarding the ELIAS Project Charter.

INFORMATION

Judge Steiner provided an update on the health status of his son and Mr. Doug Haake, former AOC staff for
the DMCJA. The Board then discussed the logistics of the 2015 Board Retreat at the Enzian Inn and Spring
Conference at the Skamania L.odge. More details for both events will be provided in the coming months.

ADJOURNED at 2:40 pm.






President

JUDGE YERONICA ALICEA-GALYAN
Des Moines Municipal Court

21630 11" Ave S, Ste O

Des Moines. WA 98198

{206) 878-4597

President-Elect

JUDGE DAVID STEINER
King County District Court
585 112th Ave. S.E.
Bellevue, WA 98004

(206 477-2102

Fice-President

JUBGE G, SCOTT MARINELLA
Columbia County District Court

535 Cameron St

Dayton. WA 99328-1279

(509) 382-4512

Secretery/Treasurer
JUDGE SCOTT K. AHLYF
Olympia Municipal Court
900 Plum St SE

PG Box 1967

Olympia. WA 98507-1967
(360) 753-8312

Past President

JUDGE DAVID A, SVAREXN
Skagit County District Court
600 S 3" Sireet

PO Box 340

Mount Vernon, WA 98273-0340
(360) 336-9319

Board of Governors

JUDGE JOSEPH M, BURROWES
Benton County District Court
(509) 735-8476

JUDGE MICHELLE K, GEHLIEN
Bothell Municipal Court
(425) 487-53587

JUDGE JEFFREY J. JAHNS
Kitsap County Distriet Court
(360) 337-4972

JUDGE SAMUEL MEVER
Thurston County District Court
(36{]) 786-3362

COMMISSHINER SUSAN L NOONAN
King County Disteict Court
206y 477-1720

JUBGE KELLEY C, OLWELL
Yakima Municipal Court
(509) 3753030

SUDCGE REBECCA C ROBERTSON
Federal Way Municipal Courl
(253) §25-3000

JUDGE HEID SMITH
Okanogan County District Court
(509) 422-71740

JUDGE TRACY A BTAAB
Spokane Municipal Court
(5009) 625-4400

March 9, 2015

To President Steiner; DMCJA Officers; DMCJA Board of
Governors

From: Scott Anif, DMCJA Treasurer

Subject: Monthly Treasurer's Report for September/October 2014

Dear President Stsiner, Officers and Membaers of the DMCJA Board of Governors:

The following is a summary of the total DMCJA accounts, expendiiures and
deposits, as well as an update regarding the finances of our agsociation.

ACCOUNTS

US Bank Platinum Business Money Market Account
Fund Balance - $100,520.01, as of January 31, 2015

Bank of America Accounts:

Investment Account - $87,547 .83, as of February 28, 2015
Checking Account - $85,285.55, as of February 28,, 2015

Total 201472015 adopted budget:
Total expenditures to date (G1-06-15):
Total remaining budget as of Jan. 6, 2015:

Total deposits 2014/2015:

EXPENDITURES

DEPOSITS

$248,900.00
$110,474.06
$133,925.94

$124,172 00



DMCIA 2014-2015 Budget

ITEM COMMITTEE

Beginning Balance

Total Costs

Ending Ralance

Access to justice Liaison S500.00 S0.00 S500.00
Audit $2,000.00 $0.00 $2,0060.00
Bar Association Liaison $5,000.00 $0.00 $5,000.00
Board Meeting Expense $30,000.00 | $13,728.25 $16,271.75
Bockeeping Expense $3,060.00 51,750.00 $1,250.00
Bylaws Committee 5250.00 S0.00 $250.00
Conference Committae 53,500.00 $0.00 $3,500.00
Conferance incidental Fees For Members Spring Conference 2014 $40,000.00 | $35,285.00 53,715.00
Diversity Committes 52,000.00 $1,027.09 £972.91
DMCMA Education $0.00 $0.00 $0.00
DMCMA Liaison S500.00 S0.00 5500.00
DOL Liaison Committee $500.00 570.43 5429.57
Education Committee** $21,000,00 | $13,203.98 $7,796.02
Educational Grants $5,000.00 51,000.00 $4,000.00
Judicial Assistance Committee® $10,000.00 $6,133.45 $3,866.55
Legislative Committee $6,000.00 $1,347.07 $4,652.93
Legislative Pro-Tem $2,500.00 5408.09 £2,091.91
Lobbyist Expenses $1,000.00 $224.00 §776.00
Lobbyist Contract $55,000.00 | $18,000.00 $37,000.00
Long-Range Planning Committee 51,500.00 $0.00 .5$1,500.00
MCA Liaison $1,500.00 5764.33 $735.67
Mational Leadership Grants $5,000.00 $4,0600.00 $1,000.00
Nominating Committee $400.00 $0.00 $400.00
Fresident Expense 57,500.00 $1,528.39 $5,971.61
Reserves Commiitee 5250.00 $0.00 $250.00
Rules Committee $1,000.00 $22.49 $977.51
Salary and Benefits Committee 52,500.00 50.00 $2,500.00
SCIA Board Liaison $1,000.00 50.00 51,000.00
Technology/CMS Committee 57,500.00 50.00 $7,500.00
Therapeutic Courts 52,500.00 50.00 $2,500.00
Treasurer Expense and Bonds $1,000.00 £10.00 5990.00
Trial Court Advocacy Board S5 .000.00 50.00 55,000.00
Judicial Community Outreach $4,000.00 S3,100,00 S800.00
Uniform infraction Committee 51,000.00 $0.00 $1,000.00
Professional Servicas $15,000.00 §7,871.48 57,128.51
DMCIA/SCIA Sentencing Alternatives £2,500.00 52,500.00 $0.00
TOTAL $246,900.00 | $110,474.08 S1R%,525.94
TOTAL DEPOSITS MADE £124,172.00

CREDIT CARD {balance owing}

£0.00
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strict & Municipal Court Judges/Comms/i
2015 Members in Good Standing

5112015 deadline
red=payment recaived after May 1
LastFirstMiddie Gen. Duss | Gen. Dues Pd | Spec Fund
Pos, Paid Amount | Good Stand | N/A for 2015
Ahlf, Scott K. Judge $750.00 1 1
Allen, Sandra L, Judge $187.00 1 1
Andersen, Bradlay Judge $187.00 1 1
Anderson, Marcine S. Judge $750.00 1 1
Andrew, Stewart K. Judge $750.00 1 1
Arb, Susan C. Judge $187.00 1 1
Baker, Jeif Judge $375.00 1 1
Rall, Dennis Comm $600.00 1 1
Rarlow, Brian [, Comm $800.00 1 1
Bates, Christopher Judge $187.00 1
Bathum, Richard Judge $750.00 1 1
Beall, Andrea L. Judge $750.00 1 1
Bejarano, Elizabeth M, Judge $375.00 1 1
Bender, Johanna Judge $750.00 1 1
Bennett, Roger A, Judge $187.0C 1 1
Bisagna, Donald J. Camm $300.00 1 1
Blauvelt, Arthur A, li Judge $187.00 1 1
Blinn, Grant Judge $750.00 1 1
Bobbink, Michael Judge 1
Bonner, Fred Judge 1
Bradley, Clair Judge $750.00 1 1
Brown, Thomas D, Judge $375.00 1 i
Brusher, Gary J. Judge $375.00 i 1
Buckley, Brett Judge $750.00 1 1
Bui, Tam T. Judge $750.00 1 1
Burrowes, Joseph M. Judge $750.00 1 1
Hutler, Katharine A, Judge $750.00 1 1
Buttorff, Karla E. Judge $750.00 1 i
Buzzard, James M.B. Judge $187 .00 1 1
Buzzard, RW. Judge $750.00 1 9
Buzzard, Steven R, Judgs $187.00 1
Caniglia, Gerald Comm $800.00 i 1
Castelda, Anthony Judge 1
Chapman, Arthur R, Judge $750.00 1 1
Chow, Mark C. Judge $750.00 1 1
Christie, David M. Judas 5750.00 y 1
Chung, Robert E Magis $600.00 1 1
Clough, Steve M, Judae $750.00 1 1
Coburn, Linda W.Y, Judge $7B0.00 1 1
Connolly Walker, Palricia Judge $7H0.00 1 1
Cooper, Terr K. Gomm 1
Copland, Thomas A, Judge $750.00 1 1
Crowel!, Chancay (. Judge $375.00 1 1
Curry, John b Judge $187.00 1 1
Dacca, Frankiin L. Judge $750.00 1 1
Dane, Malanie Judge $187.00 g 1
Decker, Tarrell Judge $375.00 1 1
Delaurenti, I, Charles J. Judge $750.00 1 1
Delaney, Howard F. Comm $150.00 ] 1
Derr, Sara B. Judge $750.00 1 1
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57
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80
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63
84
85
65
67
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59
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73
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78
77
78
79
80
81
82
83
84
35
288
87
89
90
91
22
93
94
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103
104
105
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107

LastFirstididdie Gen. Dues | Gen. Dues Pd | Spec Fund
Pos, Paid Amount | Good Stand | N/Afor 2015
Devilia, Francis Magis $600.00 1 1
Dixon, Martin M. Comm $300.00 1 1
Docter, Jarmnas N, Judge $750.00 i 1
Doherty, John H. Judge $375.00 i
Dionohue, Karen Judge $750.00 i 1
Drruffel, Bill Judge $187.00 1 1
Dunn, Michael A, Judge 1
Ebenger, David Judge $187.00 1 1
Eide, D. Mark Judge $750.00 4 1
Eilmes, Kevin G, Comm $500.00 1 ]
Eisenberg, Adam Magis $300.00 1 1
Elich, Matthew 3. Judge $750.00 1 1
Eilington, Thomas M. Judge $187.00 1 i
Ellis, Darrel R, Judge $375.00 1 1
Eng, Park Magis 3600.00 1 1
Engel, Donaid Judge $750.00 1 1
Fair, Douglas J. Judge $750.00 1 1
Fasshender, Jennifer Judaoe $187.00 1 1
Faubion, William J. Judge $375.00 1 1
Faul, Bronson Judge $375.00 1 1
Finkle, Michael J. Judge $750.00 1 1
Fitterer, Richard C. Judge $750.00 1 1
Fore, Roy 3. Judge $750.00 1 1
Fraser, Beth Judge $750.00 1 1
Freedman, Larry Comm $150.00 1 1
Garrison, Douglas K. Judge $187.00 1 1
Garrow, Janet E. Judge $750.00 1 1
Gehlsen, Michelle K. Judge $375.00 1 1
Gilbert, Warren M. Judge $750.00 1 ]
Gillings, Fred L. Judge $750.00 1 1
Goddard, Dianne £ Comm $600.00 1 1
Goelz, Douglas E. Judge $3275.00 1 1
Goodwin, Jeffrev D, Judge $750.00 1 1
Grant, David Judge $750.00 1 1
Grant, Joshua F, Judge $750.00 1 1
Cireen, Nathaniel Judge $780.00 1 1
Gregory, Willie J. Judge $750.00 1 1
Hagensen, John P. Judge $750.00 1 1
Hamiiton, Robert W, Judge 1
Mansen, Randali L. Comm $300.00 1 ]
HMansen, Rick L. Judge $375.00 1 1
Harmaon, Nancy A, Judge $750.00 1 1
Harn, Corinna [, Judge $750.00 1 1
Harper, Anne C. Judge $750.00 1 1
Mart John H, Judge $187.00 1 1
Haich, David 5. Judge $187.00 1
Hawkins, W, H. Judge F750.00 1 g
HMaves, Debra R. Judae $750.00 1 1
Hedine, Kristian E. Judge $750.00 1 1
Heiler, James R. Judge $750.00 1 1
Herke, Drew Ann Judgs $750.00 i 1
Henry, John R, Judge $375.00 1 1
Heslop, Ronald 1. Judge $750.00 1 1
Hightower, Judith Judge $750.00 1 1
Hill, Tyson R, Judgse $750.00 1 1
Hille, Adalia A, Judge $375.00 1 1
Hitcheock, Kathleen E. Judge $187.00 1 1
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09
110
111

112
113
114
115
1186
117
118
118
120
121

122
123
124
125
126
127
128
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130
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132
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135
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137
138
138
140
141
142
143
144
145
148
147
148
149
156
151
152
153
154
155
196
157
158
159
180
161

162
163
164

LastFirstMiddie Gen. Dues | Gen. Dues Pd | Spec Fund
Pos, Faid Amount | Good Stand | N/A for 2015
Holman, Stephen J. Judge $750.00 1 1
Howard, Anthony E. Judge $750.00 4 1
Hurson, James E. Judge $750.00 1 1
Hyde Stephen J. Judge $187.00 1
Imler, Kyle L, Judge $187.00 ] 1
Ingvalson, Hobert J. Judge $750.00 ] 4
Jahns, Jeff Judge $750.00 1 1
Jasprica, Judy Rae Judge $750.00 1 1
Jenking, Timothy A Judge $375.00 1 1
Jorgensen, Karli K. Judge $750.00 1 1
Jurado, Terry L. Judge $750.00 1 1
Kathren, Danial F, Judge $750.00 1 1
Katp, Eileen A, Judge $750.00 1 1
Kaing, Kris Judge $187.00 1 i
Kinling, Linda B. Comm $600.00 1 1
Knowlton, John 0. Judge 337500 1 1
Kondo, C. Kimi Judge 3750.00 1 1
Koss, David Judge $750.00 1 i
Ladenburg, David B. Judge $750.00 1 1
Lambo, Michael J. Judge $750.00 1 1
Landes, Jill Judge £750.00 1 1
Langsdorf, Sonva L. Judge $750.00 1 1
l.arson, David A, Judge $750.00 1 1
Leland, Richard M. Judge $750.00 1 1
Leg, Rick Comm $600.00 1 1
Lecne, Lisa Magis $600.00 1 1
Lev, Debra A. Judge $750.00 1 1
Lewis, Terrance G, Judge $187.,00 1 1
Lineberry, Jeanetie A, Judge $750.00 1 g
l.ogan, Mary O, Judge $750.00 1 1
l.uken, Terri Magis $600.00 1 1
Lutes, Ray [, Judge $750.00 1 1
Lyon, Patricia L. Judge $750.,00 1 1
Maher, Dannis P, Judge 1
Mahoney, Susan L Judge 3750.00 1 g
Mano, Jr., Joseph M. Judge $187.00 1 1
Marinella, G. Scoft Judge $375.00 i 1
Markiey, Marlynn Comm 1
Marshall, Ronald 8, Judge $750.00 1 1
Maurar, Aimee Judge $750.00 1 1
Mawell, John E. Judge $187.00 1 1
McBeth, Dale A Judge $A7E00 1 1
MecCann, Kevin A, Judge $750.00 1
McCauley, Judith L. Judge $750.00 1 1
MeCulloch, Sara L. Judge $3758.00 1 1
McKenna, Edward Judge $750.00 1 1
Meadows, Vicioria C. Judge $750.00 1 1
Mendoza, Debbie Judge $187.00 1
Mever, David Judge $750.00 1 1
Mever, Samuel . Judge $750.00 i 1
Mever, Thomas L. Judge P187.00 1 1
Michels, Steven L, Judge $375.00 1 1
Miller, Johr A, Judoe $187.00 1 1
Moore, Stephen k. Judge $750.00 1 1
Nauli, Peter L. Judge 3750.00 1
Noonan, Susan omm $750.00 1 1
Odell, Timothy B, Judge $750.00 1 1
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165
166
167
168
168
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
180
191
192
193
194
195
166
197
158
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
247
218
219
220
221

LastFirstMiddie Gen. Dues | Gen. Dues Pd 1 Bpec Fund
Pos, Paid Amount | Good Stand | N/A for 2018
Olbrechts, Kristen Judge $750.00 1 1
Oison, John R Comm $150.00 1 1
Olwell, Kelley C. Judge $750.00 1 1
O'Toole, Lisa Judge $750.00 1 4
Osler, Kelli E. Judge $7506.00 1 1
Paja, Marilyn G. Judge $750.00 1 1
Parcher, Kristen L. Comm $300.00 1 1
Parise, Anthony Comm $600.00 1 1
Penovar, Elizabeth Judge $375.00 1 1
Petersen, David L. Judge $375.00 1 1
Peterson, Vance W, Judge $750.00 1 1
Phillips, Glenn M. Judge $750.00 1 1
Porter, Rick L. Judge $750.00 1 1
Portnoy, Linda S. Judge $375.00 1 1
Puika, Edward J. Judge $750.00 4 1
Ravnier, Jr., Ronaid Judge $375.00 1 1
Ringus, Kevin G, Judge $750.00 9 1
Roach, Jerry Judge $750.00 1 1
Robertson, Rebecca C. Judge $750.00 1 1
Robinson, Douglas B. Judge $750.00 1 1
Rochon, L. Stephen Judge $187.00 1 1
Roewe, Michael P, Comm $150.00 1 1
Rosen, Steven Judge $750.00 1 1
Ross, Margaret Vail Judge $750.00 1 1
Roy, Kevin M. Judge $750.00 1 1
Rozzano, Mara Judge $187.00 1 1
Sage, C Scoil Judge $187.00 1 1
Samuelson, Wade 5. Judge $750.00 1 1
Sanderson, Brian K. Judge $750.00 1 1
Schreiber, Vernon L. Judge $750.00 1 1
Schweppe, Alfred G, Judge $750.00 1 1
Seaman, Shans Comm $150.00 1 1
Seitz, Vicki M. Judge 3750.00 1 1
Shadid, Damon (G, Judge 5750.00 1 1
Shah, Ketu Judge $750.00 1 1
Short, Charles D, Judge $750.00 1 1
Smiley, Pets Comm $500.00 9 1
Smith, Douglas J. Judge 375000 1 1
Smith, Heidi E. Judge $750.00 1 1
Smith, Linford C. Comm
Solan, Susan Judge $375.00 1 ]
Staab, Tracy Judge $750.00 1 1
Steele, George A, Judge $375.00 1 i
Steiner, David A, Judge $750.00 1 1
Stephenson, Elizabeth D. Judge $750.00 1 1
Stewart, Kavin D, Comm $600.00 1 1
Stewart, N, Scoi Judge $375.00 1 1
Stewart, Wayne Judge $375.00 1 1
Stewart, William J. Judge $187.00 1 1
Stiles, Brian L. Judge $187.00 1 1
Susaman, Claire Judge 375000 1 1
Svaren, David A, Judoe E750.00 1 1
Swanger, James P Judge $750.00 4 i
Srambelan, Michells Judoe $750.00 1
Tanner, Tary M. Judge $750.00 1 1
Tedrick, Marigrie Judge $187.00 1 1
Tolman, Jeff Judge $375.00 1 ]
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LastFirstiiddle Gen, Dues | Gen, Dues Pd| Spec Fund
Pog, Paid Amount | Good Stand | MN/A for 2015
222  Towers, Lorrie C. Judae $750.00 1 1
223 Tripp, Gregory J. Judge $756.00 1 1
224 Tripp, Wendy Comm $150.00 ] 1
225 |Tusker, Donna K. Judge $75G.00 4 1
226  |Turner, Michael &. Judge $187.00 1 1
227  1Tveit, Gina Judge 1
228 Van De Veer, Philip J. Judge $375.00 1 1
229  Van Slyck, Laura Judgs $750.00 1 1
230 Verhey, Elizabeth Judge $750.00 1 1
231  {Walden, Kimberly A Judge $375.00 1 1
232 |Whitener-Mgberg, Janis Judge $750.00 1 1
233 |Wilcox, Kalo Judge $750.00 1 1
234 {Williams, Matthew Judge $750.00 1 1
235  {Wilson, Donna Judge $750.00 1 1
238 |Witteman, Jeffrey M. Comm $600.00 1 1
237  \Wohl, Paul Comm $600.00 1 1
238  {Woodard, Susan.J), Judge 3750.00 1 1
239 \Wyninger, Karen 8. Comm $300.00 i 1
240 |Zimmerman, Darvin J. Judge 375000 1 1
$132,508.00 230 240

% who have NGT paid regular dues 417%

% in good standing in 2015 85.83%  Note: special fund dues not assessed in 2014
% in good standing in 2014 87.47%  Note: speciai fund dues not assessed in 2014
% in gocd standing in 2013 97.83%  Note: special fund dues not assessed in 2013
% in good standing in 2012 96.64%  Note: special fund dues not assessed in 2012
% in good standing in 2011 98.32%  Note: special fund dues not assessed in 2011
% in good standing in 2010 85.19%

% in good standing in 2009 84.81%

% in good standing in 2008 72.03%

% in good standing in 2007 71.068%

% in good standing in 2006 87.77%

% in good standing in 2005 78.30%

% in good standing in 2004 B89.87%

DMCJA\dues notices\DMTCJADuesPaid 2005 .xs

NN MNP NN RN RN R RN NR
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JA Legislative Committee Meeting
Friday, October 10, 2014
wasninGTon | 9030 am. to 12:00 p.m.

SeaTac, Washington

'MEETING MINUTES

Members Present: AQC Staff:

Chair, Judge Samusl G. Meyer Ms. Sharon Harvey

Judge Michelle Gehlsen Ms. J Benway

Judge Corinna Harn

Judge David Larson Guests:

Judge Glenn Phillips Ms. Linda Baker, DMCMA
Judge Ketu Shah Ms. Kathy Seymour, DMCMA
Judge Shelley Szambelan Ms. Melanie Stewart

Members Absent:
Judge Brett Buckiey
Judge D. Mark Eide
Judge Douglas J. Fair
Judge Janet Garrow
Judge Susan Mahoney
Judge Marilyn G. Paja
Judge Donna Tucker

Judge Mevyer called the meeting to order at 8:33 a.m.

The Committee discussed the following items:

1. General Business

Judge Meyer noted that Judge Brown had been appointed o the Superior Court bench and
would no longer serve on the DMCJA Legislative Committee. Judge Brown’s years of service on

the Committee are greatly appreciated,

it was motioned, seconded and passed to approve the minutes of the Committee’s August §,
2014 meeting.

it was motioned, seconded and passed {o approve the minutes of the Committee’s Seplember
12, 2014 meeting.

2. DMCJA Potential Legisiative Proposals for 2018
A, Automated Traffic Safety Cameras

Judge Shah stated that under current law, rental car companies can avoid liability for tickets
issued through automated traffic safety cameras by providing the court with contact information

17
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DMCJA Legislative Committes
Meeting Minutes, Oclober 10, 2014
Page 207 4

for the driver. See RCW 46.63.1706(3). If the driver fails to respond, the defaull notice is
automaiically sent o the registered owner, the car company, unless this is recognized and the
driver's information manually entered. This creates work for court clerks and these cases often
remain in limbo in the system. The Committes agreed that it would be heipful to have a
iegisiative change but potentially difficult to achieve given the lobbying interests of car rental
companies. Melanie Stewart stated that she could contact the iobbyists for the car rental
companies to begin a conversation regarding the issue. In the meantime, the issue could be
brought to the atlention of city and county representatives, as itis a potential cost and revenue
issue for local governments.

B. ClL.J Fees

Judge Buckley provided a memo with recommaendations regarding legislative changes to allow
courts of limited jurisdiction fo impose the same fees as superior courts. 1t was motioned,
seconded and passed to forward the recommendation to the DMCJA Board.

C. Courthouse Security

The Committee reviewead draft General Rule 35, pertaining to court security, that has been
presented for comment by the Joint Trial Court Security Committee. Judge Meyer noted that it
had been discussed during the DMCJA Board meeting at the Fail Conference. Commitiee
members noted some concern that requiring security measures through a court rule could be
perceived as an unfunded mandate by local governments. Judge Gehisen stated the she would
express that concern to the DMCJA Board during discussion of the matter.

B, Definition of Mental Health Deferred Prosecution

The Committes noted that other groups may be seeking greater clanty with regard (o mental
health defarred prosecutions.

E. District Court Civil Jurisdiction Monetary Limits

Judge Eide provided a report regarding a proposal o raise the civil jurisdictional limit of courts of
limited jurisdiction from $75,000 to $125,000. Judge Eide stated that a King County Bar
Association commitiee that is reviewing the matler plans to recommend that the jurisdicticnal
limit be raised to $100,000, in part to correspond with common monelary limits in auto insurance
nolicies. it was motioned, seconded and passed {0 recommend that RCW 5.66.020 be amended
to raise the jurisdictional limit to $100,000 for each claim of each claimant, This

recommendation will be forwarded to the DMCJA Board.

F. Electronic Home Monitoring

Judge Mevyer stated that Senator Padden had held a work session of the Senate Law & Justice
Committee in Spokane o discuss electronic home monitoring, which Judge Szambelan and Ms,



DMCJA Legislative Commitiee
Meeting Minutes, October 10, 2014
Page 3 of 4

Stewart had attended. it appears thatl a legislative proposal 1o address the matier will likely
come forward. The Commitiee supports the establishment of electronic home monitoring
standards and will monitor any legisiation in that regard.

G. Employment Security Department Subpoenas

it was motioned, seconded and passed to present the information that Judge Paja had provided
to the DMCJA Board.

3. Proposed Legislation for Committee Review
A, Hunting Under the Influence
The Commitiee previously determined it had no comment on the proposed legisiation.
B. Ignition interlock Device Circumvention
Judge Phillips will raise this issue with the Impaired Driving Workgroup, of which he is a part.
C. Parks Discover Pass Fine Split
The Commiitee had previously determined to support a proposal that provided that 25% of the
fines from Discover Pass vioiations stay with the local jurisdiction, rather than 100% of the
money going 1o the siate.
D. Criminal Justice Treatment Account
The Committes had No Position on this proposail.
E. Financial Reporting ~ RCW 42 17A.710 Amendment
The Committes had No Position on this proposal,

F. Inmate Wage Provision

The Commitles agreed that the provision 10 repay lagal financial obligations should not be
restricted {0 those imposed by superior courts. J Benway will raise this issue with agency staft.

. Payment in Lisu of Taxss Program
The Committee had No Position on this proposal.

M., Tax Court of Appeals
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The Committee had No Position on this proposal.
4, Other Business and Next Meeting Date

Judge Meyer stated that the next Commitlee meeting, scheduled for Friday, November 7, would
be cancelled as it was before the next DMCJA Board meeting.

The next Committee meeting is scheduled for Friday, December 5, 2014 from 8:00 am.to 2:00
a.m. vig teleconference.

The meeting was adjourned at 10:30 a.m.






Trial Court Security

Preamble — General Rule 35 relates to tricd court security. The rule establishes an organizotionol
structure by which trial court jurisdictions, city or county, create o professional environment that
acknowledges the physicol risks ussocioted with gdministering justice for citizens who are often
distressed, The structure cutlined befow will position trial courts to advocate for enhanced trial court
security. The court rule is proposed by the Tricl Court Security Committee and supported by trial court
judges and administrator associations.

A} incident Reports

A record of all threats and security incidents shall be made on the AQC Threat/incident Report Form.
The Form shall be submiited to the ADC within one week of the event, and shall be kept on file by the
court administrator. Such records shall be made contemporaneocusly with the security incident cr as
soon thereafter as possible, but in no event later than 48 hours after the incident.

“Incident” is defined as a threat to or assault against the court or court community, including court
nersonnel, litigants, attorneys, witnesses, jurors or others using the courthouse. It also includes any
event or threatening situation that disrupts the court or compromises the safety of the court or the
court community.

B} Court Security Commitiee

it is recommended that each trial court form a Court Security Committes, The Court Security
Committes’s purpose is to coordinate the adoption of general court security policies and make
recommengdations regarding security protocols, policies, and procedures nacessary to protect the public,
court personnet and users, and court facilities in the event of an emergency. The Court Security
Committee should adopt 3 Court Security Plan and thereafter revise the Plan as may be necessary. The
Presiding Judge for each court showld convene a Court Security Commitiee meeting and invite
representatives from the following:

13 Judiciary
2 Court Clerical Staff
33 Prosecuting Authority’s Office

4 Public Defender’s Office

5} Frecutive Branch

B} Law Enforcement

73 Any exdsting Cowrt Security Unit

8} Facilities/Maintenance Department

g} Any other agency of government housed in the same building

March 13, 203158
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10) Any other person the presiding judge deems appropriate

by Plan

¢y Court Secun

15 15 recommended that each Court Security Committee create a Court Security Plan for each courthouse
location. Every Court Security Plan should endeavor to meet or exceed the minimum standards
contained in the most current Minimum Security Standards Resclution {MSSR} adopted by the Trial
Court Advocacy Board. Should the Court Security Plan fail to meet the MSSR, the security plan should
state why the minimum standards were not met. If a Court Security Plan is adopted, the Court
Administrator shall keep the Plan on file and accessible to all court employees. Any Court Security Plan
should be in writing and address the following security concerns:

1} Routine security operations, including security screening for persons entering the court, secure
storage of weapons not permitted in the courthouse, parking, landscaping, interior and exterior lighting,
interior and exterior doors, intrusion and detection alarms, window security, protoco! for building access
for first responders, and provision of building floor plans for first responders

2) Written or cral threats or declarations of intent to inflict pain or injury upon court employees or
others involved in the court system

3) Physical layout of court facility and escape routes

4} Threats — in court or by other means (telephone, email, website, etc.)
5) Bomb threat

B} Hostage situation

7) Weapons in the court facility

8} Active shooter

9) fscaped prisoner

10) High risk trial plan
i Routine security gperations

12] Technigues in remaining calm and avoiding panic during a stressful or potentially dangerous
incident

13) Threat and security incident response techniques — including how to defuse potentially
dangerous situations

143 Personal safety technigues in and around the court facility
15 irate and abusive individuais

16) Threats made away from the court Tacility

Dy Security Drills

it is recommended that each court hold security drills as determined by the Court Security Committee.
Deifls should include all court personnel, prosecutors, defense attorneys, police, law enforcement, and

March 13, 2015



other regular court users as deemed necessary by the presiding judge. Drills should include practice
responses for all security incidents identified in the security plan.

Comment

Adequate courthouse security is fundamental to the administration of justice in our courts. Every citizen must feel
safe io bring an action in a court; to respand to a summons to a court, or to view the proceedings in a court. While
many jurisdictions have instituted adequate security precautions in thelr courts, this rule is intended 1o foster
adequate courthouse security in all Washington courts.

This rule does not require that a court meet the MSSR, rather the rule requests that each Court Security
Committee {CSC) document why the siandards cannot be met. This rule further requests that if the Court Security
Plan itself does not mest the MSSR, the Plan should state the reasons the C5C has not met the MSSR. if the C8C
security plan would meet the MSSR but the security plan is not implemented, for instance, for lack of funding, then
the Court Security Plan should document the reason or reasons for lack of implementatian,

This rulz also provides a way for courts to document thelr security lapses and needs. The ADC provides an online
incident report portal that automnatically populates a statewide security incident log. The rule requires triaf courts
to submit incident reports for statewide coliection.

March 13, 2015
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WS BA TASK FORCE ON ESCALATING COST OF CIVIL LITIGATION
CHARTER

in 2007, the American Bar Association released a report titled “Puise of the Legal Profession,” reporting
on a nation-wide survey of 800 tawyers on what they thought about their lives, their careersand the
state of the profession. 80% of those surveyed responded that civil litigation costs have become
prohibitive.

in 2009, the WSBA surveyed its members and received 2,309 responses. 75% of those responding
“agreed” (39%) or “strongly agreed” (36%) that the cost of litigation has become prohibitive inrecent
years.

The Task Force on Fscalating Cost of Civil Litigation shall:

e Assess the current cost of ¢ivil itigation in Washington State Courts and make recommendations
on controlling those costs. “Costs” shail include attorney time, as well as cut-of-pocket
expenses advanced for the purpose of litigation. The Task Force will focus on the types of
litigation that are typically filed in the Superior and District Courts of Washingtaon.

¢ In determining its recommendation, the Task Force shall survey neighboring and similarly
situated states to compare the cost of litigation in Washington and review reports and
recommendations from other organizations such as the Institute for the Advancement of the
American Legal System, the American College of Trial Lawyers, the Public Law Research
Institute.

Membership:
The Task Force will include the following:
e 10 WSBA membaers, at ieast two of which practice in the federal courts
e 1 member whois also licensed and practices in Cregon
s One judge from each level of court {limited jurisdiction, superior and appellate)

o Dne representative from the Clerks’ Association

The Task Force shall seek input from affected lawyers, judges, and other entities while developing any
recommendations. The Task Force shall report back to the Board of Governors every six months
regarding its progress, and shall attempt to complete its charter within 18-24 months of formation of
the Task Force.
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Harvey, Sharon

From:

Sant:

To:

Ce:

Subject:
Attachments:

Russ Aokl <russ@aokilaw.com>

Tuesday, February 17, 2015 2:10 PM

Anderson, Marcing

Isham Reavis; Jerrika Wikstrom

WSBA Escalating Cost of Civil Litigation Task Force Seeking Cormiments
WSBA ECCL Task Force Charter.pdf; ECCL Draft Report (comment).pdf

Dear Judge Anderson

We ask for District and Municipal Court Judges Association’s review and input to the
attached draft report of the Task Force on the Escaiating Cost of Civil Litigation. The
draft report sets out proposed recommendations that will affect our courts, which is why
we would appreciate hearing from DMCIA. Once all comments are collected and reviewed,
the Task Force will finalize its report and submit it to the WSBA Board of Governors.

As a brief background for DMCJIA, the Washington State Bar Association’s Task Force on
the Escalating Cost of Civil Litigation was formed in 2011, Attached is a copy of our
Charter for you to pass on which explains the work we have been asked to address.

Since 2011, the WSBA Task Force has been studying the cost of civil litigation in our state
courts. We received input from lawyers and judges from around the state, and

researched how other jurisdictions in the country are approaching this same problemn. In
2013, we surveyed bar members from litigation-related WSBA sections, minority bar
associations, the Washington State Association for Justice, and the Washington Defense
Trial Lawyers. The enclosed report details much of this work. Based on our research, the
results of our survey, and our study and deliberations, we are proposing changes £to the
way we litigate in the district and superior courts in civil cases.

Please submit comments to the Task Force at ECCL@wsba.org by April 10, 2015,

Thank you and DMCIA for helping improve civil litigation in the State of Washingtor.

Russ Aok,
Task Force Chair

- s
AT
EanS WA LW

b

LA

720 Olive Way, Suite 1525 | Seatfle WA 98101
Phone 206 624-1900 | Fax 206 442-43%94 | Direct 206 204-6740

www . ackilaw.com

This elecironic message contains informaiion frorn ihe law firm of Acki Low PLLC. The conients may be privileged and confidenticii and are
for the use of the intended addressez(s) only. If vou are not an intended addressee, note that any disclosure, <opying, distibutiorn, or use of
the contents of this message is prohibited. If you have received ihis e-mail in error, please nofify the sender imiviadialely and delete it from

your computer.

=
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Task Force on the
Escalating Costs of Civil Litigation

1 nag Re p@ rt to the
ggaméé@f Governors

geb!fuary 11:,::2015

gﬁeaﬁd‘?g%mym@mg to: ECCL@wsba.org

Introduction

| Executive Summary 3
Material Considered &
Recommendations 16
Conclusion 48

Per Section IX(B)(3)(d) of the Bylaws of the Washington State Bar
Association, this draft report does not represent a view or action
of the Bar uniess approved by a vote of the Board of Governors.
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Task Force Membership

Chair

WsSBA Members

Judiciary Mermbers

Clerk’s Association
Assisting Norn-Member
Research Student

BOG tiaisons

WSBA Staff Lizison: .

WSBA Staff Support

ECCL Final Report

Russell M. Aokl

Lincoin C. Beauregard
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Eric C. de los Santos
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Alernative Dispute Resolution Subcommitiee
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Task Force Members

Other Memibers
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Andre Chevaller
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Task Force Members The Hon. Ma rcine ;
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. Beggs
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Thomas Breen
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Larry G. Johrison
Lestie S. Johnson
Miquette Karnan

Other Members

District Court Subcom

Chalr The Hon. Marcine Anderson
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Introduction

The price of a lawsuit is high and growing higher. How costly, and the history and rate
of growth, are difficult to measure directly, but lawyers—the individuals best positioned
to witness the trend and effect of civil litigation costs—overwhelmingly report a problem.
In a nationwide survey of 800 lawyers, the American Bar Association found 80 percent
reported that civil litigation costs have baecome prohibitive.! Focusing only on members
of its litigation section, a second ABA survey found that 81 percent of approximately
3,300 respondents believe that litigation is too expensweh and 89 percent believe
litigation costs are disproportional for small cases. Th‘e WSBA surveyed its meambers in
2009, receiving 2,309 responses. Seventy-five pes‘cent of those responding agreed

(39 percent) or strongly agreed (36 percent) i:hat the cost of §;trgateon has grown
prohibitive.

In response, in April 2011 the WSBA Boar of Governors chartered thzs Task Force on

the Escalating Costs of Civil L!tagation The charter instricted the Task Fore::e to:

@

dvanced fi the purpose of litigation, The
tion that are typically filed in the

eV ew reports, and'r
“Institute for the Adv
Colleg of Trial La

American Legal Sy@tem the American
rs the Pubhc Law Research Institute.

ing civil | gatzon s:ests also addresses access to justice. If {itigation
ve, more individuals with meritorious daims will be
unable to pay the pruc sary to vindicate their rights, and more defendants will be
forced to abandon valid i ses because of the costs for asserting them. Reining in
civil litigation costs means Increasing access ta the civil justice system for all.

Confronting esc
costs grow incr ea ng%y pro

The Task Force has held regular meetings since July 2011, three times requesting that
its initial charter be extended. It organized itself into six subcommittees, which also

' Stephanie Francis Ward, Puise of the Legal Frofession, 93 AB.A. 1. 30, 31 (Oct. 2007}
2 ABA Section of Litigation Member Survey on Civil Practice: Full Report 2 (2009).
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worked separately o adaress specific aspects of civil litigation. It heard presentations
from WSBA Executive Director Pauia Littlewoad on the state of the legal profession;
then-King County Superior Court Presiding Judge Richard McDermott on propesals to

change the civil judicial system in King County; Jeff Hall, then-State Court Administrator,

Administrative Cffice of the Courts, on statistics and trends examined by the AGC; US,
District Court Judge James Robart on civil fitigation and rules in the federal courts; and
Task Force member Don Jacobs, a former president of the Oregon Trial Lawyers
Association, on the expeadited civil trial system in Oregon. Individual subcommittees
sought extensive input from members of the bar and bench.

The Task Force reviewed fiterature from around the country, including other states” and
federal courts’ responses to rising civil litigation costs; r’:aée studies by the Instituts for
the Advancement of the American Legal System {IAALS) and the American College of
Trial Lawyers (ACTL); and a nationwide litigation cost Survey conducteé by the National
Center for State Courts (NCSC). : ;

In accordance with its charge to seek mput from affected iawyers judges and other
entities, the Task Force also conducted its own survey of WSBA members involved in, or
affected by, civil litigation. Over 500 bar members D rt|c1pated most who reported
themselves as experienced litigators, The responde’ choed the concerns found by
previous surveys, identified speaf C factors contributing to runaway litigation costs, and
expressed support for proposals aimed at curbmg those costs. Preliminary versions of
this report were cgrcu!ated :to‘ litigation- reiated WSBA sectionis, minority bar associations
and civil litigation, associations the Washmgton Sta éiASSCCIatE(}ﬂ for Justice (WSAJ) and
Washington Defense Trial Lawyers (\/\!)TL) for comment ‘and the input recaived is
reflected in i:h final report

Based on this data and the dikviduai subcommittees, the Task Force has
developed a set of secommendatsons These recommendations seek to speed case
resolutions—inside or out @f the courfcroemmwhﬂe preserving the legal systerm’s ability
te reach just :asuits The c&mterpa&e of the Task Force's recommendations is a system
of early case schedules and dascavery !smaws assigned based on a case’s size or
complexity, counterbalanced by mar ndatory initial disclosures. Gther recommendations
address e-discovery, aitemat;ve dispute resolution, and judicial case management.

These recommendatsom come with a significant caveat: they do not specifically take up
farnily law issues. During its fact-finding, the Task Force came to the conclusion that
family law and its distinct constellation of concerns were beyond the Task Force’s ability
to fully consider without unreasonably extending its charter. Therefore, the Task Foree's
recommendations only reach family law to the extent they affect all other areas of dvil
litigation.
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Executive Summary

The Task Force initially organized itself into four subcommittees o explore different
aspects of civil litigation, These four—the Alternative Dispute Resolution Subcommittee,
the Discovery Subcommittee, the Pleadings and Motion Practice Subcommittee, and the
Trial Procedure Committee—worked independently, and each generated a final report,
The Task Force also created two additional subcommiittees: the Survey Subcomimittes,
which developed and implemented the Task Force Survey of WSBA members; and the
District Court Subcommittes, which considered the applicabiiity and impact of proposed
recommendations on the district courts. With input from the Survey and District Court
Subcommittees, the Task Force as @ whole considered the recommendations in these
subcommittee reports in making its final recommen;j@tiéns‘

1. Initial case schedule and judicial assignment

The best way to control the length of | litigation is setting a scheduée at the outset. Upon
filing, all cases will be issued a schedule settlng out a trial date and other litigation
dezdiines. : '

The Task Force concluded that active Jud:csal case management—-—mc%udmg a willingness
to enforce discovery rules—is mdlspensable in controiiang litigation costs. Ideally, at the
outset a single judge should be asssgned,gtqhandle all discovery disputes and pretrial
issues in a case. Recognizing this may. not prove practical in the superior courts of some
counties, the Task Force recommends amendmg the rules to describe such judicial
assignment as preferred practlce ; :

2. Two-tier Ertsgatmn

Litigation is not one Size- fet' "‘:_éi A case’s length, the breadth of discovery, and the scope
of trial shou%d be proportlcanai toits needs Two litigation tiers would be created in
superior couri: cases in Tier 1 would proceed along a 12-month case schedule and be
subject to presumptrve lm'uts on discovery, and Tier 2 cases would have 18 maonths to
trial and more’ extens ve discovery than permitted in Tier 1.

Tier 2 would be esewed for cases presenting complex tegal or factual issues, Involving
significant stakes, or marked by other factors indicating likely complexity. Upon filing, all
cases would default to Tier 1, with option to move to Tier 2 for good cause shown.

3. Mandatory disclosures and early discovery conference

In both superior court litigation tiers and in district court, case schedules would require
an early discovery conference among the parties. Parties would be also required to
make initial disclosures, expert witness material disclosures, and pretrial disclosures
natterned on the federal rules of civil litigation. These recommendations are designed o
promptly engage all parties in the discovery process and provide early access to
necessary information, The Task Force considers these recommendations a necessary
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counterbalance to the new discovery limits and shorter case schedules also being
recommended.

4. Proportionality and cooperation

Lowering litigation costs depends on keeping the costs of cases proportional to their
needs, and on ensuring cooperation between atformeys as much as possible within our
adversarial legal system. Proportionality and cooperation principles will be explicitly
reflected in the rules.

5. EB-discovery

Washington has already incorporated parts of the federal rules regarding e-discovery
into CR 26 and CR 34. CR 26 and CR 37 will be amended 1o incorporate most of the
remaining federal e-discovery rules. CRLI 26 will be:éﬁ?ﬁéﬁdeyd to follow the changes in
CR 26. N i

Additionaily, the Task Force recommends a state wide e- dsscovery protocol for both
superior and district courts. This will take the form of a model agreement and proposad
order on e-discovery to be used on a case- by case basis.

6. Motions practice

The Task Force recommends non—diéﬁbsit've moti'cg)n n superior and district court cases
be decided on their pisadings, wsthout ora! argument The court may permit oral
argument on party requ : ;

7. Pretrial c;mnference

The current civil ru!es perm!t but do not requsre a pretrﬁai conference aimed at focusing
issues and iaymg out a fra Work for managmg trial. In both superior and district court,
the Task Force recommen ( pretrial meeting between the parties to reach
agreement on trial management‘ issues, The parties would then submit a joint report to
the court, Whach would Issue a pretriai order. For cases where a pretrial meeting does
net oceur or W:ggjgj be %napemprsam the current discreti ionary hearing will remain
available. L

8. District court

Maost civil litigation occurs'in superior court, but district court offers a potentially quicker
and less expensive alternative for some cases, Many of the Task Force's
recommendations apply to district court as well as superior court. In addition, the Task
Force recommends increasing the district court jurisdictional imit from $75,000 o
£100,000, extending jurisdiction to unlawful detainer proceeadings, and issuing a case
schedule in civil cases upon filing. District court cases would follow a 8-month schedule
from filing to trial.
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9. Alernative dispute resoiution

The Task Force considered mediation, settlement conferences, private arbitration, and
mandatory arbitration.

Mediation or settlement conferences often occur on the eve of trial, after the parties
have incurred the bulk of litigation costs. The Task Force recommends mediation in the
early stages of a case, well before completing discovery. Because different litigation
types have different issues and timelines, the WSBA Sections should develop guidelines
for what early mediation means in their respective practice areas.

The Task Force also recommends mandatory mediation in superior court cases no later
than 60 days after party depositions (or €0 days before Etria!' if sooner). If one or more
narty wishes to forego mediation, the party or part es ‘would have to fiie a statement
following the early discovery conference that the case is not suited to mediation. The
court could waive the mediation requ;rement for good cause b”"secﬂ on such statements.

The Task Force also recommends promulgating a set of suggested mediation practices
for parties to consider, including conductmg mediation as a series of short meetmgs and
pre-session contact between mediator, counsel and '

Most arbitration takes the form of a private cowtractuai process. Though the Task Force
makes no recommendation that would dtrectly affect private arbitration, it recommends
promulgating a series of best practlces for partses and arbitrators

The Task Force makes no. recammendatnon rega M:mgvékghe ruies for mandatory arbitration
in superior court.” : Y
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Material Considered by the Task Force

The Task Force gathered information from two main sources: literature, including
reports from other states and the federal courts, studies, and law review articles; and
the Task Force's survey of WSBA members involved in, or affected by, civil litigation,

The Task Force also considered final reports created by its ADR, Discovery, Pleadings
and Motion Practice, and Trial Procedure Subcommitiees. Beyond the information
considered by the Task Force as a whole, the subcommittees researched and considered
other literatura. Two subcommittess conducted a series of in-person interviews: the
Pleadings and Motion Practice Subcommittee spoke with judges from across the state,
and the ADR Subcommittes with spoke attornevs and mediators. The subcommittees
summarize these additional information sources in ir;‘separate reports.

Finally, the Task Force considered feedback from the stakeholders whose input was
sought in the survey—litigation-related WSBA sections, the minority bar asscciations, the
WSAJ, and the WDTL. The Task Force prowded these stakeholders with a preliminary
version of this report, and asked for comments This ﬁnal report reﬂects the sections'
input. ‘ F

1. Subcommittee material”

i,  ADR Subcommittee Repc;rt Med:at:on July 2014
ADR Subcommgtte Report: A'rbrtrafion Ju!y 2@14
:August- 2?, 2(}14

Discovery: _S:u‘bcomm:ttee Repo

Distr_ict Couﬁéu?pomniiﬁee Repof&,; E}}ecember 31, 2014

Péeadsngsand Motio "raétiée Subcon@mittee Report, January 17, 2014

L S A

Tr 3 Pr@cedure Subcormmittee, Escai ating Cost of Civil Litigation Task Force
Subf:ommtttee Rep t, August 2014

-

Alan ﬁaihadeff Ravised Memorandum re Proposed Rules for Mandatory
Mediation, ﬁ%cember'?ﬁ 2014

2. Literature

&, Court malerial

i, Order Relating to the Civil Justice Reform Task Force, Authorizing Expedited
Civil Litigation Track Pilot Project, and Adopting Amendments {0 the Ruies of
Civil Procedure and the General Rules of Practice, Nos, ADMI10-8051, ADMO9-
8009, ADM04-8001 (Minn. May 8, 2013)

2, Model Agreament Regarding Discovery of Electronically Stored Information and
Proposed Order (W.D, Wash. Dec. 13, 2012)
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3. Standing Order, In re Pllot Project Regarding Case Management Techniaues for
Complex Civil Cases in the Southern District of New York, No, M10-468
(S.DLNY. Nov, 1, 20115

4, Order Establishing the Managing Panel of the Oregon Complex Litigation Court
and Appointing Members to the Panel, Chief Justice Order No, 10-067 (Or.
Dec. 2, 2010}

5. Order Establishing the Oregon Complex Litigation Court and Adopting New
UTCR 23.010, 23.02¢, 23.030, 23.050, and 23.060 Out-of-Cycle, Chief Justice
Order No. 10-066 (Or. Dec. 2, 2010}

6, Order of Qut-of-Cycle Adoption of New UTCR 5. 150, UTCR Form 5.150.1a, and
UTCR Form 5,150, 1, Chief Justice Order E’\Eo 10- 025 (Or. May 6, 2010)

7. Madel Civil Case Schedule Order (Spokane Cty Sup. Ct 2002}
8. Federal Rules of Civil Procedure 16 (2007)
9, Federal Rules of Civil Procedure‘"ié_(zole)
10. Federal Rules of Civil Procedure 26 (1;993)
11. Federal Rules of Civil Procedure 33 (2007
12, Local Rules, Eastern District of Washmgton LCR 7 (2013)

14. Washmgton Ruie of ProfessaonaL Conduct RPCE:%. 3 (2006}
15. Washmgton Ruie :of Professmnai Conduct RPC 3.1 (2006}
ofésc;ona; Conduct RPC 3.2 (2006)
17:',1 King County L,ocal Ruées CR 4 (2013)

18, King Caunty Locaé Ruies CR 7 (2013)

19. Pier ce Cou '1ty Local RuEes PCLR 3 (2014)

20. Spokane Coun‘ty Locai Ruies LAR 0.4.1 (2000)

21, Oregon Umfwrm TﬂaE Court Rule UTCR 5,150 (2014}

22, Qregon Uniform Trial Court Rule UTCR 23.010 (2014
23. Oregon Uniform Trial Court Rule UTCR 23.020 (2014)
24, Oregon Uniform Trial Court Rule UTCR 23.030 (2014)
25, QOregon Uniform Trial Court Rule UTCR 23.050 (2014)

26, Oregon Uniform Trial Court Rule UTCR 23.060 (2614}

27. Oregon Court Fee Schedule (20115

16.;:Washzngtm Ruie k
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28,

25.

Rules of the Superior Court of New Hampshire Applicable in Civil Actions
Rule 26, Depositions (2013}

Utah Rules of Civil Procedure URCP 26 (2012)

30. 2011 Oregon Court Fee Scheduie

b. Reports, studies, and surveys

31.

32,

34.

35,
36.

37.
38.

39
‘Belonging to the Assocaat;on of Corporat»ﬂ Counsel (2010}

40.

41.

43.

ABA Section of Litigation, Special Committee, Civil Procedure in the 21st
Century: Some Proposals (2010)

ABA Section of Litigation, Member Survey on Civil Practice: Detailed Report
(2009) :

aula L. Hannaford-Agor, NCSC, Est*maimg the Cost of Civil Litigation (2013)

Paula L. Hannaford-Agor, NCSC, Short, Summary & Eypedlted The Evolution of
Civil Jury Trials (2012) ~

TAALS 8 ACTL Task Force on Dascovery and Civil Justice, A Return To Trials;
Implementing Effective Short, Summary, and Expedited Civil Act;on Program:
(2012)

Marc Galanter & Angela Frozena Paund Civil-Justice Inst.: 2011 Forum for State
Appellate Court Judges, The Contmumg Decline. Of Civil Trials In American
Courts (2@11) ; .

IAALS, Civil Case Processing in’
County (2010) ‘

IAAE_S Civil Case Processmg in the Fecieraé District Courts (2009}
IAALS

Oregan Courts: An Analysis of Muttnomah

- Survey kof' hief Legaﬁ Officers and General Counsel

fﬁEthcgatl

IAAL% & ACTL Taq.j ree on D iscovery and Civil Justice, Final Report on the
Joint E?’mject of the American {Zc::aiiege of Trial Lawyers Task Feree on Discovery
and the En&t_at;.ste for thie Advancement of the American Legal System (2009)

TIAALS & ACTL Tag;:_ Force on Discovery and Civil Justice, 21st Century Civii
Justice System: A Roadmap for Reform: Pilot Project Rules (2009)

. IAALS & ACTL Task Force on Discovery and Civii Justice, 21st Century Civil

Justice System: A Roadmap for Reform: Civil Caseflow Management Guidelines
(2009}

Reforming the Towa Civil Justice Systemn , Report of the Towa Civil Justice
Reform Task Force (2012)
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43,

46,

47.

48.

49.

50.

51.

52.

53.

54,

., Report of the Judicial Conference Committee on Rules of Practice and Procedure

to the Chief Justice of the United States and Members of the Judicial Conference
of the United States (Sentember 2014)

Judicial Council of California, Administrative Office of the Courts, Evaluation of
the Early Mediation Pilot Programs (2004)

NCSC, Civil Justice Initiative, New Hampshire: Impact of the Proportional
Discovery/Automatic Disciosure (PAD) Pilot Rules (2013)

Stacey Keare, Public Law Research Inst. {PLRI), Reducing the Cost of Civil
Litigation: Alternative Dispute Resolution (1995)

Than N, Luy, PLRY, Regucing the Cost of Cvsé Latlgatscn What Are the Costs of
Litigation? {1995)

Recommendations of the Minnescta Supreme Court Civil Justice Reform Task
Force, Final Report (2011) £

Javad Mostofizadeh, PLRI, Reducmg the Cost of Civil thfgation Usmg New
Technoiogy {1995)

Seventh Circuit Electronlc Dlscovery Pliot Program Finai Report on Phase Two
(2012} e

Report of the Special Committee on :Dgéscoveryk?anfd Case Management in Federal
Litigation of the New York Sta'té Bar Association (June 23, 2012)

Donna Sitsenstra, Mﬂﬁy Johnson & Patncsa Lombard Federal Judicial Center,
Report to the Judicial Confez ence Commttﬁ:@e on Court Administration and Case
Management: A Stucé:_of the Five Demonstration Programs Established Under

: gthe Civil Justice Re‘ﬁ‘or’m’Act of 1990 (1997)

WSB/»\ Pulse of the Washmgton State Legal Profession (2009;

& Argmf@g &ﬁd perwﬁwai maz‘es ierf

55,

56,

57.

59.

Thomas . Allman, Local Rujes, Standing Orders, and Model Frofocols: Where
the Rubber Meers me /E -Discovery) Rozd, 19 Rich. 1L, & Tech, 8 (2013)

Sharon 5. Ar mstrong & Barbara Miner, New KCSC Civil Case Schedide Wil
Reduce Time to THal, King Cnty. Bar Ass’n Bar Bulletin, June 2012

Shelly M. Damore, The Fast Track: Oregon’s Expedited Givil Jury Trial Progrém,
Or, Assm of Def, Counsel, Summer 2010, at 8

. Phillip J. Favro & Derek P. Pullan, New Utah Rule 26! A Blueprint for

Proporticnaiity Under the Federal Rules of Civil Procedurs, 2012 Mich. St L.
Rev. 833 (2012;

Ioseph Franaszek, Justice and the Reduction of Litigation Cost: A4 Different

Perspective, 37 Rutgers L. Rev. 337 {1985)
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&0,

&1,

62.

63.

54,

65.
66,

67.

o8,
_,;_Rev 219=~=_z(1984)

69, |

Emity C. Gainor, Note, Initial Disclosures and Discovery Reform in the Wake of
FPlawsible Fleading Standards, 52 B.C. L. Rev, 1441 (2011)

Paul W. Grimm & David S. Yellin, 4 Pragmatic Approach to Discovery Reform:
How Small Changes can Make a Blg Difference in Civil Discovery, 64 5.C, L
Rev. 494 (2013}

James 5. Kakalik, Analvzing Discovery Management Policies: Rand Sheds New
Light on the Civil Justice Reform Act Evaluation Data, 37 No. 2 Judge’s J. 22, 25
(1998)

Rebecea L. Kourlis & Brittany K. T. Kauffman, The American Clvil Justice Syster:
From Recommendations to Reform in the 21st Century, 61 U. Kan. L. Rev. 877,
891 (2013) a

Rebecca L. Kourlis, Jordan M. Singer & 9aii§kkd5aunders Survey of Experienced
Litigators Finds Serious Cracks in U.S. Civil Justice 5] ysfem Judicature, Sept.-
Oct. 2008, at 78 (2008} B :

John Lande, 7he Movernent Tow;ém’ Early Case Handling in Courts and Private
Dispute Resolutions, 24 Ohio S5t. ). on Dasp Resol 81 (2008)

Emery G. Lee [IT & "T‘homas E.:Willging, Defn/ng the Problem of Cost in Federal
Civil Litigation, 60 Duke L.J. 765 (2 10)

Emery G. Lee & Kenneth J. W;thers Survey of Un/ted States Magistrate Judges
on the Effec:t/veme f the .20@6 Ameﬁdmem‘s to the Federal Rules of Civil
Procedlure, 11 Sedona, Conf. J. 2014 2@1{))

Leo Levin & Denise ioiilers, Canfain/ﬁg the Cost of Litigation, 37 Rutgers L.

‘Amy Luria & John E. Clabby, ,4;; EY,DE;’}’SE’ Out of Control: Rule 33 Interrogatories

After the Advent of Initial D/sc/bsureg and Twe Proposals for Change, 9 Chap. L.
Rev. 29 2005)

. Scott A, MOSS Litigation Discovery Cannot Be Optimal but Could Be Belter: The

Economics of fmpr ﬁg Discovery Timing in a Digital Age. 58 Duke L.J. 889
{2009) %

. Robert F. Peckham, 4 Judicial Responise o the Cost of Litigation.: Lase

Management, Two-Stage Discovery Flanning and Alternative Dispuie Resolution,
37 Rutgers L. Rev, 253 (1985)

Douglas C. Rennie, The End of Interrogatories; Why Twombly and Labal Should
Finally Stop Rute 33 Abuse, 15 Lewis & Clark L. Rav. 181 (2011)

The Sedona Conference Cooperation Prociamalion: Resowrce for the Judidary
{2014) (Public Comrment Version)
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74.

76.

77.

78.

The Sedona Conference Cooperation Prociamation, 10 Sedona Conf. 1. 331
(2009 Supp.)

'5. Charles Silver, Symposium. What We Know and Do Not Know About the Impact

of Civil Justice on the American Economy and Policy: Does Civil Justice Cost Too
Much ?, 80 Tex. L. Rev. 2073 (2002}

John V. Tunney, Foreword, Financing the Cosi of Enforcing Legal Rights,
122 U. Pa. L. Rev. 632 (19731974}

Thormas E. Willging, Donna Stienstra, John Shapard & Dean Miletich, 4n
Empirical Study of Discovery and Disclosure Practice Under the 1993 Feceral
Rule Amendments, 39 B.C. L. Rev. 525 (1998)

Comment, The Growth of Cost-5Shifting in 5?&3}}37’0/?5@ to the Rising Cost and
Importance of Computerized Data in Litigation, 59 OkKla. L. Rev. 115 (2006)

& Orher material

78.

80.

81,

a82.

a3,

84,

85.

How Much Wilf My Business Case Cost? Analyzing Disco vezi; in Civil Litigation,
The Castlman Law Firm, P.C., www. castielaw com/cost htm (accessed May 3,
2011) : ~

vincent DiCarlo, How fo Reduce fo High Casf of Litigation, Former Law Office of
Vincent Dicario, www., dlcarlo!aw com/NetscapeHTRHCL htm! {accessed May 3,
2011) ;

Ann G. Fort R/smg wsfs of £~ B/5cove;*}/ Reqwremmﬁ Impacting Litiganis,
Depo.Com, www depa. com/resources/aa _thediscoveryupdate/rising_costs_edis
overy ml (accesse ; 'pr 29, 2011)

;Rees Morrison The Four Ki /er 35 fhaz‘ Drive Litigation Costs, According to a
Fifth L

B, Baer, Law Dept Mgmt (Dec 21 2010), www.lawdepartmentrmanagementbio
g. com/ aw depaﬁ:meﬁt managet "rwent/ZGiO/iz/me ~four-killer-bs-that-drive-
fitigati on- cogts -according-to-a-fifth-b-baer. himi (accessed May 3, 2011)

Joseph F. Speei;’_ﬁars Avoid Quick Fixes and Control the Tiue Cost of Litigation,
Law.Com (Jun. 5,°2008), www.law.com/jsp/cc/PubArticleCC jsp?id= 1202421924
509 (accessed May 3, 2011}

Vice President Joseph Biden, Remarks at the Conference of Chief Justices
(Jan. 30, 2012)

ietter from Rebecea L. Kourlis, Exec. Dir., IAALS, & Paul C. Saunders,
Chairman, ACTL, to Paula Littlewood, Exec. Dir. WSBA (Nov, 3, 2009)

. Lord Peter Goldsmith GQC, Remarks at Midvear Meeting of the Conference of

Chief Justices (Jan. 31, 2011) Theodore N. Mirvis, Slide Presentation at the
Midyear Meeting of the Conference of Chief Justices (Jan. 31, 2011}
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87. William T. Robinson III, Pres. ABA, Remarks at the Midyear Meeting of the
Conference of Chief Justices (Jan. 28, 2011}

3. Survey

The Task Force aiso conducted a survey of WSBA members most likely to be involved in
civil litigation, or affected by its rising costs. The ECCL survey was sent to members of
the WSBA's Litigation, Family Law, Business Law, Corporate Counsel, Labor &
Employment, Solo & Small Practice, Indian Law, Administrative Law, Civil Rights,
Creditor Debtor Rights, and Heaith Law Sections; to members of the State Minority Bar
Associations; and to members of the WSAT and the WDTL.

Five hundrad and twenty-one attorneys took the survey{ Not all survey-takers responded
to each question. As such, percentages in this summary are relative to the number of
responses to @ particular question instead of total respondents.

a. Demographics and practice

The overwhelming majority of survey respdﬁdents are experienced attorneys and
dedicated litigators. The largest block of respondents 25.9 percent, have practaced in
Washington State for more than 30 years. Practlttoners of between 21 and 30 years
comprise another 19.6 percent of resp ndents.

Nearly ali (94.0 percent) include Sltugatlon as. part of the:r practsce with litigation
comprising seven-tenths or more of the practace of a ma;onty (54.3 percent), and
comprising more than nine-t nths the practlce of: a’ ull third (33.5 percent) of
respondents. A ma;orlty (58.3 percent) has practsced litigation for 16 years or more, and
26.8 percent are veteran Iatlgators of more than 30 years.

Most (82.6 percent) respmndents itagate in Washmgton Of those also practicing In other
Jurssdlctlons Oregon practlt ners rank the highest with 23 responses, followed by
California (14 zesp(}nses}, and Idaho (10 responses). State superior court is the mast
common forum with most re pondents (79.9 percent) reporting over half of their
litigation oc:c:urred there. Overhalf of them (55.7 percent) conduct more than three-
auarters of their liti igation in u;::er or court. Only 13.8 percent conduct the maijority of
their litigation in federal court, and 5.1 percent in state district court. Survey responses
were made in 24 of Washmg‘i:on 5 39 counties. Most respondents (56.6 percent) practice
in King County; the next most-reported seats of practice are Pierce County (9.2 percent)
and Clark County (5.4 percent).

* For purposes of the survey, Mitigation” meant all stages of civil iitigation from filing of a
comiplaint to trial or settlement.
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A slight majority of respondents (51.2 percent) reported that they represent plaintiffs or
netitioners a majority of the time. For 33.6 percent of respondents, plaintiffs and
petitioners comprised three~-quarters or more of their clientele. On the defense side,
1in 4 respondents (24.8 percent) reported that defendants represented three-cjuarters
or more of their clientele. Most respondents (55.9 percent) have never represented
indigent clients.

Nearly half (42.2 percent) of respondents’ practices were at least one-quarter personal
injury, wrongful death, or medical malpractice. The other top responses were family law
(25.2 percent), business law (19.0 percent}, and labor and employment (16.0 percent).

b, Costs of litigation

Survey respondents agreed that there are several solutions for lowering the costs of civil
litigation without limiting the ability to effectively and jus‘r%y resolve disputes. Of the
proposed ideas, mandating good-faith mediation within 60 days of party depositions
gamered the highest degree of support—its Werghted average was 3.62 on a scale of

1 to 5. An average over 3 indicates agreement The next-highest rated proposals were 2
standard list of discovery questions that must be answered by each party early in the
litigation (3.55) and restrictions on the number or length of depositions with option to
obtain more by court leave (3. 48) All the specific’ proposais presented in the survey
garnered general approval, with each averagmg a 3. 32 or higher.

One hundred and fifty- erght respondents commented andrvadually and provided
additional ideas. Common suggestsons were hlgher sanctlons or better enforcement of
existing rules (23 responses), and I:mrtrng expert witness fees or medical costs

(17 responses). Interestmgiy, 1;' respondents preferred no additional or even fewer
resiri ctaons

The survey a%so asked respondents to ldentrfy the primary forces driving litigation costs.
Attorney fees were identified most often, by over half (54.0 percent) of respondents,
Other top factors identzﬁed“Were representation by larger firms (45.0 percent), overly
broad drscovery requests (43 5 percent), expert witness fees (43.5 percent), and
unequal bargaining positions of the parties (42.8 percent). Additional factors identified in
narrative responses mciude the insurance industry and defense lawyers (19 rasponses
each), attorneys drawing. out cases for their own compensation (19 responses), and

discavery abuse (10 responses).

o Discovery

Asked to rate the effectiveness of discovery tools, respondents identified depositions as
the most useful by far, and requests for admissions the least. On a scale of 1 to 5, with
1 being the least effective and 5 being the most, respondents on average assigned
depositions a 3.92 rating, requests to produce a 3.49, and subpoenas duces tecum a
3.78. The remaining discovery tools were rated between effeciive and sifgfitly effective.
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Almost all respondents {95.0 percent) reported that they strive to keep discovery costs
proportionate to the stakes in litigation. The maost common methods include: limiting the
number of depositiocns or records custodians (41 responses), limiting the scope of
discovery to the most effective means (37 responses), and cooperating with opposing
counsel or entering into informal discovery arrangements (35 responses).

Over half of the survey respondents (56.0 percent) reported no difference between
jurisdictions regarding the costs or effectiveness of discovery practices. Thirty-seven
respondents find discovery more effective in jurisdictions with case schedules and
discovery limits. Twenty-four respondents cailed out federal courts as being iess costly
hecause of discovery limits and attentiveness to discovery abuse. Thirteen praised
Oregon courts as less costly on account of their Eim!ted d;*:coverv and lack of expert
depositions.

Of note is that most survey respendents (57.4 percent) would decline certain cases
because of discavery-related costs. Of these respondents, 32 wou!d turn down medical
malpractice or negligence cases due to dISCO\/eI'y costs; 23 would turn down cases with
too many witnesses or experts; and 22 would turn down cases based on the ratio of
discovery costs to recovery potentlai 1 :

into litigating a case if the stakes are hsgh by assn_gnmg the staternent an average 4.29
on a scale of 1to 5, with 1 indicating a strong dlsagreement and 5 indicating strong
agreement. Any vaiues Gver 3 would indica'te agreement They also agreed that parties
“dig in” and Eatagate every Elttle thmg when a lot of maney is involved (3.79 average),
that existing dzscc)very rules are not bemg enforced (3.68), and that discovery costs
induce settlernents (3. 44) When cases settle due to discovery costs, 70.0 percent of

survey. respondents think th stice is: not served

Two- huncﬂred and ﬂfty -five respondents prc»v;ded narrative responses and volunteerad
ideas for curbing discovery”abuqe The most common ideas underline the perceived

need for court involvement. In fact, 138 responses called for more sanctions or greater
enforcement of existing rule

The survey asked reé;iondg o identify common discovery abuses they have
experienced. Most respondeﬂts report having experienced blanket chiactions to
discovery requests (72.7 percent}, failures to produce responsive documents

(67.6 percent), and excessive or burdensome interrogatories (64.5 percent). A slim
majority {51.3 percent) report excessive or burdensome production requests. The other
11 forms of abuse weare commonty experienced by less than a third of respondents,

d. Flechronically stored fnformation

FSI does not dominate the litigation practices of survey respondents. Though most
raspondents (72.7 percent) deal with EST in their practice, a majority of those
(54,3 percent) do so without the assistance of third-party vendors for services such as
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creating databases or making ESI searchable.® A clear majority {77.8 percent) report
that managing and reviewing ESI comprises one-fifth or less of their litigation costs; in
total 96.8 percent reported EST as one-half or jess of their litigation costs.

As noted, respondents rated ESI an only slightly effective discovery tool, assigning it e

rating of 2.70 out of 5. On the other hand, respondents report less discovery abuses

involving ESI than other discovery abuses, Of the respondents, 20.9 percent had
experienced excessive or burdensome ESI requests, and only 10.6 percent had
experienced excessive ESI productions—the least and third-least frequent forms of
discovery abuse reported, as discussed.

When asked about primary forces driving litigation costs, only 17.1 percent of
respondents identified EST discovery requests as One::-cf_the factors, and only
11.5 percent identified EST discovery disputes. e

* The survey did not query respondents on their understanding of, or familiarity with, ESL
Though a slight maiority of respondents reported managing ESI in-house, the survey did not
distinguish between those who operate in-house discovery databases from those who merely
scan and save paper documents.
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Recommendations

Many of the Task Force’s recommendations will invoive changes to the Civil Rules,
Should the Board of Governors approve these recommendations, the Task Force
contemplates the Court Rules and Procedures Committee would then review them for
drafting and finalization. If approved by the Board of Governors, the proposed rules will
he forwarded to the Supreme Court for consideration and public comment.

1. Imitial case schedules
& Current practice

The superior courts of King County, Plerce County, and Spokane County issue schedules
in all civil cases; courts in some other counties do not.

b Recommendation

The Task Force recommends a case schedule be issued upon fzhng a civil case in sither
superior court or district court. All supenor court cases will mrtialiy be setona 1Z2-month
schedule, but may seek to move to an 18-month schedule as described below in the
recommendation regarding litigation tiers. Cases filed, in district court will receive a 6-
month schedule at filing. ' ‘

Case schedules will include deadlines for initial disclosures, joinder of parties, fact
Wlti‘iESS disclosure expert thness d;sciosure manda‘tory medlatlon discovery cutoff,

assigned tier or to make other adjustments to descc}very limitations will also be stated in
the case schedule, .l

Beyond the total time allow the courts of individual counties will have discretion to
craft thelr own case schedu , Countles may also exempt certain categories of civil
actions from schedules emtlreiy, for exa mple:

& Chanqe of name;

«  Domestic vidéerﬁzcg protection order under Chapter 26,50 RCW:

e Anti-harassment p tection order under Chapter 10,14 RCW;
»  Unlawful detainer;

e Appeal from courts of lirmnited jurisdiction;

s Foreign judgment;

s Abstract of transcriot of judament;

e Writ petition

«  Civil commitment:
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e Proceedings under Title 11 RCW (probate and trust law);

= Proceedings under Title 13 RCW (juvenile courts and juvenile offanders);
« Proceedings under Chapter 10.77 RCW (criminally insane); and

s Proceedings under Chapter 70.96A RCW {chemical dependency).

¢. Reasons

Case schedules are necessary to organize cases and keep parties moving toward
resolution. A scheduie is the backbone of case management, and is necessary to
organize cases, impose a time frame on case resolution, impose deadlines to keep cases
moving toward resolution, and implement cost-reduction methods Deadiines—including
a certain trial date—prompt parties to efficiently evaﬁuate and prepare cases, leading to
resolution at trial or through negotiation.” There is empi irical evidence that supports the
use of early case management as a method of reducing iitigatf?on costs, especially when
combined with setting a trial schedule ear!y The automatic case schedu%e implements
both of these methods.® :

> JAALS & ACTL Task Force on Discovery; 21st Century CIV;I Just;ce System: A Roadmap for
Reform: Pilot Project Ruies 8 (2009) (“Eariy_and ongomg control of case progress has been
identified as one of the core feaLures common to those courts that successfu!iy manage the pace
of litigation. Active court control, which includes, schedu.mg, sei:tzng and adhering to deadlines,
and imposing sanctions for failure to comply thh deadlines, can ensure that each scheduled
event causes the next scheduled event to occur, tﬂereby ensuring that every case has no
unreasonable mterruptlon in its prbcedurat "’egyress "); Rebecca L. Kourlis & Brittany K.T.
Kauﬁcman The American Civif Jusﬂce System. From Recommendations to Reform in the 21st
Ceniury, 61 U, Kan. L. Rev. 8?? 891 (2013) ("[Flirm trial dates, enforced timelings, streamlined
motions practice, and d judicial-availability are other tools that are being used to move the process
along and reduce the time an st burden on litigants.”).

S See TAALS & ACTL TasE\ Force on Discovery, Final Report on the Joint Project of the American
College of Trial Lawyers Ta__sk ce on Discovery and the Institute for the Advancement of the
American Legal System 20 {(2009) ("There can be significant benefits to setting a trial date early
in the case, For example, the sconer a case gets to trial, the more the claims tend to narrow, the
mare the evidence is streamiined and the more efficient the process becomes. Without a firm
trial date, cases tend to drift and discovery takes on 2 life of its own. In addition, we believe that
setting realistic but firm trial dates facilitates the settlement of cases that shouid be seffled, so
long as the court is vigilant to ensure that the parties are behaving responsibly. Iry addition, it will
facilitate the trials of cases that should be tried.”).

" James S. Kakalik, Analvzing Discovery Management Policies: Rard Sheds New Light on the Gl
Justize Reform Act Fvafuation Data, 37 No. 2 Judge’s 3, 22, 25 {1898) ("in the main evaluation
report, we found that early case management predicted significantly reduced time o disposition;
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In the Task Force’s survey, respondents who practice in multiple jurisdictions found that
jurisdictions issuing schedules in all cases, such as the federal courts, were less costly
litigation forums. The Pleadings and Motions Practice Subcommittee also found support
for universal case schedules from interviewing members of the state judiciary, Judges
that the subcommittee interviewed viewed case schedules as an easy-to-implement and
effective tool for controlling litigation cost.

The Task Force recommends allowing counties leeway to exempt certain cases from
schedules because many civil actions fall outside the heartland of civil litigation to which
the schedule recommendation is addressed. King, Pierce, and Spokane County, which
issue civil case schedules, each make categorical exemptions for certain types of civil
actions. The exemptions carved out by these counties represent practical experience
that the Task Force believes shouid be preserved.

2. Judicial assignment
&, Current practice

In some counties, cases are assigned to a smg!e ]udge at the cutset of the case. In
many counties, they are not. :

b, Recommendation

The Task Force recommends addéng the foEEowmg ianguage to the civil rules on judicial
assignment:

A judge shail be asszgned to each a case upon ﬁ!mg; The assagned judge shail conduct
all proceedings in the case uniess the cou determmes it is impracticable to do so.

coupling pary managemer tweth settang artrial schedule early predicted significant further time
reductions.” EAALS Civil Case, Proc:essmg in the Federal District Courts 84 {2009) (" Flaster
disposition famﬂs tend to be strongiy correlated with setting a trial date early in the litigation,
filing motion for leave to ronduct additional discovery as soon as possible after the Rule 15
conference ..., and filing motzon on disputed discovery, motions to dismiss and motions for
summary judgment as soon as practicable in the life of the litigation.”).

¥ Implementation of mandatory discovery planning is necessary to get the full benefit of early
case schedules and trial setting, and vice versa, Kakalik, dAnalvzing Discovery Managernient
Policies, supra note 7, at 25 ("We estimate that early management with a mandatory discovery
management planning policy is associated with a 104-day reduction when a trial schedule s set
early, and with about an 85 day reduction for early management with a mandatory planning
policy but without setting a trial schedule early. The estimated effect for early management with
naither mandatory planning nor setting a triai schedule early is much smalier-only about twenty-
nine days.”}.
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¢. Reasonsg

Court involvement in management during key stages of the case, including during the
discovery phase, is necessary for any of the recommended cost reduction methods to be
implemented (proportionality, litigation tiers, court conferences to determine variation
from discovery limits).’ Many respondents to the Task Force’s survey complained that
judges’ failure to enforce existing rules contributed significantly to driving up those
costs. A judge responsible for overseeing a case from start to finish would be more
familiar with the parties and issues, more able to efficiently resclve discovery disputes,
and more willing to curb discovery abuse. This method has been endorsed and adopted
by other states after studies or pilot projects.'®

The Task Force ultimately decided against requiring judétia% assignment, Many counties
have only a few iudges handiing civil cases; denyiﬂg'ﬁthi&jse counties the flexibility to
share the work associated with those cases as needed would be an administrative
burden. The proposed language preserves this flexibility while making clear that
assignment to a single judge for the life of 2 case is the strongly preferred option.

3. Two-tier litigation

a, Current Practice

Statewide, Washington makes few categorical distinctions between cases based on size
or complexity. Mandatory arbltratlon apphcabie to claims under $50,000, is one such
distinction. Ancther is the district court system, opern on%y to claims under $75,000,
Pierce County a5si gns dlfferent case schedu!es hased on a case’s subject matter or likely
complexity. ' "

&, Rewmmendaimﬁ

The Task Force recom "nends adoptmg 2 two-tier litigation system (sometimes referred
to as multi-track litigation). in superior court cases, which would determine a case's

o~

9 Kourlis & Kauffman, Aom Recommendations to Reformm in the 21st Century, supra note 5, at
891 (“Judicial casefiow management has been recognized as another essential element in moving
a case fairly, effidently, and economically through the process. Early judicial invalvement in every
case, by a single judge assigned to the case from start to finish, is more efficient,”); 1AALS &
ACTL, Ainal Report, supranote 6, at 18 ("A single judicial officer should be assigned to each case
at the beginning of a lawsuit and should stay with the case through its termination.”).

10 £ 7. Reforming the Iowa Civil Justice System, Report of the lowa Civil Justice Reform Task
Force 30 (2012) ("One judge assigned to each case for the life of the matter will ennance judicial
management, promote consistency and adherence to deadlines, and reduce discovery
excessas.”),
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presumptive case schedule and discovery limits based on the tier to which a case is
assigned.

Initizl assigriment to Tier 1

All cases defauit to Tier 1 on filing, and the Task Force anticipates most cases will
remain in that tier. Cases involving large moneatary claims, important non-monetary
stakes, or complex factual or legal issues may be reassigned to Ter 2.

Reassignment o Tier 2

A court may reassign a Tier 1 case to Tier 2 for good cause, either on its owr motion or
at the request of one or more parties. The court will determine whether the case
prasents complex or important issues such that Tier 2’S:zmbre expansive schedule,
discovery, and trial procedures are warranted, !ookmg to the f{:ﬂ!ow;nq factors:

« Monetary claims by any party exceedmg $3{)O 000,

¢ FEvidence of likely factual compiex:ty, such as maore than 12 likely witnesses, or
the need to conduct substantial investigation cutside the State of Washington;

e Complex or novel legal ISSUGS,

¢ Claims involving smportant nght or sssues idespread significance;

¢ Commonly complex case types such :kas medical or profesmonal malpractice,
product liabi lity, or class action cases; and

= Other mdzma of likely mplexaty‘ mined by the court.

The case schedule will set out deadline to seek reasmgnment shortly after the sarly
discovery conference. 1 After this deadline, a party may only move for tier reassignment
if the;e is goocﬂ cause far the delay.

The fol!owmg model aage scheduie sets out example deadlines for a Tier 1 case:

£ ;/Ef?f/ift?ﬁdf/ﬁe Date (weasks from rial)
Filing © 52
Early di:’scmmz‘y q::onfe nee 48
Initial disclosures: 46
Application for reassignment to Tier 2 46
Joinder of parties 30

I another Task Force recommendation, discussed below.
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Fact witness disclosures i

[y
Lk

Expert witness disclosures
Rebuttal expert witness disclosures
Mandatory mediation

Discovery cutoff

pretrial disclosures

[ T AN S R ¢ OB o

Trial
Any change to the case schedule in elther tier must be approved by the court.
Tier assignment does niot limit award :

If monetary value is the basis for assigning a case to Tier 1 or. Tier 2, it does not limit a
party’s potential recovery. Even in a Tier 1 case a jury could award more than $300,000.

Arbitration and district court

Parties with claims of $50,000 or less are stzli subject to mandatory arbi tratson those
with claims of $75,000 or less can continue f"le iry district court.

& Reasons

Proportionality is an lmportant too! in it!gatlon costs. Many jurisdictions, including the
federal courts, have or are adoptmg proportlonahtyﬂas an expi;cat Ismat on discovery.
Ninety-five percent of the respondents to the Task For¢
discovery costs propomonate to htugation stakes Lit@gatzng low- stakes cases, however
valued, should cc:}st §€33St an tagatmg high- ~stakes cases.

Muiti- 'tzer ln:ﬁgatnon appiies a measure of propcrtaanaiaty from a case's outset, The [AALS
rchmmendg Moving away from one size fits all” litigation rules. Courts in the Southern
District of !\%ev\* York,'2 Mi _ sota ? Oregon,™ Utah,'® and Washington's Pierce County™®

2 sStanding Order, Inre PHot oject Regarding Case Management Technigues for Complex Civil
Cases in the Southern District of New York, No. M10-468 (S.D.0LY. Nov. 1, 2011).

13 (yrder Relating to the Civil Justice Reform Task Force, Authorizing Expedited Civil Litigation
Track Pilot Project, and Adopting Amendments to the Rules of Civil Procedure and the General
Rules of Practice, Nos. ADM10-8051, ADM09-8009, ADM0O4-8001 (Minn, May 8, 2013}

¥ Order Esiablishing the Oregon Complex Litigation Court and Adopting New UTCR 23.010,
23,020, 23.030, 23.0506, and 23.060 Out-of-Cycle, No. 10-066 (Or. Dec. 2, 20107,

15 tah R, Civ. Pro. URCP 26(c)(5).
6 pierce Cnty. Local R. PCLR 3(h).
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have experimented with, or adopted, muiti-tier litigation. Respondents {6 the Task
Force's survey generally supported the idea, with 53.8 percent agreeing or strongly
agreecing that a multi-track litigation system would be effective in lowering litigation
costs without substantially limiting the ability to justly resolve disputes.

The general format of the tier system is closely modeled on the amended Utah Ruies of
Civil Procedure Rule 26(c)(5). The specific discovery limits in each tier were decided by
the Task Force basad on the available evidence, study, and the Task Force members'
own professional experience.

The Task Force considered basing tier assignment on pleadings. Instead, it decidedto
have Tier 1 be the initial default for all cases to ensure parties would not simply claim
the stakes qualified for the more expansive Tier 2 in most cases. The lesson of Oregon’s
expedited civil trial system, an underused option that allows parties to opt into a
shortened litigation track by agreemeﬂt suggests at least one party will faver a longer
case track in almost all cases.’

The Task Force considered basing tier assignment on information é&pplied during initial
disclosures, with no tier assignment until those disclosures had been made It decided
on presumptive Tier 1 assignment both because thls'estabhshes a default preference for
the shorter (and therefore presumably §ess expensi :’) litigation track, and also because
it would avoid the necessity of requiring a case- a35|gnment hearing for parties
comfortable with remammg in Tier 1. Thls will result in less admmrstratlve burden on the
courts. ' £ e

4. Mandatory é'iﬁécgvery m:hference

T e party may seek to frame a discovery plan with the other
party, and if that party refuses:, o cooperate the party seeking to frame the plan can
make a mota@n to the court to hold a dsscavery conference.

' See Paula L. Hannaford-Agor, NCSC, Short, Summary & Expedited: The Evolution of Civil Jury
Trials 60-61 (2012) ("The major disappecintment expressed by the Multnomah County trial bench
concerning the ECIT program was the unexpectedly siow start for an expedited designation, ...
Sevarel of the attorneys mentionad that they had asked the opnasing counsel in a number of
casas aboul filing an expedited designation motion before they found one willing 1o go
forward.™.
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b, Recoenmendation

The Task Force recommends requiring a mandatory early discovery conference with a
list of topics to be discussed in both superior court and district court cases. The parties
to meet as soon as practicable to discuss the foliowing subjects:

-

whether {if in superior court) the case should be assigned to Tier 2 instead of
the default Tier 1;

whether the case is suitable for mediation or arbitration, and when early
mediation might occur;

wWhat changes should be made in the timing, form, or requirement for initial
disclosures, including when they will be made;

Subjects on which discovery may be needed, when completed, and whether
conducted in phases or focused on partia flar issues;

Any issues about disclosure or dlscovery of eiectromcally stored information,
including the form of productaon

agreerment for the procedure for razsmg these issues and whether the court
should enter an order under ER 502;

what changes shouid be made in the Iimitation:'c‘:)h discovery, and what other
limitations should be imposed. For Cases: seekmg reassignment to Tier 2, the
parties are encouraged to subm:t an agreed dlscovery plan setting out discovery
limits appropriate for the case, or submst proposals for the court to decide if no
agreer ntis reached;

=V\/hether time é!mlfs are appropraate for the conduct of tr ial, including potential

time limits on voir d;re opening and closing statements, and each party’s
presentatson of its. case mciudmg reputtal evidence but excluding pratyial
motions; ancﬂ :

Any other Drder that the court should issue under CR 26(¢) or other rule,
including whether a special master should be appointed to deal with any aspects
of discovery, including electronic discovery,

Following the conference, the parties will submit a joint status report to the court
regarding those topics discussed.
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o Reasons

Rule 28(fy conferences have been successful in federal court in avoiding later discovery
disputes and thereby lowering the cost of litigation.”™ The mandatory early conference
benefits the parties by making them think about discovery issues early in the litigation
and attempt to reach agreement about those issues. If the parties cannot agree, they at
ieast flag them for the court in the early stages of the case. Other states are endorsing
and adopting these conferences. '

The Task Force also believed requiring the parties to consider how trial might be
conducted at the early stages would be valuable, Limits on the conduct of trial would
make trials less expensive and therefore more available. If the parties can agree on a
trial time schedule from the outset, it would keep attorneys and fitigants focused on
getting their evidence before the court, avoided repetitionz‘ and limiting the number of
witnesses with repetitive testimeny. This not oniy decreases the length and expense of
trial itself, but should also streamiine triai preparation. And even if the parties fail to
reach an agreement, confronting the potentual time and costs of trial early on may
produce earlier resolutions in cases that wouid eventuaiiy settle anyway. .

The Task Force considered requiring a Jud:ma! conference after submission of the
parties’ joint status report, sm‘n!ar fo the schedullng" ,onference required under Federal
Rule of Civil Procedure 16(b). The Task Force decided: against this practice because it
would impose an additional burden on the courts and parties, and because the
automatically issued case scheduie would obv;ate the need for a scheduling conference
in many Tier 1 cases LAt

18 Kakalik, ,4%?&/}/4!' 5 Discover, anagénvenf Policies, stupra note 7, at 25 ("We estimate that
early management with a mand ory discovery management planning policy is associated with a
104-day reduction wher 3 ti ial lule is set early, and with about an 85 day reduction for early
management with a m?ndaterv fanning policy but without setting a trial schedule earty Emery
G. Lee & Kenneth 1. Withers Survey of United States Magistrete Judges on the Effectiveness of
the 2006 Amendments to the Federal Rules of Civil Procedire, 11 Sedona Conf. J, 201, 202
{2010) ("It is safe to say that the amendments to Rules 26(f) and 16(b), which prompt the
parties and the court to pay ‘early attentiory fo potential e~discavery issues, are rated as the most
effective amendments by the judges answering the survey.”); TAALS & ACTL, Anal Report, supya
note 6, at 21 ("Parties should be required to confer early and ofter about discovery end,
espedially in complex cases, to make periodic reports of those conferences to the court.”).

¥ NCSC, Civil Justice Initiative, New Hampshire: Impact of the Proportional Discovery/ Automatic
Disclosure (PAD} Pilot Rules 3 (2013) ("The reguiremant to mest and confer regarding case
structuring[] is expected to reduce the number of in-court case structuring conferences.”).
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5. Mandatory disclosures
a. current practice

There is currently no statewide provision for mandatory initial disciosures, expert-
witness disclosures, or pretrial disclosures. Some county local rules provide for deadlines
for certain fact witness disclosures.

b, Recormmendation

The Task Force recommends requiring initial disclosures, expert-witness disclosures, and
oretrial disclosures in both superior court and district court cases. These disclosures are
patierned on those found in Federal Rule of Civil Procedure 26(a). The timing and
subject matter of disclosuras may be varied by party stlpu!atson or court order,

Those categories of civil actaons a county exempis from secesvmg an initial case
schedule, as discussed above,’® are also exempt from initial disgépsure reguirements,

Initial disclosures

Initial disclosures, or “laydown” dsscovery, Wall be required in advance of formal
discovery, Parties will be required to make these dlsciosures as soon as practicable, in
advance of receiving any discovery requests, but | m any case no later the deadline set
out in the case schedule. The followmg mformatlon must be disclosed:

= The name and contact mformataon for each mdlvxdual likely to have discoverable
information, . and the subjects of that mformataon that the disclosing party may
use to support its claim or defense ,uniess the use would be solely for
impeachment; ‘

v A copy, OF a descr ptn _by cate;‘gory,'of all decuments, electronically stored
i :nformataon and tangtble things that the disclosing party has in its possession,
‘:custady, or control and may use to support its claims or defenses, unless the use

wouid b(% solely for %mpeachmem

e A computahon of eac category of damages claimed by the disclosing party, who
must also make avasiabie for inspection and copying as under CR 34 the
documents or other evidentiary material, unless privileged or protected from
disclosure, on which each computation is based;

+ For inspection and copying as under CR 34 or CRLI 26{b)(3}(A), any Insurance
agreement under which an insurance business may be liable to satisfy all or part

? See supra page 18,
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of a possible judgment in the action or to indernnify or reimburse for payments
made o satisfy the judgment.

Initial disclosures must be based on information reasonably available to a party. Delay
based on the need to fully investigate, or ancther party’s failure to discicse, is not
excused. The rule should explicitly provide for sanctions for failing to make timely initial
disclosures.

Later-appearing parties must make initial disclosures within 30 days of being served or
joined.

Expert witness disclosires

Expert disclosures consistent with the federai rules should be required. The timing of the
disclosures will be staggered. The party bearing the Eau%dén of proof on an issue
discloses their expert and expert material first, by the deadlme set out in the case
schedule. The party or parties without the burden must dzsciose experts and expert
material within 30 days of the first party” S dasciosure

A party would disclose the following mformatnon (whether in a report or otherwise) if an
expert witness is one retained or specially employed 0 provide expert testimony in the
case or one whose duties as the party s employee ”UEariy involve giving expert
testimony: s

» A complete statement of all opzmons the watness W§§§ express and the basis and
reasons ‘for them : .

o The facts or data ConSId@red by the wztness in formmg them

® Any exhibits that will be. used to summarize or support them;

o :The witn é*s quali

. tions, mc:iugE’gn_g a list of all publications authored in the
'Eprevmug 10 years E =

o Alist of all other {:ases in wh;ch during the previous 4 years, the witness
testified : a5 an expert at trial or by deposition; and

- qtatement of a‘he 'pensateon to be paid for the study and testimony in the

case,
Pratrial disclosures

Pretrial disclosures should be required, by the deadline set out in the case schedule.
Disclosures must include:

e The name and, if not previcusly provided, contact information of each witness,
separately identifying those the party expects to present and those it may call if
the need arises;

» The designation of those witnessaes whose testimony the party expect U0 present
by deposition and a transcript of the pertinent parts of the deposition; and
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e An iclentification of each documeant or other exhiblt, including summaries of other
evidence, separately identifying those items the party expects to offer and those
it may offer if the need arises.

¢ Ressons

Mandatory disclosures make available categories of information required to prepare
almost every case without resort to discovery. This will allow parties to focus discovery
on case-specific facts, and reduce discovery and trial preparation costs. Respondents to
the Task Force's survey supported a standard list of questions that parties must answer
in every case, with 34.0 percent agreeing and 25.8 percent strongly agreeing this
approach would lower litigation cost without impairing just resolutions.

Initial disclosures

Requiring parties to automatically provide certain basic information will mean less
discovery has to be conducted and therefore Iower costs. Mandatory disclosures are
combined with limitations on other methods of discovery to lower costs. The Task Force
believes that the requirement of mandatory disclosures will offset the limitation on
interrogatories and requests for production that are proposed 2L 1t should be noted that
there is mixed evidence and opinion, regarding the eﬁ‘lcacy of mandatory disclosures as a
means of lowering litigation costs.*? But it should be further noted that disclosures are

21 Douglas C. Renme Tbe Erd orfn['ermgafor/es: W’?,vaombiy and Iabal Should Finally Stop
Rule 33 Abuse, 15 Lewis:& Clark L Rev. 191, 259 (2011 ("Mandatory disclosuras have already
taken over many, of the functso "fof mterrogatones “); Phillip J. Favro & Derek P. Pullan, Mew
Litah Ru/e 26: A Blueprint for Propor[/ona//zy Under the Federal Rules of Civil Frocedure, 2012
Mich. St L::Rev. 933, 972.(2012) (d|scussmg Utah's expansion of initial disclosure obligations,
stating “[t]hxs change was especnal!y 1mporta. it to achieve proportionality, [as] [djiscovery tends
to be more focused and thus more cost effectxve when parties know more about the case
earlier.”); Amy Lurla & John E. Clabby An Expense Oyt of Control, Rule 33 Interrogatorias Aiter
the Advent of Initial Qfscfosaresam Two Proposals for Chenge, 9 Chap. L. Rev. 28, 44 (2005)
("{IIn contrast to mterrogatam nandatory initial disclosures increase the efficiency of
fitigation.”).

% Compare Kakallk, Analyzing Discovery Management Policies, supra note 7, at 26 (“Our data
and analyses do not strongly support the policy of mandatory early disclosure as & means of
significantly reducing lawyer work hours, and thereby reducing the costs of Hitigation, or as a
means of reducing time to dispesition Special Comm. of the ABA Section of Litigation, Civil
Procedure in the 21st Century: Some Proposals 9-10 {2010) {proposing eliminating “the current
requirement that the parties” disciosures include decuments” stating that only 33 percent of ABA
Section of Litigation members strveyed believed that initial disclosures reduce discovery and only
26 beliave that they save client money, and that “[tThe Commitice members, like the ABA Survey
respondents, belleve that most initial disclosure is not useful™); Report of the Special Committee
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criticized for doing too little as well as too much, and while there are critics that propoese
sliminating disclosure, there are also critics that propose expanding disclosure (For
example by making document production mandatary rather than just document
identification).” Ultimately, the Federal Advisory Committee on Civil Rules heard all of
the evidence, criticism, and proposals regarding modifications to the initial disclosure
rules but left initial disclosures unchanged in its fairly significant recent changes to the
Federal Rules of Civil Procedure,” and the federal, or similar, approach to initial
disclosure has been endorsed and adopted by state task forces and pilot projects.®

on Discovary and Case Management in Federal Litiga‘z;dh of the New York State Bar Association
73 Qune 23, 2012) (coliecting evidence that initial disclosures do not increase efficiency and
recommending that the federal ruies be amerded to remove the document disclosure
provisions); with Thomas E. Willging, Donna’ St!enstra, John Shapard & Deab Miletich, A4n
Empirical Study of Discovery snd Disclosure ?’}‘éa‘/'ce Under the 1993 Federal Rule Arnendments,
39 B.C. L. Rev. 525, 527 (1998} ("In genersl, |n|t:al disclosure appears to be havmg its intended
effects ... [w]e found a statistically significant d|fference the disposition time of cases with
disclosure compared to cases wzthout d|sciosure [and}'[, oldlng all variables constant, those with
disclosure terminated more quickly. ’) See a/so Emliy C. Gamor, Note, Znitial Disclosures and
Discovery Reform in the Wake of P/au5/b/e P/eaa’/ng Stanoards, 52 B.C. L. Rev. 1441, 1464-68
(2G611) (contrasting proponents arguments that ;mtxal disclosures “foster exchange of
discoverable information early,’ compei information sharing,” “advances
litigation efficiency objectaves ﬁcs arguments that they do “not foster efficient
discovery,” “foster over d:scove and “do not’ fit comfortabéy in an adversarial system.”.

= IAALS. & ACTL,-F/na/ Repo ,o/“a note 6 at 7 (proposmg automatic production in initial
dxsclosure not just idenhﬁcatio Gf documents that the party will use).

2 Report of the Advisory C mittee on Civil Rules (May 8, 2013).

5 Yowa Civil Justi ice Reform Task Force, R@farm/ng the fowa Chvil Justice System, suiya note 10,
at 31 ("Many recommendahons or case management and discovery limitations presume
discovery reforiis requiring basic information disciosurs in all cases at the outset of litigation
without the necessity of disco reguests from a party.”); Recommendations of the Minnesota
Supreme Couwrt Civil Justice Reform Task Force, Final Report 18 (2011) ("Rule 26(a) of the
Federal Rules of Civil Procedure provides for three categories of automatic disclosure: initial
disclosures[], expert disclosures] ], and trial disclosures] and] [t]he task force reviewed all three
categories of changes, and believes there s now enough experience with the operation of
automatic aisclosure in the federal courts to warrant the adoption of these federal court
automatic disclosure requirements in Minnesota,”); NCSC, New Hampshire Pilot Rules, supra
note 41, at 3 ("[AJutomatic disclosures[] are expected to [(1)! reduce the time from filing to
disposition ... through a reduction in the amount of time expended on ... discovery™ and (2)
“reduce the number of discovery disputes .. by making most of the previously discoverable
information ... routinely available to the parties without need for court intervention.” ).

in_”ontrast o

LHE
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The Task Force considered the broader initial disclosures provided for in the 1993
amendments to the federal Rule 26. However, concerns wers raised over interpreting
the scope of disclosure under this earlier version. The Task Force decided in favor of the
initial disciosures in the current federal Rule 26 so Washington courts could take
advantage of federal case law interpreting it.

Expert disclosures

Requiring the party offering the expert testimony to disclose certain basic information
reduces the amount of discovery the responding party has to conduct, lowering costs.”
Based on the Task Force member’s experience, specifying which party needs Lo disclose
expert material first should also head off discovery d%spu_tés over that issue.

Pretrial disclosures

Mandatory pretrial disclosures allow attorneys te fcus on the issues and evidence that
will actually feature at trial, reducing discovery and trial preparation costs.

6. Proportionality and cooperation’
a. Current practice

CR 26(b)(1) provides for discovery of “any matter;: Hét ';jrivi!eged which is relevant to
the subject matter involved in the pendmg action, whether it relates to the claim or
defense of the party seeking dlscovew orto the claim or defense of any other party ..
Proportionality between the burden or, expense of discovery aﬂd a case’s needs, amount
in controversy, the |mportan :'e of the issues, and the partles resources is listed in

CR 26(b)(1)(C) as a potential §!mit on dascovery There is no provision expressiy
!equzrmg the Cooperatzon of par‘aes in the Cavul Rules.

The ”E*abk Force recgmme nds amendmg the ruies to narrow the scope of discovery,
specifically incorporating proportionahty as a limit, and to require cooperation among the
parties as a gucd ng principle.in employing the Civil Ruiles.

Proportionality ‘:

o The scope of d%sé:_ca_ 2ty will be amended to read that parties may obiain
discovery “regarding any nonprivileged matter that is relevant to any party’s
claim or defense ....”

% \illging, et al., An Empirical Study of Discovery and Disclosure Practice, supra note 27, at 527
{(“Like initiai disclosure, expert disclosure appears to be having its intended effect, albeit with an
increase in litigation expenses for 27% of the attorneys who used expert disclosure . [but]
slightly more attorneys (319) reported decreased litigation expenses.”).
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s The scope of discovery will also be amended to include proportionality a5 a limit:
*... and proportional to the needs of the case, considering the importance of the
issues at stake in the action, the amount in controversy, the parties’ relative
access to relevant information, the parties’ resources, the importance of the
discovery in resoiving the issues, and whether the burden or expense of the
proposed discovery outweighs its likely benefit.”

Cooperation

s The scope of the Civil Rules will be amended to specify that the courts and all
parties jointly share the responsibility of using the rules to achiave the
aspirational ends of the civil justice system: “They [the Civil Rules] shall be
construed, administered and employed by the court and the parties to secure the
just, speedy, and inexpensive determination-of every. actao

« Discovery sanctions will be amended to mc!ude & fan!ure to cooperate during the
discovery process: "If the court finds that any party or counsel for any party has
willfully impeded the just, speedy,’land inexpensive determ'ination of the case
during the discovery process, the cotirt may, after opportunity for hearing,
require such party or his attorney to pay to any other party the reasonable

¢ Reasons

closely to the am(}unts. and issues at staéc:e’_'n each case, ‘thereby lowering costs overall.?’
It should also educe the number and severaty of discovery d!sputes which will lower

7 paui W, Gri n"n"& David S. Yeilm A Pragmar/c Aporoach to Discovery Reform: How Srnall
Changes can Make'a Big fofere 1ce in Civil Discovery; 64 5.C. L. Rev. 495 ( 2013} ("[MIarrowing
the scope of discovery to focus.on information that is neither privileged nor protected work
oroduct and that is relevan o the actual claims and defenses raised by the pleadings could
greatly improve things, at least as long as there is a consensus that the purpose of the discovery
rules is to prepare for trial,” and “institutionalizing the concept of cooperation during discovery
into the rules of procedure—weuld work hand in glove with the other two recommendation to
help trim unnecessary costs and burdens and focus on what facts truly are needed to resolve a
particular dispute.”}.

) ee & Withers, Survey of United States Magistrate Judges, supra note 18, at 202 (“IM]ore than
£ in 10 of the judges who responded (o the survey reported that the proportionality frovisions in
Rules 28(2)(C) and 26{c) were being invoked and that, when invoked, were effective i limiting
the cost and burden of e-discovery.”).
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most academic studies and state and federal pilot projects.” Several states have also
endorsed and implemented an explicit proportionality requirement.™ The Task Force's
recommended language is basad on similar language recommended by the Judiciai
Conference Committee on Rules of Practice and Procedure.” Like other rule changes,
however, an explicit proportionality provision in the rules will only be effective if courts
enforce them in a thoughtful way.”

2 Final Report on the Joint Project of the IAALS & ACTL Task Force on Discovery, supra note 6,
at 7 ("Proportionality should be the most important principle applied to all discovery.”); Seventh
Cir. Elec. Discovery Pilat Program, Final Report on Phase Two 73-74 (2012) (finding that
“Principle 1.03 [proportionality] continues to be well received” and “should be subject to
continued testing” based on positive Phase Two survey responses (including 63 percent of judge
respondents who “reported that the proportionality standards ... played a significant role in the
development of discovery plans for their Pilot Program cases” while 48 percent of judge
respondents “reported that the application of the Principles had decreased or greatly decreased
the number of discovery disputes brcught before the court")), Kourlis & Kauffman; From
Recommendations to Reform in the 2151“ Century, 5upra nate 5, at 883-34 (“[Pliiot projects have
adopted proportionality as a guiding star thro ghout the case so that litigation remains just,
speedy, and inexpensive.”). e

* Favro & Pullan, New Utah Rule 26, 5upra note 21 at 970 (“To remedy this problem, Utah
redefined the scope of permass | : - fitigants “may discover any matter, not
privileged, which is relevant to the claim or defense of any party if the discovery satisfies the
standards of proportionality.” This simple yet profound change has effectively brought
proporticnality to the forefront of dsscovery practice.”); Towa Civil Justice Reform Task Force,
Reforming the Towa Cvil Justice System, 5‘5;1,;2, note 10, at 30 ("Discovery should be proportional
ta the size and nature of the case, Overly broad and irrelevant discovery requests should not be
countenanced. ”), Minnesota Suprem‘e Court Civil Justice Reform Task Force, Recommendations,
supra note 25, at 17 (the task forre iecammended adopting proportonality rute which “would
create a presumptmn of narrower dzscover\/ and require consideration of proportionality in all
discovery matters, limiting dascovery to the reasonable needs of the case,” noting "[tihis
recommendation is Drobabiy oneof the most important recommerdations the task force
atlvances.”.

31 Report of the Judicial Conference Commitiee on Rules of Practice and Procedure to the Chief
Justice of the United States and Members of the Judicial Conference of the United States
(Sept. 2014), at 30-31. “After considering {2,300] public commaents carefully, the Committee
remains convinced that transferring the Rule 26(B)(2)CYi factors to the scope of discovery,
with some modifications as described below, will improve the rules governing discovery,” id. at
5-6. The Renort goes on to discuss the reasens supporting the proposed proportionality
language. /o at 6-8.

32 oot AL Moss, Litigation Discovery Cannot Be Optimal but Could Be Better: The Econemics of
Improving Discovery Timing in & Digiial Age, 58 Duke L.3. 889, 908 (2009) ("[Plroportionality
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Simitarly, an express cooperation requirement has been tested in federal and state pilot
programs (and found to be effective) and implemented by some states.™ The Task
Farce's cooperation recommendations both make cooperation an underlying principle of
the civil rules, and make cooperation an enforceabie reguirement during discovery. The
Task Force noted that the most recent proposed federal amendments declined to adopt
an enforceable cooperation duty, citing to the potential for collateral litigation of conflict
with a duty of effective representation. However, Washington’s Rules of Professional
Conduct require diligent rather than zeajous representation,” and in fact explicitly
prohibit abuse of legal process™ or tactical delays.” The Task Force considers these
requirements entirely consistent with a duty of cooperation.

7. Discovery limits

a, Current practice

Most counties do not limit discovery requests by category.

rules can be criticized equally for ailowmg opposite erro oth false negatives (failing to detect
and halt discovery abuse) and faise posmves (delng dxsproportnonate some costly discovery that
actually is justified by high evidentiary value and case merit). Erroneous pro-plaintiff rulings
unjustifiably increase htlgatlon costs and ;:wressure defendants to settle unmeritorious Cases;
conversely, ermneous pro- defendant rulmgs’,, eny plamteffs the abmty to press meritorious claims
successfully.”). <

¥ Seventh Cir. Elec. Dascevery Pil tProgra*n Final Report, supra note 29, at 71-72 (finding that
"Principle 1.02 [ceeperat on] continues to be well received” and “should ba subject to continued

testing?: based on positive Phas Two survey: responses), Kourlis & Kauffman, Arom
Recommendations to Reform in the 21st Century; supra note 5, at 883-84 (“The pliot projects
are also a provnu ground for’t_the notion of cooperation ameng and between the parties.
Attorneys who have put aside amesmanshfg and embraced the concept of cooperation report
that it has not undéf mined the zealous representation of thelr clients, In fact, itis becoming an
assential com ponent cf 2Opro te representation—particularly in the area of electronic
discovery—in order to achie vst, speedy, and inexpensive detarmination for dients.”); see
afso The Sedona Caoperatibn: roclamation, 10 Sedona Conf. 3. 331 (2009 Supp.).

v lawyer must also act with commitment and dedication to the interests of the client and with
diligence in advocacy upon the client’s behalf. A lawyer is not bound, however, 10 press for every
advantage that might be realized for & cient.” Wash, R, Proft Conduct RPC 1.3 emi. 1.

35 vThe advecate has & duty to use legal procedure for the fullest benefit of the client’s cause, but
also a duty not to abuse legal procedure.” Wash. R, Prof! Conduct RPC 3.1 emt. 1.

36 “Oilatory practices bring the administration of justice into disrepute. ... Nor will a failure to

expedite be reasonabie if done for the purpose of frustrating an opposing party's atternpt o
obiain rightful redress or repose.” Wash, R. Prof! Conduct RPC 3.2 emt. 1
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b, Recormendation

The Task Force recommends presumptively limiting discovery, with superior court case
limits depending on whether a case is assigned to Tier 1 or Tier 2.

Discovery Tier 1 himit Tier 2 it
Interrogatories, including all 15 25
discrete subparts

Requests for production 20 40
Requests for admission 15 25
Total fact deposition hours 20 40
Expert deposition hours per expert 4 4

Parties could vary these limits by stipulation or on a showing of good cause. Agreed
changes to discovery limits do not require court approval unless they would affect
deadlines in the case schedule. However, courts should not automatically give the
presumptive limits greater weight than ca’séespecific party proposals. In Tier 2 cases, the
parties are encouraged to submit agreed discovery_‘plahs (or individual pft}pasais for the
court to decide if there is disagreement) following the Rule 26(f) conference.

In district courts, the number of §htekf5§étories pers:ﬁia?tted without prior court permission
of the court will be the same as in Tier 1—15, including ali discrete subparts. District
court discovery hrmts will- remam otherwise unchanged

e R eaﬁam

Discovery limits tiec to case size are a dlrect if inexact, means of imposing
pmpos‘taanaiity Limits will force partles to be efficient with their use of the available
dESCOVQE’y Less discovery alsa means fewar discovery disputes and fewer opportunities
for discovery abuse. On the Task Force's survey, respondents to practicing in other
jurisdlictions a!so noted that those Wlth discovery limits generally involve less litigation
Cost. T

Because limiting discovery :fgj_a,}?' mean constricting litigants” access to information, the
Task Force consicers mandamr‘y disclosures, discussed below, as a necessary
accompaniment to this recommendation.

Interrogatories

“Restrictions on the number of interrogatories with option to obtain more by court leave”
wera supported by a majority of respondents to the Task Force's survey. Limiting the
number of interrogatories should mean less discovery activity. Additionally, there should
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be no prejudice to parties ability to condudt discovery since interrogatories are generally
of limited value in discovery,” and mandatory initial disclosures will allow parties tobe
more targeted in their use of interrogatories.™ There is general support for the
proposition that limits on interrogatories will reduce discovery costs and abuse, and
empirical evidence that reduction in interrogatories reduces attorney work hours.™
There are those who argue that interrogatories, or certain types of interrogatories
should be eliminated entirely.™

The specific numerical limits on interrogatories in each tier were derived from the
federal rules. The current imit under Federal Rule of Civil Procedure 33 is

25 mterrogamnesi inciuding discrete subparts, and csther staa,es are also implementing
limitations.”

Requests for production

In general, less discovery activity should mean fower costs. Lirﬁﬁ%tipg the number of
requests for production should mean less discovery activity, and-will force parties to be
more efficient with the production requegt_s;they have available. There should be no
prejudice to parties’ ability te conduct discovery because mandatory initial disclosures
will allow parties to be more targeted in their useofﬁryéqmsts for production.

¥ Respondents to t:lr’l_e_:!'a‘sk Force’s sus’veymf'ézt:;ed inters‘oaézftbrig;_s, along with requests for
admission, as sometimes ineffective and sustéptibie to abuse’
*® As discussed in the Ad\/isary Commlttee Notes. to the 1992 amendments to FRCP 33(a)

("Revision of. this subdwssm s'mterrogatory practice. Because Rule 26(a){(1)—(3) requires
dgsclosure of much of the mfonm _taon prnwously obtasned by this form of dlscevc‘wg there should

ik

limitations on-the numbﬂr 0 ‘nterrogatorles are usefui and maﬂageaoie ”)

3 Kakalik, Ana/yzmg Discover
support to the poi ucy of Imitin
thereby reduce it gation costs.

71 }9/”"@/?&‘ Policies, supra nate 7, at 27 ("Our anaivsis lends
terrogatories as a way fo reduce lawyer work hours and

0 Special Comm. of the ABA Section of Litigation, Civif Procedura in the 215t Century, supra
note 22, at 13 ("No party may propeund any contention interrogatory unless all parties agree or
by court order.”); Rennle, The £nd of Interrogatories , supra note 21, at 263 (“Interrogatory
sractice does niothing to advance the goals of the Federa!l Rules of Civil Procedure, and insiead,
contributes to the popular dissatisfaction with the American justice system both in the legal
community and the public at large™).

Y NCSC, Mew Hampshire Fifot Rules, supra note 19, at 2 (limitation of interrogatories to 25 “were
put in place in light of the amount for information that parties are now entitled to under [l
changes including initial disclosures], which are expeciad to greatly reduce the amount of
discovery neaded to prepara for trial.”},
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Regquests for admission

In general, less discovery activity should mean lower costs. Limiting the number of
requests for admission should mean less discovery activity, and will force parties to be
more efficient with the admission requests they have available.* As noted, respondents
to the Task Force's survey considered requests for admission (along with
interrogatories) one of the least effective forms of discovery, as well as one susceptible
to abuse.

Depcsitions of fact witnesses

“Restrictions on the number of or length of depcsitions with option to obtain more by
court leave” were supported by a majority of respondents to the Task Force’s survey.
The Task Force also noted that while respondents overwhaimingly considered
depositions axtremely effective or very effective tools for justly resolving disputes,
depositions are also the most expensive method of discovery.™ *1n general, less
discovery activity should mean lower costs. le:tang the number of hours of depositions
should mean less discovery activity, and Ws!i force parties to be more efficient with the
deposition hours they have available.* An hour-based limitation (instead of limiting the
number of depositions) will provide parties with greater flexibility to take more, shorter
depositions or fewer, longer depositions depending on the needs of the case.™ The
number of hours allowed at each tier should be sufficient for most cases. The goal is for
parties to be thoughtful and efﬁment in how they conduct dlscovery

* Spedlal Csmm of i’he ABA Section of L|t|gat|on, Givil Procediure in the 21st Century, supra
note 22, at 13 ("A party may serve no more than 35 requests for admission, including subparts,
urder Rule 36 ur*iess all part{’ 5 agree o by court order.”}.

“ Wiliging, etal; An Empirical Study of Discovery and Disclosure Practice, supra niote 22, at 576
(finding that “dey vosmons accaunted for about twice as much expense as any ather discovery
activity™). ~
¥ IAALS & ACTL, Final Aeporz‘ supra note 6, at 10 (suggesting numericat imits such as “only 50
hours of deposition time"); NCSC, New Hampshire Pilot Rules, supra note 19, at 2 ("PR4
restricts . the number of hours of depesitions to 20 hours),

* The hours Himitation is modeled after the Utah Rules of Civil Procedure. The comments o Utah
Rule 26(c) state “[d]eposition hours are charged te a side for the time spent asking questions of
the witness. In a particular deposition, cne side may use two hours while the other side uses oniy
30 minutes”; see also R. of Superior Ct. of N.H. Applicable in Civ. Actions, Rule 26, Depositions
{*[A] party may take as many depositions as necessary to adequately prepare & case for trial 50
long as the combined total of depasition heurs does not exceed 20 unless otherwise siipulated by
counselor ordered by the court for good cause shown.”),
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Depositions of experts

In general, less discovery activity should mean lower costs. Limiting the number of
depositions for experts, and their length, should mean less discovery activity, and force
parties to be more efficient with the expert deposition hours they have available. Given
the breadth of the expert disclosures, this number of hours for a depoesition of the
expert was thought to be sufficient.

8. E-discovery
a, Current practice

The current Washington Court Rules have mcorporatecﬂ fedes*ai e-discovery rules in
CR 24, and parts of CR 26,

B, Recommendation
Riile changes

The federal rule amendments should be, incorporated into the Washington Court Rules:
amendments to CR 26 (discussing discox}éry of inaccessible data) and amendments to
CR 37 (regarding sanctions for the deletion of electromcaily stored mformation (using
the form of the new proposed amendments to the federal rules). Because the Task
Force decided against requiring an eariy Judicial con rence as in Federa! Rule of Civil
Procedure 16(b}, language in that ruEe reiatlng to electromcally stored information will
not be added to CR 16. CRLJ 26 will b: _amended to follow the changes made to CR26.

Protocol

The courts will promu!gate a plotocol and proposed order on electronically stored
information, consistent Wlt B Model Agreement re: Discovery of Electronically Stored
Informatlon used by the federal c:ourts of the Wesi:em District of Washington.

Lon R e&&‘ﬁﬁﬁ‘

The federai amemdmenits have been relatively successful in lowering litigation costs
associated with eiez:jtramc discovery in federal court.”™ Other jurisdictions (federal and
state) implementing protocols similar to the one recommended by the Task Force have
reported beneficial results 7 Other recommendations of the Task Force—case schedules;

% Lee & Withers, Survey of Unjted States Magisirate Judges, supra note 18, at 202 (" The
responses [to a survey of magistrate judges] indicate that, by and large, the [e-discovery] rules
are working to achieve the ‘just, speedy, and inexpensive determination of every action’ as
dictaied by Rule 1 of the Federal {Civil Rules]”).
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increased judicial management; the Rule 26(f) conference; proportionality—should also
improve the course of e-discovery.®

9. Motions practice
&, Curpent practice

In most counties, even the simplest of motions require counsel to appear for orai
argument. I King County Superior Court, most non-dispositive motions are decided
without orai argument.

b, Recosmumendation

The Task Force recommends that non-dispositive motions in superior or district court be
decided without oral argument. Oral argument will only be permitted in the following
instances: E P
» Motions in superior court for revision of a comméssioné}"s rulings, other than
rulings regarding involuntary commitment and Title 13 proceedings (juvenile
offenders); B |
s Mations for temporary restraining ordérssand.préiiminary injunctiahs;

+ Family law motions;

» Ex parte and probate motions;

e Motions where court grants apartys rf‘equu'est for oral argument.

17 Towa Civil Justice Reform Task Force, Reforming the fowa Civil Justice System, stpra note 10,
at 46 ("The Task Force recommends that the bar, through the Towa State Bar Association,
develop a best practices manual for electronic discovery in civil litigation. This could address the
issues of Edentiﬂca'ti'dn, scope, and preservation of electronically stored information likely to be
involved in specific types of civil cases.”); Thomas Y. Allman, Local Rules, Standing Orders, and
Mode! Protocols: Where the Rubber Meets ithe (E-Discovery) Road, 19 Rich. J.L. & Tech. 8, 38
(2013) ("At least thirty-two districts, however, have acknowiedgad the discovery of electronically
stared information in civil Iitigation. Of these districts, seven merely make passing reference to e~
Discavery in thelr local rules. Another twelve districts emphasize e-Discovery topics deemed most
worthy of attention at Rule 26(f) conferences. Nine districts, as well as others using model
orders, have adopted pragmatic soluticns that address gaps in the Amendments more
aggressively. At least five additional districts have refeased non-binding guidance for parties on

"y

the topic of e-Discovery.”}.

48 Tea The Sedona Conference Cooperation Praclamaticn: Resources for the Judiciary 9 (20143
{Public Comment Version) (making similar recommendations).
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o, Reasons

Even brief oral arguments require an attomey {o prepare, travel, wait in the court,
present argument, and then return back to their office. Oral arguments also consume
imited court time that could be dedicated to trial work. These costs can be avoided by
allowing some motions to be decided on the pleadings alone. King County Superior
Court and the U.S. District Courts of both of Washington's federal districts resolve most
non-dispositive motions without requiring oral argument for non-dispositive motions,®
Not requiring oral argument for all motions will also help make district court a more
attractive forum for civil cases.

The Task Force's recomimendation is based on King Coum’cy Superior Court’s Local
Rule LCR 7(b)(3). o

i0.Pretrial conference
&, Current practice

The current civil rules do not provide stalt;e\{ﬁide standards for trial management. CR 16
provides that a superior court may, in its discretion, hold a hearing on the conduct of
trial. Trial management tends to be on a case-by-case basis, either based on the general
practices of the trial court judge, or prompted by party objection.

b, Recommendation

court civ il cases he required to
in cases where a domestic violence
10-contact c»rder has been entered between parties, The

The Task Force recommends the partie
prepare a joint Trial Manag
protection order or a criminal
report wili anci de:

« .The natureand a brik non- af@umerwtatiize summary of the case;

@ 1‘A Enst of issues whach are not in dispute

e Alist Gf Issues that ate in dispute;

& Suggest;m by eithe
presenting each, party
witnesses per part

irty for shortening the trial, including time limits for
case at trial, and limits on the number of expert
per issue;

o An index of exhibits {excluding rebuttal or impeachment exhibits);

« A list of jury instructions requested by each party; and

* See King County LCR 7(B)(3); Local Rules W.D. Wash. LCR 7(b¥(4); Local Rules E.[3. Wash,
LOR Z(R)(3X(C).
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e Alist of names of all lay and expert witnesses excluding rebuttal witnesses.

The discretionary hearing currently available under CR 16 will remain available if the
parties cannot reach an agreed report, if one of the parties refuses to cooperate, or if
there is a domestic violence protection order or a criminal no-contact order enterad
between parties. After receiving a trial management report or holding a hearing, the
court will enter & Pratrial Order as provided in CR 16.

¢, Reasons

Trial may be the single most expensive and time consuming aspect of litigation.™
Perhaps for this reason, the number of civil jury trials is decreasing.”’ But because
having a jury of your peers make a determination of the facts of 2 case has long been
the backbone of the American civil justice system,>? there will be a loss to our society if
this method of resolving disputes betwaen peopée is fost due to the sheer expense to the
parties.” It is also an access-to-justice issue—if the common man or woman cannot
afford entry to the courtroom, they are d_e‘med access to the core of our justice system.

0 See Paula Hannaford-Agor & N|cole LW ers, NCSC, Estlmatmg the Cost of Civil Litigation 7
(2013) ("For all case types, & trial is the single most time- intensive stage of litigation,

encompassing between one ~third and ona-h {f of totai iitl at|on time in cases that progress all
the way through ma% ”} R

Sy according to statm court diSDOSEtIOﬂ data col,_ ted by NCSC from 2600 to 2009, the
percentage of civil jury trials;dropped 47.5% across the period to a low 0.5% in 2009.” TAALS &
ACTL, AReturn to:TriaIs Im'p,z‘ ntmg Eﬁ’ectlve Short, Summary, and Expedited Civil Action
Pragrams inl (2012), see alse Marc Galanter'f& Angeia Frozena, Pound Civit Justice Inst,; 2011
Forum for:State Appei! ate Court Judges The Continuing Decling of Civil Trials in American Court
2 (2011) ("The’ recent data o :cavul trials can be summed up in two stories: no news and big
news, The no rvews story is that the trend fines regarding the decline of trials are unchanged.

The big news story is 'i:hat the cnvki trial seemns to be approaching extinction.”).

> The federal mmtltutmn direc _s' that the right to a jury trial shall be preserved, U.5. Const.
amend. VII, and our state ccmtatuuan declares that right “inviolate,” Const. art. 1, § 21. See also
Parsons v, Bedford, 28 1.5, 433, 466 (1830) (“The trial by jury is justly dear to the American
peopie. It has always been an object of deep interest and solicitude, and every encroackment
upon it has been watched with great jealousy. The right to such a trial is, it is believed,
incorporated into, and secured in every state constitution in the union ... As soon as the [U.S.
Clenstitution was adopted, this right was secured by the seventh amendment of the constitution
proposed by congress; and which received an assent of the people so general, as to establish its
importance as a fundamental guarantee of the rights and liberties of the people.”).

» %The dedline in jury trials has meant fewsar cases that have the benafit of citizen input, fewer
rase precedents, fewer jurors who understand the system, fewer judges and lawyers whe can try
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Requiring parties to consider limiting the length of trial, the number of withesses, and
focus on the issues actually in dispute, will encourage shorter, less costly, and therefore
more available trials. Reducing the number of expert witnesses in particular shouid
decrease costs, both in trial and preparation time. In the Task Force's survey, nearly half
of the respondents considered expert witness expenses as a driving force of rising
litigation costs, and iimiting experts was one of the respondents’ most-volunieerad
solutions.

The Task Force considered imposing presumptive limits on time available to the parties
to present their case at trial and on the number of expert witnesses available to each
party. However, the Task Force ultimately decided this would take teo much away from
the court’s discretion. Presumptive limits would also not take into account a case’s
particular facts and needs. Instead, the Task Force déé“'ded to require the parties to
consider adopting limits voluntarily, subject to the court’s approvai This will engage the
parties in the fask of containing trial cost whlie preserving JudiCia! dlscret on and
authority to manage the courtroom. it i

11.District court

a. Current practice

District courts’ civil jurisdiction includes damages for injury to individuals or personal
property and contract disputes in amoun*’c*s”up to $75,000. CrRLI 3.3(a)(2) gives
precedence to scheduling criminal trials over csvnl{ trials, and many district courts also
hear criminal motions before civil motions, Asid: 'Lfrom cramanal cases, many of the cases
filed in district court are mfracts' 5, coiiectlon act;ons, ‘or domestic viclence or anti-
harassment protection orders

Many recommendatlens aireacﬁy 'cﬁiscussed affect district court:

e Initial case schmdule 1ssued on filing, with a &-month period from ﬁ;ng to trial,
except in cat:,goraes f cases as determined by individual county™

. Manﬁatoryﬂéa_réy discovery conference®:

«  Mandatory initial, expert witness, and pretrial disclosures except for categores of
cases exempt from initial case schedules®

jury cases—and averail, a smudge on the Constitutional promise of access to civil, a5 weil as
criminal, jury trials.” TAALS & ACTLA, A Relurn To Trals, supra note 51, at 1.

5 Soe supre pages 16-18.

% See supra peges 22-25,
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e Principles of proportionality and cooperation incorporated into discovery rules®’;

= Number of interrogatories allowed without prior court permission of the changed
to 15, including discrete subparts™;

« Remainder of federal e-discovery rules incorporated into state rules™; and

« Non-dispositive motions decided on the pleadings, uniess the court permits oral

argument.ﬁo

The Task Force additionally recommends extending the district court’s jurisdiction to
include claims up to $100,000. District court jurisdiction should also expand to include
unlawfui detainer proceedings under Chapter 58.12 RCW and anti-harassment
protection orders involving real property, so long as the d sputes remain within the
nroposed $100,000 jurisdictional limit.

& Reasons

District court Is sometimes perceived as inhospitable to civil Iitégatibr_; and is an
underusad civil litigation forum. According to responses to the Task Force’s survey,
though over half of respondents reported that over 20 percent of their civil litigation
cases involved amounts under $50, 000—within the dlStrICt court Junsd;ctsonai limit—the
overwhelming majority, 85 percent, conducted Iess,t an a fifth of their civil litigation in
district court. ¢

The Task Force believes district courts can offer an exped|ted and less costly alternative
to superior courts for SOMe cases Its recommendat!ons will make district court a more
viable and affordable forum for civil Iltigation case schedules will keep litigation moving
and focus attorney efforts; eafiy discovery conferences, mandatory disclosures, and
discovery . !smits will stream ine discovery and reduce discovery abuse; eliminating the
need for oral argument will q eatly reduce the costs of motions practice. Raising the
jurisdictional limit will also, make district court more attractive to categories of cases
such as landlord-tenant disputes, or where defendants carry insurance policies of
$100,000. - |

% See supra pages 25-29.
7 See sypra pages 29-32.
% See suprapage 33.

? See suprs pages 36-36.

0 See supra pages 37-38.
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12. Alternative dispute resolution
a, Current practice
Mediation

Litigants who eéngage in mediation mostly (but not invariably) do sc in the form of a
“summit conference™late in the case, after discovery has been completed, sormetimes
on the eve of trial. To make mediation sessions more productive, mediators regularly
engage in pre-session contact with attorneys or parties. District courts in Clallam, King,
Pierce, Thurston, and Skagit County require pretrial settlement or mediation
conferences.

Private arbitration

Private arbitration is entered into by contract between the parties. Arbitration has
increasingly come to resemble full-scale litigation in terms of time and expense. As with
civil litigation, much of the cost increase comes from expanding discovery practices.

Mandatory arbitration

The Mandatory Arbitration Act, Chapter 7.06 RCW, a d the Mandatory Ak’b’étration Rules
make civil cases involving claims of $50,000 or less subject to arbitration.
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b, Reacouruniendation
Mediation

The Task Force recommends requiring mediation in superior court cases befora
completing discovery unless the parties stipulate that mediation would be inappropriate,
or one or more parties show good cause, Parties seeking to avoid mediation, or deiay
mediation until after discovery, will need to file their stipulation or reasons for good
cause after holding the Rule 26(f) discovery conference. Unless the court then waives
the requirement, the parties will be required to mediate no later than 60 days of
completing depositions of the respective parties, or 60 days before the start of trial,
whichever is sooner.®! Unlass excused by the court, all parties attending mediation must
have in attendance a person with full settlement authority.

The recommended mediation deadline falls earlier than eve-of-trial summit mediation,
but even earlier mediation may be possible and beneficial in many cases. The Task
Force supports approaching the various WSBA sections about deveiopmg standards for
the timing of early mediation within their. respectrve practlce areas.

The Task Force also recommends promulgat.ng a set of suggested medrat on practices:

¢ Parties should consider engagmg in medlation a‘t an earlier stage than required
by the rules. Certain types of cases typically reqwre little discovery. Very early
mediation can be fruitful in such cases ‘

= Parties should cons:der engagmg;m llmlted~5cope mednataan focused on specific
issues: - a i g

o Even when thele is fittle poss:bmty of settling all issues in a dispute, or of
: 'Efsetting issuies before conductmg discovery, the parties should consider

medi atmg pa' cuiar issties, that msghi: be resolved.

o Incases where dsscovery is E ikely to be extensive or contentious, the
o partzes shouid%mns;der madiating the scope and conduct of discovery.

»  Parties and: medlator“ should consider varying the format of mediatio
depending on the needs of the case and disposition of the parties:

o Conducting mediation as a series of sessions rather than a one-day

avent; or

b settiement conferences will continue to be avallable in all cases, including after the deadline
for mandatory mediation has passed.
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o Using shuttle-style mediation, in which the mediator meets with the
parties individually, to identify areas of potential settlement before the
parties’ positions are entrenched.

e Mediators should consider pre-session meaetings, in person or by phone:
o With counsel; or
o With counsel and client.
Private arbitration
The Task Force recommends promulgating a set of suggested arbitration practices:
+ The arbitrator should identify the scope of arbrtratrcm with input from the parties.

s Parties should consider limiting or eEzmmatlng the !ength and number oF
depositicns and the extent of expert discovery '

« Parties should consider voluntarily narrowang the sc_:ope of arbitration at outset.
For example, selecting a single arbrtrator conducting focused single-issue
arbitration; establishing specific !lmltataons on reilef

e If not already contractually agreed among;t £e parties, arbitrators shauld consider
scheduling planning and’ coordmatmg meet _gs upon selection to set the terms
and conditions of the arbitration process

e The fo!lowmg topics should be addressed he arbitration contract. If theyare

or whether rts-scope Rhouid be hmrted to one or more specific issues:

: o What proced:uraf ruies will govern conduct and Ecscatren of proceedings

o ifijﬁé}:_iimits W ;E}e placed on discovery, for example, lay-dowrt discovery
or e4d§sc0very ules. Without some discovery limits, there is little
difference between arbitration and full-scale litigation;

o What jurisdiction’s substantive law will govern resolution of the dispute:

o Whether mediation is required either before arbitration or early in
arbitration, and if so on what schedule;

o What interim relief, if any, will be available, whether injunctive or
otherwise;

o Whether o allow expedited electronic exchange of briefs, subimitials, and
other documents;
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o Whether to allow pre-hearing motions for summary judgment o partial
summary judgment;

o What timing should be required for the arbitration process: (1} mandate
either to conduct or consider early mediation; (2) date(s) to commence
and cormplete discovery; (3) date for final coordinating conference prior
to hearing on the merits; (4} date to commence hearing on the merits;
(5) duration of the hearing day, and possible imposition of time limits on
presentation of evidence and argument; and

o Final award: (1) time limit on the arbitrater or panel between completion
of hearing and issuance of award; (2) form of award (basic, reasoned, or
detailed findings and conclusions), including a specific statement if the
parties do not want a compromise or"split the baby” award; (3) what
permanent relief may be granted (legal or equitable); (4) whether to
allow award of costs and fees; and {(5) whether to allow judicial review.

Mandatory arbitration

The Task Force makes no recommendation éé to mandatory arbitration. Mandatory
arbitration will continue to be avaslabie to pames m superlor court civil cases involving
claims of $50,000 or less.

& Reasons

Mediation

Early mediation offers benefits both over ;!i’gi’gatibn and late-stage mediation. °% When the
ADR Subcommittee surveyed Washington State mediators, it found that parties who

° Judicial Council of Calif., Ad%ﬁ'n Office of the Courts, Evaluation of the Early Mediation Pilat
Programs (2004) l’f ndmg that, m 2 30-month study of five early mediation programs, each
program decreased the trial rate . the time to disposition, the litigants’ costs, and the courts’
workload; while increasing the tngants satisfaction with the dispute resolution proceass); Donna
Stienstra, Molly Johnson & Patricia Lombard, Fed. Judicial Ctr., Report to the Judicial Conference
Committee on Court Administration and Case Management: A Study of the Five Demonstration
Programs Established Under the Civil Justice Reform Act of 1990 at 235-36 (1997} {finding that
cases in a mandatory early assessment and mediation program reduced the average disposition
time by two months and estimated litigation costs by $15,000 per party over cases particpating
ir optional mediation); John Lande, 7he Movement Toward Early Case Handiing i Courts and
Private Dispute Resojutions, 24 Ohic St. 1. on Disp. Resol. 81, 101 (2008) ("Time and Cost
savings are presumnably related to the time in the process when parties begin mediation because
cases that start mediztion late in {itigation have less time and money [0 "save” compared to the
normal litigation process.”),
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engaged in early mediation realized significant savings: costs associated with discovery,
trial preparation, and expert witnesses could be largely avoided, Those parties also
avoided other negative effects of undergoing litigation—often a stressful and disruptive
nrocess—by shortening the time between the emergence of a problem and finding 2
solution.

Respondents to the Task Force’s survey rated depositions as the most effective form of
discovery for resolving disputes: 22.1 percent rated it extremely effective, and the
combined total for effective, very effective, and extremely effective was 92.1 percent.
After party depositions, both sides should have enough information to mediate
effectively.®”

The Task Force recommends mediation after party depositions because such depositions
can occur before the bulk of other discovery costs Eﬁéi?e accrued, yet are highly effective
at clarifying and resolving factual issues. This shouid not be v:ewed as an authoritative
definition of early mediation, but rather as a date on which some of the benefits of truly
early mediation may stiil be realized. Because the time at which early mediation will be
rnost fruitful will vary depending on the type of case, the individual WSBA sections wil
be best positioned to develop gwdellnes about what arsy mediation means to their
respective members, .

Pre-session contact is a growing trend mong mediators. More than half the mediators
interviewed by the ADR Subcommittee ‘reported that they regularly engaged in such
contact, which heips famlllarlze the mediator with the facts and disputes, focus the
attorneys on key i assues and !ower barriers to resoiutéon As a result, the pre-session
contact made actual medaation Eikeiser o brmg resolution, Breaking mediation intp a
series of shart meetangs can Jike vwse mcrease the effectiveness of mediation by allowing
more time for both sides tc er the, issues, instead of concentrating the mediation
ﬁFQCGSS;IntO a single hi igh-stakes event.

Private arb/tfaz’ o

Arbitration’s traditmna§ advantage aver cavui litination, reduced time and expeanse, has
been eroded by the expandmgiscope of discovery in arbitration. Streamlining the typical
arbitration would make the i‘:‘akCtICé: more efficient and attractive. However, private
arbitration is 2 COi"etractijéizéf'"F'air between the parties, into which the Bar has little

% Mediation need not wait until the parties have complete information. A vast majority (from 76—
9 percent, depending on the jurisdiction) of attorneys in cases within federal ADR demonstration
nrograms reported that the first ADR contact {(mostly mediation) occurred “at about the right
time™—despite the fact that the cases were referred to ADR at very different stages. Stienstra, of
al., Stugy of the Five Demonstration Programs, supra note 62, at 20,
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authority to intrude. For that reason, the Task Force recommends creating a series of
best practicexs to which arbitrators and arbitrating parties can refer. These practices are
hased on the professional experience of the members of the ADR Subcommitiee, as well
as input from experienced arbitrators and lawyers who frequently participate in
arbitration.

Mandatory arbiiration

The mandatory arbitration rules were intended to give parties in low-stakes cases access
to a trial-like procedure. However, the Task Force’s recommendations will increase
parties’ access to relatively quick and affordable trials, by making the district courts
more attractive to litigants and by introducing Tier 1 in superior court. Parties may
choose to forgo mandatory arbitration once these @ther cptions become available.
Further, currertly courts and parties incur s;gn!ﬁcant expenses because of de novo
appeals from mandatory arbitration, At this point the Task Force cannot predict to what
extent parties will continue to access mandatery arbitration. The Task Force therefore
makes no recommendation at this time, »
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Conclusion

Courts, litigants, and lawyers across the country are faced with escalating litigation
costs. Litigants may lose access to the civil justice system if they cannot afford to
vindicate or defend their rights in court.

Washington is not the first state to recognize the problem, nor the first jurisdiction that
has decided to address it. The Task Force has benefited from the lessons learned, and
the choices made, by similar task forces from outside Washington. Equally important,
the Task Force has drawn on the experience and opinions of the judges, lawyers, and
other knowledgeable parties whom it interviewed, surveved, and met with—and of those
who have agreed to serve as members. This report, and the recommendations it
contains, rests on this broad base of practical knowledg

The Task Force’s recommendations aim to make our courts affordable and accessible
while preserving the paramount goal of justly resolving dasputes -Some of the

recornmendations are bold, some minor; none are made lightly. They are the result of
four years of study and deliberation. iy

The ultimate success of these recommendati’oins shdu‘iat;he Board of Gb\fé'rnors
approve, will depend on buy-in by the bench and bar. The Task Force urges the Board
not only to adopt these recommendatlons, but to help educate the judges and lawyers
who will be responsible for making the recommendatmnsa reality. One of the
recommendations reéates the prmaples of proportaonahty and cooperation, and these
two principles mfuse the entire y of the Task Force swork. Controlling litigation costs
means making those costs propbrtzenai to the issues from which litigation arises.
Achieving prqgggtzona! ty, kmg steps towards that goal, will take the cooperation of
all of ug who work in and ur state’s courts -Only together can we ensure that
justice is available for all, "y
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The following Judges have applied for the position on the Courts of Limited Jurisdiction Case Moanagement
System (CLI-CMS) Court User Work Group (CUWG):

ludge Tam Bui — Snohomish District Court

Judge David Larson ~ Federal Way Municipal Court
Judge Aimee Maurer - Spokane District Court

Judge Linda W.Y. Coburn - Edmonds Municipal Court
Judge Brian Sanderson —~ Yakima District Court

Judge Matthew Williams — King County District Court

O U A W e

The foliowing are e-mails from Judges interested in the CUWG FPosition:
1. Judge David Larson

Sharon: |am interested in serving on the CUWG. However, I would rather be henest and not get the
appointment than fool you into believing that | will just fall in lock-step with the prevailing view. With that
said...my hope is that my court will be a direct user of the new CLI-CMS, but we are currently developing a
CMS that will operate parallel to 1S that will do more than outlined below (i.e. we will be able to do more than
*...enable courts and probation departments to more quickly and efficiently manage cases”). We will continue
1o enter ail of the same elements that we have been entering in JIS with our new sysiem sp we are in no way
abandoning JIS. However, our new system will allow efficiencies for the court, probation, prosecutors, and the
defense attorneys that appear in our court by offering document automation, paperless files, and business
rules that automate scheduling and other court functions. It will also allow lawyers and defendants to set up
accounts that will let them interact with cases and create documents. I would hope that my appointment to
the CUWG would bring these same efficiencies to the new CL-CMS system, but [ may not be the right person
if the new CLI-CMS will only assist the courts/probation in being more efficient. My court would actually lose
key capabilities if the new CMS-CLJ did not allow all end-users to be efficient. 1 am also on record supporting
the development of a data exchange that would allow different systems to communicate with the new CLj-
CMS. ! continue to hold the belief that this should be an essential element of any new CLI-CMS so I may not
be the right person if that voice is not desired on the CUWG.

i will not be available for the meeting on February 25th and 1 will be out of town the week of March 23rd if
that makes a difference to0.

Thank you.
ludge David Larson
Federal Way Municipal Court
2. Judge Linda Coburn
Hi Sharon,
if there is any possibility the monthly meetings are changed so that they fall on days other than Wednesdays, |
would very much fike to jein this group. Wednesdays are my big court calendar days and includes motions

hearings so it is difficult for me to miss that day so often. It sounds like this is a well-established group with a
schedule that has worked for current members, but | thought P would respond as an FYL



84

Judge Linda W.Y. Coburn
Edmonds Municipal Court
250 Fifth Avenue North
Edmonds, WA 88020
425-771-0211

2. Judge Brian Sanderson
Helle Sharon,

I am interested in volunteering as a member of the CUWG. if appointad, | can attend the February 25, 2015
meeting. | will try to call you to obtain more information.

Thank you,
Brian Sanderson

From: Harvey, Sharon [mailte:Sharon. Harvev@courts.wa.gov]
Sent: Friday, February 06, 2015 4:12 PM

To: Brian Sanderson

Cc: Steiner, David

Subject: RE: CUWG

Judge Sanderson,

Thank you for your interest in the CUWG position and for your telephone call today. [ would also like to thank
you for sharing your technology experience. We will be sure to contact you as soon as a decision has been
made for the CUWG position. Have a wonderful weekend.

Sharon R. Harvey

Court Association Coordinator

Office of Trial Court Services and Judicial Education
Administrative Office of the Courts

PO Box 41170

Olympia, WA 98504-1170

{360) 705-5282

Sharon.Harvey@coouris. wa, gov

Sharon,
it appears that service on the CUWG would require me to miss two days of court a month for the next five
vears. | am concernad that our budget may not be able to handie my absence. Does AOC reimburse for Pro

Tem coverage?

Brian Sanderson



4. ludge Tam Bul
Fam interested and willing to give time o participate.

Tam Bui, Snchomish County District Court
425-388-3598

5. Judge Matthew Willlams
| would like to volunteer to serve as part of this work group.

As you know, | was the moderator of our Plenary Session on Technology and Court Management Systems at

the 2012 Spring Conference. Vve been directly involved in the creation and development of case management

and document management systems with state and federal agencies as well as in the private sector.
Fwould appreciate the opportunity to serve cur community as part of this Work Group.

Matthew Williams

Judge, King County District Court
Matthew. williams@kingcounty.gov
206-477-0477

6. ludge Almee N. Maurer

Ms. Harvey: | would be interested in participating in the volunteer position for the DMCIA Court User Work
Group. If you would send me some information regarding this opportunity t would be very grateful. Should
vou have any gquestions or concerns, please do not hesitate to contact me.

Best Regards,
Almee N, Maurer
Spokane County District Court Judge
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1 Introduction

The Courts of Limited Jurisdiction wish 10 acquire and implement at a siatewide level, a
commercially available off-the-shelf court case management system fo replace the
aging District Court Information Systerm (DISCIS) aka Judicial Information System (JIS).
On April 25, 2014, the Judicial Information System Committee (JISC) authorized the
oroject and the formation of the CLJ Project Steering Committee and the CLJ Count
User Work Group (CLJ-CUWG) to establish an effective projsct govemnance structure
ensure a successiul project.

The CLI-CUWG will serve as subject maiter experts on court business processes, court
operations, and the use of the DISCISAJudicial information Systerm {(JI8) for the
purposes of defining and implementing the court’s desired business processes and
requirements through a case management system.

2 Purpose _

The CLJ-CUWG is nesded to support the project by providing guidance and essential
information regarding the court’s business processes and requirements. The CLJ-
CUWG will work closely with AOC’s Court Business Office (CBO) and the CLJ project’s
business analysts to capture and document the desired processes 1o be impiemented
vig & new case management system.

The CLJ-CUWG will be a decision making body in regard to the court’s business
processes and requirements; ensuring that the process and requirements baing
captured are complete and accurate.

The CLJ-CUWG will strive to identify opportunities to establish common cournt business
processes that could be packaged and configured as a model for deploying a new case
managemsnt system across the state.

The CUWG will alse need to provide insight on potential impacts, opportunities, and
consirainis associated with the transition 1o a new case management system,

The CLACUWG will need to exist throughout the duration of the CLJ-CMS project o
provide consistency.

3 Sponsor
The Judictal information System Committee (JUBC) Is the sponsor for the formation of
the CUWG.

4 Guiding Principles
The CLJ-CUWG will be guided by the following principles:
»  Members will have a statewide and system-wide view of court operations, and
shall pursue the best interests of the court system at large while honoring local
decision making authority and local practice.

Courts of Limited Jurlsdiction - Court User Work Group Charter
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» Members will make timely decisions as needed {0 successlully implement a
statewide solution.

+  Members will be open to changing practices where it makes sanse.

»  Members wili not avoid or ignore conflicting processes, requirements, and
stakeholder views, and will proactively discuss and resolve issues.

«  Members will strive {0 build a healthy and collaborative partnership among the
court stakeholders, the AOC, and vendor representatives thal is focused on
providing a successful outcome,

¢  Members will ensure the CLJ-CME Project Team compleie and document
validated court functions and processes to arrive at a complete understanding of
the current and desired future state of court business processes.

s  Members will work to understand the features and capabilities of the new case
management system.

s  Members will fulfill a leadership role in communicating with their peers about
issues and decisions.

e Members will be guided by the Access to Justice Technology Principles.

5  Declsion Making and Escalation Process

The CLJ-CUWG should work towards unanimity, but make decisions hased on majority
vote. Decisions made by the CLJ-CUWG are binding. Issues that are not able to be
resolved by the CLJ-CUWG will be referred to the CLJ-CME Project Steering
Commities for resolution. Any issus that cannot be resolved by the CLJ-CMS Project
Steering Committee and will materially affect the project’s scope, schedule or budget,
will be referred o the Judicial Information System Committes (JISC) for a final decision.

5 Membership

The CUWG will include representatives from the District and Municipail Court Judges’
Association (DMCJA), the District and Municipal Court Management Association
(DMCMAY, the Misdemeanant Corrections Association (MCA), the Administrative Office
of the Courts (ADC), the Washington State Bar Association (WSBA), and the Access To
Justice (ATJ) Board.

Membership from the court should include a cross section of different geographic

lncations and court characteristics {district court, municipal court, court size, rural,
metropolitan, efe.).

Couris of Limited Jurisdiction - Court User Work Group Charter 4



The CLICUWG will be comprised of 15 total members of whick only 11 are voling
merbers who are direct users of the system and 4 are non-veting members.

The voting members will be appointed by the following associations and organizations:
e 2 members from the District and Municipal Court Judges’ Association (DMCJA)
o 5 members from the District and Municipal Court Management Association
(ODMCMA)
+ 2 members from the Misdemeanant Corrections Association (MCA).
¢ 2 members from the Administrative Offics of the Courts (ADC).

The 4 non-voting members will be appointed by the following associations and
organizalions:
» | representative from the DMUMA from a court that has not expressed an intanl
to use the stalewide case management solution provided by AOC,
« 1 represeniative from the DMCJA from a couri that has not exprassed an intent
o use the statewide case management solution provided by AOC.
» 1 representative from Washington State Bar Association (WSBA),
» 1 representative from the Access 1o Justice Board (ATJ).

Non-voting members are encouraged to provide subject matter expertise and inpui into
“the decision making process. Other subject matter experts may be invited to provide
additional detailed information 1o support and inform the decision making process.

All CLJ-CUWG members should have deep knowledge of court functions, business
processes, and business ruies in the following areas:
s  Manage Case
o Initiate case, case participant management, adjudication/disposition,
search case, compliance deadiine management, reporis, case flow
lifecycle
s Calendar/Scheduling
o Schedule, administrative capabilities, calendar, case event management,
hearing outcomes, notifications, reports and ssarches
» zniity Management
o Party relationships, search party, party management, reports and
searches, administer professional services
» Manage Case Records
o Docketing/case notes, court proceeding record management, exhibit
management, reports and searches
»  Pre-/Post Digposition Services ~
o Compliance, access 1o risk agsessment {ools, reports and searches
¢ Administration
o Security, law data management

Couris of Limited Jurisdiction ~ Court User Work Group Charter
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7  Membership Terms

CLI-CUWE members must be consistent to maintain continuity and minimize risk.
Mambers are expected to attend ali meetings for the duration of the project. [f amember
is not able to attend a mesting, the member must delegate an alternate or proxy from
their association in advance and notify the AOC CBO.

District and Municipal Court
Judges’ Association

Judge AW, Buzzard,
Lewis County District Court

Judge Patricia Connolly Walker,
Spokane County District Court

(non-voting)
Judge Donna Tucker,
King County District Count

District and Municipal Court
Management Association

Ms, Suzanne Elsner,
Marysville Municipal Court,

Ms. Paulette Revoir,
Lynnwaed Municipal Court

Ms. Ay Shaffer,
Tukwila Municipal Court

Mr. Maury Baker,
Kitsap County Distriet Court

Ms. Karen Carr,
Pierce County District Court

[non-voling)
Ms. Leanna Young,

King County District Court

Misdemeanant Correclions
Association

Mindy Breiner,

- Tukwila/SeaTac Municipal

Probation Services

Kristine Nisco,
Pierce County District Court
Probabtion Department

Administrative Office of the
Courts

e Kruger,
information Services Division

- Michelie Pardes,

Courig of Limited Jurisdiction - Couwrt User Work Group Charter



Judicial Services Division

Washington State Bar Bh
Association
Access to Justice Beard 8D

8 Roles and Responsiblilities

HEBC ~ The JISC shall authorize the creation of the CUWG and is the final authority
when issues are escalated by the CLJ-CMS Project Steering Committee that affect
scope, budgst and/or schedule,

CLJ-CMS Project Steering Committee — The project steering commitiee will
establish the CLJ-CUWG charter and provide overall guidance and decision making
authority on issues that are not resolvable at the CLJ-CUWG level.

Associations ~ The various associations will select members to represent them on
the CLJ-CUWG.

CLJ-CUWG Members ~ The CLJI-CUWG members will actively participate in court
business process discussions, make timely decisions, and complete assignments as
needed to accomplish business process initiatives, improvements, and
standardization.

« ldentify common court business processes that could be packaged and
configured as a mode! and used for deployments 1o courts with similar
characteristics

» Identify opportunitiss to refine court business processes through review,
analysis and continuous process improvement

«  Must be open {0 new ideas and new ways of doing things

e« Ensure thal court business processes and requirements are complete,
accurate and documented

s Provide insight on potential impacts, opportunities, and constrainis associated
with transiorming court business processes and transitioning to new systems.

= Advocate for the agreed-upon process changs, innovation, and
standardization

» Advocate for and communicate decisions and changes 10 their staff,
solleagues, assoclations, and coworkers

Court Business Office — The CBO staff will facilitate the CLJ-CUWG meetings and
work collaboratively with the CUWG, vendor reprasentatives, and others in AQC in
identifying common court business processes that could e packaged andg

Coudds of Limited Jurisdiction - Court User Work Group Charter 7
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configured as a modet for deploying & new case management system across the
state. CBO staff wil regularly report to the JISC on the activities of the CUWG,

CLJ-CMS Project Team ~ The proiect team is responsible for providing the project
plan, executing the project activities, and making decisions at the project level that
do not have a significant impact on the overall schedule, scope, and budget.
Additionally, the project team will provide analysis and documentation to suppori the
CUWG, the project steering commitiee and/or sponsors for business decision
processing when the decision cannot or should not be made at the project level,

AOC CLI-CMS Project Sponsors (State Court Administrator, Information Services
Division Director and Judicial Services Division Director) — The project sponsors
make non-policy decisions that have an impact on the scope, schedule or budget for
the CLJ-CMS project and provides analysis to the ADC and the CLJ-CUWG to
support the decision making procsss when escalated to the CLJ-CME Project
Steering Committee.

9 Meslings
» The CLJ- CUWG shall hold meestings as necessary by the project schedule and
associated deliverables.
« Travel expenses shall be covered under the project budget.
» There must be a guorum of 6 voting members present to hoid a vote; 1 from the
DMCJA, 3 from the DMCMA, 1 from the MCA, and 1 from the AOCC.
» |f a voting member is not available, proxy voting is allowed.

Meeting Frequsancy:

»  Meetings will be scheduled as needed, but are expected t0 be monthly.

s The meeting will ba held in-person at AOC’s SeaTac facility or a designated
alternate facility.

«  Meetings will begin promptly at 8 a.m.

« It is expected that each mesting will last up 1o € hours.

»  Voting members will be mandatory altendees on mesting schadule notices and
every effort will be made to avoid scheduling conflicts.

¢ Subject matter experts brought to the meeting by the members — {0 provide
expert information on a specific topic - wili be identified in advance to ensure that
they are included on the agenda and receive meeting materials,

«  AOC's CBO will facilitate the meetings and will be responsible for providing the
members pertinent meeting information and artifacts al least 3 days before the
scheduled meeting.

Decisions:
s The CLJ-CUWG will use the majority voling model
« Voting members who disagree or have concerns with a decision must articulate
the reasons for the conflict and concern. The concemns will be documented by the
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CRBO and the work group will strive to answer and address the conflict until all
members are comfortable with the direction to move forward,

« |f all options have been explored by the group and a clear impasse exists, the
issue will be directed to the CLJ-CMSE Project Steering Committee for direction
and decision.

o Decisions must be made in a timely manner {o ensure the successful progression

of the project activities dependent on the completeness and accuracy of the
business processas and requirements.

» All decisions that materially impact scope, schedule or budget of the project will
be automatically escalated to the CLJ-CMS Project Manager to ‘f@ imw the
agtablished govermance process.

10 Budget

There is no designated funding for the CLJ project in the current biennium. Al project
resources for the initial phase of this project will be provided using internal AQC staff.
Staffing is dependent on current workloads and staff availability. Future phases of the
oroject are dependent on funding from the legislature.

Courts of Limited Jurisdiction - Court User Work Group Charder
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11 Bignatures

// ﬂ @,{Hz/

Callie T. Dielz
Washington State Court Administrator
Administrative Office of the Courlg

AL aw(ﬁ? L oA g,/
Date_77- 1 -1

Aimee Vance

Fresident

District and Municipal Court Managemant Association
(DMCHA)

Administrator

Kirkland Municipal Court

Couits of Limited Jusisdiction - Court User Work Group Charter

Date_~__7-{ /%

Honorable Veronica Alicea-Galvan
President

District and Municipai Gourt Judges Assocization
{DMCJA)

Judge

Des Moines Municipaj Court

[ Fir

Date_7~ 24

Deena Kaelin

Prasident

Misdemeanani Corrections Association
IMCA)

Probation Officer

Fuyallup and Milten Munigipal Probation Services
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Afternoon, ludge Clarke and Judge Stelner.

Thank you, both, for the consensus for a meeting in September. | note that at the last en banc
meeting, the court stated its preference to meet on Thursday, September 3 from 2:00-4:00 at
the Tempie of Justice. | also understand that Justice Fairhurst would be issuing an invitation {o
the attendees to a reception at her Olympia home following the meeting.

The chief justice or t will follow up w/you in the coming months to determine any agenda topics
and who will be attending—the court leaves it 1o your discretion on whether to invite your
executive committees or the full association beards.

in the meantime, please do not hesitate to contact me or the chief if you have any questions or
CONCErns.

Julie Keown

Admin. Assistant to Chief Justice Barbara A. Madsen Washington State Supreme Court Temple
of Justice, P. O. Box 40929 Giympia, WA 98504-0929

360/357-2038

iulie. keown@couris.wa.gov
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Greetings:
The following is presented to the Board for its information and consideration,

In November 2014, William Scheidler presented a citizen’s complaint pursuant to CrRLJI 2.1(c)
to the Kitsap County District Court seeking to inifiate 2 criminal action against David Ponzoha,
clerk of Division II of the Court of Appeals. Scheidler wanted seven gross misdemeanors and

one misdemeanor charged against Ponzoha based upon actions taken by Ponzoha in his official
capacity.

A hearing was conducted pursuant to CrRLJ 2.1(c), the Honorable Stephen Holman presiding.
Judge Holman took the matter under advisement.

On December 11, 2014, Judge Holman issued a written ruling denying Scheidler’s request to
institute criminal charges against Ponzoha.

No appeal was taken from Judge Holman’s ruling.

On February 5, 2015, Scheidler presented a demand to recall Judge Holman to the Kitsap
County Auditor alleging that Judge Holman’s actions in the citizen complaint proceeding
justified a recall election pursuant to RCW 29A.56.110, which reads:

Whenever any legal voter of the state or of any poiitical subdivision thereof, cither
individually or on behalf of an organization, desires to demand the recall and discharge of
any elective public officer of the state or of such political subdivision, as the case may be,
under the provisions of sections 33 and 34 of Article 1 of the Constitution, the voter shall
prepare a typewritten charge, reciting that such officer, naming him or her and giving the
title of the office, has committed an act or acts of malfeasance, or an act or acts of
misfeasance while in office, or has violated the cath of office, or has been guilty of any
two or more of the acts specified wn the Constitution as grounds for recall. The charge
shall state the act or acts complained of in concise language, give a detailed description
including the approximate date, location, and nature of each act comiplained of, be signed
by the person or persons making the charge, give their respective post office addresses,
and be verified under cath that the person or persons believe the charge or charges to be
true and have knowledge of'the alleged facts upon which the stated grounds for recall are
based.

For the purposes of this chapter:

(1) "Misfeasance” or "malfeasance” in office means any wrongful conduct that affects,
interrupts, or interferes with the performance of official duty;

(a) Additionally, "misfeasance” in office means the performance of a duty in an
improper manner; and
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(b) Additionally, "malfeasance” in office means the commission of an unlawful act;

(2) "Violation of the oath of office” means the neglect or knowing failure by an elective
public officer to perform faithfully a duty imposed by law.

Pursuant to RCW 29A.56.120, the Auditor’s Office promptly served a copy of the charge on
Judge Homan and certified and transmitted the charge to the Prosecutor’s Office to prepare the
ballot synopsis provided in RCW 29A.56.130.

RCW 29A.56.130(1) requires the Prosecutor’s Office, within 15 days after receiving the charge,
to formulate a ballot synopsis of the charge of not more than 200 words. The ballot synopsis
shall then be certified and transmitted to the person filing the charge and the official subject to
recall. The Kitsap County Prosecutor’s Office is currently reviewing the recall petition.

The Prosecutor’s Office shall alse additionally certify and transmit the charges and ballot
synopsis to the superior court, and shall petition the superior court to approve the synopsis and
to determine the sufficiency of the charges. RCW 20A.56.130(2).

Within 15 days after receiving the petition, the superior court shall conduct a hearing without
cost to any party and determine (1) whether the acts stated satisfy the criteria for which a recall
petition may be filed, and (2) the adequacy of the ballot synopsis. RCW 29A.56.140.

The clerk shall notify the parties. Both parties may appear with counsel. RCW 29A.56.140,

If the petition 1s approved by the superior court, signafures in support of the recall petition of at
least 25% of the total number of votes cast for Judge Holman’s department in the last election
must be secured. RCW 29A.56.180.

if the petition for recall bears the required number of signatures of certified iegal voters, a date
for the special election shall be fixed. RCW 29A.56.210,

Issues:
Several significant issues are presented by Scheidler’s demand for a recall election of Judge
Holman.

1. No Opportunity to Respond Until Ballot Svnopsis Made Public. Much of RCW 29A 567
recall procedural process is mandatory, with no ability of the person subject to recall to
participate. Once the demand for a recall election 1s presented to the auditor, the auditor shall
present the demand to the prosecutor’s office. The prosecutor’s office then shall prepare a ballot
synopsis and present it to superior court. The first chance a person subject to recall has to
respond is in open court only after the ballot synopsis is made public.
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While this is true for any public official subject to a recall demand, such a process places a
significant burden on the judicial branch where a mere allegation of impropricty damages the
integrity of the judicial branch.

2. Sunreme Court the Only Entity Which May Remove a Sitting Judge During a Term. More
significantly, whether a judicial officer can be subject to a recall election is certainly unciear.
When a threat of recall 1s presented based upon actions taken by a judicial officer in his or her
official capacity, the recall threat divectly impacts both decisional and institutional judicial
independence,

Const. art. I, §33, approved in November 1912, authorizes recall of elective public officers.

Every elective public officer of the state of Washington expect [excent] judges of courts
of record is subject to recall and discharge by the legal voters of the state, or of

the palitical subdivision of the state, from which he was elected whenever a petition
demanding his recall, reciting that such officer has committed some act or acts of
malfeasance or misfeasance while in office, or who has violated his oath of office, stating
the matters complained of, signed by the percentages of the qualified electors thereof,
hereinafter provided, the percentage required to be computed from the total number of
votes cast for all candidates for his said office to which he was elected at the preceding
election, is filed with the officer with whom a petition for nomination, or certificate for
nomination, to such office must be filed under the laws of this state, and the same officer
shall call a special election as provided by the general election laws of this state, and

the result determined as therein provided.

Const. art I, §34 requires the legislature to enact necessary laws to carry out Const, art I, §33.

T have not researched the 1912 meaning of the phrase “judges of courts of record” to determine
whether the phrase includes or excludes judicial officers of courts of limited jurisdiction.

The question arises whether the 1980 constitutionaily created Commission on Judicial Conduct
(Const, art. [V, §31) is the sole method for sanctioning and/or removing a sitting elected judicial
officer during his or her term. The CJC is an independent agency of the judicial branch, which
has jurisdiction over all Washington judicial officers. Only the Washington Supreme Court has
constitutional authority pursuant to Const. art. 1V, §31(58) to remove a sitting judicial officer
during his or her term of office.

The separation of powers doctrine and the doctrine of judicial independence are outhined 1n
Const, art. IV, §1:

The judicial power of the state shall be vested in a supreme court, superior courts, justices
of the peace, and such inferior courts as the legislature may provide.
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3. Payment of Judicial Officer’s Attoney’s Fees. Certainly, a CLJ judicial officer subject to
recall would not want to publicly argue his or her own case in response to a recall petition. Such
arguments must be made, and made by an attorney. It would seem that the prosecutor’s office
who is required to review the charges and prepare the ballot synopsis en behalf of the auditor
would be conflicted from representing the judicial officer. If the prosecutor’s office does
represent the judicial officer, must the judicial officer disclose this relationship to all litiganis
appearing before the officer where the prosecutor’s office is a party? Who is responsible for
paying a judicial officer’s costs of counsel?

I present this information to the Board for its consideration. I expect that the superior court will
find Judge Holman’s recall petition not to be authorized by law and dismiss the action.
However, in my opinion the impact of potential statewide recall petitions against courts of
limited jurisdiction judicial officers in response to a litigant’s unsuccessful litigation 1 a most
troubling attack on our judicial independence.

leff

Jetfrey J. Jahnsg
Kitsap County District Court
614 Division Street, MS-25
Port Orchard, WA 98366
360-337-4469
jiahns@co.kitsap.wa.us







ISTRICT AND MUNICIPAL COURT @U@@E&ﬁ \SSOCIATION

LATE FOR ELECTIO
June 2015

Simple majority vote wins.

B g

Fim B

POSITION NOMINATION WRITE-IN CANDIDATE

President ¥ Judge David Steiner
King District Court

President - Elect [} Judge G. Scott Marinella
Columbia District Court
Vice — President ] Judge Scott Ahif

Ciympia Municipal Court

Secretary/Treasurer [} Judge Joseph Burrowes,
Vote For One Benton District Court

Judge Rebecca
Federal Way Munic

Past - President X Judge David Svaren
Skagit District Court

Automatic succession according to
Bylaws

POSITION NOMINATION

#1 Fulltime District Ct [ Judge Douglas Fair ]
Voie For One Snehemish District Court

WRITE-IN CANDIDATE

Judge Michael Finkle

Kin ict Court-
Judge Anthony Howard

nohomish District Court

#8 Open Position udge Karen Donohue N
Vote For One . . L S atfle Municipal Court

0 J{s@g@ Wade Samuelson

Lewis District Court

#9 Open Position ) Judge Tyson Hill N
Vote For One Grant District Court

[ Judge Douglas Robinson
Whitman District Court

MAPrograms & Organizations\DMCJA\Cormmittees\Nom nating\Meeting Material \SLATE 15-16 Sample docx




104



DMCJA BOARD MEETING
FRIDAY, MARCH 13, 2015
12:30 P.M. — 3:30 P.M.
WASHINGTON AOC SEATAC OFFICE

COURTS | Seatac,WA |

PRESIDENT JUDGE DAVID STEINER |
- \\"\\\\Xﬁ\ “ \?‘ BB \ AN - @

A

Call to Order

General Business ' 1
A. Minutes - February 13, 2015
B. Treasurer's Report — Judge Ahlf
C. Special Fund Report - Judge Marinella
D. JISC Project Update — Judges Rosen and Heller
E. Standing Committee Reports
1. Legislative Committee — Judge Meyer

a. 2015 Session Update

b. Meeting Minutes for October 10, 2014
F. Trial Court Advocacy Board (TCAB) Update — Judge Steiner
G. JIS Report — Ms. Cullinane

Liaison Reports

DMCMA MCA SCJA WSBA WSAJ AOC BJA

Action 2

A. Court Security Rule Amendment

Discussion 3
A. WSBA Escalating Cost of Civil Litigation Task Force Seeking Comments
B. Financial Contribution Request for Outliook Webinar
C. CLJ-CMS Court User Work Group Replacement
1. CUWG Applicants and Expressions of Interest
2. CLJ-CMS CUWG Charter
D. SCJA/DMCJA Meeting with the Washington Supreme Court




E. Proposed DMCJA Bylaws Changes
1. Commissioner Position on DMCJA Board
2. DMCJA Representatives on Board for Judicial Administration

F. Recall Petitions Against CLJ Judges

Information

A. Nominating Committee Report — 2015 Slate for Election
B. State of Washington Minority and Justice Commission DMCJA Liaison Request

Other Business _
A. Next Meeting: Friday, April 10, 2015, 12:30 p.m. - 3:30 p.m., AOC SeaTac Office

Adjourn




Dear Judge Steiner,

Attached you will find a description of a webinar on effectively managing
Outlook email and information on the presenter, Laura Stack. *

I don'’t know about you, but I am drowning in email. Consequently, as co-chair

- of the SCJA Education committee I researched and found this program is available for
a noon webinar for $2500. It also allows viewing of the webinar afterward for those
who are not able to attend.

When I mentioned this webinar at a BCE meeting, District Court judges,
administrators, Superior Court judges and administrators expressed a strong interest
in this webinar. |

Consequently, I approached SCJA to see if they would be willing to allocate
$1000 toward the expense and the SCJA Board agreed. The SCJA administrators
association indicated they are interested in contributing $500 toward the expense.

This email is to ask if the DCMJA would be willing to allocate the remaining
balance needed, $1000, toward the expense of this webinar. Ms. Stack is tentatively
available to present on May 20. If it would be helpful, I can try to arrange to attend
your next board meeting to “make the pitch”, or at least be available by phone.

I do know that her presentation will not cover the proposed GR 31. She caters
to Fortune 500 companies and they all have various retention policies, so you will see

Jrom the attached description, that is not part of the program.

Thank you for your consideration!

Judge Chip Small

Dept #2

Chelan County Superior Court
509 667-6210

;.% Conserve resources ... consider alternatives 1o printing emall
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“The quickest distance between a goal and

You are here: Home / Laura Stack, MBA, CSP

Laura Stack, MBA, CSP

international Keynote Speaker and bestselling
author of six books, Laura Stack, is an expert in
Productivity and Performance. Her engaging
personality, combined with nearly 25 years of
experience helping organizations achieve
RESULTS have made her one of the most sought
after experts and keynote speakers in her field,
Funny, engaging, and full of real life strategies
that work, Laura will change mindsets and
attitudes so your team can maximize its
productivity. Increase market share. Strengthen
performance. Foster better leaders. increase sales. And get the job done right!

What makes her unique? She's been featured in the Mew York Times, [/SA Today,
the Wall Street Journal, Entrepreneur, and Forbes magazine and has been a
spokesperson for Microsoft, Dannon, belVita, 3M, Skillsoft, Office Depot, Day-
Tirner, Fetlowes, and Xerox, Her client list includes top Fortune 500 companies,
including Starbucks, Wal-Mart, Aramark, Bank of America, GM, Wells Fargo, and
Time Warner, plus government agencies such the United States Air Force
Academy, the Census Bureau, the U.S. Senate, and even the IRS. Her books have
been published and transiated in over 20 countries. And her audiences? Love her
as much for her energy as they do the solutions she presents.

i <

On stage, Laura s a powerhouse of ideas, and more
i importantly, ACTION—and Is just what Is needed to
| propel audiences (and organizations) to all new
tevels. Sound like what YOUR audience needs?
Ready to empower vour team? Contact Laura Todayl

i
H
!
}
H

Laura’s Partial Client Lisy
Videos of Laura Spealdng -
(lient Testimonials —

Laurg’s Articles —

http://theproductivitypro.com/about-laura/

a checkmark is Laura Stack.”

— Montague Boyd, Senior VP Wealth Management, UBS

Meet Laura
Testimonials

Yideos of Lawra

in the Media

1 SEND ME THE FREE COURSE!

GET LAURA'S &<

TRAINING VIDEOS
& PROGRAMS

View more videos of Laura —

3/6/2015




The title and description:

Using Microsoft Outlook Effectively: How to Manage Your Email and Keep
Your Inbox Empty!

By Laura Stack,
www. TheProductivityPro.com<http://www.TheProductivityPro.com

Feeling overwhelmed by the sheer volume of email? Unable to get or keep
your inbox empty? Having a hard time keeping up with the deluge of
information and requests? Take this one-hour webinar with Certified Outlook
specialist, Laura Stack, and take back control from your inbox! The webinar
includes a detailed workbook with screen shots and step-by-step
instructions, plus the recording, so you can watch it again. Specifically, you'll
learn:

* A six-step decision tree to process your emalls to zero and regularly
empty your inbox.

*  Know where to keep emails that need answers (hint: it's not your
inbox).

*  Customize notification and send/receive options to maintain
concentration.

* Discover tricks to reduce the size of your mailbox and stay under your
limit.

* Automatically file listserv emails and newsletters to keep them grouped
and out of your inbox.

* View your emails in groups and quickly delete redundant "reply all"
strings.

*  Convert emails into tasks and track delegation to fellow staff members;

* Assign and track Tasks for other people and quickly see the status.




@ DMCJA Bylaws Committee Report

WASHINGTON March 2015

COURTS

Committee Members: AOC Staff:
Commissioner Kipling, Chair Ms. J Benway
Judge Gregory

Judge Phillips

Judge Smith

The DMCJA Board requested the Bylaws Committee propose a Bylaws amendment to ensure
that the “Commissioner” position on the Board of Directors would be filled by a Commissioner if
one was available to serve. The Bylaws Committee discussed the issue and recommends the
following amendment:

Proposed Amendment to DMCJA Bylaws Art. VIl Sec. 1, 2™ paragraph:

Current language:

If any position designated one (1) through seven (7) is not filled because there is no candidate
for the position, then that position shall be filled by a qualified candidate by appointment by the
President with ratification of the Board of Governors at the first Board meeting following the
annual election. ‘

Proposed language:

If any position designated one (1) through six (6) is not filled because there is no candidate for
the position, then that position shall be filled by a qualified candidate by appointment by the
President with ratification of the Board of Governors at the first Board meeting following the
annual election. '

If the position designated seven (7) is not filled because there is no candidate for the position,
then the President shall appoint a qualified commissioner or magistrate willing to accept the
position, with ratification of the Board of Governors at the first Board meeting following the
annual election. If no qualified commissioner or magistrate accepts appointment to the position,
then the position shall be considered an open position for that term and any qualified judicial
officer may be appointed by the President with ratification of the Board of Governors at the first
Board meeting following the annual election.

Redline: :
If any position designated one (1) through sever{#) six (6) is not filled because there is no
candidate for the position, then that position shall be filled by a qualified candidate by
appointment by the President with ratification of the Board of Governors at the first Board
meeting following the annual election.

if the position designated seven (7) is not filled because there is no candidate for the position,
then the President shall appoint a qualified commissioner or magistrate willing to accept the

position, with ratification of the Board of Governors at the first Board meeting following the




Bylaws Committee Report
March 2015
Page 2 of 2

annual election. If no qualified commissioner or magistrate accepts appointment to the position,
then the position shall be considered an open position for that term and any qualified judicial
officer may be appointed by the President with ratification of the Board of Governors at the first
Board meeting following the annual election.
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Friday,

lay 17, 2013 (8:00 a.m. — 11:00 a.m.)

WASH!TON AOC SeaTac Office, 18000 International Blvd., Suite 1106, SeaTac

BJA Members Present:

Chief Justice Barbara Madsen, Chair
Judge Chris Wickham, Member Chair
Judge Sara Derr

Ms. Callie Dietz

Judge Stephen Dwyer (by phone)
Judge Deborah Fleck

Judge Janet Garrow

Judge Jill Johanson (by phone)
Judge Kevin Korsmo (by phone)
Judge Linda Krese

Ms. Paula Littlewood

Ms. Michele Radosevich

Judge Jeffrey Ramsdell

Judge James Righ|

Judge Kevin Ringus

Judge Ann Schindler (by phone)
Judge Charles Snyder

Judge Scott Sparks

Judge Wickham called the meeting to order.

April 19 BJA Meeting Minutes

Guests Present:

Mr. Jim Bamberger

Ms. Ishbel Dickens -

Mr. Pat Escamilla (by phone)
Ms. LaTricia Kinlow

Ms. Sonya Kraski (by phone)
Ms. Sophia Byrd McSherry
Ms. Joanne Moore

Public Present:

Mr. Christopher Hupy
Mr. Mark Mahnkey
Mr. Arthur West

AQC Staff Present:
Ms. Vonnie Diseth

Ms. Beth Flynn

Mr. Steve Henley

Mr. Dirk Marler

Ms. Mellani McAleenan
Mr. Ramsey Radwan

It was moved by Judge Ringus and seconded by Judge Riehl to approve the
April 19 BJA meeting minutes. The motion carried.

BJA Member Terms of Office

Ms. McAleenan stated that over the last few weeks questions have come up regarding when
members start and end their terms. In 2010 there was a change to the BJA terms to enable
more judges to be eligible to be Member Chair. BJA staff have been approaching it as July 1 to

June 30 but the rule is unclear,

There is also confusion about the stagger dates. The rule book lists the date correctly but the
online rule contains an incorrect date. In addition, the document being used fo create the
stagger in the first place has conflicting information. The District and Municipal Court Judges'
Association (DMC JA) has appointed their two members with two-year terms according fo the
dates in the rule. The Superior Court Judges’ Association (SCJA) has also appointed thelr two
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members with two-year terms but it appears they used the dates included in the explanatory
document rather than the dates listed in the rule. From a practical point, it seems to have
worked out just fine. Technically, the rule doesn’t comport with actual practice but actual
practice has already happened and would need to be retroactive if any changes were made.

The rule doesn't list the Washington State Bar Association (WSBA) term begin and end dates
and could be corrected if the BJA chooses to do so. It could be changed now or later.

In recent history, at least going back to 2005, the BJA has nominated the BJA Member Chair in
May and voted on it in June. ‘

Judge Wickham said that if the BJA accepts the reference to June in the rule as a scrivener's
error, and it should actually be July 1, the BJA can solve that problem this morning and at least
get some resolution as to when member terms end in the next two months.

Judge Riehl stated that the second week of June is when the DMCJA meets for their
conference. He looked at the DMCJA Bylaws, and they indicate that the BJA representative
begins his/her term on June 1 or at the end of the spring conference after the member is elected
to serve on the BJA. He feels compelled to follow the DMCJA Bylaws. He believes that his
successor will be at the June meeting and this is his last meeting. He was appointed by the
DMCJA Bylaws and feels compelied to follow them. _

It was moved by Judge Snyder and seconded by Judge Sparks to seek an
amendment to BJAR 2 so it states July 1. For those elected in 2014 and thereafter
all BJA members’ terms will start July 1. The motion carried.

it was moved by Judge Derr and seconded by Judge Ringus to have any present
member terms comport with the July 1 date this year and in the future. After
discussion, Judge Derr withdrew the motion.

Judge Fleck stated that the rule is written in a confusing way in many respects, partly because
of the language added in 2010. Before that language it made sense. June 1 was the original

language and it wasn't a scrivener’s error. To the extent the BJA can follow the rule, it should

be followed.

Chief Justice Madsen said it does not make sense at this point to change anything. It makes
more sense to suspend the rule for now so Judge Wickham will continue to be Member Chair
until there is a new Member Chair. '

Judge Riehl wants to make it clear that for purposes of the June meeting, he will follow the
DMCJA Bylaws and his replacement needs to be a representative who can vote during the June
meeting. : .

Judge Snyder said he would like to keep it how it has been going because it will change as of
next month’s meeting and the new folks come on next month. The SCJA Bylaws do not say
when the BJA representative terms begin and end so they do not have that conflict. The SCJA
can just tell the new BJA members that their terms start July 1. Judge Snyder will have the
SCJA take this up at their June Board meeting.
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STATE OF WASHINGTON
MINORITY AND JUSTICE COMMISSION

March 12, 2015

Honorable David A. Steiner

District & Municipal Court Judges’ Association
KCDC East Division

585 112t Ave SE

Bellevue, WA 98004

Dear Judge Steiner,

The Washington State Supreme Court’s Minority and
Justice Commission works diligently on behalf of the judiciary to
address and eliminate the racial and ethnic bias that exists
within our state’s court system. Our work would not be possible
without the participation and collaboration from judges from all
court levels throughout the state.

As you may be aware, prior to her appointment to the
superior court bench, Judge Veronica Alicea-Galvan had been
serving on the Commission as the DMCJA representative. We
are contacting you because we would like your help and support
in identifying a judge that would be interested in joining the
Commission as the new DMCJA representative.

DMCJA’s participation on the Commission is very
important to us and we appreciate the continued support and
collaboration amongst our organizations. If you have any
questions please do not hesitate to contact us.

Very Truly Yours,

(Wodh

Justice Charles Johnson
Co-Chair

Administrative Office of the Courts ¢+ Post Office Box 41170 ¢
Olympia, Washington 98504-1170
Telephone (360) 705-5327 ¢ Telefacsimile (360) 956-5700
E-mail: Minority.Justice@courts.wa.gov + Website: www.courts.wa.gov
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