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Board for Judicial October 15, 2010

9:30 a.m. — Noon

Administration AOC SeaTac Office
SeaTac, Washington
Agenda
1. Call to Order Judge Michael Lambo
2. Welcome and Introductions Judge Michael Lambo
Action Items
3. September 17, 2010 Meeting Minutes Judge Michael Lambo Tab 1
Action: Motion to approve the minutes of
the September 17 meeting
4. Appointments to the Justice in Jeopardy Ms. Mellani McAleenan Tab 2
Implementation Committee
Action: Motion to reappoint Paula
Littlewood and appoint J. D. Smith and
Lee Kerr and Lynne Jacobs to the Justice
in Jeopardy Implementation Committee
Reports and Information
5. Proposed Revisions to GR 31 Judge Marlin Appelwick Tab 3
Mr. Rowland Thompson
Mr. Bob Welden
6. Justice in Jeopardy Outreach Committee Judge Deborah Fleck Tab 4
Report
7. Washington Association of County Clerks Mr. Kevin Stock Tab 5
Legislative Agenda
8. Washington Judiciary’s Presentation to the Mr. Jeff Hall Tab 6
Washington Citizens’ Commission on
Salaries for Elected Officials
9. Washington State Bar Association Mr. Steven Toole
Ms. Paula Littlewood
10. Reports from the Courts

Court of Appeals Judge Dennis Sweeney
Superior Courts Judge Stephen Warning

Courts of Limited Jurisdiction Judge Stephen Brown
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11. Association Reports

County Clerks
Superior Court Administrators

District and Municipal Court
Administrators

Mr. Kevin Stock

Ms. Delilah George
Ms. Peggy Bednared

12. Administrative Office of the Courts

Mr. Jeff Hall

13. Other Business

BJA Account Update

Next meeting: November 19
Beginning at 9:30 a.m. at the
AOC SeaTac Office, SeaTac

Judge Michael Lambo
Ms. Mellani McAleenan
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Board for Judicial Administration
Meeting Minutes

September 17, 2010
AOC SeaTac Office
SeaTac, Washington

Members Present: Chief Justice Barbara Madsen, Chair; Judge Michael Lambo, Member-
Chair; Judge Marlin Appelwick; Judge Rebecca Baker; Judge Stephen Brown, Judge Ronald
Culpepper, Judge Susan Dubuisson; Judge Deborah Fleck; Mr. Jeff Hall; Ms. Paula Littlewood,
Mr. Sal Mungia; Judge Jack Nevin; Justice Susan Owens; Judge Kevin Ringus; Mr. Steven
Toole; Judge Gregory Tripp; Judge Stephen Warning; Judge Dennis Sweeney; and Judge Chris
Wickham

Guests Present: Ms. Peggy Bednared, Mr. M. Wayne Blair, Judge Harold Clarke I,
Ms. Delilah George (by phone), Judge Steven Gonzalez, Mr. Earl Long, Ms. Shelley Maluo,
Ms. Catherine Moore, Judge Christine Quinn-Brintnall, Dr. Arun Raja, and Mr. Kev_in Stock

Staff Present: Ms. Colleen Clark, Ms. Vonnie Diseth, Ms. Mellani McAleenan, Mr. Dirk Marler,
Mr. Ramsey Radwan, and Mr. Chris Ruhi

Call to Order

The meeting was called to order by Judge Lambo at 9:35 a.m. Those present introduced
themselves.

Chief Justice Madsen and Judge Lambo called for an Executive Session and excused everyone
that was not a BJA member for approximately 20 minutes. It was clarified that the Executive
Session would include all voting and non-voting BJA members.

The general meeting resumed at 10:00 a.m.

August 20, 2010 Meeting Minutes

There was one change to the minutes; Judge Ringus did not attend the meeting.
It was moved by Judge Culpepper to approve the meeting minutes with the one
revision of removing Judge Ringus from those present; Judge Wickham
seconded. The motion carried.

Legislative Dinners

Ms. McAleenan explained that the legislative dinners are held every two years, prior to the long
sessions. These dinners help renew legislative relationships and also introduce the judiciary to
new legislators. It is anticipated that dinners this fall will cost approximately $13,000 and the
funds will come from the BJA private checking account; no state monies are used.

Judge Fleck moved to approve the expenditure for these dinners; Judge
Dubuisson seconded. The motion carried.
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Washington Problem Solving Courts

Judge Harold Clarke introduced a PowerPoint presentation on problem solving courts in
Washington; there are approximately 50 drug courts and 18-20 other types of problem solving
courts across the state. These include the following: mental health, veterans, drug (adult,
juvenile, family, and reentry}, DUI, homeless, truancy, and DV. Problem solving courts were
started in Miami in 1989; in 2009 there were 2,500 drug courts across the United States.
Problem solving courts will increase and evolve, they are cost efficient and reduce recidivism.

The Washington State Association of Drug Court Professionals (WSADCP) is a group of judges,
prosecutors, drug court coordinators, treatment providers, and other drug court-related
professionals that volunteer their time. The DSHS Division of Behavioral Health and Recovery
(DBHR, represented by Earl Long), has received a federal grant for strategic planning for drug
and other problem solving courts. '

Problem solving courts are funded haphazardly. There are some federal grants and some
county general fund dollars; counties donate time through judges, prosecutors, etc. There
needs to be communication and work with the Legislature to develop consistent funding
sources.

Judge Clarke would like the BJA to consider creating a policy statement supporting problem
solving courts in the state, similar to the cne on water adjudication. He would like to create a
draft policy for the BJA to consider.

Judge Fleck expressed interest in seeing a draft policy and suggested including unified family
courts, juvenile court evidence-based practices and family and juvenile court improvement
programs (FJCIP) in the policy.

Judge Sweeney said that he understands that problem solving courts are here to stay and he
has the greatest admiration for the judges involved with them. However, judges are not trained
how to treat mental health or other social problems; we are doing these things because no one
else is doing them. There are fundamental problems not being addressed by the other
branches of government; they are either unwilling or unable to address the psychological,
economical and social problems of this population. The courts are not constitutionally set up to
deal with these issues.

Chief Justice Madsen said that the BJA Long-Range Planning {LRP) committee discussed this
subject at their last meeting on August 31. The draft strategic plan will encourage problem
solving courts and their availability throughout counties, including uniform funding. As a
procedural matter, the LRP committee would appreciate policy statements as the plan is further
developed.

Judge Lambo said that this issue needs further discussion and we should return to it in a couple
of months.



Board for Judicial Administration Meeting Minutes
September 17, 2010
Page 3 of 7

Access to Justice Board Resolution

Judge Steven Gonzalez presented the Immigration Enforcement in Washington Courthouses
resolution adopted by the Access to Justice Board on June 18, 2010. At this time he is just
passing along the information, at some point in the future there may be a request for the BJA to
adopt a similar policy to ensure that Washington courts remain open and accessible for all
individuals and families.

Judge Gonzalez continued that now he understands how little we, as courts, know about
immigration law. The fear people have about coming to court which is also an issue in juveniie
court (parents afraid to come in}. King County now has a policy that will not allow the
enforcement of immigration warrants in the courtrooms. Immigration and Customs Enforcement
(ICE) have said they would respect that policy and have put it in writing.

Judge Gonzalez concluded by stressing that education is very important and asked that the BJA
include this topic on conference agendas and make time for plenary sessions on immigration,

Proposed WSBA Bylaws

Judge Warning said the Superior Court Judges' Association (SCJA) has concerns about the
proposed changes, but they have arrived at an agreement. Both the SCJA and District and
Municipal Court Judges' Association (DMCJA) have voted on the formal resolutions of the
proposed bylaws and approved them.

Changes include:

¢ ltis voluntaryfor a judge to pay a fee of approximately $50 per year to preserve their
ability to return to active status upon leaving the bench.

» The requirement to take the bar exam to return to practice has been dropped.

* There are no issues with a retired judge acting as a pro tem.

If a judge does not choose to pay the yearly fee, and if they do decide to return to practice, there
is a penalty. They would be charged the active licensing fee for each year of non-compliance.
For example, if they were in non-compliance for 10 years and the yearly licensing fee was $450,
they would be required to pay $4500 to be in compliance.

Judge Warning added that there are two issues which include the language that judges cannot
be officers or vote on WSBA committees.

It was clarified that when in judicial status, a judge cannot serve on a standing committee; but -
they can attend all open committee meetings, but cannot vote. They can serve on task forces
and vote; and can also participate in sections unless their bylaws preclude it.

Ms., Moore added that there is a caveat; the Board of Governors has the option to make
changes to bylaws before voting on them.

Judge Fleck moved that the BJA support this Bylaw change, Judge Brown
seconded. The motion passed with Judge Sweeney opposed and Chief Justice
Madsen abstaining.
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BJA Public Records Act Work Group Report

Judge Appelwick reported that this work group had eight half-day meetings and AOC staff was a
tremendous asset; he thanked Charley Bates, Rick Neidhardt and Beth Flynn for their expertise
and assistance. The work group itself had a very diverse membership.

This work group was appointed at a time when it appeared the Legislature might take up the
question of whether the judicial branch should be subject to the state Public Records Act (PRA)
as a response to the Supreme Court decision in City of Federal Way v. David Koenig.

While the work group did not share a common vision, a consensus was reached. The dissents
are expressed in minority reports.

Significant areas of disagreement focused on four areas:

1. Application of PRA vs. court rule.

2. Whether the rule was too protective or too broadly provided for disclosure.

3. Protection of privacy interests of persons whose personal information may be contained
in records disclosed.

4. Impacts on small courts.

The work group selected a court rule rather than inclusion within the PRA as the appropriate
course. If a court rule is adopted, a best practices committee shouid be convened quickly to
work on establishing a protocol to make it easy to foliow in an attempt to minimize probiems that
might arise.

The decision to present the recommendation in the form of amendments to GR 31 as opposed
to a new free standing rule was the decision of the Chair. The proposed rule would apply to all
judicial agencies, not just courts. The only controversy with respect to inclusion relates to the
WSBA as to its trade association functions. The proposed rule does not apply to the Judicial
Conduct Commission.

Judicial branch records are divided into three general categories: case records, chambers
records and administrative records.

e Case records continue to fall under existing rules (including appropriate sections of GR
31) and common law.

s New rules are proposed for administrative records which have parallels in the PRA.
Chambers records are a new category of records excluded from disclosure.

At the October BJA meeting those wishing to speak to minority reports will have a chance to do
so, along with a question and answer opportunity. It is anticipated that additional discussion will
be held at November's BJA meeting, with action on the report and any proposed amendments
at the December meeting. '

Chief Justice Madsen expressed the BJA's gratitude to Judge Appelwick, Judge Dubuisson and
Judge Culpepper for all their efforts.
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GR 28 Work Group

Mr. Hall reported that this was a BJA work group put together with a goal of providing guidance
and resources for courts dealing with work-place related employee complaints against judges
acting in their administrative capacity (prompted by a Federal Way issue).

Mr. Marler said that this would be a new service from AOC. AOC drafted a proposed charter
and looked at resources that would be required to staff the effort. i was determined that it
would take 100+ hours of staff time to develop along with funds for traveling — this is just to
develop the process. This effort is complicated by known retirements, staffing reductions,
possibly more to come, and furloughs. !n this fiscal year, it would be very difficult to dedicate
the resources to support this activity.

Mr. Hall added that AOC did explore options, but something would have to be stopped in order
to free up resources for this; there didn’t seem to be any good frade-offs. At this point, the issue
concludes with this report.

QOpen Courts Work Group Report

Judge Quinn-Brintnall reported that this work group was to review existing guidance on court
closures.

The work group recommends that an updated letter from the current Chief Justice discussing
court closure and the constitutional requirements that courts should remain open except on
nonjudicial days be sent to superior courts and courts of limited jurisdiction.

They also agreed that a definition or minimum standards for ‘open courts’ is not appropriate for
a court rule. The committee agreed that access to justice is an important issue and that making
a clerk and judge available during open business hours should be a priority matter for all courts.

State Budget Presentation

Dr. Arun Raha, Chief Economist, Department of Revenue, presented an overview of the current
economic view of the state,

He began by stating that we have technically been in recovery since August, 2009. It seemed
like we were moving forward and it was thought we would be out of the hole in mid-2012. Since
then the momentum has stopped and that date has been pushed to the second quarter of 2013.

» The Bureau of Economic Analysis has changed their historical data and the economy is
much weaker than thought.

» This is the worst economic situation since the Great Depression and there is no data on

that recovery to compare to; we are in the slowest recovery on record.

Stimulus money is winding down.

After this recession we will have a group of people who change spending habits forever.

People are paying down debi, saving more, and not spending.

Big banks are doing well and community banks are not. The community banks lend to

the small businesses; small businesses can't get credit so there is no job growth.
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Consumer confidence — remaining static in recessionary territory.

« Car sales before recession were averaging about 16.5 million nationwide. Last January
it was about 9 million, currently about 11.5 million.

s The only growth improvement this year is home remodeling.

» Exporis are slightly increasing (airplanes).

e Software, publishing and aerospace are going up slightly in Washington; the first two
represent high wage industries.

» Job growth should be at the same rate as the nation, because of high wage industries
(above) Washington is probably slightly above the national average.

Chief Justice Madsen and Judge Lambo thanked Dr. Raha for his presentation.

Washington State Bar Association

Mr. Mungia reported that the local rules task force is working with the SCJA; especially with
family law issues. He also reported that as of next Friday (September 24), Mr. Steven Toole will
become the WSBA President.

Judge Lambo welcomed Mr. Toole to the BJA.

Reports from the Courts

Supreme Court: Justice Owens reported that the court has begun having two-day en
banc/administrative meetings.

Court of Appeals: Judge Sweeney reported that they are struggling with budget issues. They
are also meeting regularly to discuss the process of developing a long-range plan for the Court
of Appeals.

Superior Court Judges: Judge Warning reported that they have started legisiative
preparation, focusing on funding (Justice in Jeopardy, CASA, etc.). They have already begun
meeting with legislaiors.

Courts of Limited Jurisdiction: Judge Brown reported that the DMCJA met last Friday; they
are dealing with a lot of internal issues such as the law fund, public pro bono, funding issues,
and difficult budgets.

Association Reports

County Clerks: No report.
Superior Court Administrators: No report.

District and Municipal Court Administrators: Ms. Bednared reported that a special board
meeting has been held on the Department of Licensing (DOL) issue. Bi-monthly meetings have
been instituted to work with DOL and the Administrative Office of the Courts (AOC). The Board
met September 9 in Ellensburg and the Long-Range Planning retreat was held September 14.
Discussion included the delivery of education and revamping the DMCMA Web site. Regionals
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are being held in October at six locations around the state. Registration has been opened up to
the MCA and superior court staff. -

Administrative Office of the Courts

Mr. Hall reported that there have been budget issues and that there have been meetings with
legislators, mainly to discuss JIS. The feasibility study contract is close to being signed. The
Children in Family Services Review reviewed three superior courts across the state; the exit
interview will be this afternoon.

There being no further business the meeting was adjourned at 12:25 p.m.
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Nomination Form for BJA Committee Appointment

BJA Committee:  Justice in Jeopardy [mplémentation Commitiee
(i.e. Best Practices, Court Security, Justice in Jeopardy, Long-Range Planning, and Public Trust and Confidence)

Nominee Name: Paula Littlewood

Nominated By: Washington State Bar Association
(i.e. SCJA, DMCJA, etc.)

Term Begin Date: February 1, 2010

Term End Date:  January 31, 2012

Has the nominee served on this subcommittee in the past? Yes No [ |

If yes, how many terms have been served
and dates of terms: 1 term

Additional information you would like the BJA to be aware of regarding the '
nominee:

Please send completed form to:

Beth Flynn

Administrative Office of the Courts
PO Box 41174

Olympia, WA 98504-1174
beth.flynn@courts.wa.gov




' ‘Board for Judicial Administration
Nomination Form for BJA Committee Appointment

BJA Committee:  Justice in Jeopardy Implementation Committee
(i.e. Best Practices, Court Security, Justice in Jeopardy, Long-Range Planning, and Public Trust and Gonfidence)

Nominee Name: J. D, Smith

Nominated By: Washington State Bar Association
(i.e. SCJA, DMCJA, etc.)

Term Begin Date: February 1, 2010

Term End Date: January 31, 2012

Has the nominee served on this subcommittee in the past? Yes[ | No

If yes, how many terms have been served
and dates of terms:

Additional information you would like the BJA to be aware of regarding the
nominee:

Please send completed form to:

Beth Fiynn

Administrative Office of the Courts
PO Box 41174

Olympia, WA 98504-1174
beth.flynn@courts.wa.gov
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Nomination Form for BJA Committee Appointment

BJA Committee:  Justice in Jeopardy Implementation Committee
(i.e. Best Practices, Couri Security, Justice in Jeapardy, Long-Range Planning, and Public Trust and Confidence)

Nominee Name: Lee Kerr

Nominated By: Washington State Bar Association
(i.e. SCJA, DMCJA, etc.)

Term Begin Date: February 1, 2010

Term End Date: January 31, 2012

Has the nominee served on this subcommittee in the past?  Yes [ | No

If yes, how many terms have been served
and dates of terms:

Additional information you would like the BJA to be aware of regarding the
nominee:

Please send completed form to:

Beth Flynn

Administrative Office of the Courts
PO Box 41174

Olympia, WA 98504-1174
beth.flynn@courts.wa.gov
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Nomination Form for BJA Committee Appointment

BJA Committee:  Justice in Jeopardy Implementation Committee
(i.e. Best Practices, Court Security, Justice in Jeopardy, Long-Range Planning, and Public Trust and Confidence)

Nominee Name: Lynne Jacobs

Nominated By: Court Management Council (CMC)
(i.e. SCIA, DMCJA, etc.)

Term Begin Date: February 1, 2010

Term End Date: Jan. 31, 2012

Has the nominee served on this subcommittee in the past? Yes| | No

If yes, how many terms have been served
and dates of terms:

Additional information you would like the BJA to be aware of regarding the
nominee:

Ms. Jacobs is the court administrator at King County District Court in Issaquah and is

President-Elect of the District and Municipal Court Managers Association (DMCMA).

Please send completed form to:

Beth Flynn

Administrative Office of the Courts
PO Box 41174

Olympia, WA 98504-1174
beth.flynn@courts.wa.qgov
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BOARD FOR JUDICIAL ADMINISTRATION (BJA)
PUBLIC RECORDS WORK GROUP
FINAL REPORT
SEPTEMBER 17, 2010

Public Records Final Report

A. Work Group Report

1.

S o

- Executive Summary

Text of Proposed Revision of GR31: Access to Judicial Records

Proposed Rule Adoption / Implementation Timeline

Best Practices / Readiness Recommendations

Roster of Work Group Members and Attendees

Minority Reports

a. WSBA inclusion under the rule, submitted by Robert Welden, WSBA
Joined in by: Krista Wiitala, WSBA; Judge Marlin Appelwick, Court of Appeals,
Jeff Hall, State Court Administrator

b. Protection of record subject interests in records requests, submitted by Doug
Klunder, ACLU
Joined in by: Kristal Wiitala, WSBA

c. Protection of privacy in records requests, subrmtted by Doug Klunder, ACLU
Joined in by: Kristal Wiitala, WSBA

d. Concerns regarding implementation and administration impacts on small
courts, submitted by Marti Maxwell, AWSCA
Joined in by: Aimee Vance, DMCMA

e. Objections & Dissent to Proposed Revisions, submitted by Rowland
Thompson, ADNW )

B. Appendices — Available upon request

1.
2.
3,

NS

Work Group Charge

Minutes from the meetings [as approved]

Time Line / Activity Plans [for combined work group and proposed rule adoption /
implementation timelines]

Basic Group Meetings Framework [utilized to organize work; never updated
beyond first drafi]

Basic Work Group Presumptions [utilized to orgamze work; never updated
beyond first draft]

City of Federal Way v. Koenig

Public Access to Judicial Records: Response to Koenig Decision

Telford and Clarke — Functional Equivalent to State Agency Test

Staff Presentation/Overview of Public Records Act (PRA) (General history,
outline, categories of exemptions)



10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20,
21.
22.
23.

24.
25,

26.

“Access to Judicial Information”.COSCA Survey Table, January 2007

AOC Administrative Public Records Policy

Existing Laws Addressing Access to Court Case Files

Overview of How Three States and COSCA Approach Public Access to
Admiinistrative Records of the Judiciary
Texts of Fiorida, Minnescta, and Michigan court rules

Draft Court Records Diagram (5/21/10; Mr. Crittenden)

Framework Options for Rule/Statute on Public Access to Judicial Records
futilized to assist in drafting modifications to the rule]

Draft Recommended Applicability of Proposed Rules/Approach to Judicial Entities
[note: never updated, as simply used to assist in drafting modifications to the rule]
Legal analysis: Overview of test for applying the PRA to "functional equivalents”
of public agencies

Beginning list of topics to consider for possible new exemptions [note: never
updated, as simply used to assist in drafting medifications to the rule]

Master List of Judicial Entities [ultimately incorporated, as appropriate, into the
draft modifications of the rule]

Master List of Judicial Records (short version})

Master List of Judicial Records (Jong version, with initial categorization)

Survey e-mails to judicial entities and Survey Summary Chart of answers to the
specific questions and significant general comments from entities

Survey individual judicial entity responses (full written comments)

List of PRA Potentially Relevant Exemptions [not necessarily all inclusive; living
document]

List of Other Statutes Potentially Relevant Exemptions [not necessarily all
inclusive; living document]

Reference materials that were utilized by the work group but which are readily available to
any party are not included in this packet in the interest of brevity and cost savings. - Those
materials include but are not necessary limited fo: Public Records Act (PRA); PRA Deskbook,
Chapters 2 & 3 (“The Public Records Act: Legislative History and Public Policy” & "Who and
What the Public Records Act Covers”); AGO Open Government Manual, Chapters 1 & 2
("PRA — General and Procedural Provisions" & "PRA — Exemptions from Disclosure”); AGO
“Top 15 Tips for Public Records Compliance”; GR22; Access to Guardianship and Family
l.aw Records; RCW 42.40.910 — Whistieblower Act application language; Rule ARLJ @:
Disclosure of Records; Text of Current GR31: Access to Court Records; Nast v. Michasls.
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September 15, 2010

TO:

Board for Judicial Administration (BJA}

FROM: Judge Marlin J. Appslwick, Chair

RE:

BJA Public Records Work Group

BJA Public Records Work Group‘FinaI Report — Executive Summary

Recommendation

The Public Records Work Group recommends that the Board for
Judicial Administration (BJA) approve the submission of the proposed
court rule regulating disclosure of judicial records, and if adopted by
the Supreme Court, appoint a committes to develop best practices to
facilitate implementation of that rule.

Introduction

The BJA appointed the Public Records Work Group in December 2009. At
the time it appeared the Legislature might take up the question of whether the
judicial branch should be subject to the state Public Records Act (PRA) as a
response fo the Supreme Court decision in City of Federal Way v. David
Koenig J[Appendix, tab 8]. This case strongly reinforced previous case law
that records of the judicial branch of state government are not subject fo
disclosure under the PRA.

The charge to the Work Group was to:

1. Make recommendations regarding how the Public Records Act (PRA)
should apply to the administrative records of the judicial branch as defined
in GR 31 (¢)(2), with consideration given to:

- Whether such application should be made via statutory amendments
or court rule; ~
- \What exemptions to the PRA are hecessary for the judicial branch;
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1.

-~ Application of existing court rules, statutes and common law.

2. Develop a substantive implementation proposal consistent with the
recommendations.

3. Involve such other stakeholders as the work group determines necessary
to develop a realistic and acceptable proposal.

The work group consisted of representatives from the appellate courts, Judge
Marlin Appelwick; Superior Court Judges’ Association (SCJA}, Judge Ronald
Culpepper; District and Municipal Court Judges' Association (DMCJA), Judge
Susan Dubuisson; Administrative Office of the Courts (AOC), Mr. Jeffrey Hall;
Association of Washington Superior Court Administrators (AWSCA),

Ms. Marti Maxwell; District and Municipa! Court Management Association
(DMCMA), Ms. Aimee Vance; Washington Coalition for Open Government
(WCOG), Mr. Toby Nixon and Mr, William Crittenden; Washington State Bar
Association (WSBA), Mr. Robert Welden and Ms. Kristal Wiitala; Allied Daily
Newspapers of Washington (ADNVY), Mr. Rowland Thompson; and the Office
of Public Defense {OPD), Ms. Sophia Byrd McSherry. Guests who attended
one or more meetings included Senator Adam Kline, Mr. James Bamberger
{OCLA), Ms. Mellani McAleenan (AQC), Ms. Kathy Kuriyama (OPD)}, and

Mr. Doug Kiunder (ACLU). The work group was staffed by three employees of
the AOC. See Report, tab 5 and Appendix, tab 2. '

Process

The work group met in eight half-day working sessions. The ambitious
schedule [Appendix, tab 3] was intended to allow the submitial of a proposal
before the next Court Rule deadline or legislative session. The

recommendation contemplates the new rules be effective in 2012.

The work group reviewed and discussed its charge [Appendix, tab 1],

- reviewed state case law and court rules related to judicial records disclosure

[Appendix, tabs 6, 7 and 12], heard a general overview of the PRA [Appendix
9], heard a general overview of current statutes and case law regarding
access to court records and a brief history to our current status [Appendix,
tabs 7 and 12], reviewed research materials compiled and analyzed by staff
[Appendix, tabs 6, 7, 8, 10, 12, 13, 14, 18, 25 and 26, plus see information on
reference materials at end of Report outline], agreed on hasic presumptions
for their work [Appendix, tabs 4 and 5], created a master list of judicial entities
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[Appendix, tabs 20}, created a master list of judicial records classifications
currently utilized (including initial categorization of exemption status)
[Appendix, tab 21 and 22], and reviewed approaches to judicial records
disclosure utilized in other states including the review of texts of several
states [Appendix, tabs 13 and 14].

The work group aiso reviewed COSCA surveys and model approaches
[Appendix, tab 10], compiled and reviewed potentially applicable exemptions
under the PRA [Appendix, tab 25], compiled and reviewed potentially
applicable exemptions under “other statutes” [Appendix, tab 26], solicited and
compiled input from judicial entities [Appendix, tab 23], reviewed summary
responses from judicial entities as well as full texts of responses [Appendix,
tabs 23 and 24], and wrote and reviewed analysis on questions that arose
during our work (e.g. test for applying the PRA to functicnal equivalents of
public agencies) [Appendix, tabs 7, 12, 13 and 18].

The work group drafted and utilized a "Framework Options for Rule/Statute on
Public Access to Judicial Records” [Appendix, tab 16] to assist it in
developing its approach to addressing its charge. Once the work group made
the determination to address its charge through a proposed rule, rather than
through use of the PRA or other statutory changes, the same framework
assisted the group in determining components that should be in the rule and
approaches to scope, process, exemptions to disclosure, non-compliance,
accountability, and procedures.

The minutes of the meetings and the pertinent research materials, surveys
and responses are included in the appendix.

The work group attempted, at all times, to utilize consensus for its decision-
making. Members were repeatedly encouraged to submit a minority report on
any issue or approach with which they disagreed. The significant areas of
disagreement focused on four areas; application of PRA vs. court rule;
whether the rule was too protective or foo broadly provided for disclosure;
protection of privacy interests of persons whose personal information may be
contained in records disclosed; and impacts on small courts. The report
includes those dissenting statements [Report, tab 8].
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V.

The work group believes it is very important to develop best practice and a
trainingfimplementation plan for the rule and has recommended areas to be
developed [Report, tab 4]. However, the work group believed it was not the
proper mix of persons fo develop those practices. If the Supreme Court of
Washington takes favorable action on the proposed rule, then the BJA should
sponsor a work group to develop best practices/readiness recommendations,
and otherwise oversight and monitor the implementation process for the new
revised rule. Some members of the work group volunteered to be members of
the new work group, and some members of the work group volunteered to
have their represented organization furnish a-member for the new work
group. These include Toby Nixon of Washington Citizens for Open
Government (WCOG), Rowland Thompson of the Allied Daily Newspapers of
Washington (ADNW), the Washington State Bar Association (WSBA), the
Office of Public Defense (OPD), the Board for Court Education (BCE), the
Association of Washington Superior Court Administrators (AWSCA), and the
District and Municipal Court Management Association (DMCMA).

Chief Elements of Proposed Amendments fo GR 31

The work group selected a court rule rather than inclusion within the PRA as -
the appropriate course. Some members outside the judicial branch favered
placing the branch under the PRA with exemptions peculiar to the courts
heing added into that statute, The adoption of a court rule does not
guarantee the Legislature will not attempt to cover the judicial branch in the
PRA, but it does remove the need for it to do so, and avoids disagreement
over separation of powers issues which might lead to awkward litigation.

The decision to present the recommendaticn in the form of amendments to
GR 31 as opposed to a new free standing rule was a decision of the Chair.
Even with a free standing rule on administrative records, some amendments
to GR 31 would be required. For purposes of understanding how the rules for
various types of records interacted, the Chair believed it clearer to integrate.
The Supreme Court may take a different approach without doing violence to
the substance of the recommendation. The provisions of GR 31 regarding
case records have not been changed.

The proposed rule would apply to all judicial agencies, not just courts. The
rule lists those agencies. The listing was done for purposes of clarity during
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review. It may not be desirable in the final rule to have such a fist. The only
controversy with respect to inclusion relates to the Washington State Bar
Association as to its frade association functions. The WSBA has filed a
minority report [Report, tab 6] explaining why it believes it should be excluded
from the rule. A judicial officer is not an agency under the rule and is not
separately subject to any disclosure request.

Judicial branch records are divided into three general categories: case
records, chambers records, and administrative records. Case records
continue to fall under existing rules (including appropriate sections of GR 31)
and common law. '

New rules are proposed for administrative records which have parallels in the
PRA. They include the requirement to appoint a public records officer,
procedures for making and responding to requests for records, public notice
of that contact and procedure, disclosure/nondisclosure provisions, a lisiing of
exemptions in addition to those falling under federal law, state law, and court
rule, and the requirement for judicial entities o develop a public records
policy. The rulg includes an expedited appeals process and limited sanctions.
The rule does not allow per diem fines available under the PRA.

Chambers records are a new category of records excluded from disclosure.
This is an area of some confroversy. Chambers records are neither case
records nor administrative records. They are records of the judicial officer
and staff, kept under chambers control. They are excluded from the rule to
avoid intrusion into the judicial decision making function by virtue of review of
those records. The intrusion would occur whether or not a record was
ultimately subject to disclosure or not if the rule did not exclude them.
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GR 31 ACCESS TO GOURT JUDICIAL RECORDS

{a) Policy and Purpose. It |s the policy of the eeurts judiclary to facilitate access to ceurt
judidal records as provided by article I, section 10 of the Washington State Constitution. Access
to eeurt judicial records Is not absolute and shall be consistent with reasonable expectations of
personal privacy as provided by article 1, sectlon 7 of the Washington State Constitution,
restrictions in statutes, restrictions [n court rules, and as required for the Integrity of judicial

decjsion-making. apd Access shall not unduly burden the business of the esurts judiclary.

[COMMENT: The work qroup expanded this provision so that it applies to aif
judiclal records (not only case records) and afl judicial agencies {not just courts). ]

(b) Scope. This rule governs the right_of public access to judiclal records. This rule applies to
all eswrt judicial records, regardless of the physlical form of the eourt record, the method of
recording the esurt record or the method of storage of the estrk record. Admimistrativerecords
are-hot-within-the-scope of this+ules Ceurt Case records are further governed by GR 22.

JCOMMENT: The work group expanded this provision so that it applies to alf
judicial records, not just case records. |

(c) Application of Rule.
(1) This rule applles to the following judicial agencles:
A. The Supreme Court and the Court of Appeals;

jur

. The superior, district, and municipal courts;
Board for Judiclal Admin|stration;

Administrative Office of the Courts;
Judicial Information System Comimlttes;

Mmoo

Minority and Justice Commission;

Gender and Justice Commission;

T @

Board for Court Education:
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Interpreter Commission;

Certified Professional Guardian Board;
Commission on Children in_Foster Care;

shinaton State Pattern J I ommittee;
Pattem Forms Committee;

Court Management Council;
Bench Bar Press Committee;

Judicial Ethics Advisory Committee;

Office of Public Guardianship;
Washington Center for Co reh;
Office of Civil Legal Ald;, '
Office of Public Defense;

State Law Library;

Washlington State Bar Assoclation: .

COMMENT: The work group debated the rule’s application to the WSBA.
The work group appiied the Telford factors for determining which entities
- are the “functional equivalents” for public agencies under the Public
Records Act. The Telford factors are (1) governmental function; (2) level
of governmental funding; (3) extent of governmental involvement or.
requlation; and (4) creation bv government. The work group concluded
that the WSBA was the functional equivalent of a judicial agency for
purposes of the proposed rule. The work group considered excluding from
the scope of this rule the WSBA’s functions as a trade organization (as
opposed to its requiatory functions} but rejected this approach because
the W5BA's dues are mandatory, making them similar to a government-
irmposed fee. Existing court rules on public access already address much
of the Bar's requiatory activities; jt is expected that the existing rufes
would cover much of the documents for WSBA's regulatory function. ]

[A minority report has been filed by Bob Welden on behalf of the WSBA on
this ftem. Minority reports are included earfier in the work group’s report. |

. County clerk’s offices with regard to thelr duties to the superior court and their

custody of superlor court records;

[COMMENT: In most counties, the county clerk is an independently

elected position. The county clerk’s office acts as the fegal custodian
of superior court records, and members of the office act under the
supervision of judges in the courtroom, but the office alsc has duties
that are outside the judicial arena. This rufe would apply onty with
regard to the office’s duties io the court and its records. ]

Superior Court Judges Association, District and Municipal Court Judges Association,

and similar associations of judicial officers and employees.

TCOMMENT: The work group debated whether these associations should
be governed by this rule. Just as with the WSBA, the wark group fooked
to the Telford factors and determined that these associgtions are the
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“unchional equivalent” of judiclal agencles and thus should be covered by
the rule.] '

Y. A_i! other judicial entities that are overseen vy a court, whether or not specifically,
identifled n this secti ¢c}(1): and ‘

Z. All subgroups of the entities listed above, Including committees, task forces,

commissions, boards, offices, and drgpa[t;mgngs.

[COMMENT: Tha proposal Includes a fist of specific judicial agencies, along
with catch-all provisions in subparagraphs (Y) and (7). The work group
took this approach te make sure there was no mistake as to the original
intentlons for the rule’s scope, BJA and/or the Supreme Court will have
the opportunity to replace the list with a more general definition of

“udlclal agency. “1

(2) This rule does not apply to the Commisslon on'Judicial Conduct, The Commission Is

encouraged to incorporate any of the provisions in this rule as it deems approprlate,
[COMMENT: The Commission on Judiclal Conduct is not governed by a
court. The commission has a heightened need for maintalning

independence from courts. It would be inappropriate to dictate to the
commission its poficies on public records. |

(3) A judicial officer is not an agency. .

[COMMENT: This provision protects judges and court commissioners from
having to _respond personally to public records requests. Records reguests

would instead go to the court’s public records officer. |

(4) A person_or entity entrusted by a judidal agency with the storage and maintenance of its
public records, whether part of a judicial agency or a third party. 1s not a judicial agency.
Such person or entity may not respond to a request for access to judiclal records, absent,

express written authorlty from the judicial agency or separate authority in rule or statute
to_grant access to the documents. '

TCOMMENT: Judictal e-malls and other documents sometimes
reside on IT servers, some gre in off-site ical storage facifities.
This provision prohibits an entity that operates the IT server from
disclosing judicial records, The entity is merely a bailee, holding
the recorgs on behalf of the judicial agency. rather than an owner
of the records having Independent authority to release them.
Simifartly, If a court puts Ifs paper records /n storage with another
entity, the other entity cannot disclose the tecords. In either
instance, it s the judiclal agency that needs to make the decision
as to releasing the records. The records request needs to be
addressed by the judicial agency’s public records officer, not by the
person or entity having control over the IT server or the storage
area. On the other hand, if the judicial agency archives jts records
with the state archivist, refinguishing fts own authority as to
disposition of the records, the archivist would have separate

statutery authaority to disclose the records.
3




fe} [d) Definitions. i
{1) “Access” means the ability to view or obtain a copy of a eourt judicial record.

Y "Administrative record” means any-recerd-pertatig-te-the-managementsupervisten-orF

w T
any-county-clere blic record created by or.m judicial agency and relate
to the manaqge t ervision, or administration of the agency.

C ENT: The Pubfic Records Work Gr vel a list of categories o

records maintained by judicial agencles. The list is annotated with the Work Group's
expectation of whether such records are subject to disclosure. The list is found as an
appendix to the work group’s report. It is intended for lustrative purposes only, |

{(3) “Bulk distribution” means distribution of all, or a significant subset, of the information In
eourk case records, as is and without modification,

{4) “Eourt Case record” includes, but Is not limited to: (i} Any document, information,
exhibit, or other thing that is maintained by a court in connectlon with a judicial proceeding,
and (i) Any Index, calendar, docket, register of actions, official record of the proceedings,
order, decreg, judgment, minute, and any information in a case management system created
or prepared by the court that is related to a judiclal proceeding. Court Case record does not
include data-maintoined-by-erferajudgepertalning-to-a particglarease-erparty-sueh-as

& B o o 7 OfatdGid T OO o oot

admintstrative records; chambers records; or Information gathered, maintained, or stored by
a government agency or other entity to which the court has access but which is not entered
into the record.

(5) {(a) “Chambers record” means any writing that is created by or malntalned by any judicial
officer or chambers staff, and is maintained under chambers control, whether directly

related to an officlal judicial proceeding or other chambers activities, “Chambers staff”

means a judicial officer’s [aw clerk and any other staff when providing support directly to
the judicial officer at chambers.

(b) Chambers records are not public records. Case records and administrative records do

not become chambers records merely because they are in the possession or custody of a
judicial officer.




[COMMENT: Access to chambers records could necessitate a judicial officer having

to review all records to protect agalnst disclosing case sensftive information or
gther information that would Infrude on the independence of fudicial decision
making. This would effecti ke the judicial officer a de facto publi a
officer and ¢ reatfy interfere with judicial function ay remain
under chambeys controf even thouagh they are physically stored efsewhere.
Haowever, ri g e otherwlse subiject to disclosure should aflowed
to be moved into chambers control as a means of avoiding disclosure, ]

£5} (6) “Criminal justice agencles” are government agencies that perform criminal justice
functions pursuant to statute or executive order and that allocate a substantial part of their
annual budget to those functions.,

{6) (7) "Dissemination r:ontract".means an agreement between a eourk case recerd provider
and any person or entity, except a Washington State court {Supreme Court, court of appeals,

superior court, district court or municipal court), that is provided eeurt case records. The -
essential elements of a dissemination contract shall be promulgated by the JIS Committee.

£23 (B) “Judicial Information System (JIS) Commlitee” is the commlttee with oversight of the
statewide judicial inforrmation system. The judiclal Infarmation system is the automated,

centralized, statewlde information system that serves the state courts.

€8} (2) “Judge” means a judiclal officer as defined in the Code of Judicial Conduct (CIC)
Application of the Code of Judicial Conduct Section {A).

{9} (10) “Public” Includes an Individual, partnership, jolnt venture, public or private
corporation, association, federal, state, or local governmental entity or agency, however
constituted, or any other organization or group of persons, however organized.

£:8) (11) “Public purpose agency” means governmental agencies Included In the definition of
“agency” in RCW 42.17,020 and other rnon-profit organizations whose principal function is to

provide services to the public.

{12} “Public record” includes any writing, except chambers records, containing information

relating to the conduct of government or the performance of any governmental or proprietary

function prepared, owned, Used, or retained by any judicial agency regardless of physical

form or characteristics,



COMMENT: The definition fs adapted from the Pyblic Records Act. The
work group added & Jon for chambers records, for sistenc
with other parts of the proposed tule. ]

(13) “Writing” means handwriting, tygéwriting, printing, photostating, photoaraphing, and
every other means of recording any form of communication or representation including, but

not limited to, letters, words, plctures, sounds, or symbols, or combination thereof, and all

a s, maanetic or pa hotographic films rints, motion plcture i_
and video recordings, magnetic or punched cards, discs, drums, diskettes, sound recordings,

and other documents Including existing data compilations from which Information may be
obtained or translated.
[COMMENT: _The definition is taken from the Public Records Act. |

{4} (e) Aecess- Case Records.

(1) Right of Access to Case Records. The public shall have access to all eeurt case
records except as restricted by federal law, state law, court rule, court order, or case law.

{e) (2) Personal Identifiers Omitted or Redacted from €ourt Case Records

£33 (A) Except as otherwlse provided in GR 22, parties shall not include, and if present shall
redact, the following personal identffiers from all documents filed with the court, whether
filed electronically or in paper, unless necessary or otherwise ordered by the Court.

£ (1) Social Security Numbers, If the social securlty number of an Individual must be
included in a document, only the last four digits of that number shall be used.

£BY} (2) Financlal Account Numbers, If financial account numbers are relevant, only the
last four digits shall be recited in the document.

£63-(3) Driver's License Numbers,

£2) (B) The responsibility for redacting these personal Identifiers rests salely with counsel and
the parties. The Court or the Clerk will not review each pleading for compliance with this rule,
If a pleading is filed without redaction, the opposing party or identified person may move the
Court to order redaction, The court may award the prevalling party reasonabhle expenses,
including attorney fees and court costs, Incurred in making ar opposing the motlon.
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COMMENT

This rule does not require any party, attorney, clerk, or judicial officer to
redact information from a eewrt case record that was fited prior to the
adoption of this rule,

£} (3) Distribution of Geurt Case Records Not Publicly Accessible

£ (A) A public purpose agency may request esdit case records not publicly accessible for
scholarly, governmental, or research purposes where the identification of specific individuals

Is anciflary to the purpose of the inguiry. In order to grant such requests, the court or the
Administrator for the Courts must: '

£A3-{1} Consider: (1) the extent to which access will result In efficlencies in the operation
of the judiciary; (il) the extent to which access will fulfill a leglslative mandate; (ilf) the
extent to which access will result in efficiencies In other parts of the justice system; and
(iv) the risks created by permitting the access,

£B3} (2) beterming, In Its discretion, that filling the request will not violate this rule.

£€} {3) Determine the minlmum access to restricted eourt case records necessary for the
purpose is provided to the requestor.

£B) (4) Assure that prior to the release of esurt case records under section ﬁﬁ:&}
{e)}(3){A), the requestor has executed a dissemination contract that includes terms and
conditions which: (i} require the requester to specify provisions for the secure protection
of any data that is confidential; (1) prohibit the disclosure of data in any form which
identifies an indlvidual; (i) prohfblt the copying, duplication, or dissemination of
information or data provided other than for the stated purpose; and (iv} maintain a log of
any distribution of eeurt case recerds which will be open and availlable for audit by the
court or the Adminlistrator of the Courts, Any audlt should verify that the eeurt case
records are being appropriately used and In a manner consistent with this rule.

£2} (B} Courts, court employees, clerks and clerk employees, and the Commission on Judiclal
Conduct may access and use eewrt case records only for the purpose of conducting official
court business.

[COMMENT: The work group received a request from the Office of Public Defense
to expand the provision above to address access by OPD and OCLA to case
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records, The work group declined to incorporate this request, as if is beyond the
scope of the work group’s charge to address the public’s access to judiclal
records. |

£33} (©) Criminal justice agencies may request eedrt case records not publicly accessible,

£ (1) The provider of esurt case records shall approve the access level and permitted
use for classes of criminal justice agencies Including, but not limited to, law enforcement,
prosecutors, and corrections, An agency that is not Included In a class may request
access, .

{8} (2) Agencies requesting access under this sectlon of the rule shall identify the eourt '
case records requested and the proposed use for the eeurt records,

£&} (3) Aceess by criminal justice agencies shall be governed by a dissemination contract.
The contract shall: (i) specify the data to which access is granted; {ii} specify the uses
which the agency will make of the data; and (lil) include the agency's agreement that its
employees'will access the data only for the uses specified,

{5} (4) Bulk Distribution of Geurt Case Records

£3-{A) A dissemination contract and disclaimer approved by the JIS Committes for JIS
records or a dissemination contract and disclaimer approved by the court clerk for local
records must accompany all bulk distribution of esust case records,

£ (B) A request for bulk distribution of eeurt case records may be denied if providing the
information wili create an undue burden on court or court clerk operations because of the
amount of equipment, materials, staff time, computer time or other resources required to
satisfy the request.

€2} (C) The use of eeurt case records, distributed in bulk form, for the purpose of commerclal
solicitation of individuals named in the eeutt case records Is prohibited,

&) (5) Appeals Relating to JIS Records. Appeals of denlals of access to 1IS records
maintained at state level shall be governed by the rules and policies established by the JIS
Commitiee.




€ (6) Notice. The Administrator for the Courts shall develop a method to notify the public of
access to eadrk case records and the restrictions on access.

(f)_ Administrative Records.

(1) Administrative Records—Right of Access.

The public has a right of access to judicial agency administrative records unless
access is exempted or prohibited under this rule, other court rules, federal statutes,
state statutes, court orders, or case law. To the extent that records access would be
exempt or prohibitad un e Public Records A apter 42,56 RCW, access Is also
exempt or prohibited under this rule. In addition, to the extent required to prevent a
slanificant risk to individual privacy or safety, an agency shall delete {dentifying
detalls In_ a manner consistent with this rule when it makes avallable or publishes any

public record; however, in each Instance, the justification for the deletion shali be
provided fully In writing.

[COMMENT: The paragraph states that administrative records are
open fo public access unless an exemption or prohibition applies.
The paragraph’s final sentence alfows agencies to redact
information from documents based on significant risks to privacy or
safety. |

B. In addition to exemptions referred to in paragraph (A) above, the following categorles

. of administrative records are exempt from public access:

{1) Reguests for judiclal ethics opinlons;

[COMMENT: This exemption was requested by the Judicial Ethics Advisory
Committee. ] :

{(2) Identity of writing assignment judges in the appellate courts prior to issuance of
the opinion;

[COMMENT: This exemption was suggested by Judge Quinn Brintnall at a
BJA meeting. |

(3) Minutes of meetings held by judges within a court;

[COMMENT: The work group discussed whether meeting minutes should
be broadly exempted from public access, or whether some smafley subset
of such minutes should be exempted, The work group voted in favor of
the broad exemption; a minority report may be written on this point.]

{4) Evaluations and recommeéndations for candidates seeking appointment or
employment within a judicial agency;




COMMENT: Requested by the BA, with regard to evaluations and
recommendations for judicial appointments. The provisicn has been
broadened to cover sirnilar decuments maintained by other judicial

agencies. ]

(5) Personal identifying information, including Individuals’” home contact information,

Social Security numbers, driver’s license numbers, and identification/securlty
photographs;

[COMMENT: The exemption was requested by staff for the Office of Public
Defense. The work group considered Including private financial
information in this provision, but yltimately concluded that financlal
information is already addressed in the Public Records Act’s exemptions.
The work group discussed whether dates of birth should be included here,
but did not reach_consensus,

{6) An attorney's request to a judicial agency for a trial or appellate court defense

expert, investigator, or soclal worker, any report or findings submitted to the
attorney or judicial agency by the expert, investigator, or social worker, and the

invoicing and payment of the expert, Investigator or social worker, bgt only during
the pendency of the case;

[COMMENT: The exemption was requested by the Office of Publ:
Defense. ]

{7) Documents, records, files, investigative notes and reports, in¢luding the complaint
and the identity of the complainant, assoclated with a judicial agency’s internal
investigation of a complalnt against_the agency or its contractors during the
course of the Investigation. The outcome of the agency’s Investiqgation Is not
exempt.

[COMMENT: The exemption was reguested by the Office of Public
Defense. | '

(8) Manuals, policies, and_procedures, developed by Bar staff, that are directly related

to the performance ¢f Investigatory, disciplinary, or regulatory functions, except

as may be spéc:ifica!lv rnadeé public by court rule.

[COMMENT: The exeamptioh was requested by the Washington Sfate Bar
Association. |

[COMMENT: The work group also received Dronoséis for several additional
exemptions, byt decided against including them here, The proposals were
fo exempt:

« Investigative records of requfatory or disciplinary agencles. (The
work group lacked sufficient information about the variety of
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racti h e judicial agencles use in order to appropriate

fanguage.}

v Private financial information, Including financlal account numbers,
{The work group determined that this information is already
protected under the Public Records Act.)

« Dockets/index Information for protected case types. (The work
group determined that this information is already profected.)

« Copyrighted info i T k dit lack fficlent
information to draft appropriate language. }

« Testing/screenin terf 5. (The work group determined
that this information is already protected under the Publlc Records
Act.)

«  Performance measures for evaluating court processes, (The work
qroup decidad that this information should generally be open to
public access, even If the information is subject to public
misinterpratation.)

C, Access to Juror Information. Individual juror information, other than name, Is
presumed to be private. After the conclusion of a jury trial, the attorney for a party,
or party pro se, or member of the public, may petition the trial court for access to
individua! juror information under the control of court. Upon a showing of good cause,
the court may permit the petitioner to have access to relevant information, The court
may require that juror information not be disclosed to other persons.

[COMMENT: This provision was moved here from later in_the rule.]

D. Access to Master Jury Souree List. Master jury source list information, other than
name and address, Is presumed to be private. Upon a showing of good cause, the
court may permit a petlttoner to have access to relevant information from the Jist,
The court may require that the informatlon not be disclosed to other parsons,

[COMMENT: This provision was moved here from fater in the rufe.]

{2) Adﬁlinistrative Records—Process for Access,

A. Administrative Records—Procedures for Records Requests.

(1) AGENCIES TQ ADOPT PROCEDURES. Each judicial agency must adopt a policy

Implementing this rule and setting forth Its procedures for accepting and
responding to public records reguests. The agency’s policy must Include the

designation of 3 public records officer and_must_require that requests for access
be submitted in writing to the agency's designated public records officer. Best
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practices for handling_public records requests shail be developed under the
authority of the Board for Judicial Adminlstration.

(2) PUBLICATION OF PROCEDURES FOR REQUESTING PUBLIC RECORDS, Each
udiclal agency must prominently publish the procedures for requesting agcess t
its records. If the agency has a website, the procedures must be inciuded there,

The gublicatidn shall_include the public records officer’s work mailing address,
telephone number, fax number, and e-mail address.

{3) INITIAL RESPONSE. Each judicial agency must initially respond to a wrliten
request for access to a publlc record within five working days of its receipt. The

response shall acknowledge recelpt of the request and include a good-faith

estimate of the time needed to respond to the request. The estimate may be

later vevised, If necessary. For purposes of this rule, “working days” mean davs

that the judiclal agency, Including a part-time municipal court, is open,

{4) COMMUNICATION WITH REQUESTER. Each judicial agengy must communicate
with the requester as necessary fo clarify the records being requested. The

agency may also communicate with the requester In an effort to determine If the

reguester’s need would be better served with a response other than the one
actually requested,

(5) SUBSTANTIVE RESPONSE. Each judiclal agency must respond to the substance of
the records request within the timeframe specified in the agency’s initisd response

to the reguest. If the agency Is unable to fully comply in this timeframe, then the

agency should comply to the extent practicable and provide a new good faith

estimate for responding to the remainder of the request.  If the agency does not
fulty satisfy the records request in the manner requested, the agency must justify

in writing any deviation from the terms of the request.

(6) EXTRAORDINARY REQUESTS LIMITED BY RESCURCE CONSTRAINTS. If a
partlcular request is of 8 magniiude that the judicial agency cannot fully comply

within a_reasonable time due to constralnts on the agency’'s tlime, resouyces, and

personnel, the agency shall communicate this information to the requester. The

agency must attempt to reach agreement with the reguester as to narrowing the

request to a more manageable scope and as to a timeframe for the agency’s

response, which may include a schedule of Ingtallment responses. If the agency

‘and reqguester are unable to reach agreement, then the agency shall respond to

12



the extent le and Inform the r that the agenc 5 completed its

response,
8. Administrative Records—Review of Public Records Officer's Resnong

(1) NOTICE QF REVIEW PROCEDURES. The public offlcer’s response to a public
records reguest shali include a written summary of the Qrocedure's under which
the requesting party may_seek further review.

(2) TIMELINE FOR SEEKING REVIEW, The timelines set forth In section (f)(2)(A
apply likewise to requests for review of the public records officer’s response,

(3) EURTHER REVIEW WITHIN AGENCY. Each agency shall provide a method for
review by the agency’s director or presiding judge. Feor an agency that is not a

court, the presiding judge shall be the presiding judge of the court that oversees

the agency, The agency may alsg establish intermediate levels of review. The

agency shall make publicly avallable the applicable forms. The review praceeding
1s informal and summary. The review proceeding shalll be held within flve working

days. If that is not reasonably possible, then within five working days the review
shall be scheduled for the earliest practical date.

[COMMENT; _The work group discussed whether the rule should authorize
the director or the presiding chief judge to designate another person to

handle these reviews. The work group did not reach agreement on this

question. ]

(4) ALTERNATIVE REVIEW. As an alternative to review under section (f}(2)}(B)(3), a
requasting person may sesk review hy a person outside the judicial agency. If the

ijudicial agency Is a court or directly reportable to a court, the outside review shall

be by a visiting judicial officer. If the judicial agency is_not a court or directly

reportable to a court, the outside review shall be by a person agreed uppn by the

requesting person and the judicial agency. In the event the reguesting person and

the judicial agency cannot agree upon a person, the presiding superior court

judge in the county In which the judicial agency is located shall either conduct the

review or appoint a person to conduct the review. The review proceedina shall be
informal and summary, In order to choose this eption, the requesting person
mustk sign a written walver of any further review of the declgion by the person

outside the judiclal agency. The decision by the persen outside the judicial
agency Is final and not appealable. Attorney fees and costs are not avallable

under this option.
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[COMMENT: The bifurcated procedures for review are
Intendead to pr flexiple, prompt, Informal, and final
procedures for review of public records decisions. The
optfon for a visiting judge aflows a requester to have the
review heard by an outside decisiph-maker; In the interest
of ghtaining prom ] ter selactin
this option would b i i raview. If
the Legislature creates a new entity to review public
records decisions made by agencies of the executive
branch, then the work group recommends that the BIA

consider using this entity for review of judicial records

declsions as well. ]

(5) REVIEW IN SUPERIOR COURT,

I. A reguester may seek superior court review of a declsion made under

section (F(2}{B)(3). The burden of proof shall he on the agency ta
establish that refusal o permit public Inspection and copying Is in
accordance with section (f)(1) which exempts or prohibits disclosure in

whole of in part of specific Information or records. Judiclal review of ali

agency actions shall be de novo, The superior court shall apoly sectlon
(FY(1) of this rule in determining the access|bility of the requested

documents. Any amblguity in the application of section (f}{1) to the

requested documents shall be ved b alyzing access under the

common taw's public-access balancing test.

[COMMENT: The commen faw’s balancing test is addressed
in detail in Cowles Publishing v. Murphy, 96 Wn.2d 584
{1981), and Beuhler v. Small, 115 Wn.App. 914 {2003).

Disclosure is balanced against whether it poses a significant
risk to individual privacy or safety. |

iil. The right of de novo review is not avallable Yo a reguester who sought

review undert ternative process set forth in section (H(2)Y(b)(4).

(6) MOMETARY SANCTIONS.

i, Inthe de novo review proceeding under section (f)(2){(B)(5), the superior

court may In its discretlon award reasonable attorney fees and costs to a

requesting party If the court finds that (1) the agency’s response was

deficient, (2) the requester specified the particular deficiency to the
agency, and (3) the agency did not cure the deficlency,

il. Sanctions may be Imposed against elther party under CR 11, if warranted.

iii. Except as provided in sections (6)(1) and (i}, a judicial agency may not be

required to pay attorney fees, costs, clvil penalties, or fines,
14




co T k s racommendation is to initially Hmit
the availabili nctlons against judicial agenci i
the experience with this approach were to show that more
significant sanctions are merited, then those could be added at an
appropriate time. This approach was also used when the Pubiic
Records Act was also originally enacted; it makes sense to take the
same approach with this rule. It may well be that the limited
sanctions that would be available under this rufe, coupled with the
rile’s creation of speedy review procedures, wifl be sufficient to

ensure compliance without the imposition of additional sanctions,
€2} (g) Judicial Records—Judicial Agency Rules. Fach court by action of a majority of

the judges may from time to time make and amend local rules governing access to eaurt
judicial records not Inconsistent with this rule. Each judicial agency may from time to time
make and_amend agency rules governing access to Its judicial records not inconsistent with

this rule.
{2} {h) Judicial Records—Charging of Fees.
{1) A fee may not be charged to view esurt judicial records at-the-courthouse.

{2) A fee may be charged for the photocopying or scanning of judicial records. If

another court rule or statute specifies the amount of the fee for a particular type of

. record, that rule or statute shall con_trol. Otherwise, the amount, of the fee may not
exceed the amount that is authorized in the Public Records Act, Chapter 42,56 RCW.

(3) The agency may reguire a depgsit in an amount not o exceed ten percent of the

estimated cost of providing copies for a request. If an agency makes a request
available on a partial or installment basls, the agency may charge for each part of the

request as [t is provided. If an installment of a records request is net claimed or

reviewed within 30 days, the agency is not obligated to fulfill the balance of the
request,

[COMMENT: Paragraph (3) above incorporates a modified version of the
Public Records Act’s “deposit and instaliments” fanguage. ]

(i)__Effective Date of Amendment,

{a) The amendment expanding this rule beyond case records goes into effect on January 1,
2012, and applies to all public records requests submitted on or after that date,

JCOMMENT: A rule adopted in early 2011 would usually have an effective date of

Sé,t_)tember 1, 2011. The defayed effective date s intended to allow time for
development of best practices and for training. ]

15



(b) Untll January 1, 2012, public access to judicial documents shall continue to be analyzed

using the existing cowrt rules and statutes, as applicable, and the commen law
balancing test. The Public Records Act, Chapter 42,56 RCW, may be used as non-

binding guidelines.

[Adopted effective October 26, 2004; amended effective January 3, 2006,]
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BOARD FOR JUDICIAL ADMINISTRATION (BJA)
PUBLIC RECORDS WORK GROUP

TIME LINE / ACTIVITY PLAN

s Supreme Court rules amendments adoption schedule in ;tahos

MONTH/YEAR PAST ACTIVITY REPORT / FUTURE ACTIVITY TENTATIVE PLANS

2010 - QOctober 15th

October » Deadline for submitting proposed rule amendments to Supreme Court

2010 - Early November [or earfy December]

November + The Supreme Court Rules Committee reviews the proposaf and
recommends further action by the full Court. A week later, the Court
meets en banc and reviews Rules Committee’s recommendations. If
the Court considers proposal ready for further consideration, then the
Count orders the proposal be published for public comment in January

2010 — Early December [if not done early Novemnber]

December * The Supreme Court Rules Committee reviews the proposal and
recommends further action by the full Couri. A week later, the Court
meets en banc and reviews Rules Commitiee’s recommendations. If
the Court considers proposal ready for further consideration, then the
Court orders the proposal be published for public comment in January

2011 — January 3rd

January » Supreme Court publishes proposed Court Rule(s) for comment

2011 — February, Entire Monih

February »  Supreme Court holds public comment period for proposed Court
Rule(s)

2011 — April 30th

Aptil s Public comment period on proposed rules amendments closes

2011 - May TBD

May e The Supreme Court decides whether to adopt the proposed rille. If
adopted, the rule is published a few weeks later

20011 — June TBD [if not done in May]

June s The Suprerne Court decides whether fo adopt the proposed rule. If

adopted, the rule is published a few weeks later

2012 - January

January 1st
» Adopted rufe goes inio effect

Some steps in this Suprems Court Rules process can be short-cut, if the Court decides that it

is appropriate. For example, the public comment period might be shortened to 30 days,

especially if the proposal has already been well-circulated and input has already been received
fhowever, the Court would be unlfikely io eliminate the opporiunity for a public comment period
altogether for a proposal of this nature]. Or, the Court could choose to publish the proposal in

December rather than Januaty.
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BOARD FOR JUDICIAL ADMINISTRATION (BJA)

. PUBLIC RECORDS WORK GROUP
BEST PRACTICES / READINESS RECOMMENDATIONS

Judicial agencies have a variety of individual practices for responding to requests for access o non-
case records. The proposed rule would provide a standard for all agencies to operate under. Once
the court rule is adopted the judiciary leadership will prabably consider it important to facilitate an
effort to educate and provide resources to the appropriate employees of our branch of the
government, in order to:

(1) Encourage a unified approach,

{?) Demonstrate our branch’s preparedness and commitment to transparency and openness in

government,

(8} Ease the process of implementation of the rule,

(4} Decrease the likelihood of mistakes occurring, and

(5) Ease the burden of living under the rule.

To assist them in beginning that process, we believe the following topics/issues may be appropriate
ones for them {o consider addressing:

Topicflssue | Needs to be Addressed Possible Suggestions, and Notes
Overall » Need to ensure as seamless of an « Prior to the effective date ¢f the rule, a
implementation as possible work group / task force should be
+ Need to ensure ovetsight and appointed by the BJA and presented with
'sustainability on a long-term basis g charge to develop practical best
« Need to ensure PRO’s gain general practice / readiness recommendalions,
familiarization-and knowledge of the produce and / ar identify usefu! tools and
concept, purpose and nsed fora . resources. Act as a standby committee
process and procedure for public for oversight and monitor the
records disclosure (hot necessarily implementation of the rule for the judicial
judiciary related per se). .Many branch for the tirst year of
PRO’s may be very familiar with this implementation. Recommend necessary
general fopic; others may be amendments to the rule based on the
somewhat unfamiliar. oversight experience.

« Onalongerterm basis, the BJA, ora
commities of the BJA, or some other
central focal point, should be charged
with aversighting the topic of judicial
records requasts and disclosure on a
continuing {permanent} basis for the
judicial branch. .

= In some manner, ensure employses of
the judicial branch are familiar with
resources available on the general topic
of public records and how to access
those resources [these could include but
not be limited to: AG's quarterly PRO
meetings and weh slte / materials;
WAPRO membership, training /
meetings, and web site / materials; state
listserv; appropriate CLE
seminars/workshops; WSBA Public
Records Act Desk Book; and SofS
Records/Archives Office training and web
site/materials].




Topic/lssue

Needs to be Addressed

Possible Suggestions, and Notes

Training /
Guidance -
General

Need to ensure employees have
general familiarization, orientation, and
training regarding new rule.

« Suggest soms sott of “rollout” - perhaps
AOC Court Education section working
with assigned professionals who work in
public records to develop a training /
educational program or programs to offer
to vatious levels at varicus venues, for a
period of time. This could potentiatly be
online, DVD, video streaming, or some
similar metheod or combination, as
opposed to "live”, Goal should be to
keep simple and straightforward.

+ Needs to include historical {(even
political?) perspective of why/how this
eame about (How did the state judiciary
get where we are now on this Ioplc’?)

« Mentorship program?

Training /
Guidance —
Specific
Technical
Aréas

Need to ensure an understanding of
technical aspects of rule, particularty
those details that differ from the PRA or
traditional approaches to records
requests and fuliiliment:

Definitions of judicial categories of
records (chambers records; court
cass filesf/court records; judicial
adminisirative records), and
oxclusion of chambers records;
Public Records Officer (PRO)
appoiniment guidance;

Public notifications {of PRO
identification, procedures and court
rule, when and how io perform,
etc.);

Requests protocols and forms;
Hesponse time;

Procedurs for responding to public
records requests {e.g. timeliness,
clarifications, installments, denial,
effective communications);
Appeals procedures - process and
options for review and compliance
{e.g. two-frack approach; notice,
how, when, to whom, presentation,
result); and

Exemptions and redactions by
federal law, state law {PRA, other
statutes}, and court rules, and use
of common law right to privacy
balancing test, as needed, to
supplement.

» |n addition to general resources available
to all PRO’s / government entities (see
first listed topic, above, third bullet) we
[lkely need to develop materials, and
potentially technical fraining, that goes
beyond thase resources in order to
address the aspects of public records
that are unique to the judicial branch.
There are already a number of resources
which have extensive research and draft
work complete, including:

o “List of PRA Potentlally Relevant
Exemptions”
o “List of Other Statutes Potentially
Relevant Exemptions”
o “Master List of Judicial Records
{with classifications)”
o ‘“Existing Laws Governing Publlc
Access to Categories of Court
Case Fileg”
A mechanism/process should be
developed and implemented which will
continue the research, modifications, and
overall maintenance of these documents,
as appropriate,

» Agpart of this technical training, break
out each specific area of the rute that
covers each specific area identified in
bullets in second column; include the rule
comments; and then add additional
guidelines, as appropriate.




Topic/lssue | Needs to be Addressed Possible Suggestions, and Noies
Resources Ensure judicial entities / public records | Rasources development and/or
DPovelopment | officers have adequate materials dissemination could include:

resources to assist them in
implementing thelr public records
requests programs. Areas for which
obtaining or developing guidslines,
templates, and / or forms (beyond
general training materials In above
category) might include:
» |mplementation guidance
Policies and procedures
Public Records requests forms
Public Records responses wording
Exemptions maierials
_ Redactions materials

“Guidslines on implementing a public

fecords program

Sampla policy/procedures
template/model

Rule requires each judicial entity have a
policy and procedures. Some currently
may have such; some may not
Sampling of policy/procedures from
judicial entities and other government
entities

Sample public records requests form
templates

The rule requires reguests be mads in
writing

Sampling of public records requasts
forms from judicial entities and other
government entitios

Written guidetine for individual judicial
entities for selection of PRO

Rule requires each judicial entity have an
appointed PRO. Soms currently have .
such; some may not

Exemptions &
Redactions

If utilizing BJA Public Records Work
Group “Judicial Racords Listing
(Records Categoties) with Disclosure
Classifications” as guidelinefassistance
for judiciary, that document needs to be
reviewed and pericdically updated

Suggest BJA committee assigned
oversight to do so OR suggest AOC
assign someone to “own” the document
and make periodic revisions. Either way,
with an established method / authority o
apprave revisions -
Same approach can be used for an
other developed document we believe
will be used on a routing basis by the
judicial PRO's [see list of documents in
#3, above] '

Records
management /
retention /
destruction

Good records management / retention /

destruction practices are essential for

the devetopment, implementation, and
administraiion of a good public records
requests / fulfillment program

Ensure judicial branch of the government is
familiar with resources available on the
general fopic of records management,
retention, and destruction, and how to access
those resources {e.g. slate listserv, CLE and
other seminars / workshops, SofS Records /
Archives Office training}

*

Note: It is a matler of uncerainty as to

- whather the judicial branch is legally

subject to 40.14 RCW - "Preservation
and Destruction of Public Records Act”,
as therg has not been, and there is
unlikely to be, any significant case law
developed in this area

Note: Many courts / counties are in very
good shape from a technical and
knowledge standpoint in this area

Individuals/organizations who
have indicated a willinghess
to be members of a “BJA
Best Practices Worle Group”

WCOG (Toby Nixon), ADN {Rowland Thompson), WSBA (TBD), OPD
(TBD), BCE (TBD), AWSCA (TBD), DMCMA (TBD)
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Name

Address

Phone/Fax

E-Mail

Appellate Courts

Judge Marlin Appelwick
Chair

Gourt of Appeals, Division |
One Union Square

600 University Street
Seattle, WA 98101-4170

1 506-369-3926

Fax: 208-389-2614

| m.appelwick @ courts.wa.qov

Superior Court Judges

Judge Ron Culpspper

Pierce County Supsrior Court

930 Tacoma Avenue S, Rm 334
Tacoma, WA 98402-2108

253-798-6640
Fax: 253-798-7214

reulpep @ co.pisree.wa.us

District Court Judges

Judge Susan Dubuisson

Thurstor County District Court
2000 Lakeridge Dr SW, Bldg 3
Olympia, WA 28502-6001

360-786-6562
Fax: 360-754-3359

dubuiss @ co.thurston.wa.us

Administrative Office of
the Courts I _ ,
Mr. Jeif Hall Administrative Office of the 360-367-2120 ieff.hall @ courts.wa.gov
Couris Fax: 360-958-5794
Temple of Justice
PO Box 41174
Olympia, WA 98504-1174
Superior Court ' .

Administrators

Ms. Marti Maxwell

Thurstor Coumy Supetior Court
2000 Lakeridge Dr SW, Bldg 2

_Olympia, WA 98502

360-786-6560
Fax: 380-754-4080

maxwelim @ co.thurston.wa.us

District and Municipal .
Court Administrators

Ms. Aimee Vance

Kirkland Municipal Gourt

PO Box 678
Kirkland, WA 98083

435587-3160

Fax: 425-587-3161

avance@ci.kirklahd.wa.bs

Washington Coalition -
for Opern Government

Mr. Toby Nixon

Microsoft Corporation

12113 NE 1415t Straet
Kirkland, WA 98034

425-823-9779

gresident@washingtoncog.org
ioby@tobynixon.com

Mr. William Critienden

927 N Northlake Way Ste 301
Seattle, WA 98103-3406

206-361-5972
Fax: 206-361-5973

wicrittenden@ comeast.net

Washington Staie Bar
Association

Mr. Bob Welden

Washingten State Bar Association
1325 4th Avenue, Ste 600
Seattle, WA 928101-2539

206-727-8232
Fax: 208-727-8314

bobW@wsba.org

Ms. Kristal Wiitala

DSHS Public Records/Privacy
PO Box 45135
Olympia, WA 98504-5135

360-902-7649
Fax: 360-902-7855

wiitakl @ dshs.wa.gov




Allied Daily Newspapers

Mr. Rowland Thompson

Allled Daily Newspapers of
Washington

PG Box 29

Olympia, WA 98507

360-943-9960

anewspaper @aol.com '

Office of Public Defense

Ms. Sophia Byrd MeSherry

Office of Public Defense
PO Box 40

360-586-3164, exi
107
Fax: 360-586-8165

sophiabyrdmesherry@opd.wa.gav

Staff

Qlympia, WA 98504-

Mr. Charley Bates

Administrative Office of the
Courts :

PO Box 41170

Qlympia, WA 98504-1170

360-705-6306

Fax: 360-856-5700

charles.bales @ courts.wa.gbv

Mr. Rick Neidhardit

Administrative Office of the
Courts

Temple of Justice

PO Box 41174

Olympia, WA 98504-1174

360-357-2125
Fax: 360-956-5711

rick.neidhardt @ courts.wa.qov

Ms. Beth Flynn Administrative Office of the 360-367-2121 beth.flynh @ courts.wa.gov
Couris Fax: 360-956-5711
Temple of Justice ~
| PO Box 41174
Olympia, WA 98504-1174
Other Meeting - - | Affiliation
Atiendees/Participanis- -

Mr. Jim Bamberger

Office of Civil Legal Aid

Ms. Jer Cusimano

District and Municipal Court Management Association

freplaced by Aimee Vahes)

Mr. Doug Ende

Washington State Bar Association (rop[aced by Bob

Welden)

Senator Adam Kline

Washington State Senate

Mr. Doug Klunder

American Civil Liberties Union

Ms. Kathy Kuriyama

Office of Public Dafense
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WSBA

OFFICE OF THE GENERAL COUNSEL

Rabert D. Welden direct Yine; 2016-727-8232
Gieneral Coanatd sy 216-727-8314
e-nails bobwiivsbnoeg

Board of Judicial Administration Public Records Act Work Group
Minority Report of the Washington State Bar Association

September 14, 2010

ISSUE: The proposed amendments to General Rule 31 should not be made applicable

fo the Washington State Bar Association (WSBA). Records disclosure of WSBA
acfivities and functions [s already regulated by court rules and by the WSBA Bylaws.

At the Work Group meeting held on August 20, 2010, a motion was made to remove the
WSBA from the applicable entities in the draft GR 31. The motlon failed to get a
majority vote. Voting in favor of the motion were the Honorable Marfin Applewick, Jeff
Hall, Kristal Wiitala, and Bob Welden. } -

DISCUSSION:

1, The proposed amendments to GR 31 sheuld not be made applicable to the
Washington State Bar Association.

The mandatory Washington State Bar Association was established in June 1933 by
enactment of the State Bar Act, RCW 2.48." As early as December of that year, the
Washington Supreme Court held that it alone had the inherent power to disbar lawyers.
The Court has consistently held that, in the regulation of the practice of law, it has the
sole and inherent authority to act. See, The Washinglon State Bar Association v. The
State of Washington, where the Court held “The ultimate power to regulate court-related
funciions, including the administration of the Bar Association, belongs exclusively fo this
court.” Applying the factors set forth in Telford v. Board of Gommnrs, 95 Wn.2d 148
(1999), ((1) whether the entity performs a governmental function; (2) the level of
government funding; (3) the extent of government involvement or regulation; and (4)
whether the entity was created by government) leads to the conclusion that the WSBA

1 The Washington State Bar Association was first established as the Washington Bar Association in 1888
as & voluntary organization.
# 125 Wn.2d 801, 808, 890 P.2d 1047 {1995).



and the boards and committees it administers should be excluded from application of
General Rule {(GR) 31.

(1}  _Functions of the WSBA: The purposses and activities of the WSBA are
set forth in GR 12.1. - They Include a broad range of regulatory and professional
activities. : _

Regulatory Functions: The WSBA acts as an arm of the Supreme Court in
administering the admission process, the annual licensing of lawyers, and conducting
investigations and hearings into disciplinary grievances. “Respondent [WSBA] further
expressly recognizes in its brief that ‘It is, at least In part, an arm of this court . '

However, the WSBA can only recommend to the Supreme Court those bar
applicants who seek admission; can only recommend to the Supreme Courf the
suspension of lawyers’ licenses for failure o pay their annual fees or otherwise comply
with the annual registration; and can only recommend to the Supreme Court the
disciplinary sanctions of suspension or disbarment. All of these regulatory functiofs are
established by court rules, most of wh;ch include a records disclosure/confidentiality
provision:

Bar admission — Admission {0 Praclice Rules (APR) 1-5, 7

Law Clerk Program — APR 8

Special admissions - APR 8

lLegal Interns — APR 9

Mandatory continuing legal education - APR 11

Limited Practice Officers — APR 12

Limited Practice Officers Enforcement — Rules for Enforcement of
Limited Praciice Officer Conduct (ELPOC)

Foreign Law Consultanis — APR 14

Lawyers’ Fund for Client Protection — APR 15

Reciprocal admission — APR 18

Lawyers’ Assistance Program — APR 18(b} -

Law Office Management Assistance Program — APR 19(d)
Professional Responsibility Program -- APR 19(e)

Character and Fithess Board — APR 20-25

Disciplinary Board, disclplinary investigation, disciplinary praceedmgs -
Rules for Enforcement of Lawyer Conduct (ELC)

Practice of Law Board — General Rule (GR) 25

» Non-Regulatory Functions: In addition to these regulatory functions, the
WSBA serves as a trade associafion. i produces continuing legal education
programs and publishes desk books and other materials related to the
practice of law. It publishes the monthly Bar News. WSBA offers services 1o

® Graham v. Bar Asscciation, 86 Wn.2d 624, 631, 548 P.2d 310 (1978). See afso, Inre Levy, 23 Wn.2d
607, 619 (1945); in re Schatz, 80 Wn.2d 604, 607 (1972); Wilson v. Board of Bar Examiners, 90 Wn.2d
649, 657 (1978).



lawyers through the Law Office Management Assistance Program and the

- Lawyer's Assistance Program. [t supports 27 Sections which provide forums
for members to pursue their interests in various areas of the law. It supports
the Young Lawyers Division, the Council on Public Legal Education, the
Council on Public Defense, the Access fo Justice Board and several standing
committees of the bar. [t employs a lobbyist to advocate on behalf of legal
issues of interest to the Bar and judiciary and on behalf of Sections.

{2)  Funding of the WSBA: The WSBA receives no public funding, As the
Supreme Court has noted:

li is important to keep in mind . . . that the Bar Association does not
receive any appropriation from the Legislature or any other public body. it
is funded entirely by mandatory membership licensing fees and various
user fees, including continuing legal education (CLE) revenues, bar
examination fees, practice section dues and Washington State Bar News
advertising revenues.* -

The draft budget for FY 2011 shows projected revenue for the WSBA General
Fund of about $47,000,000 in addition to CLE revenue of nearly $3,000,000. The bulk
of General Fund revenue is from admission and licensing fees. These are not taxes but
licensing fees that are charged for the pratection of the public. Most of the fees related
o regulatory functions are approved by the Supreme Court. The WSBA's operating
budget is approved by the Board of Governors pursuant to GR 12.1(b}(22).

Emplovee Benefits: The WSBA offers a wide range of employee benefits,
including group insurance programs, which includes life insurance, long-term care
insurance, long-term disability insurance, industrial insurance {workers’ compensation),
social security and Medicare insurance, and unemployment insurance all paid for by the
WGSBA and, in some Instances, with contributions from employees, The WSBA provides
employees with paid sick leave, holidays, vacations, etc.

Although WSBA employees are not state employees, the WSBA pays the
employer's contribution into the Stafe of Washington medical and dental plans.  WSBA
employees are also required to participate in the Washington State Public Employees’
Retirement System into which the WSBA pays the employet's contribution. And WSBA
employees may participate in the state deferred compensation program. A 1994
memorandum from the Office of the Attorney General noted that the WSBA participates
in the retirement and health care programs as a "political subdivision” and, as to
participation in the deferred compensation program, “the most likely interpretation of the
pertinent statutes is that the WSBA employees are not state employees within the
meaning of RCW 41.04.250 and .260. Their eligibility, consistent with their eligibility for
other employee benefits, is that of an employee of a political subdivision.”

* State Bar Association v. Staie of Washingion, 125 Wn.2d 901, 807; 830 P.2d 1047 (1995)..



{3} The Extent of Government Involvement or Regulation: As noted
above, the WSBA as a mandatory bar was originally established by legislation, but the

Supreme Court has made clear that it has the sole and inherent authority to regulate the
bar, which is done by court rules, See, e.g., GR 12.1, Washington State Bar
Association: Purposes.

(4} Whether the Entity was Created by Government: See above.

Records Disclosure: The WSBA bylaws include a lengthy article on records
disclosure and preservation. Attached Is that porfion-of the bylaws with some propased
amendments currently under consideration by the Board of Governors.

Conclusion: The fact that the WSBA performs some regulatory functions as an
arm of the Supreme Court, but In most instances only with the direct approval of the
Court by eniry of court orders, receives no public funds, is governed by volunteers
“elected to the Board of Govemnors, and also functions as a professional trade
association, makes the WSBA different from most other judicial agencies listed in the
current draft of GR 31. It has its own bylaw on records disclosure which is consistent
with the proposed amendments to GR 31. For these reasons, GR 21 should not be
made applicable to the WSBA



XIV. RECORDS DISCLOSURE & PRESERVATION

A Given the important role of the attorney in society and the Bar’s singular authority

~ over the provision and providers of legal services, the Bar is committed to rhaintaining its
records in a manner that makes them as open and available to its members and the public
as is reasonably possible, Through such openness, the Bar intends to make information
available to the people of Washington that will allow them to become inforined about
matters regarding the provision of legal services and other topics fallmg under the Bar's
authonty

B. The Bar, in accordance with published rules, shall make available for 1§ members
and/or public inspection and copying all Bar records, unless the record falls within the
speeific exemptions of these bylaws or is made confidential by the Rules of Professional
Conduct, the Rules for Bnforcement of Lawyer Conduct, the Admission to Practice
Rules, the Rules for Enforcement of Limited Practice Officer Conduct, GR 25, or any
other applicable statuic or rule. To the extent required to prevent an unreasonable
invasion of personal privacy inferests protected by these bylaws or the above-referenced
rules or statutes, the Bar shall delete identifying details in a manner copsistent with those
tules when it makes available or publishes any Bar recoxd; however, in each case, the
. justification for the deletion shall be explained fully in writing.

1. The Bar shall establish, maintain, and make available for its members and/or
~ public inspection and copying a statement of the actual per page cost or other
costs, if any, that it charges for providing photocopies of Bar records and a
statement of the factors and manner vsed to determine the actual per page cost or

other costs, if any.

2. No fee shall be charged for the inspection of Bar records. No fee shall be charged
- for Jocating Bar records or documents and making them available for copying
unless the request entails a substantial use of staff time to locate and gather the
documents. In no event may the Bar charge a per page cost greater than an actual

per page cost established by the Bar,

3. The Bar shall not distinguish among persons requesting records and such persons
shall not be required to provide information as to the purpose for the request
except to establish whether inspection and copying would violate a staiute, court
order, or rule which exempts or prohibits disclosure of specific information or
records o certain persons. Bar facilities shall be made available to any person for
the copying of Bar records except when and to the extent that fhis would
unreasonably disrapt the operations of the Bar. The Bar shall honor requests
received by mail for identifiable Bar records unless exempted by provisions of
these bylaws or other rules,

4, Bar records shall be available for msPectxon and copying during the customary
office hours of the Bar.

5. #—The following are exernpt frora public inspection and copying:



(32)  Personal information in files maintained for employees, appointess, or
elected officials of the Bar to the extent that disclosure would violate their
right to privacy. A ' .
(Zb)  Specific information, records, or documents relating to lawyer or
Limited Practice Officer discipline that is not expressly classified as public
information or confidential information by court rule.
(3¢) Information revenling the identity of persons who have assisted a Bar
- investigation or filed grievances or complaints with the Bar, if disclosure
would endanger any person’s life, physical safety, or property. '
(4d) Test questions, scoring keys, and other examination data used by the
Bar to administer a license, employment, or academic examination.
(5e) The contents of real estate appraisals made by the Bar relative to the
acquisition or sale of property, until the project or prospective sale is
abandoned or until such time as all of the property has been acquired or the
property to which the sale appraisal relates is sold, but in no event shall
disclosure be denied for more than three years after the appraisal.
(6f) Valuable formulae, designs, diawings, and research data obtained by
the Bar within five years of the request for disclosure when disclosire would
produce private gain and loss to the Bar.
(7g) Preliminary or intra-Bar memoranda, notes, and e-mails, and other
documents in which recommendations or opinions are expressed or policies
formulated or recommended, except that a specific record shall not be exempt
when referenced during an open meeting or cited by the Bar in cormection
with any of its actions, ’
(hy _Manuals, policies, and procedures, developed by Bar staff that are
" directly related to the performance of investigatory, disciphinary, or regulatory
funetions, excent as may be specifically made public by court rule:
(9)  Applications for employment with the Bar, including the names of
applicants, rosumes, and other related materials submiited with respect to an
applicant. .
(+0)) The residential addresses and residential telephone numbers of Bar
employees or vohinteers which are held by the agency in personnel records,
employment or volunteer rosters, or mailing lists of cmployees or volunieers.
(1tk) Information that identifies 2 person who, while a Bar employée:
(1a) Secks advice, under an informal process established by the
Bar, in order to ascertain his or her rights in connection wiih a
potentially discriminatory or unfair employment practice; and
(2b) requests his or her identity or any identifying information
not be disclosed,
(#2D) Membership information; however
(1) status, business addresses, business telephones, facsimile numbers,
electronic mail addresses (unless the member has tequested that it not
be made public), bar number, and dates of admission, shall not be
exempt, provided that, for reasons of personal security or other
compelling reason, the Bxecutive Director may, on an annual basis,
approve the confidentiality of any such information; and




be

(2) age information may be used as a criterion for eligibility for
membership in a WSBA division or section, but only when used in
conjunction with year of admission, .
(13m) Applications for admission to the Bar and related records;
(#4n) Information which would identify bar examiners responsible for
wiiting and/or grading specific bar exam questions;
(350) Proceedings and records of the Board of Bar Examiners;
(16p) Proceedings and records of the Law Clerk Board, including
information, records, or documents received or compiled that relate to any
application for admission to the Law Clerk program, or to the retention of any
current participant in the Law Clerk program;
(+7q) Proceedings and records of the Practice of Law Board, inchuding
mformation, records, or documents received or compiled regarding the
imvestigation, or potential investigation, of any incident or alleged incident of
the vnauthorized practice of law; ’
{(#81) Proceedings and records of the Character and Fitnoss Board, including
information, records, or documents received of compiled that relate to any
application for admission, special admission, special licensing, or change of
membership status or class, except where those proceedings are specifically
made public by court rule; o
(39s) Records relating to requests by members for ethics opinions to the
extent that they contain information identifying the member or a party to. the
nguiry, : _ . :
(81) Proceedings and records of the Judicial Recommendation Committee,
(#u) Rscords and proceedings of any Fee Arbitration Program, Mediation
Program, or other alternative dispute resolution program which may be
administered by the Bar,
(Z2v) Records and proceedings of the Personnel and Awards Committees,
(Z3w) Records and proceedings of the IHearing Officer Selection Panel,
except as made public by the Panel;
24x) Personnel records of Bar employees, whether permanent,
temporary, or contract, except for information relating to compensation for job
classifications, verifying periods of employment or, when specifically
requested, the Executive Director’s current anmual compensation; and
(25y) Any other documents or records made confidential bry statute, court
rule, or court order.

The above exempted information will be redacted from the specific records
sought.  Statistical information not descriptive of any readily identifiable
person or persons will be disclosed.

Responses to requests for Bar records shall be made promptly by the Bar. In
acknowledging receipt of a records request that is unclear, the Bar may ask the
requestor to clarify what information the requestor is seeking. If the requestor
fails to clarify the request, the Bar need not respond to it. Denials of requests
must be accompanied by a written statement of the specific reasons therefor.

Whenever the Execntive Director concludes that a Bar record is exempt from
disclosure and denies a person oppertumity fo inspect or copy such record for that



reason, the person may appeal that decision to the Board of Governors. The
Board of Governors shall provide the person with its written opinion on whether
the record is exempt.

The disclosure of information under this section should not violate an individual’s

right to privacy by arounting to a disclosure of information about that person that’
1) would be highty offensive to a reasonable person, or 2) is not of legitimate

concern to the public, :

Nothing in this section shall be construed to require publication in the Washington
Administtative Code or the maintenance of indexes of records.
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AMERICAN €IVIL LIBERTIES UNION
of WASHINGTDN

To:  Board of Judicial Administration
Date: September 13, 2010
Re:  Protection of record subject interests in records requests

When public records, including judicial administrative records, contain personal
information about individuals, there are three parties with potential interests in those
records: a member of the public who requests the records, the agency that controls the
records, and the subject of the records. In some cases the interests of two or more
parties may be allied, but in other cases each party has its own distinct interests.

The Public Records Act (PRA), Chapter 42.56 RCW, recognizes each of these
interests, It is, of course, focused on the interests of a requester, since the entire
purpose of the PRA is to effectuate a right of public access o public records. It
recognizes the interests of the agency both by ensuring that access procedures do not
impede the efficient operations of the agency, and by exempting certain types of
information when disclosure of that information would interfere with the agency’s
work. The interests of record subjects are most clearly recognized in the variety of
exemptions from public disclosure for various types of personal information.

The proposed changes to GR 31 largely mimic the PRA in this regard, recognizing
the three different interests, Similarly, the procedutes for requesters and judicial
agencies to enforce their rights are much the same under the proposed rule as the
PRA, including the initial agency determination, an intra-agency appeal, an
arbitration process, and review by the courts. (Arbiiration is a new addition; the PRA
does not currently provide for arbitration, but there have been legislative proposals to
add arbitration to the PRA as well.)

There is one area, however, in which the proposed rule falls short: providing a
procedure for subjects of records to enforce their rights. There is no procedure for a
subject to find out their records have been requested, and no opportunity for a subject
to present his or her interests even if the subject does discover a request has occurred.
The PRA, in'contrast, allows agencies to notify subjects, RCW 42.56.520 and .540),
and allows a subject to move for an injunction against disclosure, RCW 42.56.540,

We believe that similar procedures should be incorporated in the draft rule, Withont
those proceduses, record subjects can only hope that judicial agencies will defend
their interests. Considering that judicial agencies face potential liability (in the form
of atiorney fees and eosts) for nondisclosure, and face no penalty whatever for
disclosing records, it may be a slim hope indeed. This is especially true when the
personal information requested falls into a grey area, where reasonable people may
disagree about whether the information is covered by one of the exemptions from
disclosure, ' -



We therefore suggest the following additions to the proposed rule;

Sec. (D2)(AXT) NOTICE TO RECORD SUBJECTS. Unless otherwise
required or prohibited by law, a judicial agency has the option of notifying
persons named in the record or to whom a record specifically pertains, that
release of arecord has been requested.

Sec. (D{2)B)(6) RIGHTS OF RECORD SUBJECTS. A person who is named
in a requested record, or to whom the record specifically pertains, has a right,
but not an obligation, to initiate review of an agency decision to disclose the
requested record under sections (£)(2}B)(3)-(5), or to participate as a party in
any review initiated by a requester under sections (£)(2)(B)(3)-(5). If either the
record subject or the record requester objects to alternative review under
section (D2)YB)(4), such alternative review shall not be availahle.

Thank you for your consideration of this additional language to-protect the interests
of record subjecis. -

Sincerely,

by Wil

Doug Klander
Privacy Couonsel
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AMERICAN CIVIL LIBERTIES UNION

FOUNDATION

of WASHINGTON

To:  Beard of Judicial Administration
Date: September 14, 2010
Re:  Protection of privacy in records requests

The American Civil Liberties Union of Washington (ACLU) welcomes this
opporfunity to comment on privacy provisions in the proposed amendments to GR 31,
We are a statewide, non-partisan, non-profit organization with over 20,000 members,
dedicated to the preservation and defense of constitutional and eivil liberties, One of
those civil liberties is the right of access to information about our government,
necessary to allow public oversight of government workings. Another civil liberty is
the right to petsonal privacy, and the right to control the dissemination of information
about one’s private life. The ACLU has advanced both of these liberties, participating
in mumerous cases involving the Public Records Act (PRA) as gmicus curide, as
comnsel to parties, and as a party itself. In addition to litigation, the ACLU has
partigipated in legislative and rule-making procedures surrounding access to a wide
varicety of public records.

Most of the time there 15 no conflict between these liberties. Indeed, open access to
government documents is necessary to ensure that the goveinment respects the
privacy guaranieed to and demanded by its constituents, When government maintaing
personal information, however, disclosure of that information may violate
individuals® privacy. When the PRA was passed by initiative in 1972, the voters
specifically stated that the purpose was to assure *“full access to information
concerning the conduct of government” and that access must be “mindful of the right
of individuals to privacy.” By this reasoning, personal information that does not
advance the oversight of government conduct should not be disclosed to the public,

The Washington Supreme Couri properly recognized this close to 25 vears ago, and
established a balancing test for personal information, permitting nondisclosure of
public records if the privacy interest in those records outweighs the public interest in
disclosure, fn re Rosier, 105 Wn.2d 606, 717 P.2d 1353 (1986). This test is stmilar to
those prescribed by the Court for determining whether court proceedings and records
should be available to the public, Cowles Publishing Co. v. Murphy, 96 Wn.2d 584,
637 P.2d 966 (1981); Seattle Times v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982).

Regrettably, the Legistature chose to amend the PRA in response to Rosier, and
eliminated both the generalized privacy exemption and the balancing test used to
evaluate privacy interests. Laws of 1987, ch. 403 (now codified as RCW 42.56.050).
Tt is quite possible that this legislative amendment has contributed to the proliferaiion
of exemptions added to the PRA over the past 25 years—since there is no longer a
generalized privacy exemption, the Legislature has been forced to regularly add
specific exemptions when it becomes aware of new types of personal information
maintained in public records. '



Protection of personal privacy has thus become a combersome and haphazard
process. In order for the Legislature to act fo protect personal information, it must

. first learn that such information exists in public records, which typically happens only
when some individual, agency, or advocacy organization is successful in catching the
Legislature’s attention.” And, of course, even when the Legislature is aware of the
existence of personal information (and the need to protect it), passage of a bill is
subject to the vagaries of politics and competing priorities. The result is that it may be
years before any particular personal information is protected, quite often long after
such information has been released to a requester and the damage has already been
done, :

The ACLU therefore urges the judicial system not to follow the example of the
current PRA with respect to privacy as il considers adoption of a rule governing
access to judicial administrative records. Tnstead, the rule shonld recognize the
privacy-protective spirit of the original initiative enacted by the people, and follow
the judicial radition of balancing privacy interests against the public interest in
disclosure. It must be remembered that “the basic purpose and policy of [public
access to records] is to allow public serutiny of government, rather than to promote
scrutiny of particular individuals who are unrelated to any governmental operation,”
Rosier, 105 Wn.2d at 611. :

There are at least two ways the proposed rule could incorporate a balancing tesi for
personal information, Language could be added to section (f)(1){(A), io ensure that the
redaction provision is a substantive provision rather than merely procedural. A better
solution, however would be the creation of a new subsection n section {()(1 We
suggest the following language: '

PROTECTION OF PERSONATL PRIVACY., The basic purpose and policy of
public access to judicial agency administrative records is to allow public
scrutiny of governmeut, rather than to promote scrutiny of particular
individuals who are unrelaied io any governmental operation. Consistent with
Atticle 1, Section 7 of the Washington State Constitution, and in order to
protect personal privacy, a judicial agency need not allow access to
information in administrative records when the personal privacy interest in
that irifformation ontweighs the public interest in disclosure, whether or not the
information Is explicitly covered by an exemption in paragraphs (A) and (B)
above. Comgsistent with paragraph (A), access must be provided to the
remaining portions of the administrative records, with only as much
information deleted as is necessary to protect personal privacy.

Adoption of such a provision would ensure that personal privacy remains protected
even when the need arises for new personal information to be eollected or maintained
by a judicial agency. And it would avoid the need for frequent updating of the court

! There is no proactive mechanism for the Legislature to discover what personal information is held by
government agencies and determine whether that information should be proiected from public
disclosure. The Legislature has so far declined to order a survey of personal information in state-held
records, lot alone in rocords beld by local governments. See, e.g., Senate Bill 5869 (2007),



rule, which involves a process even more cumbersome than legislative amendments
to the PRA.

Thank you for your consideration of this additional language to protect the privacy
interests of record subjects.

Sincerely,

WW

Poug Klunder
Privacy Counsel
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Bates, Charles

From: BJA Public Records Act Work Group [BJAPRA@LISTSERV.COURTS.WA.GOV] an behaif of
Marti Maxwell [maxwellm@CO. THURSTON.WA. US]

Sent: Tuesday, September 14, 2010 3:12 PM

To: BJAPRA@LISTSERY. COUF{TS WA.GOV

Subject: [BJAPRA]

Ladies and Gentlemen:

I continue to have concerns about the burden this rule change will have on the limited and general jurisdiction courts -
especially small courts where there is only one judge and the 'administrator’ is likely to be the court reporter. 1 am most
troubled that we cannot follow other states and exempt judiclal officer and employee communications, particularly intra-
court e-mail. 1 foresee misuse of the rule to intimidate judicial officers and employees. I wonder what will happen in
small jurisdictions when a judge is trying a case and a party or parties start PRA requests - will the judicial officer have
fo recuse? Lastly, this will be a significant financial hardship for already underfunded courts.

Marii Maxwell, Administrator
Superior Court of Washington
For Thursion County
2000 Lakeridge Drive SW

Olympia, WA 98502

Confidentiality Statement
This message may contain information that is conﬂdentla] per RCW 13.50.050 and/or 42 CFR, Part 2. If this message

was sent to you in error, any use, or disclosuse or distribution of the contents is prohibited. If you receive this message in
error, please contact me at the above e-mail address and delete this message without printing, copying, or forwarding 1o

third parties.
This e-mail has been sent to everyone in the BJ APRA@LIS TSERV.COUI{TSZWA.éOV rmaﬁing ]Jst To reply
to the sender, click Reply. To reply to the sender and the mailing list, click Reply All.

‘You can rernove yourself from this mailing list at any time by sending a "SIGNOFF BJAPRA" command to
LISTSERV @LISTSERV.COURTS. WA .GOV.
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OBJECTIONS & DISSENT TO PROPOSED REVISIONS
(Sept. 10, 2010} TO GR 31

Board for Judicial Administration
Public Records Act Work Group

By Allied Daily Newspapers of Washington

The purpose of this brief report is to articulate several of the major concerns of Allied
Daily Newspaper of Washington (ADNW) in regards to the proposed revisions to GR 31, and to
explain the general reasoning of several of its additions to those revisions provided to the Work
Group on September 13, 2010, In doing so, ADNW first acknowledges that the vast majority of
the Work Group’s proposed revisions are to the public’s benefit. Specifically, this is because
many of the additions are reflective of the fact that Article |, Section 10 of the Washington State
Constitution provides the constitutional basis for broad access to all aspects of judicial
administration, and that such access should not be limited absent compelling and overriding
interests to the counter. ADNW particularly approves of the proposed procedural mechanisms
for seeking review of a judicial agency’s decision to deny access to requested administrative
records, Including the multiple alternate avenues for seeking such review, and the substantive
requiremerits placed upon judicial agencies to jusfify any assertion of an exemption or
prohibition on disclosure. '

However, there are several areas In which ADNW disagrees with the proposed revisions,
most of which are already articulated in the ADNW'’s edited version of the Work Group’s
September 10, 2010 revisions provided on September 13, 2010, and seeks here to elaborate on
the content of those comments.

A, Article |, Section 10

Because they color and guide the entirety of GR 31 and the proposed revisions, some of
the fundamental principles of Article 1, Section 10 of the Washington State Constitution, should
be articulated as a threshold matter. '

Under Article |, Section 10 of the Washington State Constitution, “[jlustice in all cases
shall be administered openly.” This provision is mandatory. State v, Duckett, 141 Wn. App.
797,804, 173 P.3d 948 (2007) (citation omitted). The provision has been interpreted to mean
that the public and the press have a right of access to judicial proceedings and court
documents—in both civil and criminal cases. Dreiling v. Jain, 151 Wn.2d 900, 908, 915, 93 P.3d
861 (2004) (“[TIhe policy reasons for granting public access to criminal proceedings apply to
civil cases as well.... These policies relate to the public's right to monitor the functioning of our

1



courts, thereby insuring quality, honesty and respect for our legal system.”} {citation omitted);
see also ADNW v, Eikenberry, 121 Wn.2d 205, 211, 848 P.2d 1258 (1993} (affirming that “it is
the right of the people to access open courts where they may freely observe the administration
of civil and criminal justice”); see also Federated Publ’n Inc. v. Kurtz, 94 Wn.2d 51, 60, 615 P.2d
440 (1980) (Article 1, Section 10 applies to all judicial proceedings).

The strong policy and rationale behind the public’s constitutional right to open court
proceedings and records has been repeatedly recognized by the Washington and United States
Supreme Courts. The United States.Supreme Court articulated the general policy behind
keeping courts open: .

The value of openness lies in the fact that people not actually attending trials can
have confidence that standards of fairness are being observed; the sure
knowledge that anyone is free to attend gives assurance that established
procedures are being followed and that deviations will become known.
Openness thus enhances both the basic fairness of the criminal trial and the
appearance of fairness so essential to public confidence in the system.

Press-Entérprise Co. v. Superior Court, 464 1).5, 501, 508 {1984} (“Press-Enterprise I} {citation
omitted); see also Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 604 (1980} {Blackmun,
1., concurring)} {“[Tlhe public has an intense need and a deserved need to know about the
administration of justice in general; about the prosecution of local crimes in particular; about
the conduct of the judge, the prosecutor, defense counsel, other public servants, and aff the
actors in the judicial areng....”} {emphasis added) {citation omitted). Further, absence of public
scrutiny “breed][s] suspicion of prejudice and arbitrariness, which in turn spawns disrespect for

the law[.]” Id. at 595 (Brennan, J., concurring}). This policy has been echoed by the Washington
State Supreme Court: '

The open operation of our courts is of utmost public importance. Justice must
be conducted openly to foster the public’s understanding and trust in our
judicial system and to give judges the check of public scrutiny. Secrecy fosters
mistrust. This openness is a vital part of our constitution and our history. The
right of the public, including the press, to access trials and court records may be
limited only to protect significant interests and any limitation must be carefully
considered and specifically justified.

Dreiling, 151 Wn.2d at 903-04; see also Federated Publication, 94 Wn.2d at 66 (“[T]he judiciary
must preserve the public right of access to proceedings to the maximum extent possible.”)
(Utter, C.., concurring and dissenting).



B. - Policy and Purpose of GR 31

In ADNW's comments accompanying its proposed revisions to the September 10, 2010
version of the revised GR 31, It noted that it is essential that the policy and purpose provision of
-GR 31 explicitly articulate the text of Article |, Section 10, and the scope of Section 10's
protections of the public’s right to access all judicial records. Most important, it must be noted
within the revised GR 31 that the public’s constitutional protections to its right to access extend
beyond only case records held by an actual court, see above, but also to all the administration
records of those judicial agencies.

There is a dearth of case law within Washington regarding the scope of the prior GR 31,
and the vast majority of cases discussing the scope of Article |, Section 10 is relegated to
discussing sealing court records and keeping court proceedings open under the five-part test
established in Seattle Times v. Ishikawa, 97 Wn.2d 30, 37, 640 P.2d 716 {1982). Because of
this, it is imperative that the purpose of policy section of the revised GR 31 clearly articulates
that the rule is simply the mechanism by which the public can assert its constitutional interest
in accessing judicial records, that the rule itself is not the source of this right to access, and that
the scope of the public’s interest in the judicial process is not limited to only case records.

The language of Article |, Section 10 specifically refers to the “administration of justice”,
and there is no indication from case law or other interpretation of the provision that the public'
does not have a constitutional interest tn accessing the entirety of the judicial process as a
general principle—which necessarily implicaies the dozens of judicial agencies that serve their
respective roles in allowing this process to function. See Cowles Publ’g. Co. v. Murphy, 96
Wn.2d 584, 637 P.2d 966 (1981} (“Although the informed public concept is generally associated
with the legislative and executive branches, it is equally true of those involved in the judicial
process.”). All of the judicial agencies articulated in the revised GR 31, are all publicly-financed,
or require mandatory dues or fees, and are all instrumental in their own way to the judicial
process in general—that a judicial agency is not a court should not be dispositive as to the
extent to which the public can monitor the activities of agency it subsidizes, even through
statutorily created mandatory membership.

C. Incorporation of PRA Principles

While ADNW believes that the incorporation of certain aspects of the Public Records Act
(“PRA"), ch. 42,56 RCW, is crucial to the proposed revisions to GR 31, particularly in regards to
informing the procedural aspects of the judicial review section, it must be noted that it has
concemns that the limitations of the PRA will inappropriately be applied to the public’s
constitutional right of access to judicial records.



Many of ADNW’s comments specifically add provisions of the PRA or adopt applicable
provisions from the PRA’s Model Rules, see WAC 44-14. In reality, many of the requirements
placed upon agencies under the PRA translate directly to help ensure the public’s constitutional
access to records under GR 31, such as the narrow interpretation of exemptions, the policy of
broad disclosure, the placihg of the burden on the agency to justify any withholding or
redaction of requested judicial records, the requirement on agencies to provide timely and
written notice to requestors where appropriate, and the requirement that agencies give explicit
reasons for the actions it takes, etc.

As indicated by ADNW's suggested additions to subsection {f){2), the most important
area in which the PRA, particularly its Model Rules, provides substantive guidance to the
proposed GR 31 is in the provisions articulating the public’s access to the administrative records
retained by a given judicial agency. Specifically, in the “substantive response” section regarding
how a judicial agency is to respond to a request for administrative judicial records, multiple
provisions from the Model Rules are appropriate for incorporation to guide both requestors
and also judicial agencies. ADNW’s proposed additions reflect this fact,

This is especially important in this instance because of the aforementioned dearth of
case law {which will be even more bereft in the years following these revisions to GR 31) and
. also because of the ambiguity within the PRA itself as to how particular provisions apply in
practice; in other words, without the guidance of the Model Rules, there are several issues that
would otherwise be unaddressed in total. Inthe interest of expediting the public’s access to
such records, and in the interest of avoiding litigation that would be both needless and costly to
everyone, it would serve all parties best by including as much guidance as feasibly possible
within the provisions themselves to avoid any ambiguity.” ADNW anticipates that the vast
majority of its proposed additions on this issue will not be considered controversial, such as the
requirement that the agency make an “objectively reasonable” search for the reguested
records, or that the judicial agency provide electronic judicial records in electronic format if so
requested, or to what extent a judicial agency may charge a requestor for the copying of the
records they retain. There is no discernable justification to deviate from the PRA and its
attendant interpretations on these topics, especially when many are designed to benefit both
the requestor and the agency.

* This need for clarity is addressed throughout ADNW's commaents to the proposed revision of GR 31, and not only
in the section addressed in the text. Avoiding ambiguity is of paramount importance in the drafiing of any rule or
statute, and using plain and specific language will best facilitate the wilf of the rule-making body in* adopting the
rule or statute. See, e.g, Wash. State Dept. of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 9-10, 43 P.3d 4
{2002} (when the language within statutes is plain and unambiguous, it must be presumed that the Janguage
within them reflecis the intent of the Legislaturé).



" Infact, several of the proposed revisions provided by ADNW tend to favor the interests
of judicial agencies, inciuding the proposed addition allowing the agency to abandon the
records request if the requestor fails to clarify or fails to timely inspect the responsive records
on the specified date(s). Such provisions, adapted from corollary provisions within the PRA and
its Model Rules, are reflective that requestors too have some minimal obligations in seeking
their records, and to the greatest extent possible, that judicial agency resources will not be
wasted in responding to a requestor that has been less than diligent in accessing their records.

However, any revised rule must acknowledge that there is a crucial distinction between
the basis for GR 31 and the PRA, Language within the revised GR 31 must be unambiguous that
the public’s right of access to judicial records is constitutional in nature, and therefore
necessarily broader in scope and more protected than the public’s statutory right to access
agency records under the PRA. As it stands now, the proposed revisions have a clause
indicating that the PRA may be used as non-binding guidance in interpreting GR 31, which
makes sense in most circumstances.

More problematic is the proposed provision {struck by ADMW) that incorporates all of
the PRA’s exemptions and prohibitions into the new GR 31, Automatic incorporation of all the
PRA’s exemptions, which the Legislature specifically adopted as to agency public records and
not judicial records, is inappropriate and premature here. There must be a distinction made
within GR 31 between using the PRA as guidance {i.e., the fact that a category of record or
information is exempt under the PRA may be persuasive evidence that access may be limited or
denied under GR 31) and automatically adopting each of the over 300 exemptions and
prohibitions either written or incorporated into the PRA.,

In other words, the express exemptions already listed in the proposed GR 31 asto
judicial administrative records, and the generally-applicable exemptions for personal identifying
information, should be sufficient until and unless the Supreme Court modifies GR 31 to
expressly incorporate more exemptions, or all of the PRA’s exemiptions, At this point, it would
be premature and inconsistent with Article |, Section 10’'s presumption of openness to judicial
records to presume that all of the PRA’s exemptions should be adopted without further debate
and reasoned analysis from the proper deciding body.

D. “Common Law Balancing Test”

One of the more troubling additions to the proposed revisions to GR 31 is the suggested
implementation of the “common law balancing test” in deciding the application of exemptions
to administrative judicial agency records, First of all, the “common law” route of access
described in Cowles Publ'g v. Murphy, 96 Wn.2d 584, 637 P.2d 966 (1981) and later in Beuhler
v. Small, 115 Wn. App. 914, 64 P.3d 78 (2003) is separate from that afforded by Article |,
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Section 10—both of those cases clearly distinguish between the two. As recognized in federal
cases cited in Cowles, the “common law” right of access is largely derived from the First
Amendment to the U.S. Constitution, and not the law that actually controls these issues in
Washington, which is uncuestionably more broad. See Cowles Publ’'g., 96 Wn.2d at 588 (citing
Nixon v. Warner Communications, Inc., 435 U.S. 589, 98 5.Ct. 1306, 55 L.Fd.2d 570 {1978)).

Moreover, reliance on the ambiguous “safety and well-being” dicta from Cowles Is
further made inapplicable here because the Court was specifically discussing how disclosure of
the disputed criminal records {including search warrants and affidavits from witnesses) “may
discourage informants from providing information out of fear for their safety and well-being.”
96 Wn.2d at 590. In other words, the language from Cowles was not establishing any kind of
substantive balancing test, but was instead articulating several general reasons against
disclosure in a scenario similar to the one before it—reasons that are now subsumed under the
five-part constitutional test from [shikawa, decided two years after Cowles. Related to this
point, ADNW has adapted language from the Ishikawa test (“serious and imminent” risk) into
the privacy consideration under the “right of access” section for the administrative records held
by judicial agencies. Further, the Court in Cowles was discussing a specific category of records
that obviously carry a higher in_herent risk of putting an individual in physical danger if released
in an unredacted form—such a presumption is not present with the vast majority of the
administrative judicial agency records to which this “balancing test” would apply.* Additionally,
the “halancing test” from Cowles is worded very ambiguously, carrying with it a risk of
swallowing the presumption of openness if adopted, and it seeks to protect things explicitly
addressed in other sections of the revised GR 31—this makes adoption of the rule not only
inappropriate, but also superfluous.

There is thus no basis in law to adopt as a “balancing test” the dicta from Cowles, which
was not applied in that case as a test of any kind, was later supplanted by Ishikawa, and
addressed a category of records covered by different standards than the judicial agency
administrative records addressed in the revised GR 31.

ADNW hopes that this report has provided some guidance and explanation for most of
the comments it made to the proposed revision of GR 31. Again, many of the proposed
additions are deserving of praise, and will provide additional mechanisms to help ensure the
public’s constitutional right to access judicial records if implemented.

? ADNW notes also that the case records at issue in Cowles were ordered disclosed. See Cowles Publ’g, 96 Wi.2d
at 590 ("The public's interest in an open legal process convinces us that our judicial process is best served by
ordering that these records should be available to the public.”).
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DRAFT
SEPTEMBER 10, 2010

The most recent changes, which Incorporate the work group’s decisions from the
September 8" meeting, are shown in g blue font,

Shown In yellow highlighting are two issues
that the work group still needs to address via the listserv:
+ the common law test on pages 9 and 11, and

+  a new proposal froim the Bar for an exemption on page i0.

GR 31 ACCESS TD €8YRT JUDICIAL RECORDS

{a) Policy and Purpose. It is the policy of the eeurts judiciary to facilitate access to eeust
judicial records as provided by Aarticle I, Ssection 10 of the Washington State Constitution,

which mandates that *[flustice in all cases be administered openly”. This policy applies to both
civil and crimina cases, Strict enforcemant of this pollcy is fundamental to ensuring quallty,

hones nd r fi of the jjudidary. Access to eguet judidal records is not ot

absolute and shall be consistent with reasonable expectations of personal privacy as provided by

Crimment [AL}: This sentencels n paraphyasing
of quated Tanguage from _Dmdmg_y,}gm,,ﬁl W, 2d
BUU, 515, 52:P,3d '861-(2004) {citation omitted). |

article 1, section 7 of the Washington State Constltution, —Rrestrictions derived fromin statutes
and_restrictiensin-court nules, shall also apply-aad-asreauired-forthe-tntegrity-ehiudicial

decisionlmaldnd. These restrictions and the exemptions described herein shall be narpowly, |

construed, with the burden on the judicial agency to demonstrate that any such restriction or
exemption justifies any infringement ob_the access to judicial kecordﬁ. and Any exemption ar

restriction on a s to a judicial record is inapplicable to the extent ti exempt or,

restricked Information may be [redacted, Access shall not unduly burden the business of the

[COMMENT: The work group expanted this provisfon so that it applies to alf
iudicial records (nof only case regords) and all judiclal agencies (nof just courts). ]

(b) Scope. This erns the ri ublic access to judicial records, including ca

records, and_must be read within the context of Article ¥, Section 10 of the Washingfon State g
kconstitutiord.  This rule applies to all esurt iudicial records, regardless of the physical form of the |-

Y
f.‘ommant [AZ] "[I‘]he Integn‘t‘,l” languag& wds -
Striick hecayse'such an ambiguous : staterneptinvites”

Tan e)q:ep'ﬂgn that may swallow tha genata'! g,

i Comment IAB]' Iis kanguage was Iargely
! deﬁvt‘d frum the Publu:  Records A, at RE.W

4256030 - O

“PRA’S language from RCW-42.56.210(1) 15 -

"Commem: [qu- Aiside ffon thi expuclt
_exernplionE regafding certain categories of frdical
ferorgs, the orily genarally applir.ahla réstriction s

thatlnrpnvale fentifying using the

appropriateti-haify thit the fresence of such

".|deniffymg information cannot Justrfy atotal denial
L’to . DCTASS,

<€eurt record, the method of recording the epurt record or the method of storage of the esurt
1

Commen: [AS]: Irsheald be made clear that
Anrc!e 1, Séerton 10 s:palicy.ls the undertying
prlmp]eto the-accasstoalijuedictal retords and’
murtpraceed]ngs




recori. Administrative records-are-nok-within-the-scope-ef this+ule- Sourt Case records are

| further governed by GR 15 and GR ) 2| - ‘[Cummem‘,[AG} Areferance1o GR 2515 ]

[COMMENT: The work group expanded this provisipn g0 that if gpplies fo all
juclicial records, not just case records. |

necessaryfor.darlty’s sdka,

. — = ~| Comment [A7]:-The llst of Judicta agancles was
moved intu the "Defintilon” saction, at part (d), E
. slnceany list of Judlcial agunefes in tha HApplication” |
settion eould ba read 1o basxclusive, as c-pposecl o
A nop-exduslve list-of examples, _ !

@ »

mon

T e

r R Do

50 ==

L

wn R
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2} Thi jes to all judicial agencles.

£3{3) __ This rule doss not apply to the Cormmission on Judicial Conduct. The Commission
is encouraded Lo incorporate any of the provisions in this rule as It deems bppropriatd - = | Cammant [AB): This provision should inclede
. . . ) reference to WAC 292-10-020, which statesip part,
MMENT: Commission on Judicial G ot governed by g “All Gomssion public rétards iré diemei o
court. The commission has a hej hrener_j it d I avallable for pulblicdnspaction.and copying pursuant
Independence from courts. It would be inappropriate fo dickate to the to theds rules, except as stherwise provided by
commission its poffcies o public records, ] RGW 2,64.141 and 42173107 .

{334y A judicial officer is not an agency. Retord raguests shall be directed o the
esi blic_records officer h ici '
[COMMENT: This provision profecis fudaes and courl commissioners from

having to respend personally to public records requests. Records requests
would [nstead oo to the court's public records officer. ]

3



l (*h{5) ___A person or entiky contracted by a judici ith_the storage and _ - - -/ commentTASY: "i;ntrugted"lmpllasa'de]aga!_loﬁ~
of pawer ar authofity, wher n reality these Ehird

nee of i i ether part of a judicial agency or I I “partlés are simply contracted to be housing bodies.
judigia . h_person ar entity may not respond to a re L for_access to Horthe public recards.of a fudlcts) entity. .

| Judicial records, absent express written aythority from the judicial agency, or separate
authority in rule or statuke to grank access to the documents.
[COMMENT,. Judicial g-malls and other documents sometimeas
reside an IT servers, some are in off-site physical storage facilities.
Thi: st vohibits an entity that pperates the 1T
isclosing judiclal records. The entify Is merely a bailes, holdin
the records an behalf of the judicial agency, rather than an owner

of the records having independent aythority to release them.
Similarly, if 8 court puts its paper records in storage with another

enti i isclose the records. In either
fnstance, it is the judicial agency that needs to make the decision
as to refeasing the rds,  The records rec s fo e
addressed by the judicial anency’s public regords officer, not by the
person or enkity having control over the IT seiver or the storage
area, the other hand, If the judiclal agency archives its records
with the state archivist, reiinqiiishing its own authority as to
disposition of the records, the archivist wopld have separate
statutory authorjty to disciose the records.

€2} {i) Definitions.
(1) “Access” means the abillty to view or obtain a copy of a courk judicial record.

any-ceunty—clerde any public record created by or maintainad by a jugdicial agency or
subaroup of a judicfal agency and related to the management, supervision, or gdministrakion . '

of the agency.

fCOMMENT: The Public Records Work Group has developed & list of cateqories of
records maintained by judicial anencies. The fist js annotated with the Work Group’s
expectation of whelher such records are subjact to disclosure. The fisk is found as an
appendix to the work grotip’s report. It Is intended for iffustrative purposes only. ]

(3) “Bulk distribution” means distribution of all, or a significant subset, of the information in
ceurt case records, as is and withouk modification.

(4) “Geurk Case record” Includes, but Is not limited to: (i} Any document, Information,

exhibit, or other thing that is maintalned by a court in connection with a judiclal pmceed-rng,

and (it) Any index, calendar, docke, register of actions, officlal racord of the proceedings,

order, decree, judgment, minute, and any infermation in a case management system created
4



or prepared by the court that Is related to a Judlmal proceeding. €ourt Case record does not
include dato

istrativ of this section; chambers records as defin
{5)(a) of this section;, or information gathered, maintained, or stored by a government
agency or other entity to which the court has access but which s not entered into the record.

53{6). . = d” me iting that or maintained by an
judici icer or chambers staff, and is maintained solely withi h a
officer’s chambers kértrol t] irectly related to an-officin} judiclal proceeding or - ‘[Comment [A16]: Clarlty was needeid o ensure ]
fognt . g that this definition is extremely narrav,

other chambers ackivittes, and whether physically stored outside offchamhgrg. _ ' g —

- - - i j i o Cnmmenl: [AL1]: The rule needs to maké tleat -
*Chambers siaff” means a judicial officer’'s law clerk, judiclal iptern, judicial extern, and that the recards need o bs upiformiy under the

. . ) avrelied : poweroﬂhechambers but do not neid to be

-any other staff that wher providesing support directly to athe judicial officer at chambers. phstcally located viithin a fudicil officer’s . -

chamhers fa' h- cuns[dared “chambers records yo :

{b) Chambers recorrds are not public records. Case records and admipjstrakiye tecords do
nok becomne chamber: rds metely because they are In the passessian or custody of a
judicial officer or the staff of ’s chambers, Records that woul
subject to disclosure a mintstrative recoids a of tmmupne from public disclpsure by
eason of being placed solely under th n judicia icer ar the staff of th
officer’s chambers,

[COMMENT: Access to chambers records could pecessitate a fudicial officer baving

re act agalinst disclosing case sensitive ji ation or
ather information that would infrude on the independence of judicial decision
making. This would effectively makﬁ :hg fudicial officer a de facko public records

Gcer and could greatly interfer licial funclions. Records may remain
uonder chambers controf even though they are physically stored elsewhere,
However, records that gre otherwise subijeck to disclosure showld not be alfowed

to be_move 0 bers control as 8 means of avoiding disci

£5Y (6} “Criminal justice agencies” are govesnmment agencies thak perform criminal justice
funciions pursuant to statute or executive order and that allocate a substantial part of their
annual budget to those functions.

£6} (7) "Dissemination contract” means an agreemeant between a eeurt £ase record provider
and any parson or entity, except a Washington State court {Supreme Court, court of appeals,
superior court, district court or munlcipal couit), that is provided eousk case recards, The

essential elements of a dissemination contract shall be promulgated by tha IS Commiittee.



£ (8) "Judicial Information System (JIS) Committee” is the committee with overslght of the
statewide judiclal informatfon system, The judicial information systern is the automated,
ceniralized, statewlde Information system that serves the state courts,

£8) (3) “udge” means a judicial offlcer as defined in the Code of Judicial Conduct (CIC)
Application of the Code of Judicial Conduct Section (A).

board, commission, or other similar entlty that is that serves an adm] nlgj;:gtjmlj_ugn
for a co up, or sub-aroup cre a
iudge is a "judiclal agencyl’. Judicial agencies include, but are not limited to: _ - - Comment [A12]: Although the Supreme Court
w]lllke]y madify this general deflnitlon, thls .
AA, w&w_—& definition should he sufflzient. -

BB. The.superor. district, and municipal courts:
CC. Board for Judicial Administration;

DD.  Administrative Office of the Courts;

EE. Judicial Information Syster Commiileg:
FF. Minerity and Justice Commission;,

GG,  Gender and Justice Commisston;
HH.Beard far Court Education:




_ ~ - .Comitient [A13]' Thiswas—for—:larmgﬁnn,thqt
the ryle appliesto Monlcipai'and Distefat courts as
well; - . .

4ram Telford v. Thusgston County Bd.

e jéqmﬁéﬁt‘{iﬁi‘ﬂs Thls‘In:orpqm_tes_ihe’l;x!iﬁuagé
Ly s,

oy4:.2d 89641999). .

: S 95 Wi pp, 3
'Ces j waork groups ._This
Inclugies the s ups_of entities that serve as the functional equivalent of a judicial
agency. '

{93 (10) “Public” includes an individual, partnership, joint venture, public or private
corporation, assocdiation, federal, state, or local governmental entity or agency, however
constituted, or any other organization or greup of persons, however organized.
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0¥ (11) “Public purpose agency” means governmental agencies included in the definition of
| "agency” in RCW 42,17.020(2) and other non-profit organizations whose principal function is
to provide services to the public.

12) “Public K i hil [ h iping information
relating to the conduct of government or the performance of any qovernmental or proprietary
owned, use i ny judicial agency regardless of physical
0 cteristics. A public record may be “used” by the judicial agen
aven if it does not physically possess the record. _Electronle records may he public records,
including the metadata of such elegiron lc lrecord: . w‘ Comiment [A15]: These addltions tathe - ]

definlilonof “public record” are based on PRAcase
laiand the Made!:files, and are pot-controversial,

COMMENT: The definition | ted from the Public Records Act. The

work group added the exception for chambers records, for consistency
with other parts of the pmoposed rule. | .

{13) “writing” means handwriting, typewriting, printing, photostating, photearaphing, and
-every other means of recorting any form of communication or representation including, but
not limited to, letters, words, pictures, sounds, or symbaols, or combination thereof, and alf
papers, maps, magnetic or paper tapes, photographic-filfhs and prints, motion picture, film

and video recordings, magnetic or punched cards, discs, drums, diskettes ndr
and other documents inctuding existing data comp[lations from which information may he
obtained or translated. An email, including the metadata embedded within the email In its
I pative form, constitutes a fyritingl, —— '['anmli'lEijm:lB]R Ser prior Comment, - ]
(& NT: The definition Is taken f he Pubiic Records Act.

£} (@) Access Case Records.

(1) Right of Access to Case Records. The public shall have access to all court case

records except as restricted by federal law, state law, court rule, or court order—es=ease
ka“l-.- . = “}-Comment [A17]; "Case Ia‘w‘!jsiafnbiguoué,-’as it
could denoie atrialoqurtd;ilrilyn orsomething less
thana pullished appeliata dacision, If case law Isto
rernaln part of this-provision, laboiation dn what - |
{e} (2) Persanal Identifiers Omitted or Redacted from €eurt {age Records czselaiv means should be fealucded, o

£ (A} Except as otherwise provided in GR 22, parties shall not include, and If present shall
redact, the following personal [dentifiers from all documents filed with the court, whether
filed electronically or in paper, unless necessary or otherwise ordered by the Court.



& (1) Social Security Numbers. If the soclal security number of an Individual must be
included In a document, only the last four digits of that number shall be used.

{83 (2} Financlal Account Mumbers. If finaneial account numbers are relevant, only the
{ast four digits shall be recited in the document.

£63-(3) Driver's License Numbers,

{2) (B) The responsibility for redacting these personal identiflers rests solely with counsel and
the parties, The Court or the Clerk will not review each pleading for compliance with this rule.
If a pleading is flled without redaction, the oppesing party or identified person may move the
Cowrt to order redaction, but the party that filed the pleading has the primary obligation to
correct any failure to redact the specified identifying information. _The court may award the
prevailing party reasonable expenses, including attomey fees and court costs, incurred in

making or opposing the moticn. e _gbove persanal identifying Information
in the ortiginal filing or upon motlon of a a does pot need to compl
with GR I]_'-ﬂ, : e ‘Cummeni: [A18]:'GR 15 appies to all court <
'remrds, but’ ariflcatlan fs needéd that these
spacifle cafegones of fniurmaiiun are an exceptmn
COMMENT ] tothé proradures of GR 15, which In thost instances
. - s g [{ uiresa]s:xr.om llancewrthme cansfi utmnul
This rile does not requiire any party, attorney, clerk, or judicial officer to = ¥ i

. sasling-and redaclton testfram Seattle T-ma.s Cn v, i

redact information from a esur case record that was fifed prior fo the Ishikawa, 97 W2 30,640 P.2d 716 {1982), *

adoption of this rule.

£} (3) Distribution of Ceurk Case Records Not Publicly Accessible

53 (A) A public purpose agency may request €str: casg records not publicly accessible for
scholarly, governmental, or research purposes where the identification of spedific individuals

is ancillary to the purpose of the inquiry, In order to grant such requests, the court or the
Administrator for the Couris must:

£A3-(1) Consider: (1) the extent to which access will result in efficiencies In the operation
of the judiclary; (i) the extent to which access will fulfill a legislative mandate; {1if) the
extent to which access will result in efficdiencies In other parts of the justice system; and
(iv) the risks created by permitting the access.

£8Y (2) Determine, in its discretion, that filling the request will not violate this rule.



££3) (3) Determine the minimum access to restricted eewrt case records necessary for the
purpose is provided to the requestor.

£8} (4) Assure that prior to the release of esurt case records under section {81}
{e}(3YA), the requestor has executed a dissemination contract that includes terms and

" condltions which: (I} require the requester to specify provisions for the secure protection
of any data that is confidential; (i} prohlbit the disclosure of data in any form which
identifies an individual; (iii} prohibit: the copying, duplication, or dissemination of
informnation or data provided other than for the stated purpose; and {iv) maintain a log of
any distribukion of estitk case records which witl be open and available for audit by the
court or the Administrator of the Courts. Any audit should verify that the ceurt case
records are being appropriately used and in a manner consistent with this rule.

£2 [B) Courts, court employees, clerks and derk employeas, and the Commission on Judiciat
Conduct may access and use eeurg case records only for the purpose of conducting officiat
court business.

[COMMENT: _The work qroup recalverd 2 reguest from the Office of Publlc Defense
to expand the provision above to address access by OPD and OCLA to case
records, The eclined to incorporate_this request, as it is bevond ¢

of the work aroup’s charge to gddress the public’s access to judicial records. }

£33 (C) Criminal justice agencies may request ceurt case records not publicly accessible.

{A} (1) The provider of eeust case records shall approve the access level and permitted
use for classes of criminal justice agencies including, but not limited to, law enfarcement, '
prosecutors, and corrections. An agency that is not included i a class may request
access.

£8B3} {2} Agencles reguesting access under this section of the rule shall identify the ceust
case records requested and the proposed use for the seurt records.

f€3 (32) Access by criminal justice agencies shall be governed by a dissemination contrack,
The contract shall; (I} specify the data te which access Is granted; (i} specify the uses
which the agency will make of the data; and (jii) include the agency's agreement that its
employees will access the data only for the uses specified.

{a) [4) Bulk Distribution of Seurt Case Records
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£3-(A) A dissemination contract and disclaimer approved by the JIS Committee for JIS
records or a dissernination contract and disclaimer approved by the court clerk for local
records must accompany all bulk distribution of stk case records.

£23) {B) A request for bulk distribution of ceurt case records may be denled If providing the
information will create an undue burden on court or Eourt clerk operations because of the
amount of equipment, materials, sfaff time, computer time er other resources required to
saltisfy the request.

£33 [C) The use of eaurt case records, distributed in bulk form, for the purpose of commerclal
solicitation of individuals named In the eaurt case recards is prohibited,

th) (5} Appeals Relating To JIS Records. Appeals of denials of access to JIS vecards
maintained at state level shall be governed by the rules and policies established by the JIS
Committee.

£ {6) Netice. The Administrator for the Courts shall develop a method to notify the public of
access to esurk case records and the restrickions on access,

(f) Administrative Records.
1) Administrative ords—~Right of Access.

Al
he public has a riaht of access to judicial agency administrative records unless
xempted or hibil 1] cou deral statutes
s tate statutes, or court ordersercasefaw. The public's rlaht ko the ppen
administration of justice under Article [, Section 10 of ington State

Constitution js not limited to aciual case racords I1_judicial records of judlci

e A . 130 . - =Comment [A19]: T ha public's access to fadlcial:
This rule is to be |Ibﬁl’§!|¥ construed in favg[ gf access to the requastor, and all records is constitattonal in nature, and the . > ©
restrictions to access are to be narmowly construed. To the extent reauired to prevent Testrictions to docess wnder the PRA, while
anunreasonableinva 5;eﬂ-ef-persenal—pwaey—lﬂtefeﬁts ; a-cigaificanteerious and :nnsirued narrowly,shuuid natbemntrullmg
im isk ety or vital government interests nc
shall delete identifying details in a_manner conglstent with this chapter when it makes i
available or publishes any public [-e'gard' i hiowever, in each instance, the justification  _ _ - }-Camment [A20]: The*serous and imminant® ]
for the deletion shall be timely provided fully in writing to the requestor of the judicial Harigdga is desiver fvam dehikewa, stipr,

agency's adminlstraj;ly;e records. Any exemption or restrictlon pn access 1'0 a

i
dlsclosur@ or non-disclosy of administrative raco adopte rewous or subseguen

| coroliary:Tulas within the PRA, spedifically RCW -
to the adoption of this rule must be consistent with the provisions hereln,

Y anmlen-t fA'Zij Much of this is gdaptes from K
[ 52.56.210(1p.
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B.

[COMMENT FOR WORK GROUP: The rationale for this change Is set
forth in yelfow highlighting on page 11.]

In_additlon to exemptions referred to in paragraph [A) above, the following categories
P i lon _contained ithereinl are exempt from lic ~ - =1 Comment'{A22]: This was edded begause .
R {lldentity of writing assignmant judges® isnota-
access: categary of record.but a category of nfuymation,

(1) Requests for judicial ethics opinions:

COMMENT: _Th s requestad Iclal Ethics Adviso
Comypitiea.]
(2) Identity of writing asslanment judges in the appellate courts prior tg-[sﬁugnce of
[COMMENT: The exemption was suggested by Judge Quinn Brintnall at
BIA il

(3) Minutes of meetings held by judges within a court to the extent release of the
minutes would unreaspnably endanger the intearfty of the decision-making
b@L@; ‘[Cpmment{A‘zSJ: “Kinutes of meetings® sa - ]

[COMMENT: The work group discussed whether rmeeting minutes should broad.exemgtian, and ieeds & modiying dpuse.
2 bor (<) ¢ access, or whether seme smalfer stbs

of such ainutes should bg exempted. The work group voted In favor of

th fon: inority report may be wr, an this paint,

NOT] ORK GROUP: We switch, fons (3) and
{5),.s0 that court-related exemptions gre kept together. ]

(4) valuations and recommeandat] for candidates seeking appointment or
empl ent within a judicial agency, but only to the extent fion of an
identifylng information would be insufficient to protect the integrity of the

appolntment or hiring process; = Comment [A247: Tiiis comment s refated v the |

) 5 revious one, where some kind of modificationds
COMMENT: Regues WSBA, with regard valuations and :mm,ympmem this escamption from balig.

recommmendations for judicial anpointments, The provision has been | ovésbraad and applicable torecords that mum nat ;
broadened fo cover simflar documents maintained by other judicial beapernpt. .
agencies, }

{5) Personal identifying information, including Individuals® home contact jnformation
inangial account numbers, Sacial Security n iver's license pumbers, and
ificati cyrit
COMMENT: Reqitestad by staff for the Office of Public Defense, The work

group considered including private financial information in this provision.
ul uttimately congl cial information js afready addressed in

1z



. the Pubjic Records Act's exemptions. The work group discussed whether

dates of birth should uded here, but did not rgach consensus.
6) An attorney's request, | inal cution judici or 8 Gii =1 G [A25]: Thelenguage as [t was®
afense expert, lnvestlgator, or sockal worker, any re or I:;:::;ﬂ?::;,uﬁ:;ﬁ::':;ﬁﬁ::‘a:u?:’ :ﬂ:ls,mw
findings submitted to t 1 rt,_inv T
] 1 il i i
i uk_only untit the ti f entry of the judgment and sentence in
hat proceeding, unl written waiver is obtalnad from the reqguesting attorney;
COMMENT: Was raequested by the Office fc Dafense,
{7} Documents, 1 s, files, investigaFive n 3 ingludin
n nti . of the complainant, asseciated with a judicial agency’s internal

investigation of a complaint against the agency orits contracters during the
course of the investigation. This exemption does not apply to such records upon
conduston of the Internal investigation within the judicial agency, nor any records

related to the outcome of any such fnvestidation. The euteome of the ageney's

Ianguagg is derived Jrom the. PRA and i\‘s attandant ]
case law, specifically refated to ROW 42. 56, ’?_40|1}

MMENT: _Was requested by the Office of Pu 56,

investigation-is not kxermpl- . - { Comment [AZ6]: Much of s addiiansl

. __Cumment [A27] Th[s ruIE IS rittén too hrozdl‘.r
andshcujld eilher ba'stricken ar mud;i‘ed in thﬂ .

[COMMENT FOR WORK GROUP: The Bar has renawed ifs reguest fo “EL‘{"“ gtheré bave wese IEIS:* ]
nclude Ehit osed exemption in the rule. The Bar's other F’O asale for ufiderstandal 1EthatﬁilEWSBEWOlllﬁllkﬁTn B
exampth e been withdrawn. The work group needs -malntaln seime contécl ovar haw snishehair s

-detectdd and pursued ut as Itslands the.
-enempl[nn al'most r_ertainly enmmpasses recu:rdi T
that do-not implicate such things.

whether to include this exemption, ]

COMME] oup alse recefved proposals for sever

exemnﬂaﬂs, bm‘: decided against including them here. The proposals wera
to exempi:

+ Investigative records of reguiatary or disciplinary agencies. (The
work group facked sufficient information about the varfety of
praciices that the judicial agencies uge in ordear (o draft appropriate
fanguage. )

« Privale financial Information, including financial account numbers.
{The work group determined that this information is already
protected under the Public Records Act.}

s Dockets/index_information for protected case tvpes. (The work

detarmined that this i ation_fs already profected,

13



. f formati 1 fer

+ 1 work letermine
mation | i
Act.)
« Performance measures for evaluating court processes. (The work

ecld t this information should generail

public access, ayven if the informatfon 5 subject to public
misinterpratation

C. Access to Jursr Information. Individual juror information, other than name, is
presumed to be private. After the conclusion of a jury trial, the attorney for a party,
or party pro se, or member of the public, may petition the triaf court for access to

individual furor Information under the control of court. Upon a showing of good cause,

the court may permit the petitloner to have access ta relevant information. The court
may require that juror information not be disclosed to other persons,

[COMMENT: This proviston was moved here from latar in the rule. ]

D. Access to Master Jury Source List. Mastar jury source Jist information, other than
name and address, Is presumed to be private. Upon a showing of good cause, the
court may permit a petitioner to have access to relevant information from the list,

The court may require that the Information not be disclosed to ather persons,

[COMMENT: Thiz provision was moved here from later In the rule, ]

I
public-access-balencing rest:
IDECISION STILL TO BE MADE BY WORK GROUP: At the last .
meeting, the work group discussed a few concerns about the common
law te 1 i ri X, :

fncluding concerns about keeping the common law test as
essentiafly as its own exemption and concerns about the vaaque

phrase "well-being. ”_Staff was asked fo research the origin of the

“well-being” phra Is context. The phrase comes from
ng_eg Publishing v, Murphy, 96 Wn.2d 584 (1581}, The Cowjes
iy on e, age that of the § to b cad
Is i tgg interest of “safely and well-being, ” but an the next page the
oplnion frames the interest as jndividual privacy and safety, (The

5 50 tis fchigan e,

i Vi arns discuss the in

Inconsisten in Cowles as to "wall-being”, o
fg&m&;ﬂuﬂaﬂ;
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- Comment [AZE]: Tis shobis be ciiminated. & |

not appropriate within an axemption 6, dnd
should he w1th|nth|.-jud|clal review sectlor if at 2l
Cummcm laiw aeiess iy 1argelv den‘ved from Tederal

] Flm mend’mem Tew ss lnterpreied byths federa.l'
- coyrts.:In Wash]nglon, Artlcle ], Saction 07 -
 worded much more hroadly and'is unduestionably.
‘-mo}u pruteqtl\;e of the publlc’s right to Access

iudlml recorils. The testls alreadv lnccrporaled :

- abave in the puvaqr test and redacﬂansgctions o -

ihls sgrinssiparfluous.




»  Delete Paragraph £ above, With this change, the common

ould have onfy a very limited applfcabliity under

this rule — a court could use it as a tig-breaker In de novo
aragraph (2){B fow.

+ In any event the rule would he better off not referring to

u Whelng”

* Emuafﬂmawaﬁmmam_eam

aragraph (f)(1 at paragraph
1 s pri age (which has aire bee

approved) would be expanded to include safety. This
change would alfow agenries o redact information based
on safety congers,, rather than alfowing broader
npondisclosure,

{2) Administrative Records—Process for Access,
A. Administrative Records—Procedures for Records Requests.
(1) AGENCIES TQ AD ROCEDURES. Each judicial angency must adopt a poli
internal regulation implementing this rule and setting forth its procedures for
aceepting-receiving and responding {0 public records reguests. The agency’s

pal de the designation.of a public records o mayush requive
that requests for a submittad in writing, and that v itted
only to the anency’s designated public records officer. Best practices for handling
public records reguests shall be developed under the authority of the Board for
Judicial Administration.

{2} PUBLICATION OF PROCEDURES FOR REQUESTING PUBLIC RECORDS, Each

udicial agency must praminenty publish the procedures for access to
its records, its ardin 55 cords, and i izational
Infol tic cy has a wehsite, the procedures must be

displayed on that website in a m asonabiy calculated to provide

nofice-there. The publicatlon shall include the public records efficer’s work malling

address, telephone number, fax number, and e-mail address. _An agency mav not

involce any Internal policy or requlation that was or is not in compliance with this

publication reguiremen;.'gnlggg the requestor had actual notice of such policy or

requlatior], e ‘(‘_Cdm'merlt TA20]: MuchrobAhis langunge s - J

adaptadirom he-PRAMudel Rules, specifically
(3) INITIAL RESPONSE, Each judiclal agency must inltially respond to a wiittern WACAA140-D20 and ks commants. )
request For access to a_public record within five working davs of its receipf. The  __ - -{ Gomment [a30]; Mithough erad cequasts aje-less

effective and mise several.problematic fssues that

response shall acknowledge receint of th uest and inclu a_good-faith —ivﬁttér]';equgsB usua'lll!rﬁpnol‘.the ruie should not
esiimate of the time needed to respond to the request, The esiimate may be requite a witttenreguest, | :
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later revised, if necessary, with reasons for the revised time astimate provided to
the requestor by the agency In writing. Any. astimated response time less ;hgﬁ
thirty (30) days fro S prasy ively reasonable unless

is for a-small number of recordd. For pur “workl
days” mean days that the judicial anency, Including a part-time municipal cour, is
open.

{(4) COMMUNI R must col

with the requester as necessary to clarify the racords being requested, The
agency may also communicate with the requester in an effort o determine if the
e eed would be beller served with a response other g

actually requesgted, Any communication by the agency to the requestor seeking

clarification or prioritizatio L ade prompti d

{5) SUBSTANTIVE ONSE. Al judicial n i to provide its fulles]

ass 0. obtainlng access to admi I i judictal

aagehcy may not distinguish hetween reguestors of adminlstrative records or
inguire as to the reasons for any request, excent to the extent provided hereln,
statel ¥ wle, FEach judicial agency must respond ko ce-afthe
records request within the timeframe specified in the agency’s initlal response to
the request, or within the f cified in a later revision of that estimate.
If the agency is unable to fully comply within this timeframe, then the agency
should compiy to the extenk practicable and provide a new good faith estimate for
responding to th der of the reguest. _If the agency dees not full j
the records reguest in the manner raguasted, the agency must justify in writing
any deviation from the terms of the request. A re sponse may consist of gither
allowina inspection of the raquasted records, or by providing copies of those
responsive records. The judlclal agency must make an objectively reasonable
search for the requested records, but has no obligation under Ehis rule to create a
respensive administratlve record. The judictal agency only has the obligation to
provide an administrative record in existence at the time of the reguest, and is
not requi lemgnt a b e Wi cords that 2§ istence after
the request. ial agency must provide any responsive records, gven if
another judicial agency poss r yetaing the record as well. Judicial agencies
are encouraged Yo store admin|strative records In electronic fo'rma; to the extent
feasible, and musk provide electronic administrative records in electronic format if
50 requested, but are not obligated to provide paper records in an elecironic
fo if ¢oi d unduly burden the judicial agency. Any cancellation or
16

Model Rules, specifically WAC 44-14-040 and fis

- - = -| Comment TASLT: Thisis adapted from the PRA
comments, -




clarificatiop of the scope of the request must he confirmed by the requastor |n
writing before the agency can consider It effective. A judicial agency may
consider a request for administrative records abandoned if the requestor does not,
respond to a wijtten renuest for clarification or prioritization within thirty (30)
] bdrawal of the t by the requestor
would remove the judiclal agency’s obligation ko further respond to the request.
A judicial agency should memorialize when it considers ifs resoonse fujly -
responsive o the request and the reguest therefare tlg&gd. ) PR, Comment [1\‘:12]:Tluasaa_ddl_ticmaI,pArr.-\ii-siimsj

|| hiave bagn adapted from the PRA Medel Rules, znd
{6) EXTRAORDINARY REQUESTS LIMITED BY RESQURCE CONSTRAINTS. If a -hava praven wery struciive-to =°“m"d—§5¢“=‘3 ]
i e is for a large number of administrative records or otherwise of a e —
itucle £hat fhe judicia ency ca t fully co ithi 2a50n

due to constraints on the agency’s time, resources, and personnel, the agency
shall communicate this information to the requester in writing, in detall sufficient

[ asonable notice of the reasons for the necy” full
compl. The agen tempt to reach_acreement with the re 38 . . --|Comment [A3A]: The jugiciel agency stiould -
to narrowing the request 16 a more mananeable scope, or for a prioritization of 1;%‘;;:;2?‘:&{:2::;&3:1:If;:tr;:n;fi:g?:ss

responses and as to a fimeframe for the agency’s response, which may inciude a
schedule of installfnent responses. If the agency and reguester are unable to
reach agreement, then the agency shajl respand to the extent practicable and
inform the requester that the agency has completed [ts response. Judlclal

ncles are aged to provide records responsive to such reguests in parfial

ins antd, - Comimcnt [AZ4]3-This provision is necesialy so ™~ ©
- ¢ fa prevent a Judicial ageney from défaying - -7
‘providing any acegss bi waiting ntl all the > -
‘responsiye reterds have been pathered. - o

(Z} LATER DISCOVERED RECORDS. If after the judicial agency has pravided ait

responsive records it discovers responsive records that weve not provided initially,
it must promptly provide writken notice of such discovery to the requestor and

ovide ongbl tlmate i in i ing of thase
recorgs.
£6XS)Y . DE N QF 9] ISTRATIVE RECORDS, A judicia
may not destroy a regueste ministr. card | a pending request

for that record is closed, even if the applicable retention schedule or guidelines
would otherwise allow for the destruction of such lrecordl e ‘[ Comment LAIS]; Adapted fromihe PRA=nd its ]

case ldw, specifically ROW 42.56.100.

B. Administrative Records—Review of Public Records Officer’s Response.
(1) NOTICE OF REVIEW PROCEDURES. The public officer's response to a public
~ records reguest shall include a writken summary of the preocedures under which

s5ting pa ay seek fuither review

17



(2} TIMELI IEW. Th lines sef farth in sectlon {FY{(2)A) shall
ise to requests for review of the public recorn 85NONSE,

(3) FURTHER REVIEW HIN AGENCY. E shall provide a method for
review by the agency's director or presiding judge. For an agency that is not a

court, the presiding judge shall be the presiding judoe of the court that oversees
The agency may alsc establish intermedi

licy or ion; such poli Il lished, The . = = 7| Comment 'fhaﬁ]:_"lmennadite'léveis ufmviav.ﬂ
‘must_hgve explanatory langu’ag'e_ asitisso’;

. smblguaus that Is hag no substantive, meaning:

. . _Requiring publication of what the “review” Is would
agency decisions, and is encouraged to fhe extent possible to post such forms on atleast provide notlce ofthe equestor of What that
the agency’ bsite. _The review_proceeding shall Inform ary. * = | _process antalls, absent Inclusion in the nute.

The review pro i 1i:ba held within five working days fro n_th ‘Comment [A37]: Language'should be aded
Indicating whas these terims mean, spécifically

reguestor provides proper wri dication th i i fﬂﬁr%ﬁfng such things as whether there isa

“Hiearing, what:avidentiary law.applics, etc.
that js not reasonabl | na days the review. |_be

ney. i vailable the applicable forms for seeklng review of

led for the earilest practical date: e 5 he revised estimate

must be timely provided fo the reguestor in writing.z

FCOMMENT: The work groun discussed whether the rule should authorize -
the director or the presiding chief judge to designate another person ta
handie these reviews. The wark group did not reach agreement on this
question. ]

(4) ALTERNATIVE REVIEW. As an alterpative to review under section (B)(2){(B}3), a

requestin on may seek review outside the judicial agency. . If
khe judiclal agency is a courk or directly reportable to a court. the cutside review

shalt be by a visiting judicial_officer, If the judicial agency is not a_court or
. directly repottable to a court, tha outside review il be by a persen eed upon

ing person and the judicial ._In the event the requestin

person and the judfcial agency cannot ag' ree upon a person, the presiding supericer
court judge in the ¢county in which the judicial agency is located shall either
conduct the review or appoint a person to conduct the review. The review
reguesting person must sign 3 written waiver of any further review of the decision
by the person outside the judicial agency. The decision by the person ouiside the
judicial agency 15 fin t lable. Altorney fees and costs to the

requestor are not available under this option.

COMMENT: Ti cedures for revi e

intended to provide flexible, prompt, informal, and final
qced for r iC recon fsions. Tha
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opifon for a visikh allows a star fo have the
view t lof- ;i e Interast
of obtaining prompt, final decisions, a requester sefecting
this gption would be required fo walve further review, If
the Leqisiature creates a new entity fo review public
records decislons made by agancies of the executive
branch, then the work group recommends that the BJA
consider using this entity for review of fudicial records

decfsions as wefl.]
(5) PE-NGVO REVIEW IN
i. Arenuester superior court review of a decision made b
judicial agency under section (f}(2)(B){3)._ The burden of prosf shall be on
the agency to establish that refusal to_permit public inspection aag-or
copying is in accordance with section which exempts or prohibits

disclosure in whole or in part of specific information or records. Judicial
review of all agency actlons shall be de novo. The superor court shal
apply section (f)(1) of thig rule in determmlnq the accessibility of the
requested doc m

~ - - commant {n38]; See relevant Cormment ahave. |
The cnmmnn!aw ba]anclngtast" should nothe o

[COMMENT: The commaon jaw’s balancing lest is addressed appﬁcahlehere asihesarm: prinr.lp[es are Iargel\f -l

in detail in Cowles Pyblishing v. Murphy. 86 Wn.2d 584 alreddy intorjorated iftothe revised e, - - -

(1981), and Beuhler v. Small, 115 Wn.App. 914 (2003),

pisclostre fs halanced against whether It poses a signfficant

tisk €0 jndividual privacy or safety. }

ii. Theright-efdeDe novo review in superior court is not available to a
requester who songht review under the alterpative process set forth in
section (AH{21(b . ] I ‘l Comment{A30]): This is redundant shess

Tefuestor rannotseek review ofthe declslon utwler
(6) MONETARY SANCTIONS.

that:optlon.
i. In the de nove review proceeding under section (FY(2)(BY5), the superior
court may in its discretion award reasonable attorney fees and costs o a
requesting party if the court finds that the agency falls to show that (1)
the agency’s response was tentsufficient, {2) the requester did not

specifyted-the particular deficiency. to the agency, or and (3) the agency
did-cured Ast-eure the ldeficeng)l. ' . -~ | Comment [A40: Tho linguage hers has been

madified ti ansure thatif the.agency falls any ena
of-thethrae groynds listed, a court ias dlsumtipn to
“award feesand casts fo the requestor.
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o A Comment [A41]: Thisis unngensiary snce there ]
450 reason CR 11 wouldinotapply o any particular
actionfnsuperor caurt. :
required to pay attorney fees, costs, civll penatties, or fined, L= Commeént [A42]: The utility of this provisian Is
untlear. Part (1) alreacy makes clear that the award
[COMMENT: The work group’s recommendation is fo initially [imit of fres and costs 1o a requestor is disoretignary, and
the availabllity of monelary sanctfons against judiclal agencies, If -1his provision only restates that in different” -
the experience with this approach were to_show that more languinge a‘“‘r’“ﬁ”{f“”“ a": fines, which If t 2l
i jons are merited, then those could be added at an  opplicable, should be mentionedinpart{h
riate time. Thi: s, =] wiblic
Records Act was also originally enacted; it makes sepse fo fake the
same approach with this rule. Y may well be that the Imited
sanctions that would be available under this rule, coupled with the
rule’s creation_of speedy review procedures, will be sufficient to
ensure o, 3 without the imposition of additfonal sanctions.

23 (q) Judicial Records—Judicial Agency Rules. Fach court by action of a majority of
" the judges may from time to time make and amend local rules governing access to ceurk
judicial records not inconsistent with this rule. Each judicial agency may from time

make and amend agency rules governing access to its judicial records not inconsistent with
this rule.

£3} (b} Judicial Records—Charging of Fees.
{1) A fee may ot be charged to view esurt judicial records at-the-courthedse.,

(1) A fee may not be charged for the redaction or gathering of responsive records, ) -
nor for any othar costs incurred by the agency in preparing the records for ‘nsgectled. - —<‘ Commetit {A23T: ‘Adopted from the PRA adel.lts )

Wpdel-Bules Speciically ROW 42.56 120 snd WAC

4325070, .

(2) A fee may be charged for the photocgpying or scanning_cf fudicial records, If
angther court rule or statute specifles the amount of the fee for a particular type of
record, that rule or Il controf. Dthezwise- the amount of the fee may.n
exceed the amount that is authorized in the Publfic Records Act, Chapter 42.56 RCW.
The agency may not charge a requestor for the Ing required to redact records in

preparation for inspéctios, - - = [ Comment [A44): SeeCommentabovs. ]

(3)"rhg agency may require a deposit in an amount nok to excead ten percent of the

estimated cost of providing goples for a request, If an agency makes a requesk
available on a partial or installment hasfs, the agency may charge for each part of the

[1c] s Jt is provided. If an installment of a records request i imead er
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v in 30 d the agency is nof; ohligated to fulfill the balance of t
reguest.

COMMENT: ir above Incorporates a modified vi of th
Public Records Act’s "deposit and instaliments” languaage. |

(i) Effective Date of Amendment.

(@) The amendment expandin is se records goes into effect on ¥

2012, and applies to | cords reque bmitted on or after that d
[COMMENT. A rufe agopied in early 2011 would usually have an effective date of

September 1, 2011. The delaved effective date is infended to aifow time for
devefopment of best practices and for lralning. ]
(b) Until 0 ubllc_arcess ko judicial documents shall contin analyzed

using the existing court rules and statutes, as applicable, and ihe common law
balancing test. The Public Records Act, Chapter 42.56 RCW, may be used as non-

binding guidelines.

[Adopted effective October 26, 2004; amended effective January 3, 2006.]

21



SUPERIOR COURT OF WASHINGTON
FOR
THURSTON COUNTY

We are opposed to responding to an appellate decision finding that courts are not
agencies subject to the PRA by implementing a rule change to contradict the holding. It
appears the impetus for a rule change is in anticipation of legislative action to include
the courts in the PRA as agencies. We do not think this is appropriate, from both a
legal and policy bases for the reasons set forth below.

Resources

Our court currently addresses a limited number of PRA requests. If courts voluntarily
decide that their records are public records, then the PRA statutory language and case
law will apply to courts—including the extremely limited and outdated ability to collect for
the massive costs required as well as the mandatory penalties. Even if this is not seen
as the courts voluntarily including themselves under the PRA, it is our opinion that it will
be inevitable that the PRA’s provisions will be cited to as authority in interpreting this
proposed court rule.

In this court we have seen small agencies completely unable to perform their normal
functions in order to timely respond to PRA requests. The burden can be stifling
regardless of whether any records are actually provided to the requestor. Under the
PRA, all agency staff have the obligation to search for records, not just public
information or public records, not just public information or public records staff.
Similarly, there is no way that individual judges can be practically shielded from the
work of looking for documents and assisting in determining exemptions. [The
proposal’s attempt to shield certain staff in (c) (3) and (c) (4) on page 3 is inconsistent
with the PRA as currently understood] The additional duties imposed on all staff of
agencies subject to the PRA have ballooned exponentially as requests have increased,
and there is no reason to think courts would be any different. Some state agencies
have compiled information on the resources utilized to respond to PRA requests that
would be eye-opening to most judges. Additionally, county and municipal risk manages
can attest to skyrocketing litigation costs for PRA cases in which any liability results in
mandatory daily fines.



Credibility

If the concern is that the legislature would not be sympathetic to courts in modifying the
PRA, there is no basis to believe that. Even if that were true, imagine how
unsympathetic the legislature will be to courts’ budget woes (which are severe) when
those same courts have voluntarily agreed to perform additional functions at a huge
potential cost in terms of dollars and personnel. It is one thing to have an additional
burden thrust upon the courts after having an opportunity to testify at a legislative
hearing as to the potential consequences, but it is another thing altogether to agree to
take on additional responsibilities, than complain that the courts are overburdened. The
scope and applications sections make clear this proposal intends to place burdens on
non-judicial entities and cover many non-judicial records. Specifically, we agree with
the minority report of Mr. Weldon. This rule would impose many obligations on entities
far outside the BJA.

With respect to the sub-committee, it is our general concern that the committee does
not understand the practicality of the proposal. For instance, stating that counsel would
have the responsibility for redacting information ((2) (B) on page 6) assumes that
counsel is involved and can access the document to perform that function—a very
unrealistic assumption. Another example is that the section on charging of fees (page
15, section (h)), which is more restrictive than the PRA.

We are of the opinion that the BJA would not be successful in its attempt to create its
own exemptions by rule (see pages 9-11). Moreover, one workgroup member (Allied
Newspapers) has expressed the view that the PRA exemptions should not apply at all
and that exceptions to providing records under this rule should be much more narrow
than the narrow exceptions of the PRA. We also note that Allied Newspapers’ minority
report suggestions include deleting any reference to judicial integrity which we believe is
important to BJA members.

The records of the Washington courts are already available since the executive
branches of local governments hold the originals and/or copies of court budgets,
expenditures, and other administrative records. Our case files are fully open to
inspection. The work of the judges is done in open court and on the record. Our work
is subject to appeal and review. The Judicial Conduct Commission is available to
citizens who find objection to our behavior. Finally, as elected officials we are ultimately
responsible to people.
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Justice in Jeopardy Initiative
Public Relations, Communication and Qutreach

Message:

Trial courts and court-related services are mandatory governmental functions that require adequate,
stable, and long-term funding. The state must maintain its commitment to an equitable investment in
these core services.

Goals:
¢ Re-engage our partners, including the counties and cities, business, labor, WAPA, WDTL,
good government groups, as well as legislators.
» “Refresh” the Justice in Jeopardy Initiative message with the state executive and legislative
branches and with local government.
e Educate the public and community groups.

Tasks:
¢ Develop the message
o Update the JIJ strategy and messages developed in 2008 by public relations firm
JayRay Communications
2009 and ONGOING: The JIJ Qutreach committee updated the key message to use
with legislators for 2009 session focusing on holding the line in funding, courts as
constitutionally mandated and the state as an equal partner with local government in
their funding.
» |dentify the messengers
o Judges and judicial branch partners
o Consult with stakeholders such as WSBA and cities and counties to
ascertain their level of interest and involvement
¢ Develop a Communications and Media Workgroup
o The Communications section would keep the JIJ members informed
o The Media section would keep the public informed with consistent and regular media
pieces
o Develop a “Speakers’ Bureau”
o Solicit judges specifically willing to speak to community groups and edltorla[ boards
about JIJ
o Create documents to be housed on JIJ Webpage; offer WSBA the
- opportunity to utilize documents on their website or link to the JiJ page

¢ Identify the audiences
o lLeadership in local government and its organizations
Editorial boards
Legislators
Community groups
Other, such as business and labor groups

C ¢ O Q

Methods:




» Regular JiJ updates
o Biweekly legislative updates to JIJIC members or other subscribers during the
legislative session; provide these updates to WSBA if the Bar wishes to publish the
information on their website or in their Newsflash
o Communications with the Judicial Branch through publications such as Full Court
Press
= 2009 and ONGOING: A June 2009, 6-page special budget edition of Full Court
Press focusing on legislative outcomes and JIJ;
http://inside.courts.wa.gov/content/courtNews/FullCourtPressJune09Special pdf
= Continual status updates of JIJ in articles on Jeff Hali, outgoing CJ Alexander,
incoming CJ Madsen, and legislative activifies.
http:/finside.courts.wa.gov/index.cfm?fa=controller.showPage&folder=courtNew
s&file=fullCourtPress _
= Explore possibiiities for a presence at judicial conferences
=  Write articles for state and local bar associations
= 2009 and ONGOING:
« A full edition of the WSBA Bar News in Nov. 2009 devoted to JIJ, with
multiple articles and columns, including messages from legislators,
Attorney General McKenna, Gov. Gregoire and judges
http:/fwww.wsba.org/media/publications/barnews/novQ9-backup.htm
« A front page article on local JiJ benefits in the King County Bar Bulletin
by Judge Fleck and Wayne Blair in July 2009
http:/fwww.kcha.org/newsevenis/barbulletin/archive/2009/09-
07/article1.aspx
».. Several articles dedicated to JIJ and court funding in July, 2010 edition of
the KCBA Bar Bulletin, including articles by Chief Justice Madsen and
Judaes Craighead and Hilyer, and a column from the KCBA president.
hitp://www.kcha.org/newsevents/barbulletin/archive/2010/07/index.aspx

¢ Formal communication with city and county organizations
ONGOING — In person meetings occurred at the leadership meeting last session and
have continued at the staff level since that time.
o Letters from the JIJIC chairs
o Offers for presentation to their committees or at state level conferences
o Offers for articles in newsletters

¢ Legislative and executive branch contacts

o Continue JIJ partner meetings with key legislative and executive branch Leaders
ONGOING — JIJ partners continually meet with legislative and executive branch
leaders, separately and jointiy, and meet with new legisiators, often jointly, to educate
them about JHJ.

o Enlist judges to schedule informal coffee meetings with legistators
ONGOING — Judges are asked to meet with legislators for lunch or coffee when,
strategically, the need arises. Judges have been encouraged through the Legislative
Advocacy Guide {o develop individual retationships with their legislators.
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Encourage judges to conduct court tours

BEING EXPLORED for January, 2011 and beyond. Court tours occurred in Spokane
and Seattle in 2009.

Enlist judges to make contacts on partlcular issues during the legislative

Session

ONGOING — Judges either are asked to make contacts with legislators on specific
issues, with Action Alerts or arranged meetings as needs dictate.

Refresh advocacy guide

ONGOING — Guide will be updated for the 2011 session.

Editorial board meetings

O

Meetings with Chief Justice and/or local judges, WSBA and local bar leaders seeking
editorials and/or guest editorial placement

2010 and ONGOING: Chief Justice Madsen with Wendy Ferrell and Jeff Hall
conducted an editorial board circuit around the state shortly after Chief Justice
Madsen'’s inauguration. JIJ stafus fact sheets were created for these visits. This
resulted in_good contacts with the media for the next round of editorial board meetings,
and a couple of positive editorials (notably The Olympian's editorial endorsement of
the election of municipal court judges and News Tribune articie about access to jusiice
being in jeopardy): http://Avww.theolympian.com/2010/04/15/1206219/state-should-have-
acted-on-municipal. html _

http:/imww.thenewstribune.com/2010/04/09/1 14 1008/access-to-justice-is-in-danger.htmil

Communicate about JIJ with groups such as labor, business, good government groups, as
well as community/service groups such as Rotary, offer attorneys and/or judges to speak;
provide handouts

Communications and Media Workgroup

o}

Q
O

Write guest editorial templates

2010 and ONGOING: A quest editorial to be co-authored by a local presiding judge
and Chief Justice Madsen was drafted, but has not vet been circulated for approval for
use. .

Write Talking Points

Write the regular updates for internal and external communications

Develop JIJ subpage on Courts website

o o O O

COMPLETED: A special section dedicated to JIJ has been created on Washington
Courts web site with a presence on the home page and links to all substantial
research, reports, legislative materials and media articles and endorsements. it is
regularly updated with new material, such as the July edition of KCBA Bulletin.
Update or create talking points

Update or develop appropriate handouts

Provide currently relevant historical data

Create subscription method for JIJ updates

OTHER:

ADDITIONALLY, the JIS funding became an unexpected target during 2010 legislative
session, so message and materials were generated {o help save that funding.




Justice in Jeopardy Qutreach Plan

Fall Quarter

Message: Trial courts and court-related services are mandatory governmental functions that require adequate,

stable, and long-term funding. The state must maintain its commitment to an equitable investment in these core
Services.

Goals:

+ Re-engage our pariners, including the counties and cities, business, labor, WAPA, WDTL, good government
groups, as well as legislators.

* “Refresh” the Justice in Jeopardy [nitiative message with the state executive and legislative branches and with
local government.

¢ Educate the public and community groups.

Task: Courthouse Open Houses: Your Justice System at Work

The fall quarter will include planning for the first open house, to be held in early January at the Thurston County Superior
Court. The open house will showcase the critical work being done for the public and the lack of funding for essential
justice services. Invitation will be made to members of the media, legislators and the general public. Possible follow-up
- six weeks later with a similar open house in King County.

The open houses will he an extension of the Legal Aid Days currently organized every other year for the Equal Justice
Coalition and will include an opening program, courthouse client story highlight and tour of the court.

A resolution from the Supreme Court/Board for Judicial Administration and an open-house "toolkit” will be provided to
each jurisdiction on how to conduct their event. Focus will be on educating the public on the operations of the judicial
branch of government and the critical role that access to justice has in the lives of Americans.

Pubtic outreach materials:
o A"Justice in Jeopardy” handout/brochure identifying: a) successes of the effort b) the “gap” that still exists ¢)
why justice matters and d) the consequences of inadequate funding (to be created)
Copies of the Washington State Courts Media Guide (click link)
Copies of A Citizen's Guide fo Washington Courts (click link)
Posters on the Branches of Government {click link)
Jury Appreciation Posters (click link)

Media and legislative outreach:
= Press releases for each jurisdiction to local media inviting the public to the event
» Statewide press release announcing the events from the Supreme Court and the Board for Judicial
Administration
e Letters of invitation from Presiding Judge to local legislators, county & city officials
» Guest editorials and local photos to newspapers by Presiding Judges following-up after the event

Court materials:
« A "Justice in Jeopardy” handout/brochure identifying: a) successes of the effort b) the "gap” that still exists ¢}
why justice matiers and d) the consequences of inadequate funding (to be created)
Open House toolkit (To be created)
Supreme Courlt/Board for Judicial Administration Resolution
Legislative Advocacy Guide (To be revised for 2011}
Court Tours for Legislators Guide (To be revised for 2011)
Legislative Bench Book (To be revised for 2011)




Justice in Jeopardy QOutreach Plan
Winter Quarter

Message: Trial courts and court-related services are mandatory governmental functions that require adequate,
stable, and long-term funding. The state must maintain its commitment to an equitable investment in these core _
services.

Goals:

s Re-engage our partners, including the counties and cities, business, labor, WAPA, WDTL, good government
groups, as well as legislators. '

s "Refresh” the Justice in Jecopardy Initiative message with the state executive and legislative branches and with
local government.

+ Educate the public and community groups.

Task: Courthouse Open Houses: Your Justice System at Work

Hold the open courthouse in Thurston County Superior Court for a day at the beginning of January to the media,
legislators and the general public, showcasing the critical work being done for the public and the lack of funding for
essential justice services. Possible follow-up six weeks later with a similar open house in King County.

Task: [discuss possible other tasks, if any, under the headings below at JiJIC Sept. 17 meeting?]
CASA:

Office of Public Defense:

Office of Civil Leqgal Aid:

Washington State Bar Association:

Courts: State of the Judiciary Address

In January, the Chief Justice wTuesday, October 12, 2010ill present a State of the Judiciary Address to a joint session of
the Washington State Legislature and the Governor.

Outreach opportunities:
« Statewide press coverage regarding the event
e Follow-up guest editorials from superior and district court judges following the address
¢ Editorial board follow-up

Court outreach materials to courts:
= A "Justice in Jeopardy" handout/brochure idenfifying: a) successes of the effort b) the "gap” that still exists c)
why justice matters and d) the consequences of inadequate funding (to be created)
» Legislative Advocacy Guide (To be revised for 2011)
o Court Tours for Legislators Guide (To be revised for 2011)
s Legislative Bench Book (To be revised for 2011)
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2011 WACO LEGISLATIVE
RECOMMENDATION FORM

_ Washiné@n Assoclation
T of County Officials

WACO Affiliate Submitting Proposal: Clerks

Brief Description of Issue: Protect funding for county clerk programs for the eollection of court-ordered legal
financial obligations {LFO) of offenders; clarify that the LFO judgment is in effect until satisfied; and, give clerks the
authaority to “withhold and deliver” funds of offenders to satisfy outstanding chligations.

Please describe, in as much detail as necessary, the problem that has been identified, the suggested
solution, and the expected outcome should the issue be taken up. Please also include legislative
drafting language. Please include relevant facts, figures and statistics as appropriate.

In the last biennium, the monies provided by the legislature to be used for the callection of court-ordered legal
Tinancial obligations were subjected to cuts by the Administrative Office of the Courts when the legislature
reduced funding and AOC made reductions to the administrative budgets of some programs. This proposal will
prohibit future cuts and reaffirm the legislative intent iterated in RCW 2.56.190 which states, “The administrative
office of the courts shall not deduct any amount for indirect or directs costs, and shall distribute the entire '
amount appropriated by the legislature to the counties for county clerk collections budgets.”

Section 2 clarifies that while civil judgments are enforcazble for a period of 10 years, unless extended, while a
criminal judgment is in effect until the judgment is satisfied.

Section 3 gives clerks the same autherity the Department of Corrections has to issue orders to banks, financial
institutions or other entities to “withhold and deliver” the property or earnings of offenders to satisfy court-
ordered obligations. Orders may not be issued to DOC. This authority was not transferred to clerks when they
assumed the responsibility for collections from DOC.

Impact on WACO Affiliates:
Assessor: None
Auditor: None

Clerk: This revenue is needed to continue operation of collection programs in the office of the
clerk. '

Coroner: None,
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Prosecutor: None,
Sheriff: None.

Treasurer: None,

Impact on the public: Guaranteed funding of collection programs allows victims to recoup their losses at
the hands of offenders and increases the credibility of the courts in that criminal judgments are enforced.
Collected funds support the courts and local and state programs for crime victims, Since 2003 when the
clerks’ programs were started, the collection of restitution has increased by 61.2%. Victims are receiving
$18 million more than 2003 levels and crime victims funds are up over $1 miflion.

Does this issue have a fiscal impact on counties? (Check all that apply)

[ ] Increased revenue to counties [ ] Decreased revenue to counties
x Increased costs to counties [ ] Decreased costs to counties

No county fiscal impact

Does this issue require state expenditure of funds? Yes,

If Yes, approximately how much, and provide from what source: The state must restore
approximately $162,000 in program support bringing it back to 2009 levels. The collection of
LFOs provides revenue to the state as well. The LFO programs have provided over $2 million in
additional revenue to the state.

Does this issue require a change to the RCW? Yes.

If Yes, please provide the appropriate RCW Title, Chapter and Section to be created,

amended or deleted:  Amend RCW 2.56.190 to include language that “(the LFO funding) shall not be subject to
administrative or other budget reductions except those specifically made by the legislature,” and, RCW 4.56.190
shall state, “a judgment from a criminal sentence for a crime... in which case the lien will remain in effect until the .
judgment is fully satisfied.”

Section 3 is the same verbiage as SB 6193 from the 2008 session with the exception that DOC is exempted from
the orders to “withhold and deliver.”

Has this issue been presented to the Legislature before? Yes.
Section 3 was SB 6193 from the 2008 session. DOC objected but has been removed in this proposal.
If this issue is taken up by WACO, are there specific legislators that WACO should contact regarding

the issue?
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Representative Judy Warnick has sponsored other legislation for the collection of LFOs.
Has this issue been presented to other WACO Members? Yes..

Last session the WACO Legislative Committee was made aware of cuts to LFO programs following
adoption of the budget. The WACO Legislative Committee and Board took a position against the
reduction.

Is your affiliate willing and able to spend time in Olympia during the session to meet with legislators,
and testify to this issue in Legislative committee hearings? Yes,

If WACO acts on the request, what individuals/entities are likely to agree with WACOQ's position on the
issue: All crime victim groups.

If WACO acts on the request, what individuals/entities are likely to disagree with WACO’s position on
the issue, and why? Possibly ACC since they would absorb the cuts if the money is restored to LFOs.

Several legislators are very sympathetic to offenders.

Submitted by,
NAME: Betty Gould
AFFILIATE TITLE: Thurston County Clerk and Chair of WSACC Legislative Committee,

DATE SUBMITTED:  Click here to enter a date.
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BILL REQUEST - CODE REVISER'S CFFICE

BILL REQ. #: H-0025.3/11 3rd draft
ATTY/TYPIST: AT:crs
BRIEF DESCRIPTION: Addressing court-ordered legal financial

cbligations collected by the county clerks.



AN ACT Relating to court-ordered legal financial chligations
collected by the county clerks; and amending RCW 2.56.190, 4.56.1%0,
9.94A.7606, 9.94A.7607, 9.94A,7608, and 9.94A.76009,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. RCW 2.56.190 and 2003 c 379 s 21 are each amended to read
as follows:

By October 1, 2003; and annually thereafter, the administrative
office of the courts shall distribute such funds to ccunties for
county clerk collection budgets as are appropriated by the legislature
for this purpose, using the funding formula recommended by the
Washington associaticn of county officials. The administrative office
of the coufts shail not deduct any amount for indirect or direct
costs, and shall distribute the entire amount appropriated by the
legislature to the counties for county clerk collection budgets. The

legal financial obligations funds shall not be subject to the

administrative office of the courts administrative budget reductions

or other budget reductions by the administrative office of the courts.

Said funds shall not be deemed to have been reduced unless




specifically identified by the legislature. The administrative cffice

of the courts shall report on the amounts distributed to counties to
the appropriate committees of the legislature no later than December
1, 2003, and annually thereafter,

The administrative office of the courts may expend for the
purposes of billing for legal financial obligations, such funds as are

appropriated for the legislature for this purpose.

Sec. 2. RCW 4.56.190 and 1994 c 182 s 3 are each amended to read
as follows:

The real estate of any judgment debtor, and such as the judgment
debtor may acquire, not exempt by law, shall be held and bound to
satisfy any Jjudgment of the district court of the .United States
rendered in this state and any Jjudgment of the supreme court, court of
appeals, superior court, or district court of this state, and every
such judgment shall be a lien thereupon to commence as provided in RCW
4.56.200<and to run for a period of not to exceed ten years from the
day on which such judgment was entered unless the ten-year period is

extended in accordance with RCW 6.17.020{3), or unless the judgment

results from a criminal sentence for a crime that was committed on or

after July 1, 2000, in which case the lien will remain in effect until

the judgment is fuily satisfied. As used in this chapter, real estate

shall not include the vendor's interest under a real estate contract
for judgments rendered after August 23, 1983, If a judgment debtor
owns real estate, subject to execution, jointly or in common with any
other person, the Jjudgment shall be a lien on the interest of the
defendant only.

Personal property of the judgment debtor shall be held only from

the time it is actually levied upon.

Sec. 3. RCW 9.94A2.7606 and 1991 ¢ 93 5 7 are each amended to read

as follows:

(1) The department or county clerk may issue to any person or

entity, except to the department, an order to withhold and deliver

property of any kind, including buf not restricted to, earnings that
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are due, owing, or belonging to the offender, if the department or

county clerk has reason to believe that there is in the possession of

such person oxr entity, property that is due, owing, or belonging to
the offender. Such order to withhold and deliver may be issued when a
court-ordered legal financial obligation payment is past due:

{a) TIf an offender's judgment and sentence or a subsequent order
to pay includes a statement that other income-withholding actién under
this chapter may be taken without further notice te the offender.

(b) If a judgment and sentence or a subsecquent order to pay does
not include the statement that other income-withholding action under
this chaptér may be taken without further nolice to the offender but

the department or county clerk has served a notice on the offender

stating such requirements and authorizations. The service shall have
been made by perscnal service or any form of mail requiring a return
receipt.

(2) The order to withhold and deliver shall:

fa) Include the amount of the court-ordered legal financial
obligation;

{b}) Contain a summary of moneys that may be exempt from the order
to withhold and deliver and a summary of the c¢ivil liability upon
failure to comply with the order; and

{c) Be served by personal service or by any form of mail requiring
a return receipt. -

{3) The department or county clerk shall also, on or before the

date of service of the order to withhold and deliver, mail or cause to
be mailed by any form of mail requiring a return receipt, a copy of
the order to withhold and deliver to the offender at the offender’'s
last known post office address, or, in the alternative, a copy of the
order shall be personally served on the offender on or before the date
of service of the order or within twoe days thereafter. The copy of
the order shall be mailed or served together with an explanation of
the right to petition for judicial review. If the copy is not mailed
or served as this section provides, or if any irregularity appears
with respect to the mailing or service, the superior court, in its
discretion on motion of the offender promptly made and supported by
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affidavit showing that the offender has suffered substantial injury
due to the failure to mail the copy, may set aside the order to

withhold and deliver.

Sec. 4. RCW 9.94A.7607 and 1921 ¢ 93 s 8 are each amended to read
as follows:

{1 A person or entity upon whom service has been made is hereby
required to:

fa) Answer the order to withhold and deliver within twenty days,
exclusive of the day of service, under ocath and in writing, and shall
make true answers te the matters inquired of in the order; and

{b} Provide further and additional answers when reguested by the

department or county clerk.

{2) Any person or entity in possession of any property that may be
subject to the order to withhold and deliver shall:

{a) (1) Immediately withhold such property upon receipt of the
order to withhold and deliver;

{ii) Deliver the property to the appropriate clerk of the court as
soon as the twenty-day answer pericd expires;

(iii) Continue to withhold earnings payable to the offender at
each succeeding disbursement interval and deliver amounts withheld
from earnings to the appropriate clerk of the court within ten days of
the date earnings are pavyable to the offender;

{iv) Inform the department or county clerk of the date the amounts

were withheld as requested under this section; or

{b} Furnish the appropriate clerk of +the court a ¢good and
sufficient bond, satisfactory to the clerk, conditioned upon final
determination of liability.

{3} Where money is due and cowing under any contract of employment,

expressed or implied, or other employment arrangement, or is held by

any person or entity subject to withdrawal by the offender, the money
shall be delivered by remittance payable to the order of the

appropriate clerk of the court.
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{4} Delivery tc the appropriate clerk of the court of the money or
other property held or claimed shall satisfy the requirement and serve
as full acquittance of the order to withhold and deliver.

{5) The person or entity required to withhold and deliver the
earnings of a debtor under this action may deduct & processing fee
from the remainder of the offender's earnings, even if the remainder
would otherwise be exempt under RCW 9.94A.761. The processing fee may
not exceed:

{a) Ten dollars for the first disbursement to the appropriate
clerk of the court; and

{b) One dollar for each subsequent disbursement,

(6) A person or entity shall be liable to the obligee in an amount
equal to one hundred percent of the wvalue of the court-ordered legai
financial obligation that is the basis of the order to withhold and
deliver, or the amount that should have been withheld, whichevef
amount is less, together with costs, interest, and reasonable
attorneys' fees if that person or entity fails or refuses to deliver
property under the order.

The department or county clerk is authorized to issue a notice of

debt pursuant to and to take appropriate action to collect the debt
under this chapter if a judgment has heen entered as the result of an
action by the court against a person or entity based on a viclation of
this section.

(7) Persons or entities delivering money or property to the
appropriate clerk of the court under this chapter shall not be held
liable for wrongful delivery.

{8) Persons or entities withholding money or property under this

chapter shall not be held liable for wrongful withholding.

Sec., 5. RCW 9.94A.7608 and 1991 ¢ 23 s 9 are each amended to read
as follows:

An order bo withhold and deliver or any other income-withholding
action authorized by this chapter may be served on the main office of
a bank, savings and lcan assocliation, or credit union or on a branch
office of the financial institution. Service on the main office shall
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be effective tc attach the deposits of an offender in the financial
institution and compensation payable for personal services due the
offender from the financial institution. Service on a branch office
shall be effective to attach the deposits, accounts, credits, or other
personal property of the coffender, excluding compensation payable for
personal services, in the possession or control of the particular
branch served.

Notwithstanding any other provision of RCW 9.94A.760 and
9.94A.7601 through 9.94A.761, if the department or county clerk

initiates collection action against a Jjoint bank account, with or
without the right of survivorship, or any other funds which are
subject to the community property laws of this state, notice shall be
given to all affected parties that the account or funds are subject to
potential withholding, Such notice shall be by first-class mail,
return receipt required, or by personal service and be given at least
twenty calendar days before withholding is made. Upon receipt of such
notice, the nonobligated person shall have ten calendar days to file a

petition with the department or the superior court contesting the

withholding of his or her interest in the account or funds. The

department or county clerk shall provide notice of the right of the

filing of the petition with the notice provided in this paragraph. If
the petition is not filed within the period provided for herein, the

department oxr county clerk is authorized tc proceed with the

collection action.

Sec. 6. RCW 9.9%4A.7609 and 1991 c¢ 93 s 10 are each amended to

read as follows:

(1) The department or county clerk may issue a notice of debt in

order to enforce and collect a court-ordered legal financial
obligation debt through either a notice of payroll deducticon or an
order to withhold and deliver.

(2) The notice of debt may be perscnally served upon the offender
or be mailed to the offender at his or her last known address by any
form of mail requiring a return receipt, demanding payment within
twenty days of the date of receipt.
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{3) The notice of debt shall include:

{a) A statement of the teotal court-ordered legal financial
obligation and the amount to be paid each month. _

{b) A statement that earnings are subject to a notice of payrell
deduction.

(¢c) A statement that earnings or property, or both, are subject to
an order to withhold and deliver.

(d) A statement that the net proceeds will be applied to the
satisfaction of the court-ordered legal financial obligation.

(4) Action to collect a court-ordered legal financial obligation
by notice of payroll deduction or an order to withhold and deliver
shall be lawful after twenty days from the date of service updn the
offender or twenty days from the receipt or refusal by the offender of
the notice of debt.

() The notice of debt will take effect only if the offender's
monthly'courtﬂordered legal financial obligation payment is not paid
when due, and an amount equal to or greater than the amount payable
for one meonth is owned.

{6) The department or county clerk shall not be required to issue

or serve the noltice of debt in order to enforce and collect -a court-
ordered legal financial obligation debt through either a mnotice of
payroll deduction or an order to withhold and deliver if either the
offender’s Jjudgment and sentence or a subsequent order to pay includes
a statement that income-withholding action under this chapter may be

taken without further notice to the offender.
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THE DUTIES OF JUDGES IN WASHINGTON COURTS
ESTABLISHING APPROPRIATE JUDICIAL SALARIES

Report to the Washington Citizens’ Commission on Salaries for Elected Officials
October 2010

INTRODUCTION

In creating the Washington Citizens' Commission on Salaries for Elected
Officials, the Legislature stated the policy of the state is to base salaries for
judges and other elected officials on realistic standards: 1) according to the
duties of their offices, and 2} so that citizens of the highest quality will be
attracted to public service (RCW 43.03.300).

To attract high quality judicial candidates to the bench, and to retain these
individuals, establishing and maintaining an adequate salary is essential. Having
salaries that are sufficient to attract talented people is a common probiem for all
government agencies; however, it is especially difficult for the judiciary. When
experienced lawyers consider trading private practice for public service on the
bench they know that they will be prohibited from practicing law, and must forego
all outside business and professional interests as a condition of holding office.
Unlike other public servants, judges must curb most other financial endeavors in
order to preserve their impartiality. At the same time, they know that the potential
monetary benefits of private practice usually exceed that of public service in the
judiciary. Therefore, adequate salaries, which do not erode with inflation,
become a crucial incentive for attracting and retaining high quality candidates.

The most reasoned approach to judicial salary setting lies in ongoing regular
increases, which reflect the rising cost of living. This approach is viewed as the
single most important factor in attracting high quality candidates to judicial office.
Judges do not expect to achieve parity with many of their colleagues in private
practice. But, at a minimum, the expected economic sacrifices of a career on the
bench must not be further compounded by a failure to keep judicial salaries at
pace with inflation. Additionally, regular cost of living increases provide
recognition, by the citizens of Washington, for the important work and services
judges provide (represented below). It is a fundamental recommendation of the
Washington State Judiciary that the salaries of Washington State judges be
regularly adjusted to a level that, at a minimum, reflects the annual effect of
inflation.
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TYPICAL RESPONSIBILITIES OF JUDGES

Judges are expected to preside at criminal trials, impose punishment for crimes,
preside over civil cases, decide complex issues on appeal, manage growing
caseloads, and see that the courts’ orders are enforced. Our communities
expect judges to resolve disputes that involve violence, family abuse, and
juvenile crime, as well as settle civil conflicts among individuals, business and
government agencies. The duties of judges require them to remain impartial and
to make difficult, often unpopular decisions. Judges also have an administrative
responsibility—they must make sure the courts run efficiently and safely, and that
citizens have access to the justice system.

A “typical’ day for a trial court judge involves a variety of different duties. For
example, a judge will spend a portion of the day “in chambers” reviewing the files
of cases to be heard. During these times, judges may also hear minor motions
and requests “ex parte,” outside the formal courtroom. Sometimes judges may
be asked to interrupt other activities to hear an emergency matter, such as a
request for a domestic violence protection order. Judges spend a large portion of
their time on the bench presiding over trials, sentencing hearings and other
proceedings. Each court has a presiding judge who assigns cases and manages
the court's calendar for other judges on the court. Judges also hold “settlement
hearings” to help parties resclve their disputes rather than going to trial. Judges
supeivise their staff and attend meetings, often held over the noon hour, with the
other judges on their bench to make policy decisions relating to court procedures.
On a typical day, a judge may also leave the court to attend a committee meeting
or participate in a school activity such as Judges in the Classroom.

A "typical" day for a Court of Appeals judge also involves a variety of different
duties. When Court of Appeals judges hear oral arguments in cases, they sit in
panels of three judges. Before oral argument, the judges assigned to each three-
judge panel receive copies of the pre-hearing memoranda and parties’ briefs for
each case. The judges review these documents along with the record from the
trial court in order to prepare for oral argument. The judges hear oral argument
on up to seven cases during each hearing day. During argument they ask
questions in order to clarify or direct analysis and argument. Immediately
following the arguments, the panel of judges meets to discuss the issues in the
case and make an initial decision, that is, whether to affirm, reverse, or remand
the case back to the trial court for further action. The judges also discuss the
reasoning for their decision and assign a judge to write the opinion in the case.
The Court of Appeals judges also decide motions for reconsideration, motions to
modify a commissioner's ruling, etc. The judges supervise a personal staff
consisting of a judicial secretary and two law clerks. Like trial court judges,
appellate judges also participate on committees and community or school
activities. They may also sit as temporary judges in the trial courts to help with
the caseload in those courts.
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The Supreme Court is the state’s highest court. Opinions of the Supreme Court
become the law of the state, and set precedent for subsequent cases decided in
Washington. All nine justices sit as a panel to hear oral arguments. Following
oral arguments, the justices meet (conference) to discuss the case. Following
the conference a justice is assigned to write the majority opinion and, if
appropriate, another justice is tasked with writing the dissenting opinion. The
justices also have supervisory responsibility over certain activities of the
Washington State Bar Association including attorney admission and discipline
matters. The justices have responsibility for adopting rules that govern court
practices and processes statewide. As leaders of the state judicial branch, the
justices frequently preside over efforts to improve the judicial system by serving
as chairs or members of the Board for Judicial Administration, the Gender and
Justice Commission, the Minority and Justice Commission, the Interpreter
Commission, the Judicial Information System Committee, the Bench-Bar-Press
Commitiee, the Board for Court Education, and many others.

DUTIES OF JUDGES

Hear Cases and Resolve Disputes

District Courts

There were over 1.2 million cases filed in Washington's district courts during
calendar year 2009.

Parking infractions, which are generally handled administratively, contributed
157,358 case filings to the total. The over 1 million remaining cases represent
the core judicial caseload filings for the year. -

Traffic infraction cases, at 722,460 filings, made up the largest portion (67.9%) of
the core caseload, followed by civil cases (10.8%), other traffic misdemeanor
cases (6.8%), non-traffic misdemeanor cases (6.3%}), DUl/physical control cases
(2.8%), small claims cases (2.2%]), non-traffic infraction cases (1.6%]), petitions
for protection orders related to domestic violence and anti-harassment (1%), and
felony complaints (.5%). Please note: Due to rounding, percentages may not
add precisely to 100.

The increase in civil jurisdiction to include claims of $50,000 (beginning June
2000) has allowed the limited jurisdiction courts to share the civil burden with
superior courts. A representative case would be an aufo accident dispute with an
insurance company. The 2008 Legislature raised the civiljurisdiction limit to
$75,000.
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Superior Courts

From 2008-2009, superior court case filings decreased by .4% (1,200 filings),
resolutions decreased by 1.9% (5,722 resolutions), and completions decreased
by 1.8% (5,401). Across the same period, trial proceedings decreased by .2%
(16 proceedings), and non-trial proceedings decreased by 6.9% (54,593
proceedings).

Across case types, the largest percentage increases from 2008 to 2009 occurred
in civil filings (5.2%, or 7,111 filings) and domestic/Uniform Interstate Family
Support Act (UIFSA) filings (3.5% or 1,352 filings). -

The largest percentage decreases occurred in juvenile dependency filings
(14.1%, or 3,411 filings) and criminal filings (9.6%, or 4,340 filings).

As in prior years, civil cases were the largest single category of filings,
accounting for about 2 out of every 5 case filings (47%), case resolutions
(46.2%), and case completions (46.1%). In contrast, civil trial proceedings
accounted for about 1 out of every 6 trial proceedings (17.2%), and civil non-trial
proceedings were about 1 out of every 13 non-trial proceedings (7.8%).

Court of Appeals

Washington's Court of Appeals received 4,303 new filings in 2009. Division |
which serves Northwest Washington received 43.2%, Division Il which serves
Southwest Washington received 33.6%, and Division Ill which serves Eastern
- Washington received 23.2%.

Supreme Court

The Supreme Court received 1,561 new case filings in 2009, including 737
(47.2%) petitions for review, 142 (9.1%) discretionary reviews, 330 (21.1%)
personal restraint petitions, 90 (5.8%) attorney admission and discipline matters,
and 262 (16.8%) other reviews, including direct appeals from the trial courts,
actions against state officers, and cases certified from federal court. All cases in
which the death penalty has been imposed are reviewed directly by the Supreme
Court. Please note; Due to rounding, percentages may not add precisely to 100.

Find Better Ways to Resolve Disputes

» Society demands new ways to handle old problems. Specialized drug courts
have been created in many counties at the initiative of Washington judges.
Specialized courts require judges to learn special skills, such as how to
influence defendants to make their own decision to move away from a
lifestyle involving drugs. This often requires judges to spend extra time
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building one-on-one relationships with defendants. Early results indicate
these efforts by judges are paying off in terms of fewer repeat offenders.
Mental Health Courts have been formed in several jurisdictions to allow
judges, lawyers and treatment providers to work as a team to find ways to
limit criminal behavior by identifying appropriate treatment or interventions.
The Washington State Family and Juvenile Court Improvement Plan (FJCIP)
was adopted by the Board for Judicial Administration and start-up funds were
provided by the 2008 Legislature. The FJCIP sets in motion a strategy to
encourage and fund improvements to local court operations that are
consistent with Unified Family Court (UFC) principles. The statewide plan
promotes a system of local improvements that are incremental and
measurable. The impetus for this project was the desire among judges, the
Legislature, and stakeholders to improve court operations for children and
families. To date, 16 courts are funded for the initial phase which includes
local leadership development, fund case coordinator staff, and pay for
specialized education for judicial officers who preside over cases involving
children and families.

District and municipal courts in several counties including King and Spokane
have started programs to heip reinstate the licenses of drivers who have lost
their license as a result of unpaid traffic tickets. These drivers may keep their
licenses as long as they adhere to a payment schedule.

Yakima County now allows drivers to contact the court by e-mail to explain
why they received a traffic ticket, and o ask the Court for a reduced fine. The
number of in-person hearings in these cases has been reduced by haif.

The Clark County and Kitsap County trial courts have created a centralized
domestic violence court as a way to provide quicker attention and more
coordinated services in these cases.

Many superior courts rely on “courthouse facilitators” to help litigants without
attorneys understand their court case and what they will be expected to do to
resolve their case. Courthouse facilitators work especially with litigants in
marriage dissolution cases.

Ensure Courts Are Accessible When People Need Help

Judges increasingly are called upon to perform their duties “after normal
business hours.” For example, trial judges are assigned every weekend to
hear the “jail calendar” and make appropriate release decisions. Trial court
judges are frequently called at night by law enforcement officers to consider
issuance of “telephone search warrants” and requests to hear petitions for
domestic viclence protection.

Judges must make sure the court is accessible to all people—including those
who do not have or want an attorney to represent them. Some estimates
indicate that in nearly 60% of all domestic relations cases at least one party is
self-represented. Judges are expected to simplify their procedures so that
everyone, not just attorneys are able to appear in court effectively.
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Washington has seen a large increase in litigants who speak a language
other than English. A variety of languages in addition to Spanish—including
Russian, Viethamese, Korean and many others—are commonly heard in our
courthouses today. Judges have a duty to make sure everyone who has a
case before the court can communicate and understand what is being said.
The courts’ customers have changed, and judges are expected to change the
way they conduct their business in order to serve their communities.

Both the Americans with Disabilities Act and the Washington Law Against
Discrimination require courts to make both their facilities and their programs
and services accessible to persons with disabilities, including deaf and hard
of hearing persons. In addition, recently promulgated General Rule 33 sets
forth a process courts and judges must follow in receiving and responding to
requests for accommodation in order to ensure that court buildings, programs,
and services are equally accessible by all.

Stay on Top of Chandges in the Law

Judges are expected to keep abreast of changes in state and federal statutes
as well as developments in case law. Judges at all levels are expected to
maintain their personal proficiency and knowledge of the changes to statutes
and the impact of recent case laws.

All judges and court commissioners are required by court rule to complete a
minimum of 45 hours of continuing judicial education in a three year period.

Keep Courthouses Safe

Violent events in courthouses require judges to spend time planning and
implementing courtroom security precautions.

Outside the courtroom, some judges have been required to take extra steps
to protect themselves and their families against threats of violence from angry
litigants. While judges accept it as their duty to do everything possible to
keep court staff and the public safe, they do their work with an awareness of
the increasing risk associated with their jobs.

Manage the Courts

Trial court presiding judges assign and monitor the flow of cases, and see
that new judges are trained and oriented tfo their jobs.

Judges manage probation services and, in some locations, juvenile detention
facilities. :

Judges are responsible for the administration of their court, including
oversight of the court’s budget and personnel. In larger courts, judges are
assisted by professional administrators and clerks.

Judges adopt local court rules directing the management and processing of
cases.
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¢ Judges often chair or are members of local government councils or boards
that address policy, practice and budget issues across local criminal justice
systems. '

o Judges participate in many community and school activities such as “Judges
in the Classroom,” Mock Trial competitions, and neighborhood justice forums.

Manage the State Court System

The Washington court system is a decentralized, non-unified court system.
Therefore, in addition to hearing and deciding cases and managing their local
courts, judges ensure coordination of statewide policy and practice through the
participation in judicial associations, boards, commissions, committees and
taskforces:

» Judges direct the development of the statewide court computer system, the
Judicial Information System.

« Judges serve on commissions that explore ways to make the system better
by addressing barriers to access and bias based on gender, race, ethnicity,
age, physical and mental abilities, income, and other characteristics of people
who interact with the courts and justice system.

» Judges work with executive branch state agencies on policy and practice
issues where their work intersects. Examples including working with the
Department of Social and Health Services on services provided to families in
dependency cases and with the Department of Licensing on records relating
to drivers' licenses and traffic infraction dispositions.

+ Judges work with the Legislature on legislation that affects the administration
of justice.

o Judges develop the curriculum for educational programs for judicial officers
regarding the administration of justice, the application of new laws, and social
science research on the effectiveness of court programs.

+ Judges work on the development of proposed statewide court rules and the

- Supreme Court justices are responsible for final consideration, amendment;
and adoption of proposed statewide court rules.

» Supreme Court justices are responsible for lawyer discipline and the final
review of matters related to judicial discipline recommending suspension,
removal or retirement.
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Washington State Court System, 2010

THE SUPREME COURT
9 justices (elected to six-year terms)

s Appeals from the Court of Appeals

+ Direct appeals when action of state officers is involved, the
constitutionality of a statute is questioned, there are conflicting
statutes or rules of law, or when the issue is of broad publlc interest

* Final rule making body for other state couris

* Administers state court system

» Supervises attorney discipline statewide

THE COURT OF APPEALS
22 judges (elected fo six-year terms)
Division 1, Seattle 10; Division I, Tacoma 7; Division Ill, Spokane 5

o Appeals from the lower courts except those in jurisdiction of the
Supreme Court

THE SUPERIOR COURTS
188 judges (elecied to four-year terms in 32 judicial districts, each composed of one or more counties)

« Concurrent jurisdiction in civil actions involving $75,000 or less; exclusive original jurisdiction for civil
actions for higher amounts

» Original jurisdiction in title or possession of real property; legality of a tax, assessment or toll; probate
and domestic matters

Original jurisdiction in all criminal cases amounting to felony

Original jurisdiction in all criminal cases when jurisdiction is not otherwise provided for by law
Exclusive origina! jurisdiction over juvenile maiters

Orders for protection from domestic viclence .

Appeals from the courts of fimited jurisdiction heard de novo or appealed on the record for error of law

» * & 9 @

THE COURTS OF LIMITED JURISDICTION
210 judges; 207 attorneys and 3 non-attorneys {114 district court judges including 23 part-
time district court judges, elected to four-year terms, and 96 municipal court judges*)

» Concurrent jurisdiction with superior courts over civil actions involving $75,000 or less**
» Concurrent jurisdiction with superior courts in all misdemeanor and gross misdemeanor
actions with maximum fine of $5,000 or less and/or jail sentence of one year or less in
violation of state county or county/municipal ordinances

Criginal jurisdiction over small claims up to $5,000%*

Original jurisdiction in all matters involving traffic, non-traffic, and parking infractions
Preliminary hearings of felonies**

Orders for protection from domestic viclence

Orders for change of names**

Civil anti-harassment matters

Civil impoundment matters

* Judges may sit in multiple municipal courts
** District courts only




WASHINGTON STATE JUDICIARY
YEARS OF SERVICE AND AGE INFORMATION

COURTS OF RECORD (Supreme Court, Court of Appeals, Superior Courts)

s - Number " Percentage® -
Number of judges with 20 or more years of 27 12.3%
service on the bench as of December 31, 2010

Number of judges age 65 or older as of 37 16.9%
December 31, 2010

Number of judges 50 years old or younger as of 14 6.4%

December 31, 2010

COURTS OF LIMITED JURISDICTION (District and Municipal Courts)

Number of judges with 20 or more years of 36 171%™
service on the bench as of December 31, 2010

Number of judges age 65 or older as of 21 10.0%™**
December 31, 2010

Number of judges 50 years old or younger as of 35 16.7 %
December 31, 2010

*

Based on 219 judges, with data missing from one judge
** Based on 210 judges, with data missing from 11 judges
*** Based on 210 judges, with birthdate data missing from 11 judges
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WASHINGTON STATE LAW SCHOOL DEANS

SALARY INFORMATION

As of October 2010

University of Washington Law School Dean Salary
Seattle University Law School Dean Salary

Gonzaga University Law School Dean Salary

As of October 2008

University of Washington Law School Dean Salary

Seattle University Law School Dean Salary

Gonzaga University Law School Dean Salary

As of October 2006

University of Washington Law School Dean Salary
Seattle University Law School Dean Salary

Gonzaga University Law School Dean Salary

As of October 2004

University of Washington Law School Dean Salary
Seattle University Law School Dean Salary

Gonzaga University Law School Dean SalaryA

$352,008

Gonzaga has a policy of not
disclosing personnel
information of this sort

$255,600

Salary range for professors
and entry-level deans:
$120,000 - $250,000

$233,028

$251,580

$241,114

Salary Range:

$175,100 — $236,900 Current

salary being paid is close to
the top of the range.

$197,880
$220,830

Salary Range:
$160,000 — $190,000 Current -

- salary being paid is close to

the top of the range.



As of January 2003

University of Washington Law School Dean Salary
Seattle University Law School Dean Salary

Gonzaga University Law School Dean Salary

$190,200
$210,038

Confidential — per Director and
Corporate Counsel



COMPARISON OF WASHINGTON’S JUDICIAL SALARIES
WITH FEDERAL JUDICIAL SALARIES
American Bar Association Policy

STATE AND FEDERAL JUDICIAL SALARIES

Washington- ~ - |Salary . |Federal ... . . . ~1Salary = -
U.S. Supreme Court Chlef $233,500
Justice
U.S. Supreme Court $213,900
Associate Justices

Supreme Court $164,221 U.S. Circuit Courts of $184,500
Appeal

Court of Appeals | $156,328

Superior Court $148,832 U.S. District Court $174,000

District Court $141,710
U.S. Court of Federal $174,000
Claims
U.S. Court of International $174,000
Trade
U.S. Bankruptcy Court $160,080
Magistrate Judges — U.S. $160,080
District Court

Note: The American Bar Association in 1981 adopted the following policy: “Be it
resolved that the American Bar Association recommends that salaries of justices
of the highest courts of the states should be substantially equal to the salaries
paid to judges of the United States court of appeals, and the salaries of the state
trial judges of courts of general jurisdiction should substantially equal the salarles
paid to judges of the United States district courts.”

The judges of the state courts are called on to decide many more disputes than
the judges of the federal courts. Their decisions affect the “life, liberty and
property” of literally millions of citizens every year. While only on rare occasions
do their decisions achieve the publicity accorded by the media to many decision
of the United States Supreme Court, the quality of justice accorded in state
courts is in reality the quality of justice in the United States. (Annual Report of
the American Bar Association, August 10-12, 1981 New Orleans, Louisiana)

AOC 16-10




FORMER WASHINGTON STATE JUDGES.
CURRENTLY IN FEDERAL COURTS

U.S. District Court - Eastern and
Western Districts of Washington:

U.S. District Judges

*Judge Robert J. Bryan

Judge John C. Coughenour
*Judge Carolyn R. Dimmick
*Judge Richard A. Jones

*Chief Judge Robert S. Lasnik
Judge Ronald B. Leighton
*Judge Ricardo S. Martinez
Senior Judge William Fremming Nielsen
*Judge Walter T. McGovern
*Judge Marsha J. Pechman
Judge Rosanna Malouf Peterson
Senior Judge Justin L. Quackenbush
. Judge James L. Robart

*Judge Barbara Jacobs Rothstein
Judge Benjamin H. Settle

Judge Edward F. Shea

Chief Judge Lonny R. Suko
*Senior Judge Fred Van Sickle
*Senior Judge Robert H. Whaley
Judge Thomas S. Zilly

Magistrate Judges

Magistrate Judge J. Richard Creatura
Magistrate Judge James P. Donohue
*Magistrate Judge James P. Hutton
Magistrate Judge Cynthia Imbrogno
*Magistrate Judge Karen L. Strombom
Magistrate Judge Mary Alice Theiler
Magistrate Judge Brian A. Tsuchida

* Former Washington State Judge

U.S. Bankruptcy Court - Eastern and
Western Districts of Washington:

Judges
Judge Marc Barreca

*Chief Judge Frank L. Kurtz
Judge Brian Lynch

Chief Judge Karen A, Overstreet
Judge John Rossmeiss|

Judge Paul B. Snyder

Judge Samuel J. Steiner

Judge Patricia Williams



FORMER WASHINGTON STATE JUDGES
CURRENTLY IN MEDIATION AND ARBITRATION SERVICES

Judicial Dispute Resolution (JDR)
*William Baker

*Charles Burdell Jr.

*George Finkle

*Larry A. Jordan

*Paris Kallas

*Steve Scott

Judicial Arbitration and Mediation Services (JAMS)
*Patricia Aitken

John B. Bates Jr.

M. Wayne Blair
Alexander “Lex” Brainerd
Fred R. Butterworth
William J. Cahill

Zela “Zee” . Claiborne
*Robert J. Doran

Keneth Gibbs

Edward A. Infante

*J. Kathleen Learned
Lester J. Levy

*Terry Lukens

James Nagle

Douglas Oles

*Robert H. Peterson
Martin Quinn

*Gerard M. Shellan
Catherine A. Yanni

*Former Washington State Judge
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MEDIAN AND MEAN SALARIES OF IN-HOUSE NORTHWEST STAFF

ATTORNEYS
2010
Position Median Mean
General Counsel (>1,000 employees) $200,000 $221,474
General Counsel <=1,000 employees $149,250 $162,832
Director of Legal Services $144,588 $154,252
Attorney- Senior $129,344 $130,152
Attorney- Senior Specialized $157,290 $147,774

Source: 2010 Milliman Northwest Management and Professional Salary Survey (2010)

NATIONAL COMPENSATION SURVEY
Hourly Wage Percentiles

2009
Position 50% (median) 75% 90%
Lawyer $111,030.40 $163,009.60 $207,584
($53.38 x 2080 hrs) ($78.37 x 2080 hrs) ($99.80 x 2080 hrs)

Source: US Department of Labor; Bureau of Labor Statistics (June 2010) — www.bls.gov

SALARIES OF ATTORNEYS IN WASHINGTON

2010
Position 50% (median) 75% 90%
Lawyer $101,774.40 $139,900.80 N/A
($48.93 x 2080 hrs) ($67.26 x 2080 hrs)

Source: Washington State Employment Security Department Workforce Explorer (2010) —

http://www.workforceexplorer.com/cgi/databrowsing/occExplorerQSSelection.asp?menuChoice=0

ccExplorer
SALARIES OF ATTORNEYS IN SEATTLE
2010
Position 50% (median) 75% 90%
Lawyer $115,523.20 $153,088.00 N/A
($55.54 x 2080 hrs) ($73.60 x 2080 hrs)

Source: Washington State Employment Security Department Workforce Explorer (2010) —

http://www.workforceexplorer.com/cgi/databrowsing/occExplorerQSSelection.asp?menuChoice=0

ccExplorer

MEDIAN SALARIES FOR ATTORNEYS IN THE PACIFIC REGION
(includes California, Oregon and Washington)

2006
Position Salary
Equity Partner/Shareholder $313,168
Non-Equity/Partner $238,472
Associate/Staff Attorney $118,970
New Graduates $89,000

Source: Altman Weil Law Department Compensation Benchmarking Survey (2006)

Administrative Office of the Courts 10-10
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JUDICIAL SALARY COMPARISON

Rank of Washington versus Other States

Comparison Court Level Salary ActL{aI Normajlizeld
Date Ranking Ranking
October 2010 Supreme $164,221 14/50 14/50
Court of Appeals - $156,328  11/39 13/39
Superior 148,832 11/50 14/50
District '$141,710  3/17 5/17
October 2008 Supreme $164,221 11/50 12/49
Court of Appeals 5156,328 8/39 -10/39
Superior $148,832 8/50 7/49
District $141,710 117 2/17
October 2006 Supreme $145,636 14/50 13/48
Court of Appeals $138,636 12/39 13/39
Superior $131,988 11/50 12/48 -
District $125,672 4/16 4/16
November 2004 Supreme 5137,276 13/50 16/49
Court of Appeals $130,678 10/39 12/39
Superior 5124,411 11/50 15/49
District $118,458  4/17 4/16
October 2002 Supreme $134,584 12/50 16/47
Court of Appeals $128,116  11/39 16/39
Superior $121,972 10/50 19/47
District $116,135  4/17 8/14

! Figures were calculated based on states’ cost of living index.
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NORMALIZATION OF SALARIES

Comparing salaries between states can be misleading. States with a higher cost of
living tend to have higher saiary schedules. Each table includes a listing of the
salaries adjusted for the differences in cost of living. The National Center for State
Courts (NCSC) has derived an adjustment measure for most states called the ACCRA
(American Chamber of Commerce Researchers Association) factor which was based
on ACCRA Cost-of-Living Index.

The ACCRA cost of living factors were derived by looking at average costs of goods
and services purchased by a typical professional and/or managerial household. The
“basket” of goods and services consists of six components indices — grocery items,
utilities, housing, transportation, health care, and other goods and services.

This factor is used here to “normalize” salaries across all states. The “normalization”
formula is as follows:

Normalized Salary = Actual Judicial Salary/(ACCRA Factor/100)

Prior to the October 2002 report, the Administrative Office of the Courts (AOC) used
per capita income to normalize salaries. The technique described above is the same,
only the adjustment factor differs. Thus, care should be exercised in comparing the
normalized results to prior years' reports.

Cost of Living Index source:

ACCRA Cost-of-Living Index, National Center for State Courts, Survey of
Judicial Salaries, Volume 35, Number 1, As of January 1, 2010.

Judicial Salary source:

National Center for State Courts, Survey of Judicial Salaries, Volume 35,
Number 1, As of January 1, 2010,
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JUDICIAL SALARY COMPARISON

HIGHEST APPELLATE COURT as of January 2010’

Actual Normalized
State Salary State | Salary
1 California $218,237 1 IHinols 5209,096
2 Ilinois $201,819 2 Alabama 5195,956
3 Pennsylvania $186,450 3 Tennessee $186,588
4 New Jersey $185,482 4 Pennsylvania $184,897
5 Delaware $185,050 5 Virginia $184,355
6 Alaska 5184,908 6 Georgia $184,294
7 Virginia $183,839 7 Delaware $181,957
] Alabama $180,005 a fowa $174,751
9 Hawaii $174,984 9 Michigan $169,929
10 Nevada 5170,000 10 Texas $165,508
11 Georgia $167,210 11 Indiana 5163,669
12 Tennessee $165,336 12 California $163,620
13 Michigan $1.64,610 13 Nevada $157,949
14 Washington 5164,221 14 Washingion 5156,954
15 lowa $163,200 15 QOklahoma $156,036
16 Connecticut $162,520 16 Arkansas $155,720
17 Maryland $162,352 17 " Florida $154,560
18 Florida $157,976 18 Nebraska $154,103
19 Arizona $155,000 19 Ohia 5151,915
20 Rhode Island $152,403 20 Missouri $150,935
21 Indiana $151,328 21 Utah 5150,903
22 New York $151,200 22 Wisconsin 5150,422
23 Texas $150,000 23 Kansas $148,855
24 New Hampshire $146,917 24 Louisiana $148,492
25 Massachusetts 5145,984 25 Kentucky 5148,351
26 Minnesota $145,981 26 Arizona 5146,850
27 Utah $145,350 27 New Jersey $144,592
28 Wisconsin $144,495 28 Alaska 5144,077
29 Louisiana $§143,131 29 North Carolina $142,419
30 Ohio $141,600 30 Minnesota $142,143
31 Arkansas 5139,821 31 South Carolina $141,852
32 Colorado $139,660 32 Colorado $132,972
i3 Nebraska §139,278 33 South Dakota $129,604
34 Oklahoma $137,655 34 Connecticut $129,241
35 North Carolina $137,249 35 Wyoming $179,226
36 South Carolina 5137,171 36 Idaho $129,112
37 Missouri $137,034 37 Maryland $127,927
38 Kansas 5135,905 38 West Virginia $127,866
39 Kentucky $135,504 39 Rhode Isfand 127,108
40 Wyaming $131,500 40 North Dakota 5124,430
41 Vermont $129,245 41 New Hampshire 5124,285
42 QOregon 5125,688 42 New Mexico §123,765
43 New Mexico $123,691 43 Massachusetts 5123,422
a4 Waest Virginia $121,000 44 Mississippi $121,61%
45 [daho $119,506 45 New York 5120,162
46 Maine $119,476 46 Maine 15110,228
47 South Dakota 5118,173 47 Oregon 5109,790
48 Morth Dakota 5118,121 48 Montana $109,423
49 Montana $113,964 49 Vermont $109,160
50 Mississippi 112,530 50 Hawaii $107,030

" All states reported salaries as of January 2010.

10/13/2010
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JUDICIAL SALARY COMPARISON
INTERMEDIATE APPELLATE COURT as of January 2010’

Thirty-nine states have intermediate appellate courts

Actual Normalized
State Salary State Salary
1 California $204,599 1 Illinois $156,798
2 lllinois $189,849 2 Alabama $194,729
3 Alabama $178,878 3 Georgia $183,165
4 Pennsylvania $175,923 4 Tennessee 5180,386
5 New Jersey 5175,534 5 Pennsylvania 5174,458
6 Alaska $§174,696 6 Virginia- $168,795
7 Virginia $168,322 7 Indiana $159,093
8 Georgia $166,186 8 lowa $158,268
9 Hawaii $162,012 9 Michigan $156,334
10 Tennessee $159,840 10 California 5153,396
11 Washington 5156,328 11 Texas 5151,716
i2 Connecticut 5152,637 12 Arkansas 5150,924
13 Michigan $151,441 13 Washington $£149,410
14 Florida $150,077 14 Oklahoma $147,824
15 Arizona $150,000 15 Florida ’ $146,832
16 Maryland $149,552 16 Nebraska $146,397
17 lowa $147,900 17 Utah " 5144,051
i8 indiana $147,103 18 Kansas $144,050
19 New York 5144,000 19 Kentucky ’ 5142,374
20 Utah 5138,750 20 Arizona 5142,113
21 Minnesota $137,552 21 Wisconsin 5141,907
22 Texas 5137,500 22 Ohio S141,616
23 Wisconsin $136,316 23 Louisiana . $141,283
24 Louisiana $136,183 24 Missouri $141,213
25 Arkansas §135,515 25 South Carolina $138,305
26 Massachusetts $135,087 26 New Jersey 5136,837
27 Coloradoe 5134,128 27 North Carolina $136,485
28 South Carolina $133,741 28 Alaska $136,120
29 Nebraska $132,314 29 Minnesota $133,936
30 Chio $132,000 30 idaho $128,032
31 North Carolina $131,531 31 Colorado $127,704
32 Kansas $131,518 32 Connecticut ‘ $121,381
33 Cklahoma $130,410 33 Maryland 5117,841
34 Kentucky $130,044 34 New Mexico 5117,577
35 Missouri $128,207 35 MNew York .5114,440
36 Qregon o $122,820 36 Massachusetts 5114,210
37 Idaho $118,506 37 Mississippi 5113,531
38 New Mexico $117,506 38 Oragon $107,285
39 Mississippi $105,050 39 Hawaii $99,096

' All states reported salaries as of January 2010.
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JUDICIAL SALARY COMPARISON

GENERAL TRIAL COURT as of January 2010"

Actual . Normalized
State Salary State Salary
1 California $178,789 1 Ilinois $180,587
2 lllinois $174,303 2 Tennessee $174,156
3 Alaska $170,976 3 Delaware 5166,028
4 Delaware $168,850 4 Pennsylvania 5160,502
S New Jersey $165,000 5 Georgia 5159,541
6 Pennsylvania $161,850 6 Virginia $158,578
7 Nevada 5160,000 7 Arkansas 5151,751
8 Virginia $158,134 8 Nevada $148,657
9 Hawaii $157,620 9 lowa 5147,446
10 Tennessee $154,320 10 Alabama $146,901
i1 Washington $148,832 11 Texas $146,199
12 Connecticut $146,780 12 Michigan $144,440
13 Arizona $145,000 13 Nebraska $142,545
14 Georgia $144,752 14 Washington $142,246
15 Florida $142,178 15 Cklahoma $140,981
16 Rhode island $140,642 16 Florida $139,104
17 Maryland $140,352 17 Arizona §137,376
18 Michigan 5139,919 18 Utah $137,199
19 lowa $137,700 15 Kentucky 5136,435
20 New Hampshire $137,084 20 Indiana 5135,893
21 New York $136,700 21 Louisiana $135,040
22 Arkansas 5136,257 22 South Carolina $134,759
23 Alabama 5134,943 23 California $134,045
24 Texas $132,500 24 Wisconsin $133,875
25 Utah $132,150 25 Alaska S‘j.33,221
26 South Carolina $130,312 26 North Carolina $132,777
27 Louisiana $130,165 27 Missouri $132,706
28 Massachusetts $129,694 28 Kansas $131,475
29 Minnesota 5$129,124 29 Ohio 5130,190
30 Nebraska $128,832 30 New Jersey $128,625
31 Wisconsin 5128,600 31 Minnesota §125,729
32 Colorado $128,598 32 Wyoming $123,035
33 North Carolina $127,957 33 West Virginia $122,583
34 Indiana $125,647 34 Colorado $122,439
35 Wyoming $125,200 35 South Dakota $121,054
36 Kentucky $124,620 36 Idaho $121,049
37 Cklahoma $124,373 37 North Dakota $119,718
38 Vermont $122,867 38 Rhode Island $117,299
39 Ohio $121,350 39 Connecticut $116,724
40 Missouri $120,484 a0 New Hampshire $115,967
41 Kansas 5120,037 41 Mississippi $112;580
42 West Virginia $116,000 42 New Mexico $111,698
43 Oregon $114,468 43 Maryland $110,592
44 North Dakota $113,648 44 Massachusetts $109,650
45 Idaho $112,043 45 New York $108,639
46 Maine $111,969 46 Vermont 5103,773
47 New Mexico $111,631 a7 Maine $103,302
48 South Dakota $110,377 48 Mantana $102,612
49 Montana $106,870 49 Cregon $99,990
50 Mississippi $104,170 50 Hawali 596,410

! All states reported salaries as of January 2010,
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JUDICIAL SALARY COMPARISON
DISTRICT COURT as of January 2010’

Twenty-three states have coutts with subject matter jurisdiction comparable to Washington
State district courts and salaries established by the state, rather than local units of

government.
Normalized
State Actual Salary State Salary

i Alaska S 145,000 1 Michigan S 142,459
2 Virginia S 142,000 2 Virginia S 142,399
3 Washington S 141,710 3 Nebraska S 138,305
4 Michigan S 138,000 4 Indiana $ 136,275
5 New Hampshire S 137,000 5 Washington $ 135,439
6 Rhode Island S 135,000 6 Florida $§ 131,103
7 Florida $ 134,000 7 Minnesota § 125,609
3 Massachusetts s 130,000 8 iKentucky S 123,714
9 Minnesota S 129,000 9 Colorado S 117,109
10 Hawaii 5 123,000 10 New Hampshire S 115,895
11 Maryland S 127,000 11 North Carolina S 113,106
12 Indiana S 126,000 12 Alaska S 112,981
13 Nebraska 3 125,000 13 Rhode Island $ 112,594
14 Colorado 5 123,000 14 Massachusetis S 109,909
15 Kentucky 5 113,000 15 Wyoming S 101,219
16 North Carolina S 109,000 16 Maryland S 100,071
17 Wyoming S 103,000 17 Hawaii S 78,292

" All states reported salaries as of January 2010.

? |isted courts possess jurisdiction similar to Washington District Courts, which hear, for example, traffic, small claims, and civil case types. Courts
were excluded if they hear case types, such as juvenile cases, not handled by Washington District Courts. States with judicial salaries that vary
across jurisdictions were also excluded.
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Appendix: ACCRA Factor’, Survey of Judicial Salaries

State ACCRA Factor*

Alabama 91.86
Alaska 128.34
Arizona 105.55
Arkansas 85.79
California 133.38
Colorado 105.03
Connecticut 125.75
Delaware 101.7
Florida 102.21
Georgia 90.73
Hawaii 163.49
Idaho 92.56
Illinois 96.52
Indiana 92.46
fowa 93.39
Kansas 91.3
Kentucky 91.34
Louisiana 96,39
Maine 108.39
Maryland 126.91
Massachusetts 118,28
Michigan 96.87
Minnesota 102.7
Mississippi 92.53
Missouri 50.79
Montana 104,15
Nebraska 90.38
Nevada 107.63
New Hampshire 118.21
New Jersey 128,28
New Mexico 99,94
New York 125.83
North Carclina 96,37
North Dakota 94.93
Ohio 93.21
Oklahoma 88.22
Oregon 114.48
Pennsylvania 100.84
Rhode Island 119.9
South Carolina 96.7
South Dakota 91.18
Tennessee 28.61
Texas 90.63
Utah 96.32
Vermont 118.4
Virginia 99,72
Washington 104.63
West Virginia 54,63
Wisconsin 56.06
Wyoming 101.76

*Rounded numbers, as reported by NC3SC.

' ACCRA Factor is the average costs of goods and services purchased by a typical professional/manager househeld. The "basket” of goods and
services consists of six components indices — grocery items, ufilities, housing, fransportation, health care and other goods and services.

Source: NCSC, Survey of Judicial Salaries, Volume 35 Number 1, As of January 1, 2010.
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