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keep expert witnesses in limbo.
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Climate Change: Three 

Thresholds and Three Options
By Joe Terrenzio

From November 30 to December 
11, Paris hosted the 21st Conference 
of Parties (COP) to the United Nations 
Framework Convention on Climate 
Change (UNFCCC). The UNFCCC went 
into effect March 21, 1994, with a fo-
cus on the interests of human safety in 
the face of scientific uncertainty about 
climate change; 195 countries and the 
European Union are currently members 
of the Convention. 

The Kyoto Protocol came into ef-
fect on February 16, 2005. Where the 

Convention only encourages countries 
to stabilize greenhouse gas emissions, 
the Kyoto Protocol seeks to bind de-
veloped countries to specific commit-
ments. The meetings in Paris were 
the most recent of years of efforts to 
create a binding agreement to curb 
emissions and allow sustainable de-
velopment. On December 12, a new 
Paris Agreement was unanimously ad-
opted, setting a goal of holding glob-
al temperature increase below 2° C 
with aspirations to limit temperature 
increases to 1.5° C.1

The Convention and the Paris 
Agreement are important because of 
three numbers — 1° C, 2° C and 4° C. 

• 1° C: The Earth is currently on 
pace to see global temperatures hit 
1° C above preindustrial levels. The 
first 10 months of 2015 were the hottest 
ever, at 0.86° C above the 20th-Century 
average.2 

• 2° C: The Copenhagen Accord, a 
nonbinding agreement initially signed 

Climate change 
continued on page 8

Legal Financial Obligations:  
A Ball and Chain

By Judge Theresa Doyle
Just three small letters. But such 

an overwhelming burden. 
You can’t get a job or apartment be-

cause of your criminal record. The legal 
financial obligations (LFOs) ordered as 
part of your sentence remain unpaid, 
making matters worse. An employer’s or 
landlord’s background check shows not 
just your conviction, but that your case is 
still active because of the unpaid LFOs. 
And the unpaid LFOs have damaged 
your credit, making housing harder to 
find, even if you could afford the rent. 

Now there is a warrant for your 
arrest for the unpaid LFOs. If you are 
picked up and jailed, you will miss the 
job interview and mental health treat-
ment appointment next week. If you 
remain in jail too long, you will lose 
your temporary housing. Then you 
could lose custody of your children. 

These are common consequences 
for people with LFOs that they are too 
poor to pay.

Facts about LFOs
In Washington, superior court judg-

es at sentencing are required to impose, 
on most convictions, a $500 victim pen-
alty assessment, $100 DNA fee and any 
restitution owing to the victim. This 
LFO debt accrues interest at 12 percent 
under state law.

There are a host of other discre-
tionary LFOs — costs, fees and fines 
that judges can, but are not required 
to, impose.

The average LFO amount imposed 
in criminal cases statewide by Washing-
ton superior courts between 2010 and 
2012 was $995. For indigent defendants, 
that is a huge sum. A person paying $20 
monthly, at 12 percent interest, togeth-

er with the annual surcharge assessed 
by most courts, after three years would 
still owe $797. 

There is geographical disparity 
among counties across the state in im-
posing LFOs. It ranges from $600 in 
King County Superior Court, to more 
than $7,000 in Whitman County, ac-
cording to a 2008 report prepared for 
the Washington Minority and Justice 
Commission (MJC).

How did we get here?

Mass Incarceration
Mass incarceration played a part. 

From 1973–2009, federal and state pris-
on populations rose from 200,000 to 
1.5 million. Today there are nearly 6 
million persons in the United States 

financial obligations 
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Morris Dees To 
Keynote Breakfast 
With Champions
By Scott Pinkston

The King County Bar Foundation 
is proud to feature internationally ac-
claimed civil rights attorney Morris 
Dees at its 16th Annual Breakfast With 
Champions on Tuesday, March 29. 

After launching a private law 
practice in 1960 and winning a se-
ries of groundbreaking civil rights 
cases, Dees co-founded the Southern 
Poverty Law Center in Montgomery, 
Alabama, in 1971, along with his law 
partner, Joseph J. Levin, Jr., and the 
late civil rights leader, Julian Bond. 

Known for some of his innovative 
lawsuits that crippled the Ku Klux 
Klan and other notorious, white-su-
premacist hate groups, Dees has been 
the recipient of more than 20 honorary 
degrees and numerous awards, includ-
ing Trial Lawyer of the Year from Trial 
Lawyers for Public Justice, the Martin 
Luther King Jr. Memorial Award from 
the National Education Association, 
and the ABA Medal, the American 
Bar Association’s highest award for 
exceptionally distinguished service.

All members of the bar are en-
couraged to attend the Breakfast to 
recognize and applaud the work of 
hundreds of your colleagues who 
have dedicated their time and talents 
in providing access to justice and 
diversity. As KCBF’s largest annual 
fundraiser, the Breakfast With Cham-
pions raises money that supports 
KCBA’s Pro Bono Services programs, 
delivered to more than 10,000 King 
County residents who are in the great-
est need and among the least served. 

 For more information about the 
Breakfast and sponsorship oppor-
tunities, visit our webpage at www.
kcbf.org/bwc. You may also contact 
Scott Pinkston, development manag-
er, at 206-267-7005. We look forward 
to seeing you there! 
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with felony convictions.
There is dramatic racial and ethnic 

disproportionality in those numbers. 
Blacks are incarcerated at six times the 
rate of non-Hispanic whites; Hispanics 
at three times the rate.

More people with convictions 
means more people burdened with 
LFO debt. Most are poor. Approxi-
mately half were jobless at the time of 
arrest. Of those who were employed, 
about half reported income of $1,200 
per month or less. 

Adding insult to injury, LFO debt 
itself is disproportionately imposed. 
A recent MJC study revealed that in 
Washington, Hispanic males incur 
higher LFOs than non-Hispanic white 
defendants. 

Inadequate Court Funding
Part of the problem has been inad-

equate trial court funding. Washington 
places dead last in the nation for state 
funding of trial courts. That means the 
counties must pick up the slack.

But there also is disparity among 
the counties in their ability and will-
ingness to fund trial courts. In civil 
cases, this has resulted in more court 
user fees, as the civil bar is well aware, 
threatening access to justice. 

In criminal cases, many counties 
rely on LFOs for trial courts to “self-
fund.” This was one of the issues in 
Ferguson, Missouri. But the problem 
is nationwide and rests with the way 
we fund trial courts. 

Here in Washington, many judg-
es feel pressure to impose and collect 
any and all LFOs authorized by stat-
ute. These include recoupment of the 
cost of a public defender, jury fees, jail 
costs, costs of serving bench warrants, 
court costs and crime lab fees. The list 
goes on.

Effect on Defendants
What is the practical effect on the 

defendant/debtor of high LFOs? To be-
gin with, these are people who, because 
of a criminal record, already have dif-
ficulty securing employment, housing, 
and certain state licenses.

High LFO debt just makes matters 
worse. There is the constant tension be-
tween paying court debt and paying for 
basic necessities such as food and rent. 
Defendants remain under the court’s ju-
risdiction until LFOs are paid; outstand-
ing obligations show up in background 
checks by employers and landlords. If 
the debtor falls behind in payments, 
wage garnishment and damaged credit 
can result. Many jurisdictions, such as 
Benton County until recently, enforce 
LFO obligations with jail.

King County Superior Court judges 
have chosen not to use jail to collect 
non-restitution LFO debt. Rather, our 
clerk’s office arranges payment plans 
that defendants can afford. On the front 
end, the general practice of our bench 
has been to impose only the mandatory 
LFOs on defendants who have quali-
fied for a public defender because of 
indigency. That is at least 90 percent 
of our defendants. 

Effect on Reentry
As a society, we need to ask wheth-

er high LFOs make penological sense. 
Do they serve any of the purposes of 
sentencing? If LFOs are additional pun-
ishment, at what point has the person 
suffered enough?

Do our LFO policies, because they 
make getting a job and housing more 
difficult, have the unintended effect of 
promoting recidivism? Are we creating 
a permanent underclass of the jobless, 
homeless and disenfranchised?

Effect on Perceptions of Justice
High LFOs imposed on sentenced 

defendants can negatively affect the 
perception of the fairness of the jus-
tice system. According to a recent MJC 
report, persons of color report much 
lower confidence in the fairness of the 
criminal justice system than do non- 

Hispanic whites. Our LFO policies may 
be contributing to that perception. 

The equity issue with LFOs is ob-
vious. These fees are imposed regard-
less of income. Poor defendants drag 
high LFO debt around like a ball and 
chain. Wealthier defendants can just 
write a check. 

Financial Costs 
Finally, there is the question of 

whether high LFOs make financial 
sense. Studies show that much of LFO 
debt is uncollectable. For example, the 
MJC report found that for three-fourths 
of the sentenced cases in the first two 
months of 2004, less than 20 percent 
of LFOs had been paid three years af-
ter sentencing. 

The costs of enforcement are high. 
A recent New York Times article report-
ed that New Hampshire spent $176,000 
in jail costs to collect $67,000 in LFOs. 

To ascertain the true cost of LFOs, 
the Superior Court Judges Association 
(SCJA) has requested the MJC to com-
mission a study of what the LFO system 
actually costs — from enforcement hear-
ings, judge and prosecutor time, bailiff 
and clerk time, serving bench warrants, 
and jail officer costs, to the cost of jail. 

Education
LFO law is arcane and confusing. 

To help judges, the MJC created bench 
cards for trial judges. 

Available to defenders and prose-
cutors as well, the bench cards outline 
the restrictions on imposition of LFOs 
at sentencing, describe when judges 
can reduce, waive or convert LFOs to 
alternatives such as community resti-
tution, and clarify the due process re-
quirements of a hearing and right to 
counsel before a person can be jailed 
for willful nonpayment. 

LFO Case Law
The appellate courts have begun 

to address LFOs. Last year, in State v. 
Blazina, Chief Justice Barbara Madsen 
wrote for a unanimous court that before 

imposing discretionary costs, trial judges 
must conduct an individualized inquiry 
on the record about the defendant’s abil-
ity to pay. The case law is developing 
regarding the reach of that case.

LFO Reform Legislation
The Legislature will consider LFO 

reform again in the 2016 session. This 
past session, House Bill 1390, authored 
by Rep. Roger Goodman (D-45), passed 
94–4 in the House only to die without 
a hearing in the Senate. 

HB 1390 would have:
• prioritized collection of restitution;
• eliminated interest on non- 

restitution LFOs;
• made the $100 DNA fee one-

time only;
• given judges more discretion to 

convert LFOs to community restitution;
• required optional payment plans;
• codified the due process require-

ments of a hearing and counsel before 
incarcerating for failure to pay, and;

• provided that nonpayment by 
an indigent person is presumed to be 
not willful. 

Similar legislation is expected in 
the 2016 session.

What can attorneys do? Consider 
joining SCJA and MJC in supporting 
LFO reform legislation. Request WSBA 
and minority, plaintiff trial, defense 
trial, prosecutor, and criminal defense 
bar associations to get involved. KCBA 
has already jumped in by hosting a ses-
sion on LFOs at its recent Bench-Bar 
Conference. 

Lawyers are considered community 
leaders, whether we realize it or not. 
Together we can change the world, 
tackling one issue at a time. 

Judge Theresa Doyle has been a King 
County Superior Court judge since 
2005, and served on Seattle Municipal 
Court from 1998 to 2004. She is a 
member of the Washington Minority & 
Justice Commission and the Washington 
Interpreter Commission, and serves on 
the SCJA education, criminal law and 
sentencing committees. 
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