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SUMMARY

This Comment makes three fundamental points concerning the proposed
amendments to CrRLJ 3.1, 4.1 and 4.2.

First: Fiscal Responsibility. This Comment describes the significant financial
and operational burdens that would be imposed on counties and cities if they are
required to provide the new services mandated by those amendments. The
Comment.-recommends that the judicial branch of our State government act in the
same financially responsible manner that our citizens expect of other branches when
they consider adopting new legislation or new administrative rules — i.e., conduct a
reasonable fiscal impact study before changes are adopted so the actual,
on-the-ground impact can be weighed and understood ahead of time. In other
words, “look before you leap.”

Second: Cooperation. After a financial impact study, if the Court still concludes
that the new services mandated by the proposed amendments are reasonably
necessary for the holding of court, the efficient administration of justice, or the
fulfillment of the judicial branch’s constitutional duties in our State, then the Court
should not abandon its recent cooperation with the counties, cities, prosecutors, the
defense bar and the State Bar Association to secure the State funding necessary to
provide for our State’s justice system, including indigent defense. Instead of simply
- imposing the cost of the amendments’ new services on the counties and cities
without regard to the corresponding cuts in other judicial services that the
amendments’ unfunded mandates will require, the Court should continue its
collaborative work with the affected members of the justice community to secure the
funding required to implement those changes. And, at the end of the day, if the
Court believes that the proposed amendments’ new services are necessary for the
holding of court, the efficient administration of justice, or the fulfillment of the judicial
branch’s constitutional duties in our State, then the Court should require the State
Legislature to fund those new services. '

Third: Practicality. This Comment notes many of the serious on-the-ground,
practical problems created by the proposed amendments’ current wording. It will
take years of trial court and appellate litigation to resolve the proposed amendments’
vague and confusing language and to resolve the many unanswered questions that
wording will raise in the real world. This Court should carefully consider and resolve
these issues before mandating the amendments’ substantive changes in the
operation of the Washington State Courts.

The entities submitt'ing this Comment are eager to work with this Court, the
Administrative Office of the Courts, the Washington State Bar Association, and
others dedicated to Washington’s justice system to resolve the issues raised by the



proposed amendments, and would be honored to assist in that resolution if the Court
were to so allow.

The entities providing this Comment also request that if the Court decides to
continue its consideration of the proposed amendments, we would like the
opportunity to make an oral presentation to the Court’'s Rules Committee“concerning
the various problems posed by the possible rule changes.

Respectfully submitted,

Russ Fi'auge, Prosecuting Attorney, Kitsap County

Hugh Spitzer, Foster Pepper PLLC
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Introduction

When the State Supreme Court promulgates court rules, it acts in a quasi-
legislative capacity. When writing‘ rules, the Court develops generalized regulations
governing futureactiohs by individuals and institutions that work within the justice
system. Often those rules affect many outside the justice system, including separate
branches and levels of government. When acting as a “legislator” or simply as
administrative rule maker, the Court operates in a very different role from its normal
function interpreting constitutions, statutes and the common law in the contéxt of
contested cases.

This Comment on proposed amendments to CrRLJ 3.1, 4.1 and 4.2 (the
“Proposed Amendments”) is submitted pursuant to GR 9(g) on behalf of Kitsap County,
the Association of Washington Cities, the Washington State Association of Counties,
the Cities of Bremerton, Bainbridge Island, Port Orchard, Poulsbo and Forks. They
represent goverhmental instifutions that are key to the success of our criminal justice
system — the counties and cities that operate and pay for the bulk of that system, and
the prosecutors and city attorneys who represent those governmental entities and their
citizens.

The entities submitting this Comment may szmit additional comments focused
on issues of particular concern to them. Local governments have only recently begun to
recognize the financial impacts of the Proposed Amendments, and it is likely that the
Court will hear from more cities and counties in the coming months. It should be noted

that the Washington Association of Prosecuting Attorneys does not take a collective



position on court rules. However, the Court may receive comments from individual

Prosecuting Attorneys.

As noted in the Summary, this Comment consists of three parts:

Fiscal Responsibility: This Comment describes the significant financial and
operational burdens that would be imposed upon counties and cities if they were
required to provide the new services mandated by the Proposed Amendments.
This Comment recommends that the judicial branch of our State government act
in the same financially responsible manner our citizens expect of other branches
when they consider adopting new legislation or new administrative rules — i.e.,
conduct a reasonable fiscal impact study before such changes are adopted so
that their actual, on-the-ground impact can be weighed and understood ahead of
time.

Cooperation: This Comment respectfully requests that the Court not abandon
its recent cooperation with the counties, cities, prosecutors, defense bar, and the
Washington State Bar Association to secure the State funding necessary to
provide for our State’s justice system, including indigent defense. The Court
should not simply impose the cost of the Proposed Amendments’ new services
on the counties and cities without regard to the corresponding cuts in other
judicial services that the amendments’ unfunded mandates will require. Instead,
the Court should continue its collaborative work with the affected members of the
justice system community to secure the funding required to implement such
changes. And, at the end of the day, if the Court believes that the Proposed
Amendments’ new services are necessary for the holding of court, the efficient
administration of justice, or the fulfillment of the judicial branch’s constitutional
duties in our State, then the Court should require the State Legislature to fund
those new services.

Practicality: This Comment notes many of the serious on-the-ground, practical
problems created by the Proposed Amendments’ current wording. It will take
years of trial court and appellate litigation to resolve the Proposed Amendments’
vague and confusing language, and to resolve the many unanswered questions
that wording will raise in the real world. The Court should carefully consider and
resolve these issues before mandating the amendments’ substantive changes in
the operation of the Washington State Courts.

- The entities providing this Comment recognize the concerns behind the

Proposed Amendments and fully understand this Court’s desire to mandate new

services that the Court might conclude are reasonably necessary for the holding of

court, the efficient administration of justice, and the fulfillment of the judicial branch’s



constitutional duties — including corresponding concerns regarding the representation of
indigent pérsons and others who are charged with crimes in the courts of our State.
Unfortunately, simply waving a magic court rule wand will not provide the new funding
-necesSary to implement the changes to -o,ur State’s crimina]‘justice system that would bé
mandated by the Proposed Amendments. Nor does it prevent the substantial backlogs,
bottlenecks, and court congestion that the Proposed Amendments’ mandates will
necessitate in our State’s district and municipal courts. The entities providing this
Comment accordingly urge that before adopting the Proposed Amendments as drafted,
th_e Court should resolve the practical problems with the Proposed Amendments’
wording, and conduct a responsible financial analysis of the resulting Amendments’ real
world impact on our State’s justice system. Then, in cooperation with the counties and
cities being required to provide thé new services mandated by those Amendments, the
Court should work together with the couhties_ and cities to secure the funding necessary

to providé those new services from the 2009 Legislature.



Financial and Operational Impacts

Providing the new services mandated by the Proposed Amendments will lead to
significant increases in costs of providing prosecutorial and defense services in district
and municipal courts throughout the st_ate. Until a‘complete financial analysis is carried
out, the full extent of the costs will not be known. But some idea of the scale of the
impact can be understood by preliminary information developed by several counties,

cities, and the associations that represent them.

As described in Attachment A (“Financial and Operational Impacts of Proposed

CrRLJ Amendments, Kitsap County District Court Cases”), the Kitsap County
Prosecuting Attorney received 4,366 district court criminal referrals and filed 3,600 new
criminal cases in 2006 (the last year for which complete data has been compiled). |
Under the current justice system program, three full time deputy prosecutors handle this
caseload, with the limited assistance of other prosecutors. Separately, in 2006, 2,800
third degree driving while license suspended (‘DWLS 3") and criminal no valid
operator’s license charges were filed by law enforcement directly with the court. The
DWLS 3 cases, which currently are handled by prosecutors in a .Iimited fashion,
comprise more than 43% of the cases filed in Kitsap County District Court. A bail
forfeiture process for the DWLS 3 and no-valid-license cases enable the prosecutor’'s
office to focus on more serious criminal offenses.

If the new services mandated by the Proposed Amendments (as currently
worded) are implemented, the Kitsap County Prosecuting Attorney would have to
significantly increase the staffing and resources devoted to the prosecutionvof the above

offenses — directly adding one FTE deputy prosecutor, one FTE legal assistant, two



FTE records staff, an additional computer, and other equipment and office space to
handling the increased caseload, at an estimated cost of $276,656 every year.

The new services mandated by the Proposed Amendments (as currently worded)
would also require Kitsap County to‘hire additional public defender services, which are
conservatively estimated at an additionél $30,000 per year (based on flat-fees-per-case
paid to the additional defense providers).

Thus, the added costs to Kitsap County for the additional staffing and equipment
required to implement the Proposed Amendments (as currently worded) will be at least
$300,000 per year.

Moreover, this relatively large increase in costs for Kitsap County is misleadingly
low when compared to the Proposed Amendments’ fiscal irﬁpact on some other
counﬁes across our State, because Kitsap Counfy already provides a fairly high level of
services in the district courts — meaning Kitsap County’s percentage increase in justice
system costs will likely be lower than many other counties. Grant County, for example,
estimates that implementation of the Proposed Amendments would require the addition
of two FTE proseéutihg attorneys, two FTE administrative staff, and three FTE defense
attorneys. Grays Harbor County estimates that it would need to fund one FTE
prosecufor and one FTE defender, for a cost of more than $100,000. Walla Walla
County expects that the Proposed Amendments would add an additional .25 FTE
prosecutor, an extra .25 FTE defense attorney, and that assignments would take an
additional half day per week. But the Walla Walla County Pfosecuﬁng Attorney reports

that his Board of County Commissioners has indicated that it intends to cuf the justice

system budget in 2009 rather than increasing it.



The example of Kitsap County illustrates the large new fiscal burden that the
Proposed Amendments would mandate upon the counties across our State. The 2000
census reported Kitsap County with a population of 231,969 out of a statewide
population of 5,894,121 — with both populations having then further increased over the
past eight years. If the Proposed Amendments mandates had roughly the_ same fiscal
impact on all counties as they will on Kitsap County, the total cost (calculated on a per
person basis using 2000 Census figures) would be at least $7.6 million. But, as
discussed below, the full fiscal impacts deserve mdre careful, methodical analysis by
the Court before it adopts the Proposed Amendments.

In addition to financial impacts, the Proposed Amendments would also increase
court congestion. For example, Kitsap County District Court calendars are already at
capacity. If implemented in their cufrent form, the Proposed Amendments will
significantly lengthen arraignmént calendars. Many, perhaps most, of the DWLS 3
caseé would have to proceed to a pretrial hearing calendar, and many more caées
would then proceed to trial. The additional time required of prosecutors, defenders,
court staff, and judges will directly reduce the availability of courtrooms, staff, and
attorneys for other cases, both criminal and civil. And the cost of increasing the number
of personnel and facilities to handle the increaséd number of proceedings beyond
pre-trial hearings is not reflected in the rough cost impact assessment in the preceding
paragraph.

Cities with municipal courts will experience similar cost and congestion impacts
from the new services mandated by the Proposed Amendments, with the effect of those

Proposed Amendments falling particularly hard on small cities and towns. For example,



as noted in the correspondence from the Association of Washington Cities ("AWC”) that

is attached as Attachment B, the City of Forks (population 3,175; general fund budget of

$1,631,000) would require an additional part-time attomey and various district court
operational changes, for a total of $40,000 per year. Forks would also have to increase
its public defense payments to provide the new defense services mandated by the

Proposed Amendments. (As Attachment B shows, the Association of Washington

Cities’ had ac;cordingly asked the Board of Governors of the Washington State Bar
Association to table action on its CrRLJ 4.1 recommendation until fiscal impacts were
thoroughly evaluated — but the Board declined to pursue a fiscal analysis and
proceeded with its recommendations anyway.) |

The Association of Washington Cities subsequently surveyed cities and towns on
the impact of the Proposed Amendments. [t received responses for 82 cities and towns
out of a total of 281 in our State, which represented 54% of the total State population

living in incorporated areas. The survey summary (Attachment C) shows that the

Proposed Amendments’ financial impact varies from jurisdiction to jurisdiction because
of different practices, city sizes, and resources — with the impact on many cities and
towns being substantial.

A number of jurisdictions stated that they did not yet have adequate data to
estimate cost impacts. But the survey responses of those 82 cities that could provide a
rough fiscal estimate, show that the new services mandated by the Proposed
Amendments would require at least $650,000 more for increased city prQsecutor costs
at preliminary hearings in those 82 cities and towns (out of our State’s 281), as well as

require approximately $800,000 more for increased city public defender costs.



A recent survey of several other cities, conducted to help prepare this Comment,
provided more on-the-ground examples of fiscal impacts of the Proposed Amendments.
For example, the City of Bremerton observes that its municipal court judge tries to limit
his pretrial calendars to an average of 35 cases. The Proposed Amendments would
result in an estimated 638 new cases requiring 18 additional pretrial calendars, each of
which requires about four hours. The additional judicial and clerical costs wouldtotal
about $40,000 per year, additional defense costs would be about $28,500, and
additional prosecutor costs would be $52,000. The total increase would be at leasf
$120,500 pér year, not counting potential increases in jail time for defendants waiting for
hearings.

Moreover, all of these estimates are low and do not reﬂeot the added costs of
proceedings after pre-arraignment hearings. Nor do the estimates relating to the
82 responding cities. and towns reflect any of the potential fiscal impacts that the
Proposed Amendments would impose o.n the many non-reporting jurisdictions. In short,
even a parfial survey of our State’s cities and towns shows that the new services |
mandated by the Proposed Amendments will likely impose millions of dollars of new
costs on our State’s cities and towns. And the lack of readily available and complete
data only confirms the reasonableness of conducting a methodical fiscal analysis before
those Proposed Amendments are adopted.

In addition to cost impacts, the court congestion effects on municipal courts are
expected to be similar to those expected in the district courts. Quoting former State Bar
Association Executive Director Jan Michels, the Association of Washington Cities and

the Washington State Association of Municipal Attorneys have noted that “local



government cannot bear the total burden of providing state-mandated defense,
interpreters, civil commitment representation, and juror and criminal witness
costs....[L]ocal government funding constraints have forced courts (also funded by
general funds) to choose between critical courtroom staffing, or seeking solutions for

families in crisis or those who are chemically dependent.” (Attachment B at 8/13/2007

letter.) Put more bluntly: the new services increasingly being required by State '
mandates such as the Proposed Amend.ments being discussed here are forcing local
jurisdictions to take away from one part of the overall justice system to pay for other
parts of that same system.

The unfortunate (and surely unintended) result of new State mandates such as
those imposed by the Proposed Amendments here is that unless cﬁties, towns, and
counties are provided the Stéte fnnding necessary to pay for those State méndates,

- those jurisdictions will have to cut other programs such as those needed for other parts
. of our State’s judicial sys-tem.. Robbing Peter to pay Paul will not result in an overall

improvement of our State’s court system.



Retaining Our Previous Cooperation on Court Funding

In 2004, all levels of Washington’s courts, the State Bar Association, the
counties, the cities, legislators, prosecutors, defenders, and various other governmental
and public organizations cooperated in the Court Funding Task Force and its five work
groups. The Task Force’s report, Justice in Jeopardy, was published after one and a
half years of work by more than 100 individuals with long involvement and deep
understanding of the workings of Washington’s court system, its administration, and its
finances. Of the main Task Force’s 42 members, 19 (45%) were judges or employees
of the court system. The Task Force was staffed by the Administrative Office of the
Courts. This was a monumental effort — and a highly cooperative one —among all those
committed to developing and implementing “a plan to achieve adequate, stable and
long-term fundinQ of Washington's trial courts to provide equal justice throughout the
state.” 1

Justice in Jeopardy documented how Washingtoﬁ State ranked last in the nation
for State funding of its trial courts, prosecution, and indigent defense — pointing out that
our State government was Contributing only 10.8% of our overall cou.rt system’s annual
cost.2

Significantly, the judges, Iawyers, court system professionals, and others who
cooperated in writing Justice in Jeopardy also concluded that, based on agreed
standards and measures of workloads, there was a $786 million shortfall in court and

defense system funding. That report detailed the need for an additional $54 million for

1 Board for Judicial Administration Court Funding Task Force, Justice in Jeopardy: The Court Funding
Crisis in Washington State (2004).

10



annual frial court operations and $732 million for indigent defense services. (The Task
Force also concluded that civil legal services required more that an additional-
$18 million annually from the State to do an adequate job in that area.)

The 2004 Task Force’s conclusion was simple. In FY 2000 dollars, “the tetal
amount required to assure justice in Washington is $204 million annually.”® The report
went on to make practical financial recommendations on how that gap could be filled.

The Justice in Jeopardy report Was a cooperative effort of the bench, the bar,
local governments, and public interest organizations committed to our State’s judicial
| system. That coalition then worked together during the 2005 legislative session to seek
what the Task Force had found were needed State funding increases for the trial courts,
indigent defense, and other keys aspects of our State’s justice system.

These cooperative efforts have produced a hopeful start. The 2005 Legislature
passéd SSB 54544 which increased filing fees and certain other fees. The Legislature
then appropriated $12.7 million in new funding for the 2005-07 biennium, includihg
$2.3 million for criminal indigent defense assistance, $5 mfllion for representation of
parents in dependency and termination proceedings, $2.4 million for district and
municipal court judge salaries, and $3 million for civil legal services. The $2.3 million for
indigent defense funded $1 million of local pilot projects. In 2006, the same coalition of
judges, lawyers, and local government representatives collaborated to successfully

‘boost that funding to an annual State appropriatiOn of $6.5 million for public defense

2 |d. at4. That report further noted that the total cost of operating our State’s trial courts was
$342 million, and that $79 million was being spent on indigent defense services in criminal and
dependency cases (in FY 2000 dollars). /d. at 12.

3 1d. at 13. (Emphasis added.)
4 Chap. 457, Laws of 2005.
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improvements.5 These State funds are administered by the Washington State Office of
Public Defense under Chapter 10.101 RCW. In the last legislative session, the courts,
local governments, and justice system advocates again worked together, securing,
among other things, a new $2 million annual State commitment to costs of an enhanced
program for providing interpreters in the trial courts.®

One of the most important outcomes from the Justice in Jeopardy report and the
cooperative work of the bench, bar, local governments, and justice advocates was the
Legislature’s stating the following commitment in Section 1 of SSB 5454:

The Iegislatljre recognizes the state’s obligation to provide adequate

representation to criminal indigent defendants and to parents in

dependency and termination cases. The legislature also recognizes that

trial courts are critical to maintaining the rule of law in a free society and

that they are essential to the protection of the rights and enforcement of
obligations for all.

In other words, the Legislature expressly recognized the State’s obligation to provide for
a larger share of the cost of indigeht defense and other court services.

Unfortunately, Iofty statements of principle are not always accompanied with lofty
funding. TheﬂLegislature’s current commitment of $6.5 million annually is a small step
forward, but it is miniscule compared to the $732 million in new annual expenditures
that the Justice in Jeopardy report had concluded was necessary to assure adequate
indigent defense services based on accepted standards.

It is in this context that the Court is now considering Proposed Amendments
which will, by rulemaking fiat, mandate that local jurisdiction provide new services at the

district court and municipal court level. The Proposed Amendments would unilaterally

5 Washington State Office of Public Defense, 2007 Status Report on Public Defense in Washington
State: Executive Summary (2008).
6 An enhanced interpreter program was implemented by SHB 2176 (Chap. 291, Laws of 2008).
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impose millions of dollars in new prosecution, defense, and court staffing and facilities
costs on the very same counﬁes and cities who had been this Court’s hardworking
partners in securing needed State funding for our State’s judicial system — new costs
that will likely wipe out the modest amounts of new State funding that were gained by
the painstaking cooperative work in the 2004 through 2008 legislative sessions. Instead
of now abandoning the cooperative approach that this Court had previously takeh with

the aﬁected stakeholders, this Comment respectfully requests that the Court carefully
evaluate the financial impacts of its Proposed Amendments, and then join with the local '
governments, bar, and justice system community to once again work together to secure
from the Legislature fruly adequate funding for the impacts of the Proposed
Amendments, as well as the other documented needs of trial courts and indigent
defense services in our State’s judicial system. We must jointly hold the Legislature to
the commitments it made in SSB 5454. This Comment respectfully submits that it isvthis
Court’s obligation to lead that cooperative effort to secure from the legislature fhe State
funds reasonably necessary for the holding of court, the efficient administration of

 justice, .and the fulfillment of the judicial branch’s constitutional duties.

13



Rulemaking is Quasi-Legislative, and Fiscal Impacts Must be Addressed

When a court adopts rules, it promulgates generalized regulations governing
futuré actions by individuals and institutions that work within the jusﬁce systém. This
rulemaking process is not a contested case. This is not an appellate matter in which the
Court is being asked to interpret a statute, a constitution, or the common law in the
context of a dispute based on facts in a record. This is a quasi-legislative activity, akin
to what State legislators do when they pass State laws or State agencies do when they
promulgate State regulations.”

When Washington State’s elected lawmakers consider bills, they are required by
statute to undertake a careful financial analysis of the effects of the proposed
legislation; Since 1977, State law has required that every bill have a fiscal note.8
C.urrent law requires a fiscal analysis “on the expected impact of bills...which increase
or decrease or tend to increase or deérease state government revenues or
expenditures”.® And our State’s voters have insisted that before acting, State legislators
must take into account the impact of their proposals on taxpayers’ pocket'boc;ks. For
example, section 1 of Initiative 960, passed in 2007, reiterated that:

[The] people intend to protect taxpayers by creating a series of

accountability procedures to ensure greater legislative transparency,

broader public participation, and wider agreement before state
government takes more of the people’s money.10

7 See, e.g., Inre LiVolisi, 85 N.J. 576, 584 ftnt 5, 428 A.2d 1268, 1272 ((1981) referring to “the quasi-
legislative power granted it by [the state constitution] to formulate court rules and policy.” See also,
Guralnick v. Supreme Court of New Jersey, 747 F. Supp. 1109, 1116 (D.N.J. 1990); Philip Morris Inc. v.
Angeletti, 358 Md. 689, 709, 752 A.2d 200, 211 (2000).

8 Chap. 25, Laws of 1977 ex. sess.
9 RCW 43.88A.020.
10 gec. 1, Chap. 1, Laws of 2008.

14



' Initiative 960 then requires that whenever proposed billé would increase fees and taxes,
a thorough financial evaluation must be undertaken, and under certain circumstances a
statewide advispry vote must be undertaken on each new tax or fee.!

-Similarly, when Washington State agencies propose new administrative rules,
they must evaluate the cost effect of their proposals. RCW 34.05.328 mandates that
before a significant rule is adopted by a State agency, the State must “analyze
alternatives to rule making and the consequences_of not adopting the rule.”2 That
statute also requires the State agency to determine “that the probable benefits of the
rule are greater than its probable costs, taking into account both the qualitative and
quantitative benefits and costs.”3 Proposed rules with an impact on small businesses
are alsb separately subject to an economic impact statement analysis. 14 |

In sharp contrast to the fiscal consideration that our citizens have made clear
they expect from:o_ut State government in genéral, the Proposed”Amendments here are
being considefed for imposition without any review or analysis of their fiscal impact on
the citizens of our State. To paraphrase the preamble to Initiative 960: Where are the
accountability procedures to ensure greater transparency? Where is the process to
develop wider agreement before the State forces local governments to take more of the

people’s money or to reallocate money from other general fund programs?

11 Sec. 6, Chap. 1, Laws of 2008.
12 RCW 34.05.328(1)(d).

13 RCW 34.05.328(1)(d). Under RCW 34.05.328(5)(c)(iii), a “significant legislative rule” subject to a cost-

- benefit analysis includes a rule that “subjects the violator of such rule to a penalty or sanction” or
“establishes, alters, or revokes any qualification or standard for the issuance, suspension, or revocation of
a license or permit.” Although, as discussed below, the standards, penalties, and sanctions are quite
unclear in this instance, the Proposed Amendments would readily be treated as “significant legislative
rules” if they were promulgated by a state agency.

14 RCW 34.05.320 and Chap. 19.85 RCW.
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The Court states that it is considering adoption of the Proposed Amendments for
the primary purpose of changing the “culture” of the courts of limited jurisdiction in our
State’s judicial systerﬁ.15 That “culture” change mandated by the Proposed
Amendments requires counties and cities to spend millions of additional taxpayer
dollérs to fund new prosecutorial and defense activities in district and municipal courts —
new services which this Court presumably believes are reasonably necessary for the
holding of court, the efficient administration of justice, and the fulfillment of the judicial
 branch’s constitutional duties in our State. If that is true, and if the 2009 Legislature
declines to provide the State funds necessary for the new services which the Proposed
- Amendments would require, this Court should then require that funding as part of its
- constitutional duty to safeguard thé judicial branch in our State. See In re Juvenile
Director, 87 Wn.2d 232, 251 (1976) (separation of powers doctrine prqvides that the
courts can compel funding if “the court show[s] fhat the funds sought to be qompelled
are reasonably necessary forAthe holding of court, the efficient administration of justice,
or the fulfillment of its constitutional duties.” In re Juvenile Director, 87 Wn.2d 232, 250

(1976)).

15 “Purpose” comment to Proposed Amendment to CrRLJ 3.1(d), at 161 Wn.2d Proposed-275. The
stated purpose of the Proposed Amendments is “to change the culture of courts of limited jurisdiction that
hold arraignment calendars without providing counsel as required by the existing court rules and state
and federal constitutions.” 161 Wn.2d at Proposed-279. But the Proposed Amendments have not been
found by the Court or by the United States Supreme Court to be constitutionally required. In Rothgery v.
Gillespie Cty., 491 F.3d 293, 296 (5th Cir.2007), cert. granted 128 S.Ct. 714, 169 L.Ed.2d 552 (2007), the
U.S. Supreme Court is now considering whether to overturn a Sixth Circuit decision that the Sixth
Amendment right-to-counsel requirement is triggered at a pre-arraignment, non-prosecutorial hearing.
But it would be presumptuous to predict the outcome in that case, and it would be unnecessary, and
perhaps inappropriate, for the Washington State Supreme Court to enact a rule based on what it, or the
U.S. Supreme Court, might rule at some future time. If the Court has held that counsel are
constitutionally required in the circumstances that are the subject of the Proposed Amendments, then the
applicable cases should be specifically cited. And while the “Purpose” section of the Proposed
Amendments cites the 1972 case of Argersinger v. Hamlin, the fact that the Rothgery case is before the
United States Supreme Court at this time means that it is not at all clear that Argersinger requires the
increased staffing of prosecutors and public defenders as contemplated by the Proposed Amendments.
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If the Court determines that the new services and staffing levels effectively
mandated by the Proposed Amendments are reasonably necessary for the
administration of justice in our State, and if the 2009 Legislature nonetheless refuses to
fund thdse services, then this Court should include with its issuance of those Proposed
Amendments a formal determination that the legislature is required to fund their
implementation. That result is consistent with the In re Juvenile Director Court’s
explanation of the judicial branch’s role. It is also consistent with the Legislature’s own
commitment in SSB 5454, where it expressly acknowledged the Stafe’s obligation to
provide adequate representation to criminalbdefendants. The Court should hbld the
Legislature to its obligations.

We recommend that the Court charge the Administrative Office of the Courts with
the responsibiiity of promptly developing more detailed information on the fiscal impact
of the Proposed Amendments. After that financial impact information is available (and
the techhical problems oﬁtlined in the next section of this Comment are resolved), the
Court, together with others in the coalition that wrote Justice in Jeopardy and helped
gain passage of SSB 6670 in 2005, should work together to secure adequate Stafe
funding for the Proposed Amendments’ State-mandated changes. In SSB 6670 the
Legislature recognized the State’s obligation to provide adequate representation to
criminal indigént defendants and to adequately fund trial court operations. We should
work together to hold the Legislature to that promise (as well as the legislative branch'’s
obligations to the judicial branch under the In re Juvenile Director case).

One well-known political scientist has noted the proclivity in America for

branches of governments to make policy decisions, and then force other branches, and
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other governmental levels, to shoulder the burden of carrying out and/or paying for
those decisions.'® This practice leads to a mismatch of responsibilities and resources,
not to speak of cynicism among the general public. We strongly recommend that this

- Court take the financially responsible and reasonable course here. Instead of imposing
a new, significant burden on counties and cities through the indirect method of adopting
court rules that exacerbate the very problem highlighte'c:j' by Justice in Jeopardy, the
Court should act in a straightforward manner: first by doing the necessary fiscal
homework, and then, if necessary, ensurihg that the cost of State-mandated increases
in the services of our State’s judi;:ial system be placed where it beiongs: namely, at the

State level.

16 paul E. Peterson, The Price of Federalism 16 (Brookings Institution, 1995). Professor Peterson
observes: “Legislators at all levels of government will seek to distribute governmental benefits for which
they can claim credit and, if at all possible, will shift governmental burdens to others levels...."
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The Proposed Amendments’ Practical Problems and Unanswered Questions

The following are a number of practical problems and unanswered questions
created by the Proposed Amendments — issues that do not seem to have been carefully
thought through during the Proposed Amendments’ development, and which should be

carefully addressed prior tb any adoption.

1. Are Violations Of The Proposed Rules Appropriately Treated as an Ethical Matter
For The Judge And/Or Prosecutor? If so, the Proposed Amendments Should Expressly
Say So. |

These court rules are not appropriately categorized as ethical rules. CrRLJ 1.2
provides that the “rules aré intended to provide for the just determination of every
criminal proceeding. They shall be construed to secure simplicity in procedure, fairness
in administration, effective justice, and the elimination of unjustifiable expense and ‘
delay.” This purpose does not also state that the rules are also rules of pfofessional
conduct.

The purpose statement to the Proposed Amendments critiques current practice in
Washington courts of limited jurisdiction based upon observations ‘made in some courts.
Rather than focusing on correcting improper practices in those courts, the Board of
Governors instead suggested a significant modification affecting all courts of limited
jurisdiction préotice through the Proposed Amendments.

While court rules provide a guide for the orderly administration of court procedure,
opposing parties often choose to waive non-compliance depending upon a myriad of

factors. Frequently, these waivers of non-compliance are not brought to the court’s

. attention.
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If it is the intent to compel compliance with these Proposed Amendments through
ethical sanctions filed against trial court judges and/or prosecutors, the Proposed
Amendments should say so. If not the intent, the Proposed Amendments should say
so. Judges and prosecutors are entitled to know whether these proposed rules will be
treated as rules of professional conduct so that a proper récord can be made when the

parties choose to not follow the rules.

2. Mandatory Trial Court Finding Of Defense Competence.

Proposed CrRLJ 3.1(d)(4) requires the court,. before appointing a lawyer for an
indigent defendant, to satisfy itself that counsel has “demonstrated the proficiency,
ability and commitment to quality representation” pursuant to the State Bar’s adopted
standards. |

How exactly is this to be accomplished? Must a trial court make such a finding prior
to making each appointment? Must the findihg be on the record? May the competence
finding be made once and apply to all future appointments of that attorney, regardless of
how that attorney’s caseload and other court commitments change? May a defendant

claim on appeal that non-compliance (or a silent record in the defendant’s case) justifies
reversal of a conviction? |

Most troubling is the lack of any standards to assist defense counsel in obtaining this
court-appointed “specialty” finding. Washington State does not currently have a
certification program for lawyers specializing in criminal law. Ostensibly, a new attorney
who successfully passes th‘e Washington State Bar Exam is regarded as competent to

provide legal services, including services with respect to misdemeanors. RPC 1.1
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‘requires a lawyer to provide competent representation to a client. If a lawyer fails to do

so, the State Bar may take action. The Proposed Amendments in effect create an
entirely new system of qualifying lawyers in the criminal practice area - far beyond the
Court’s and the State Bar’s traditional roles in determining who may practice law.

How will pro bono counsel be treated? Many lawyers who focus their practices in
civil matters volunteer pro bono to serve as defense attorneys for indigent persons or to
serve as special deputy prosecutors. How will they be qualified to serve?

The Proposed Amendments also do not address whether a “not’ competent finding”
defense attorney may represent private clients in those jurisdictions which contract with
the private bar for indigent defense services.

Further, is a trial court-mandated finding of competency a judicial act, a legislativé
act, or something else? May a suggested defense attorney put on evidence of
competence? Is the process an open hublic hearing? Does the aggrieved lawyer have
abpellate reviéw if the trial.court declines to make a competence finding? Whét
standard of review will apply? |

Significantly, what obligations does a prosecutor have regarding a court’s decision
regarding defense counsel’'s competence? For example, case law holds that the Sixth
Améndment guarantees that criminal defendants receive effective assistance of
counsel, and courts have held that assistance free from conflicts 6f interest is implicit in
that concept of effective assistance of counsel. See, Cuyler v. Sullivan, 446 U.S. 335,
100 S.Ct. 1708, 64 L.Ed.2d 333 (1980); Strickland v. Washington, 466 U.S. 668, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984). With respect to a defense counsel’s potential

conflict of interest, courts have also held that a prosecutor must advise the court when it
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is aware that a defense counsel has a potential conflict of interest. Thus, for example,
federal appellate courts have repeatedly chastised prosecutors who failed to notify a
trial court of a defense attorney’s ‘possible conflict or who failed to file a written motion to
disqualify defense counsel due to a potential conflict. See Mannhalt v. Reed, 847 F.2d
576, 583-84, cert. denied, 488 U.S. 908, 109 S. Ct. 260,. 102 L. Ed. 2d 249 (9th Cir.
1988) (Ninth Circuit reversed a Washington State conviction and chastised a King
County prosecutor for not bringing potential conflict to the attention of trial court and for
not moving for disqualification of defense counsel when prosecutor was aware of
potential conﬂict); United States v. lorizzo, 786 F.2d 52, 59 (2nd Cir. 1985) (appellate
court chastised prosecutor fdr merely advising trial judge of potential conflict and for not
filing a pretrial disqualification motion in writing when prosecutor was awake of potential
conflict prior to trial); United States v. Friedman, 854 F.2d 535, 572 (2nd Cir. 1988), cert. |
denied, 490 U.S. 1004, 109 S. Ct. 1637, 104 L. Ed. 2d 153 (1989) (prosecutor’s interest
in avoiding conflicts that might place any conviction it obtains at risk gives it standing to
bring disqualification motions even if defendant wishes to privately retain counsel).
Given the prosécutor’s important role in ensuring a defendant’s Sixth Amendment
rights are not violated by a conflicted defense attorney, would a prosecutor similarly be
required to raise potential questions regarding defense counsel’s competence under the
Proposed Amendments? For instance, would a prosecutor be required to simply advise
the trial court orally? Or would a prosecutor be required to collect the knowledge of the
other prosecutors in his or her office, prepare a written motion to disqualify, and then
pursue a written disqualification motion if the prosecutor’s investigation indicated that

defense counsel’s effective and/or competent handling of that particular defendant’s
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defense may be compromised by that defense counsel’s (1) currently having a large
caseload; (2) having missed deadlines or court appearances in the recent past;

(3) having previously been found ineffective by any other court; (4) having previously
been disciplined by the bar; or (5) having ever previously been found to not be
competent under the Proposed Amendments?

The Proposed Amendments should address the above questions before adoption.
Leaving these procedural, competence, and (possibly) ethical questions unanswered
will only result in an inconsistent court-by-court procedural patchwork without
appropriate guidelines and without a uniform process to resolve uncertainties and
disputes. Additionally, prosecutors across our State would be put in the difficult positioh
of having a potential ethical duty to raise concerns about defense counsel’'s competence
under the Proposed Amendments, with no guidance from this Court or from the
Amendments themselves outlining the role the prosecutor must play in the court’s
determination of defense counsel's competence. These concerns are not trivial,
because‘ a defendant will certainly raise éompliance with the Proposed Amendments on
appeal after an unfavorable result in the trial court. If the Proposed Amend_mehts are to
become an appellate issue with possible reversal of conviction as a remedy, the
procedure should be clearly stated in the applicable rule itself rather than left to bubble

as a tar pit of disputes and uncertainty.
3. Arraignment Within 14 Days.

Proposed CrRLJ 4.1(a)(1) amends the arraignment rule to require arraignment

within 14 days after the complaint is filed. But what is the remedy for violation?
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CrRLJ 4.1(b) currently provides that a party who fails to objéct to an untimely
arraignment loses the right to object. If a timely objection is made, the court must
establish and announce a proper arraignment date. CrRLJ 4.1(b) places the burden on
the defense to object. No burden is placed by the rule on the court to inquire
concerning the timell‘iness of an arraignment date. |

May the court ignore arraignment timeliness issues until raised by the defense? Or
must the court sua sponte verify the timeliness of the arraignment? The Proposed
Amendments should clarify whether the court has any obligation to ensure compliance

with this rule.

4. Counsel Required Before Arraignment.

Proposed CrRLJ 4.1(c) states that a.courtr may not arraign a defendant who appears
without counsel if the defendant “fs_not represented and is unable to obtain counsel.”

The phrase “unable to obtain counsel” is not defined in the Proposed Amendments.
Is the proposed rule’s intent that the court must accept any reason given by a defendant
for not having counsel at arraignment? What if the defendant does not attempt to obtain
counsel? Does a defendant’s failure to seek counsel mean that the rule does not
require the court to provide a lawyer for the defendant at arraignment?

Importantly, what is the remedy upon non-compliance with this proposed rule? Must
the criminal case be dismissed? |s a constructive arraignment date set for time-for-trial
purposes to 14 days if the defense attorney is not available until some date after 14

- days? Is the judge and/or prosecutor looking at possible sanction for non-compliance?
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CrRLJ 4.1(c) does not address the practicalities of caseloads in courts of limited
jurisdiction, nor does it include solutions that take into account the essential role of
district and municipal courts in our State’s overall justice system. Further, the failurey to

- clearly spell out a remedy upon violation of the Proposed Amendrﬁents’ new
court-created right to arraignment counsel is inexplicablebecause appellate courts are
in no better position than trial courts to determine what a proper remedy should be. The
rule is silent, so the appropriate remedy would just be a guess at the time. The remedy |

~ for violation of this proposed rule should be carefully drafted, vetted, discussed, and

then expréssly specified in the rule itself.

5. Waiver Of Counsel.

CrRLJ'4.1(d) spells out the process for a permissible waiver of counsel at
arraignment. The Proposed Amendment in that section requires the court to make a
fihding pifior to waiver of counsel that counsel was provided at aArraignment. |

It should be noted that federal case law does not require a trial court to make a
finding that an attorney was present prior to é defendant exercising his or her right to
proceed pros se. See, e.qg., Faretta v. California, 422 U.S. 806, 95 S.Ct. 2525, 45
L.Ed.éd 562 (1975) (defendant has Sixth Amendment right to proceed pro se); and
lowa v. Tovar, 541 U.S. 77, 124 S.Ct. 1379, 158 L.Ed.2d 209 (2004) (Sixth Amendment
right to counsel does not require the trial court, before accepting the defendant’s waiver
of counsel at a guilty plea hearing, to give a rigid and detailed admonishment of the
usefulness of an attorney, that an attorney may provide an independent opinion whether

it is wise to plead guilty and that without an attorney.the defendant risked overlooking a

25



defense). If a trial court makes the appropriate findings under lowa v. Tovar that a
defendant properly waived his or her right to counsel, does a subsequent
constitutionally valid pro se guilty plea become invalid because the plea was taken
without a defense attorney being present or available in violation of this proposed-rule?-
The Court only invites years of litigation and uncertainty (and potential reversals of

convictions) if it does not specify the remedy for violation of this rule in the rule itself.

6. Waiver Of Counsel-Bail Forfeitures.

CrRLJ 3:2(0), (r), (s), (1), and (u) spell out various dollar amounts which a trial court
may accept as a forfeiture of bail for listed misdemeanor and gross misdemeanor
crimes in lieu of criminal prosecution. The current criminal citation and notice to appear
forfn adopted by the Administrative Office of the Courts has a box on the front of the
citation stating “Bail Forfeiture in U.S. $___.” On the back of the copy of a criminal
citation given to a defendant, the defendant .is advised that he or she may avoid having
to come to court by acceptiﬁg the bail forfeiture option and mailing a payment to the
court if the officer checks the bail forfeiture box on the front of the citation and places a
dollar figure in the appropriate area.

.Proposed CrRLJ 4.1(d) requires that a defendant waive his or> her right to counsel on
the record prior to proceeding pro se. This proposed rule conflicts with CrRLJ 3.2 and
- the current criminal citation form used by law enforcement. Further, if CrRLJ 4.1(d)
eliminates mail-in bail forfeiture as an option for a defendant, the rule should clearly say
so. CrRLJ 3.2 should also be clarified if mail-in bail forfeiture is eliminated by this

‘proposed rule.
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Additionally, significant time will be necessary prior to implementation of this rule so
that the Administrative Office of the Courts can determine the language to be used on
all criminal citations, and so that law enforcement has sufficient time to have these new

CrRLJ 4.1(d) compliant citations printed.

7. Defendant’s “True” Name.

Proposed CrRLJ 4.1(e) requires that all pleadings be in the name alleged by the
defendant as his or her “true” name. Thére is no requirement that the defendant state
this “true” name under oath, nor provide any evidence in éupport of this “true” name. In
fact, the rule does not even permit a trial court to reject the defendant’s claim when
faced with clear evidence to the contrary. Under this rule