GENERAL RULES (GR)

[New Rule]

RULE 34.  WAIVER OF COURT AND CLERK’S FEES AND CHARGES IN CIVIL MATTERS ON THE BASIS OF INDIGENCY
(a) Waiver of Civil Court and Clerk’s Fees and Charges. Any individual, by reason of indigency, may seek relief pursuant to this rule from payment of the following civil filing fees and charges in Superior or District Court:
(1) the first or initial civil filing fees listed in RCW 36.18.016(2)(b) and 36.18.020(2)(a) and (b); and
(2) the civil fees and charges listed in RCW 36.18.016(2)(a), (3)(a), (4), (12), (15), (18), (19), (24), and (25), and in RCW 36.18.020(2)(c) through (e).

(b) Automatic Waiver for Applicant Represented Through Qualified Legal Services Provider.

(1) The fees referred to in subsection (a)(1) shall be waived when the applicant presents to the clerk: 

(A) a completed financial statement in the form shown as Appendix C signed by the applicant and attached to a completed form shown as Appendix D signed by the applicant; and 

(B) an Application and Declaration in substantially the same form as Appendix A, signed by the applicant’s attorney of record, establishing that the applicant is represented by an attorney working in conjunction with a qualified legal services provider that has prescreened the applicant and has determined that the applicant’s family income is within the needs-based guidelines established by the qualified legal services provider for serving its low-income clients.

(2) “Qualified legal services provider” means a not-for-profit legal services organization or program designated as a qualified legal services provider by the Washington State Bar Association.

(3) “An attorney working in conjunction with a qualified legal services provider” means either an attorney working for or with the qualified legal services provider or a volunteer attorney working without expectation of compensation through a referral from the qualified legal services provider.

(4) The clerk shall accept an application that complies with subsection (b)(1) without the necessity of a court order. If the clerk refuses such an application, the applicant may file a motion, which may be filed, heard, and ruled upon without payment of a filing fee, and the court shall review the clerk’s refusal and enter such orders as may be required.
(c) Court Waiver.
(1) Applicant Receiving Benefits Through Assistance Program. The court may waive the fees and charges referred to in section (a) when the applicant files an Application and Declaration in substantially the same form as Appendix B, establishing that:

(A) the applicant is currently receiving assistance under a needs-based, means-tested assistance program such as the following: 

(i) Federal Temporary Assistance for Needy Families (TANF);

(ii) State-provided general assistance for unemployable individuals (GA-U or GA-X); 

(iii) Federal Supplemental Security Income (SSI); or

(iv) Food Stamp Program (FSP); 

(B) the assistance was not obtained through false representation;

(C) to the best of the applicant’s knowledge, information, and belief, the applicant’s financial circumstances at the time of application continue to meet the program’s eligibility requirements for receiving such assistance; and

(D) the applicant has signed the Application and Declaration pursuant to CR 11 or CRLJ 11.

Receipt of such assistance shall be established by filing with the Application and Declaration a copy of the applicant’s most recent benefits award letter, a copy of a benefits check received within 30 days prior to the date of the application, or other documentation from the assistance program establishing the applicant’s current receipt of or qualification for such assistance.

(2) Applicant Whose Gross Monthly Household Income Is No More Than Twice the Applicable Federal Poverty Guideline. The court may waive the fees and charges referred to in section (a) when the applicant files an Application and Declaration in substantially the same form as Appendix B establishing that:

(A) his or her gross monthly household income is no more than twice the then-current applicable federal poverty guideline (by family size) as defined in 42 U.S.C. § 9902; and 

(B) the applicant has signed the Application and Declaration pursuant to CR 11 or CRLJ 11.

Nothing in this rule precludes a court from adopting a local rule setting a higher maximum monthly household income level. 

(3) Applicant Represented Through Qualified Legal Services Provider. An applicant represented through a qualified legal services provider may file a motion to waive the fees and charges referred to in subsection (a)(2).

(4) Procedure. A motion or application under this section may be filed, heard, and ruled upon before filing of the underlying complaint, petition, or other pleading asserting one or more counterclaims, cross claims, or third-party claims. No filing fee shall be charged to or collected from an applicant in order to seek a waiver under this section unless the court in its discretion otherwise orders. Nothing in this rule precludes a court from adopting a local rule allowing the clerk to accept, without the necessity of a court order, a motion or application that complies with this section.

(d) Ex Parte. Any motion or application under this rule may be heard ex parte.

(e) Filing Under Seal. In any motion or application under this rule, a financial statement and any other documents filed with the form shown as Appendix D, restricted personal identifiers as defined in GR 22(b)(6), and information contained in sealed financial source documents as defined in GR 22(b)(8), shall be filed under seal, unless otherwise requested by the applicant. 

(f) Recoupment. At the time of entry of a final order, judgment, or decree in any action, suit, or proceeding in which any fees or charges have been waived under this rule, the court may reevaluate the original grounds for granting the waiver and consider any changed financial circumstances of the party who obtained the waiver and in its discretion require the party to pay any waived fees or charges to the clerk, or assess any waived fees or charges against another party as provided in section (g).

(g) Assessment. If a party has received a waiver under this rule and would as a prevailing party otherwise be entitled to recover any of the waived fees or charges from one or more other parties, the court may assess the recoverable fees or charges against the appropriate parties and order payment to the clerk.

(h) Court’s Authority and Discretion. This rule does not and shall not be construed in any way to limit or eliminate, in whole or in part, the court’s constitutional or inherent authority and discretion in any matter, including without limitation other grounds for granting or denying a waiver, under this rule or otherwise.
Commentary
1.  This rule shall promote broader access to justice for people lacking the financial means to pay initial filing fees and other litigation fees and charges. Fees and charges that prevent courts from considering meritorious cases effectively bar justice to the indigent. By establishing predictable, efficient, and uniform statewide standards for waiving court and clerk’s fees and charges in civil cases, rather than simply deferring them, this rule is intended to reduce the time spent by applicants or their attorneys in obtaining waiver of fees and charges, reduce court administration and judicial time in acting on waiver applications, and encourage pro bono representation by attorneys in private practice who wish to meet RPC 6.1’s aspirational goals.

2.  Section (a) simply restates the common law in forma pauperis rule that courts may waive filing fees and charges in civil cases for indigent parties. Subsection (a)(1) refers to first or initial civil filing fees, which shall be waived if the party is indigent. Subsection (a)(2) refers to other fees and charges listed in the referenced statutes and includes, among others, a jury demand; certain copying charges; facilitator surcharge; service fee for faxed documents; mandatory arbitration fee; and filing a request for trial de novo. These fees may be waived, depending upon the applicant’s available income, assets, extent of the hardship and the totality of the circumstances.

3.  Fee waivers are automatic under subsection (b)(1) because a qualified legal services provider (“QLSP”) providing services to low-income clients, in order to comply with its own internal grant-funding requirements, limits its services and referrals to those who meet certain needs-based financial eligibility tests. Thus, in the circumstances covered by subsection (b)(1) of the rule, a QLSP has already prescreened the applicant and has determined that the applicant meets the QLSP’s needs-based test. The QLSP’s determination that an applicant is qualified for legal services ensures that an automatic fee waiver is available only to those who need it. A court administration official or judicial officer need not duplicate the QLSP’s financial screening process. By facilitating fee waivers in these circumstances, subsection (b)(1) also encourages volunteer attorneys, members of private law firms, sole practitioners, government attorneys, and other Washington State Bar Association (“WSBA”) members (such as those practicing under the emeritus membership rule) to accept client referrals from QLSPs and to obtain the benefits of this rule for the applicant.

4.  To identify QLSPs for purposes of section (b), the WSBA maintains and periodically updates a website listing designated Washington QLSPs. Clerks across the state may easily access the WSBA website to confirm the QLSP’s status, thus substantially streamlining the fee-waiver process. The forms in the Appendices should also save substantial judicial and administrative time, removing another impediment to pro bono representation. 

5.  Under subsection (c)(1)(D) and the Application and Declaration in Appendix B, the applicant declares an awareness and understanding of CR 11 or CRLJ 11, as appropriate.  This requirement addresses concerns regarding fee and charge waivers in apparently non-meritorious cases, and meets the standard articulated in O’Connor v. Matzdorff, 76 Wn.2d 589, 601, 458 P.2d 154 (1969): “it is sufficient [to discourage frivolous litigation] to require an affidavit that the suit is brought in good faith, or if possible, an attorney’s affidavit that it has apparent merit, if the court has no means of making an independent investigation.” The declaration requirement satisfies the O’Connor burden and relieves court personnel of any responsibility to review or evaluate the merits. 

6.  Because not every applicant may meet the requirements of subsection (b)(1), subsections (c)(1) and (c)(2) set forth financial eligibility standards for allowing fee and charge waivers as part of a motion or application filed by or on behalf of the applicant. An applicant may establish eligibility either (a) by demonstrating participation in a needs-based, means-tested public benefits program such as those non-exclusively listed in the rule or (b) by demonstrating a gross monthly household income that is no more than twice the applicable federal poverty guideline, which was at the time of adoption of this rule the current eligibility ceiling for clients served by QLSPs funded by the Legal Services Corporation.
The federal poverty guidelines are similar to the income standards used by QLSPs.  These guidelines may be obtained from the U.S. Department of Health and Human Services website. Satisfying these guidelines will ensure consistency and predictability throughout the state and will permit only indigent applicants to receive fee and charge waivers.

The last sentence in subsection (c)(2) makes clear that a court may adopt local rules allowing the applicant to have a higher income level (in comparison to the federal poverty guidelines) and still be eligible for routine approval of fee and charge waivers. Such a change may be appropriate for various reasons, including a higher-than-average cost of living in a particular county or a failure of the federal government to update the poverty guidelines in the future.
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