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April 29, 2011

Washington State Supreme Court SENT VIA EMAIL ONLY
415 12th Avenue SW
P.O. Box 40929

Olympia, Washington 98504-0929

Re:  Proposed New Criminal Rule 4.11 -~ Recording Witness Interviews

Members of the Court;

I urge you to adopt the proposed CrR 4.11 which would give defense counsel the right to
use a tape recorder or court reporter during witness interviews, This rule would absolutely
advance the interest of justice,

I have been a criminal defense lawyer for over 29 years, have tried cases in state, local, and
federal courts. In order to fulfill the obligation to provide effective assistance of counsel it
is absolutely necessary to do thorough investigation of the facts when representing a client
charged with a crime. Witness interviews are critical part of necessary preparation to
defend a criminal case.

Law enforcement agencies routinely tape-record statements of defendants so that the court
and potential jurors can hear exactly what the defendant said, and the tone of voice used by
the defendant and the law enforcement officers conducting the interview. This avoids the
problem presented at trial when the defendant might claim that police officers are lying
about what he said or that they intimidated him during the interrogation. A tape recording
(and some agencies both video and tape-record) provides a permanent record of exactly
what was said by all of the parties involved in the interview, There is no reason that this
tool should only be available to the prosecution.

It is a common occurrence that witnesses have told me things in a defense interview and
then denied saying them on the witness stand. I am then left with calling an investigator
who has taken handwritten notes to testify about what the witness said during the
interview. Prosecutors routinely try to impeach the investigator by saying “your notes are
not word for word what was said” or “you could have made a mistake taking your notes.”
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The lack of a permanent record of exactly what was said during the interview allows
witnesses, including police officers, to take the witness stand and deny things that they said
during an interview, This in no way promotes the interest of justice,

A court reporter or tape recording of an interview does not violate any rights of any
witness. If the witness does not want to be tape-recorded, a court reporter can be used.
There is virtually no difference between a court reporter and an investigator taking notes,
except for the fact that the court reporter can provide a verbatim transcript of exactly what
was said. Why would anyone object to such a record being created?

Using a court reporter or a tape recording also makes the interviews shorter, because
counsel does not have to wait for an investigator to try to write down everything that was
said before asking another question. It encourages good behavior on the part of all
involved, because there is a permanent record of what is said by every person involved in
the interview. If the tape recording is used, it also preserves the tone of voice used by both
witnesses and lawyers, and whether or not the witness and the lawyer conducting the
interview are being forthright and fair during the interview process.

For these reasons, I urge you to adopt the proposed CrR 4.11. Thank you for your

consideration.

JEFFERY P. ROBINSON

Very tryly yours,
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