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April28, 2014 

Honorable Justices of tho Washington Supreme Court 
ATTN: Denise Foster 
P.O. Box 40929 
Olympia, WA 98504~0929 
VIA EMAIL to denise.foster@courts.wa.gov 

Re: Proposed Revision to RAP 10.2(f) (Amicus Brief Deadlines) 
Comment Deadline 4/30/14 

Dear Honorable Justices of the Supreme Cow.i, 

A proposed revision of the co rut rule governing filing deadlines for amicus briefs in 
the appellate courts (RAP 1 0.2(f)) has been published for comment. The published 
version differs from the version that was approved by the Washington State Bar 
Association (WSBA) after an extensive review process. For ease of reference, we 
have attached the two versions, labeled accordingly. We urge the Court to reject the 
version published for comment and adopt instead the version approved by the WSBA. 

We very much appreciate the Justices having raised a concern that the existing due 
date for amicus briefs (3 0 days prior to argument) does not leave adequate time for 
the Court to consider the briefs and responses to them. We believe the WSBA 
proposed version of the rule is a successful compromise which addresses the concerns 
of the Court, its staff, the parties and potential amici. As such, we urge the Court to 
adopt the WSBA version of the proposed revision to RAP 10.2(f). 

Reasons for Adopting the WSBA Version ofthe Proposed Ru1~ 

The proposed version of RAP 1 0.2(f) approved by the WSBA, and that we urge the 
Court to adopt, would make Supreme Court amicus briefs due 45 days prior to oral 
argument instead of30 days before argument. Friend of the comi briefs play a 
critical role in providing the Court full information on issues that significantly impact 
the public interest and rule of law. Assuming that Court practices for scheduling oral 
argmnents will generally provide time for amici to learn about a pending case, 
prepare an amicus brief, and file it by 45 days prior to oral argument, the WSBA 
proposed version ofRAP 10.2(f) would achieve the following benefits: 

• Allow adequate time for the appellate courts to consider mnicus briefs 
• Allow adequate time for the appellate courts to consider parties' response to 

amicus briefs 
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• Allow potential amici adequate time to learn about significant issues of public 
interest before the Supreme Couti and prepare an amicus brief that does not 
unduly duplicate arguments of the parties, including arguments discussed in 
the patiies' supplemental briefs 

• Allow adequate time for parties to respond to amicus briefs without 
interfering with attorneys' preparation time for oral argument 

• Continues to apply a rule in which the deadline is clear and workable. 

The WSBA version of the proposed rule received strong suppoti from the WSBA 
Rules of Appellate Procedure Subcommittee and Court Ru1es Cmmnittee, and was 
endorsed and approved by the WSBA Board of Govemors. In the Bm·~s process for 
vetting the proposed rule, the various competing interests were fully considered, 
resulting in a broad consensus that the WSBA version best satisfied the competing 
interests involved. 

The WSBA version of the proposed rule is also supported by a diverse group of 
attorneys, including those who frequently represent parties on appeal and those who 
frequently participate as mnicus in appeals, attorneys in criminal and civil practice, 
attorneys representing the prosecution and defense in criminal cases, and attomeys 
representing private and governmental parties in civil cases. A diverse group of 
organizations that often participate as amicus and offer important perspectives on the 
issues pending on appeal previously expressed their support for adoption of the 
WSBA version of the proposed rule, while it was being considered by the Bar. 1 This 
broad consensus of support for the WSBA version confirms that it is a workable 
solution to concems the Court and others have raised about the mnicus brief deadline 
under the existing mle. 

Reasons for Rejecting the Version of the Rule Published for Comment 

In contrast to the WSBA version of the proposed rule, the version published for 
comment includes an alternative method for calculating the deadline for Supreme 
Court amicus briefs: "the em·lier of 90 days after review has been granted or 45 days 
before oral argument or consideration on the merits." There are several reasons why 
this version is problematic and should not be adopted. 

Om· primary concern is that the language of the published version would introduce 
confusion and uncertainty about the deadline for Supreme Court amicus briefs. 
Potential amici would need to be able to calculate both the 90 days from the Court's 
review grant deadline, and also the 45 days before oral argument deadline, in order to 
determine which is earlier and therefore when the brief is due. The concept oftwo 
alternative deadlines and having to reconcile them by determining the earlier one adds 

1 fncluding ACLU-WA, Columbia Legal Services, Disability Rights Washington, Legal Voice, 
Northwest Justice Project, Washington Defender Association, Washington Association of Criminal 
Defense Lawyers, Washington State Association for Justice Foundation, and Washington Employment 
Lawyers Association. 
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far more confusion than the cm·rent rule or the WSBA version, and risks creating 
litigation and disputes over the correct deadline. 

The deadline calculation under the published version of the proposed mle is further 
complicated by the fact that infonnation about the gtant of review date and the oral 
argument date is available at widely disparate times, introducing considerable 
w1certainty into determining the actual amicus brief :filing deadline. Information 
about oral argument dates is publicly posted when the Court posts the new calendar 
for the upcoming Term. The ready availability of the Court's argwnent calendar, in 
combination with the mle calculating the amicus bdef deadline from oral argument 
(as the WSBA version does), has worked clearly and well in the past and supports a 
single deadline calculation determined by the oral argument date, although with the 
change to 45 days prior to argument instead of 30. 

In contrast, information about the Court's rulings granting review is presently less 
accessible. While Department rulings on petitions for review are publicly posted 
within a few days of those particular rulings, for many other types of review grants, 
potential amici do not have notice that the court has granted review until the court's 
issue statement is posted. This has occurred as late as three to six weeks after review 
is granted. Cases that fit this description include petitions for review granted on the 
En Bane calendar, direct review cases, interlocutory or discretionary reviews, 
Personal Restraint Petitions, cetiified questions, and other types of proceedings. Often 
these are cases involving issues of significant public interest, with a cotTesponding 
significant interest in amicus pmiicipation. 

There is a11 additional problem created by the version of the proposed rule published 
for comment. In cases where the amicus brief was due 90 days from the grant of 
review, those briefs would sometimes be due prior to the parties' filing of 
supplemental briefs, creating an increased risk of duplicative or irrelevant amicus 
briefs. An example of this is a Spring Te1m case for which review was granted in 
early to mid-October 2013 and which will be argued on May 8, 2014. Both parties' 
supplemental briefs wet·e filed months after the 90-days~:from-review deadline for 
amicus briefs would have passed. The Court may wish to consider maldng amicus 
briefs due after filing of supplemental briefs, in cases where the due date for the 
parties' supplemental briefs is later than the amicus brief due date. 

Remaining Concerns and Conclusion 

While we support the adoption ofthe Bar version of the proposed rule, we hope the 
Court will consider the following concerns in implementing the proposed rule. Many 
recent Supreme Court cases have been set for argwnent so quickly after the grant of 
review, or with such little time between the notice of argument and the due date for 
amicus briefs, that amicus participation was made virtually impossible. One case 
during the Winter Tenn 2014 had review granted in early January, with the argument 
occurring on March 20, leaving very little time for amicus filing. In another case, 
direct review was granted on April 14 and Ol'al ffi'gument is now scheduled for Jmw 
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26, 2014; there is neither a 45-day period before argument for amicus filing nor a 90-
day period following grant of review. In another ca.'le which was placed on the 
Winter Term argument calendar by direct review grant, the issues list was posted 
Febmary 20 and the argument date was March 13, again leaving no opportunity for 
the filing of amicus briefs. 

We urge the Court to consider at a minimum earlier public posting of all review 
grants (not just the Department rulings on petitions for review), as well as eadier 
posting of the oral argument dates and issues lists if possible. This would reduce the 
number of cases where amicus participation is impossible and would make for a 
smoother transition to the new rule on amicus brief filing deadlines. 

For all of the foregoing reasons, we urge the Court to adopt the WSBA version of 
proposed RAP 10.2. 

Sincerely, 

~/~ 
NANCYL. TALNER 
Staff Attorney 
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WSBA VERSION OF PROPOSED RULE 

Board of Governors Meeting 
September 26·27, 2013 

WSBA Conference Center 
Seattle, WA 

AGENDA 
(Please note - times listed are tentative) 

l'bursday, September 26, 2013 

GENERA.L INFORMATION •.• , •.•••••••... , .•. , ••....• ,,, •.•...•...••...••••.......•...••......••......... I~····················· ....... 2 

1. AGENDA .................................................. t .................................................................................. 12 

,8:00A.M. 

2. EXECUTIVE SESSION 
A. Approval of July 25·26, 2013, Executive Session Minutes (action) .......... " .................. E-2 
B. President's Report 
C. Change of Task Force Membership (action) 
D. Ut1gaUon Report- Jean McEiroy ..... ~ ......................................... "' .. "'' ... , ........... t, ••. ",.. .................... E-8 
E. Executive Director's Report- Paula U!Uewood 
F. Executive Director Evaluatlon • ., ..... , ........................................... , .•• ut• .. •• .................................. E-19 

10:00A.M. 

3. PUBLIC SESSION - INTRODUCTIONS and WELCOME 
A. Approval of July 25~26, 2013, Public Session Minutes (actlon) ..................................... 18 
B. Report an Executive Session 
C. Presldenfs Report 
D. Executive Directors Report ...... ~ ... ,, .. , ........................ -~-····················· .. ·········-···············,····35 

4. CONSENT CALENDAR ·························u·············································~····-························ 68 A. 2014 Keller Deduction Schedule ................................................................. late materials 
B. Proposed Amendments to Law Clerk Program Regulations .......................................... 69 
c. Proposed BOG Admissions Policies re Deadlines ....................................................... 114 
D. Recommendations from Court Rules and Procedures Committee re RAP 10.2, 

GR 30/CR 5, and ER 901 ......•........••.•...• , .......... , ......... ~ ••.••••• '" .................... ~ ..•................ -... 128 



~thA.Tumcr 
&1la1tnt Genc:nl Caumcl 

WSBA 
Office of the ~netal Counsel 

dlnet llne:206-~1).210ll 
(u: 206·'121-8314 

c-ol nih eli:~~~b<:tht@waba.org 

To: President Michele Radosevich, President Elect Patrick Palace, Immediate Past 
President Stephen Crossland, and WSBA Board of Governors 

From: Court Rules & Procedures Committee: Hillary Evans Graber, Chair. 
Elizabeth Tumar, Assistant General Counsel, Staff Liaison 

Re: Recommendations from Court Rules & Procedures Committee - (Action -
Consent Calendar) 

Date: September 19, 2013 

ACTION REQUESTED: A,prove the Committee's recommendations. On Consent 
Calendar. 

The Court Rules & Procedures Committee's recommendations were on for first 
read at the July 2013 BOG meeting. At that meeting, the BOG moved to waive first 
read and approved many of the Committee's recommendations as submitted. The 
remaining Items are now on the Con$ent Calendar for action. The materials that are 
attached are the materials that were provided at the July meetlng with the eKceptlon of 
the cover memo from Committee Chair Hillary Evans Graber, which has been edited to 
delete the items voted on at the July meeting, as well as additional correspondence 
supporting the Committee's proposal. 

ATTACHMENTS: 

1. Cover Memo from Committee Chair Hillary Evans Graber 

2. Committee's Proposed Amendment to RAP 10.2 
a. Proposed GR 9 cover sheet 

128 



b, Proposed Rule Text 
c. WALA's proposal 
d. WALA's letter supporting Committee's proposal (from July Late 

Materials) 
e. AddHional correspondence supporting Committee's proposal [NEW] 

3. Materials regarding GR 30/CR 5: 
a, Committee's proposed response 
b. Materials received from Court on King County Bar Association's 

pr()posals 

4. Committee's proposed response to comments received on ER 901: 
a. Committee's draft response to Court 
b. Comments received by Court 
c. Original GR 9 cover sheet and rule text submitted to Court 

129 
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TO: 

FROM: 

SUBJBCT: 

DATE: 

WSBA Board ofOovemors 

Hillary :Evans Graber, WSBA Court Rules and Procedures Committee Chair 
Elizabeth '1\tmer, WSBA Assistant General Counsel 

Court Rules and Procedures Committee Annual Report and ~mmendations 
. Items on for vote at September 2013 BOG meetJng 

September 18,2013 

At its July 2013 meeting the Board of Governors took action on many of the Cout't Rules 
and Procedures Committee's reeommClldations. This mem.o has therefore been edited to 
mclude only the items which have not yet been voted upon. The attachments wero previously 
provided at the July 2013 BOO meeting, 

Recommmd.atJons &ou~rtna lJOG Action 

A. MP to,z: Amend.ment Rmmm,end~ by the Committee Now Supnorf!rd hx 
WAJ,.A 

RAP 10.2: Tho Washington Appellate Lawyers Association (W ALA) initially proposed 
changes to RAP 10.2, regarding the time for filing amicus curiae briefS. An alternative proposal 
was 1hen submitted by a group of organizations that regularly file amicus curiae briefs ("antici 
group"). The proposals differed 'in the timeftame for filing an amicus brief with the Supreme 
Court in RAP 10.2(£), WALA's proposal makes an amicus brief due 45 da)'S after the date 
revJcw is gnm.ted The amici group's proposal makes an amicus brief due 45 days before t4e 
date of oral argument. 

Given that the typical brlefina cycle is 90 day.Bt both proposals create approximately the 
BtUUe due date for mnicrus briefs. Generally. the pre-bearing ntl;}mO is circulated 30 days before 
oral argument. W ALA recommends 45 days after rev Jew is accepted to ensure that both the 
amicus brief and tho litigant•s response would be filed prior to clroulation of the pre-hearlns 
memo. W ALA objects to counting backwaids from oral argument bt;cause they feel tho 
litigant's ~on.se may not be fully considered for the pre-hearing m~o and also that. it takes 
away from counsel's oral argument preparation time. The runici group reported difficulties for 
amici to learo of a.~ coordinate a brlof-wrlter, and draft a brief' in a 45 day period; thus their 
proposal allows for them to have as much time as possible before fiUng their brle£ The amici 
state their proposal would allow the amicus brief and the response to be considered by the Court 
prior to the pre-hearing memo. It was the unanimous vote of this Committee to adopt the atnici 
group's proposal; however, we included WALA's proposal for your review as well. 

Update: Shortly before the July BOO meeting1 W ALA notified us that they had voted to 

·1-
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endorse the WSBA 's proposal and were withdrawing their proposal. That letter (presented in 
July Late Materials) is attached. In additloDt on September 10, 2013, Disability Rights 
Washington notified us that they support the Committee's.propos:al; that letter is also attached. 

B. Othw Reaurmt§ from tbg Court 

GR 30/CR fh Recommend amended venlow;. This pair of proposed changes came 
ftom the King County Bur Association. The proposed amendments would allow any county with 
a local rule mandating electronic filing to adopt a rule mandating electronic service. The 
Co.mmJttee's recommended language consolidates OR 30(b)(4) and (S) into one paragraph and 
slightly modifies the proposed amendment to CR S. 

ER 901: Recommended responso to comments. In 2012, Karl Tegland submitted a 
suggested amendment to ER 901 which would add an Ulustrntlon regarding email authentication. 
The Committee recOliunended, and the BOO approved, the proposed amendl:ileut, wbioh was 
publlshed for comment by the Court. The Court received several comments on the propoaed 
amendment, including a new propt:!Sal from ~· Tegland. The Court asked us to respond to the 
comments received. 

Substantively, ER 901 does not cUreot1y address authentication of e-malls and text 
messages, but it does contain a series of "illustrations" for authenticating other evidence~ such as 
voice identification and telephone conversations. After discussion, the Committee unanimously 
voted to l'eCQmmend Mr. Tegland's newer proposed language, as follows: 

... By way of illustration only, and not by wo.y of limitation, the following are 
examples of autbentioatlon or identification conforming with the requirements of 
thlsRulc: 

••• 
(1 0) Electronw Mqil (E=rv.gW. Testimony by a pemon with knowledge :th!it Ci) 
tho e-mail W85 uumnrts to be 1\!.UJlored or QfM1ed by the nmtcular sender gr the:; 
mmder's anent 0!)' the e=mJlil wu nutJ!Orts tQ be sent ttom an e-mail addre:ss 
lWlQOillted with 1he parlicylar sender or lim WlSW's agent; and Oil) 1M 
runwmmoe, oont!;nts. substance, lnmmal pattern§. or gfuer diS!Igptiyq 
~actgristips of the e-mail. taken in wnjunction wilh thg cinmmstances. we 
s.ufDcient to m,mport fl flnding that tbca ~mrul in question is what the pro.twwm ' 
9lDinlL [Bold indicates Mr. Tegland's amendments to his initial proposal.] 

The comments received by the Court, and a draft letter respondins to the comments1 is attached, 
as well as the priginal OR 9 cover sheet~ ntle text, and excerpt from the 2012 Committee Report. 

ATIAC.BMENTS: 
1. Committee's Proposed Amendment to RAP 10.2 

a. :Proposed GR 9 cover sheet 
b. Proposed Rule Text 
e. WALA's proposal 
d. WALA'sloffer supporting Committee's proposal (from July Late Materials) 
e. Additional correspondence supporting Committee's proposal {NEW) 

131 
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2. Materials regardmg GR 30/CR 5: 
a. ComrnJttce's proposed respoll8e 
b. Materials received from Court on K.lug Couuty Bar Association's proposal& . 

3, Committee's proposed aupowe to. c:onuneuts received on ER 901; 
a. Committee's drafl response to CfJurt 
b. Comments received by Court 
c. Original GR 9 cover sheet and role text submitted to Court 

-3. 
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Suggested Change 
RULES OF APPELLATE PROCEDURE (RAP) 

Rule 10.2-TIME POR FlUNG BRIEFS 

Submitted by the Soard of Governors of lho Washington State Bar AvsoclatJon 

A. Nama of Proponent: Washington State Bar Association. 

B. ~Qokesnomons: 

Michele Radosevich, President, Waahlnglon State Bar Association, 13254th Ave., Ste. 
600, Seattle, WA 98101·2539 (telephone 206-757-8124) 

Hillary Evans, Chair, WSBA Court Rules and Procedures Committee, Washington State 
Bar Association, 1325 4111 Ave., Ste. 600, Seattle, WA 98101-2539 (telephone 425-368-
7365) 

Elizabeth A. Tumer, Assistant Geneml Counsel, Washington state Bar Association, 
1325 4th Ave., Ste. 600, Seattle, WA 98101-2539 (telephone 206-239~2109) 

c. f!!rposa: The current rule for detennlnfng the deadline for an amicus curiae brief does 
not differentiate between cases In the Supreme Court and Court of Appeals, and, in 
both Instances, primarily tles the amicus brief deadUne to the oral argument date set by 
the appellate court. This approach has caused problems for both partles and the 
ooum. · 

At the Supreme Court level, timely amicus curiae brief submissions do not always leave 
partfas wtth sufficient trme to submit an answering brief, or provide the court Itself with 
sufficient time to fully consider amlous-rela.ted submissions In advance dt oral 
argument. Under RAP 10.6, the Supreme Court does not set a date for flUng the 
parties' answers to amlous briefs until the expiration of five business days after the· 
amicus motion and accompanying amicus brief have. been flied. The proposed 
amendment is designed to allow the Supreme Court adequate time to consider not just 
the amicus brief, but also the parties' answer to an amicus brief, before circulation of 
the Court's pr&ohearlng memorandum. 

At the Court of Appeals level, letters setting oml argument are sometimes Issued 
relatively close to the oral argument date, creating unreasonable time constraints for 
amicus curiae, parties submitting answering briefs, and for the court Itself In fully 
considering amicus-related submissions In advance of oral argument. These same 
difficuHies also may occur In those Court of Appeals cases where the court detennlnes 

GR 9 Cover Sheet for amendment to RAP 10.2 . Pago 1 
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to consider the case on the merits without oral argument. 

The proposed amendments set deadlines for amicus curiae briefs with due regard for 
these problems, and the differences between Supreme Court and Court of Appeals 
practice. The amendment Is designed to minimize uncertainties regarding amicus 
curia~ brief deadlines, Increase the time available after an amicus curiae brief Is 
submitted for the partie~ to file answering briefs, and allow the court more time to fully 
consider amtcus~related submissions rn advance of oral argument. 

· D. Hearing: A hearing Is not requested. 

e. §xeadltfld Consldaratlon: Expedited consideration Is not requested. 

F. Supporting Materlgl: Suggested rufe amendment. 

GR 9 Cover Sheet ror amendment to RAP 10.2 
Page2 
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SUGGESTED AMENDMENT 
RULES OF APELLATE PROCEDURE (RAP) 

RULE 10.2-TIME FOR FILING BRIE.FS 

(a) Brief of Appellant or Petitioner. The brlof of an appellant or petitioner should be 

2 
filed with the appellate court within 45 days after the report of proceedings is filed in the trial 

3 cow1; or, if the record on review does not include a report of proceedings, within 45 dtiys after 

4 the party seeking review has filed the designation of clerk's papers and exhibits. 

5 (b) Brief of Respondent in Civll Case. The brief of a respondent in a civil case should 

6 · be filed with the appellate court within 30 days after service of 1he brlef of appellant or 
7 

petitioner. 
8 

(c) Brief of R~ondcnt In Criminal Case. The brief of a respondent in a cr.imina1 case 

should be filed with the appellate court within 60 daya after service of the brief of appellant or 
10 

1 1 petitioner. 

12 (d) Reply Brief. A reply brief of an appellant or petitioner should be filed with the 

13 appellate court within 30 days after service of the brief of respondent unless the court orders 

14 otherwise. 

(e) (Reserved; see rule 10.10] 

(f) Brief of Amicus Curiae. A-hfief ef amieus-euria& aot requested by the appel-late 
17 

eoort-ilheuld be.,reeei~ppollnt& eourt and-eeurulel af·!'eeortl-fer the parties aad any 
18 

19 
~~a 30 days·befere-aml ru:gum~enaiderm!an on-the merits; 

20 uJJ.nle.ss the court sets a late1l wtferent date.a.,.or allows a later date upon a showing of particular 

21 justification by the o.pp1ioantr-, a m;efofamicus curiae sbou)g be fil~ as follows: 

22 

24 

25 
SUggested Amcmdmont RAP l 0.2 

26 Page 1 
Waahillgton Stato Bar Association 

1325 Fourth Ave- Sldto 600 
Sellltl11, WA 98101-2539 135 
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SUGGESTED AMENDMENT ·· :·. 
RULES'OF APELLATE PROCEDURE (RAP) 

RULE 10.2-TIME FOR FILING BRIEFS 

(1) Sunmrue Court. A br!Qf of 'arn1cus cugas shouJd be reeeiVM by the oogrt at.lQ 

counsel of recom fqr the parti§l[,and any other amicus cutiDQ QOt later thftl) 45 days 

hefure. oral. argument or consideration on the merits. 

C2l Court of kgpeala. A brlef gf runiQl!IJ curiae should be receiv.ed .PY the court !!Qd 

{X!unsel of N9Qrd for the parties and MY otlg~r mnlaus cyrlae not later th1m ~ My& aftm: 

t}le due date fur the last brief of rmmondent permitted under ru]e 1Q.2Q:U. 

(g) Answer to Drlet of Amicus Curiae. A brief in answer to the brief of amicus curiae 

may be filed with the appellate court not later than the date fixed by the appellate court. 

(h) Service of Briefs. At the time a party files a brief. the party should serve one copy 

11 on eJYery other PartY and on any amicus ourlae, and file proof of service with the appellate court. 

12 In a edminal case in which the defendant is the appellant, appellant's counsel shall serve the 

13 appellant and file proof of' service with the appellate court. Service and proof of service should 

14 be made in accordance with roles 18 .S and 18.6. 

l6 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

(i) Sanctions for Late FUing and Service. The appellate oourt will ordinarily impose 

sanctions under rule 18.9 for fa.Ume to timely file and serve a brief. 

Suggested Amendment RAP 10.2 
26 · Pago2 
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