SUGGESTED AMENDMENT

LAWYERS’ FUND FOR CLIENT PROTECTION

(APR 15) PROCEDURAL RULES
Rule 5 – Eligible Claims


A.   Eligibility.   To be eligible for payment from the Fund, the loss must be caused by the dishonest conduct of a lawyer or the failure to account for money or property entrusted to a lawyer as a result of or directly related to the lawyer's practice of law (as defined in GR 24). The loss must also have arisen out of and by reason of a client-lawyer relationship or a fiduciary

relationship in a matter directly related to the lawyer's practice of law.

    
B.   Time Limitations.   Any application must be made within three years from the date on which discovery of the loss was made or reasonably should have been made by the applicant, and in no event more than three years from the date the lawyer dies, is disbarred, is disciplined for misappropriation of funds, or is criminally convicted for matters relating to the applicant's

loss, provided that the Board or Trustees in their discretion may waive any limitations period for excusable neglect or other good cause.

    
C.  Dishonest Conduct.  As used in these rules, "dishonest conduct" or "dishonesty" means wrongful acts committed by a lawyer in the nature of theft or embezzlement of money or the wrongful taking or conversion of money, property or other thing of value, including but not limited to refusal to refund unearned fees or expenses as required by the Rules of Professional Conduct.

    
D.  Excluded Losses.    Except as provided by Section E of this Rule, the following losses shall not be reimbursable:

      
(1) 
Losses incurred by related persons, law partners and associate attorneys of the lawyer causing the loss.  For purposes of these Rules, "related persons" includes a spouse, domestic partner, child, grandchild, parent, grandparent, sibling, or other Relative or individual with whom the lawyer maintains a close, familial relationship;

      
(2) 
Losses covered by any bond, surety agreement, or insurance contract to the extent covered thereby, including any loss to which any bonding agent, surety, or insurer is subrogated, to the extent of that subrogated interest;

      
(3) 
Losses incurred by any financial institution which are recoverable under a "banker's blanket bond" or similar commonly available insurance or surety contract;

      
(4) 
Losses incurred by any business entity controlled by the lawyer or any person or entity described in Rule 5 D (1), (2) or (3);

(5) 
Losses incurred by an assignee, lienholder, or creditor of the applicant or lawyer, unless application has been made by the client or beneficiary or the client or beneficiary has authorized such reimbursement;


(6) 
Losses incurred by any governmental entity or agency;

(7) 
Losses arising from business or personal investments not arising in the course of or arising out of the client-lawyer relationship;

(8) 
Consequential damages, such as lost interest, or attorney's fees or other costs incurred in seeking recovery of a loss.

    
E.   Special and Unusual Circumstances. In cases of special and unusual circumstances,

the Board may, in its discretion, consider an application which would otherwise be excluded by reason of the procedural requirements of these rules.

    
F.   Unjust Enrichment.  In cases where it appears that there will be unjust enrichment, or that the applicant contributed to the loss, the Board may, in its discretion, recommend the denial of the application.  No rule should be interpreted as to provide a financial windfall to a claimant from the fund.
    
G.   Investment Victims.  When considering gifts to claimants who were victimized after investing with a lawyer, the Board may consider such factors as the sophistication of the investor, the length of the relationship with the lawyer, and whether the investor was aware that the lawyer had non-lawyer partners.  


G.H.   Exhaustion of Remedies.  The Board may consider whether an applicant has made reasonable attempts to seek reimbursement of a loss before taking action on an application.  This may include, but is not limited to, the following:

 (1) 
Filing a claim with an appropriate insurance carrier;

 (2) 
Filing a claim on a bond, when appropriate;

 (3) 
Filing a claim with any and all banks which honored a financial instrument with a forged endorsement;

 (4) 
As a prelude to possible suit under part (5) below, demanding payment from any business associate or employer who may be liable for the actions of the dishonest lawyer; or

 (5)  
Commencing appropriate legal action against the lawyer or against any other party or entity who may be liable for the applicant's loss.
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