WASHINGTON HISTORICAL COURT OF JUSTICE

	In Re the Petition of

                                  LESCHI.

        The Descendants of Chief Leschi, and 

        The Nisqually Indian Tribe,

                                  Petitioners.
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I.  INTRODUCTION.

This matter comes before the Court upon the petition of the descendants of Nisqually Indian Chief Leschi, and the Nisqually Indian Tribe.  The Petitioners are asking the court to review the evidence against Leschi as to the charge of murder, to determine that he would be entitled to a new trial as a matter of procedural and constitutional law, that he was not guilty of murder beyond a reasonable doubt as a matter of substantive law, and to enter a Judgment of Exoneration.

II.  STATEMENT OF FACTS.

Leschi was a leader of the Nisqually Indian people at the time of the Treaty of Medicine Creek, in 1854.  The terms of the treaty required the Nisqually people to move to a reservation away from their traditional homelands on the prairies and in the valley of the Nisqually River.  Leschi and others refused to move to the reservation, and when armed territorial authorities were sent to force them to move, they fled to the hills and took up arms in defense.


This conflict was part of a larger Indian war that raged in Washington Territory beginning in 1855.  In one event of that war, an express of territorial militia was ambushed at Connell’s Prairie, in the foothills of the Cascade Mountains.  In that ambush, militiaman A. B. Moses was killed in the skirmish.  Some reports placed Leschi at the scene, although he later denied involvement.


Eventually realizing the futility of further resistance, Leschi and his band crossed the mountains to Eastern Washington, and surrendered to U.S. Army forces, which treated the Indians as prisoners of war and granted them amnesty for any consequences arising from their part in the struggle.


Territorial authorities refused to accept the amnesty agreement between the regular army forces and Leschi’s band, and Leschi was eventually taken into custody and charged with the murder of A. B. Moses.  Leschi was tried in a territorial court in Pierce County.  The jury was instructed that if it found that Leschi acted as a combatant in a time of war, they were to vote to acquit.  The court declared a mistrial when the jury was unable to reach a verdict.
Leschi was tried a second time, with the trial being moved to Thurston County. The jury in the second trial was not instructed as to the defense available to a combatant in time of war.  It is unclear from the historical record whether Leschi’s attorney requested instructions as to the defense of a combatant in time of war, or whether the court, having been requested to so instruct, refused to do so.  Leschi was convicted of murder, and his conviction was upheld by the Washington Territorial Supreme Court, 1 Wash.Terr. 13 (1857).  He was sentenced to death, and executed by hanging on February 19, 1858.

In both cases, the sole evidence against Leschi consisted of the testimony of one A. B. Rabbeson, a militiaman who provided inconsistent testimony, and who served on the grand jury which indicted Leschi.

III.  CITATION OF AUTHORITIES.

A.  Failure of the Court to Properly Instruct the Jury on a Defense Supported by the Evidence Constitutes Prejudicial Error, and Entitles the Accused to a New Trial.


Prejudicial error justifying setting aside a jury verdict and granting a new trial is one which affects or presumptively affects the final results of a trial, and is prejudicial to a substantial right, State v. Beard, 74 Wn.2d 335  (1968); Blaney v. International Association of Machinists, 151 Wn.2d 203 (2004).   Jury instructions are sufficient if they allow the parties to argue their theories of the case and properly inform the jury of the applicable law, State v. Irons, 101 Wn.App. 544 (2000).  Each side is entitled to have the jury instructed on its theory of the case, if that theory is supported by the evidence, Id.  Failure to give jury instructions that are supported by the evidence is prejudicial error, Id.


B.  Amendment VI of the U.S. Constitution Guarantees Competent Assistance of Counsel to all Criminal Defendants. Failure of Counsel to Request Proper Jury Instructions is a Denial of that Right, and Constitutes Prejudicial Error.

All criminal defendants are guaranteed effective assistance of counsel for their defense, U.S. Constitution, Amendment VI.;  Yarborough v. Gentry, 540 U.S. 1 (2003).  


Failure of counsel to object to erroneous or defective jury instructions prejudices the defendant and denies him the constitutional guarantee of competent assistance of counsel.  Improper jury instructions undermine confidence in the outcome of the case, entitling the accused to a new trial, Gray v. Lynn, 6 F.3d 265 (1993); Reagan v. Norris, 365 F.3d 616 (2004).


C.  War is a Course of Hostility Between Sovereign Entities Which, Among Other Consequences, Justifies the Taking of Lives of the Enemy.  The Laws of War are a Part of the Law of Nations, and Regulate the Status, Rights and Duties of Enemy Nations and Individuals.

The law of war is a part of the law of nations, Ex Parte Quirin, 317 U.S. 1 (1942).  War consists of a struggle between entities possessing or claiming sovereignty as against each other, including situations where one belligerent claims sovereignty against the other, The Amy Warwick, 67 U.S. 635 (1862).   Indian tribes are sovereign entities under our constitutional system, Cherokee Nation v. Georgia, 30 U.S. 1 (1831).  The members of the warring nations are authorized to commit hostilities against the members of the other, under a form of legal authority.  Belligerents in Indian wars are included under this rule of law, Montoya v. U.S., 180 U.S. 261 (1901).
D.  Insufficiency of Proof of a Material Element of a Crime Requires Dismissal of the Charges. 


A court is required to grant a motion to arrest judgment in the case of insufficiency of proof of a material element of the crime, Washington Criminal Rule for Superior Court 7.4 (a) (3).  In reviewing an order arresting judgment, the appellate court’s function is to determine whether the evidence is legally sufficient to support the jury’s finding, State v. Robbins, 68 Wn.App. 873, (1993).  Evidence is legally sufficient to support a conviction if a rational trier of fact, viewing the evidence is a light most favorable to the state, could find the elements of the crime beyond a reasonable doubt, State v. Ceglowski, 103 Wn.App. 346 (2000). A directed verdict is appropriate when, viewing the evidence in the light most favorable to the non-moving party, the court can say as a matter of law that there is not substantial evidence or a reasonable inference to sustain a verdict for the state, State v. Longshore, 97 Wn.App. 144 (1999).

IV.  ARGUMENT.


In Leschi’s second trial, prejudicial error was committed by the failure or refusal to instruct the jury on the law of war, and the authority of combatants to take the life of the enemy.  A state of war existed between the U.S. and territorial authorities, on the one hand, and the Nisqually people, on the other.  The fact that the Nisqually enjoyed sovereign status is proven, among other things, by the fact that Governor Stevens negotiated treaties with them to cede and extinguish title to their territory.  And the territorial supreme court, in the first paragraph of its decision on Leschi’s appeal, explicitly acknowledges that a state of war existed, and that Leschi occupied a prominent position among the Indian belligerents.


The court in Leschi’s first trial correctly instructed the jury regarding the defense available to him under these circumstances.  It is not clear why the jury was not similarly instructed in the second trial, but it doesn’t matter, because the failure to instruct entitled Leschi to a new trial.  Either the trial court refused the appropriate instructions, in which case it committed prejudicial error, or the instructions were not requested by counsel, in which case Leschi was denied the right to effective assistance of counsel.  The deficiency in the instructions clearly affected the outcome of the trial, to Leschi’s prejudice.


The proof against Leschi consisted of testimony by one individual, with limited opportunity to observe, and with bias arising from his service on the indicting grand jury.  Leschi denied his involvement in the shooting of Moses.  The prosecution’s evidence was not sufficient to sustain a conviction, and Leschi’s case should not have gone to the jury.

VI.  CONCLUSION.

Leschi was a leader of his people in war and peace.  He resisted the force of the territorial authorities attempting to impose unjust terms of a treaty on his people.  In the ensuing struggle, he acted as a combatant in a war between belligerent sovereigns.  As such, he was entitled to the benefit of the defense available to the peoples of nations at war, justifying the killing of the enemy.  The denial of that fundamental right renders his conviction unjust and erroneous as a matter of law.  An appellate court should properly rule that he would be entitled to a new trial.  And in such trial, an impartial trier of fact could not find beyond a reasonable doubt that he was guilty of murder.  Since he is not with us to enjoy the benefit of acquittal, this court is duty bound to do all it can to purge the historical record of his conviction, by entering a Judgment of Exoneration.  To exonerate means to relieve an individual of the burden of guilt. 

RESPECTIVELY SUBMITTED this  7th day of December, 2004.
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