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i IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
i | |
| fllthe Matter of the Marriage of ) ’ |
l hi ) No. 75755-5-1 ! |
\;JlJSTlN ALEXANDER MARKX, ) o
e ) DIVISION ONE j |
hii Respondent, ) ’ :
) UNPUBLISHED OPINION l
, and ) | | |
i ) |
RA JOHNIE SHELBY, ) |
I ) FILED: April 9, 2018
Appellant. ) ;
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i‘ k , - TRICKEY, A.C.J. — The trial court divided Justln Marx and Tara Shelby s assets and

@ypgl FACTS l"f |
l

l

““urt erred when it declined to award her mamtenance Finding no error, we aﬁ"rm
(.
1
|
!
|

In 1995, Shelby and Marx began dating wh|le going to school in New York In
l

1 Shelby moved to Seattle to attend Bastyr Umversﬂy Marx was enrolled in a joint

‘o ;;j;

.-1__ =

ris Doctor (JD) and Master of Business Admlnlstratlon program at Amencan Umversﬁy

. l

Washmgton D.C., and transferred to Seattle UnlverSIty School of Law as a vnsntmg JD

f;udent Eventually, Marx and Shelby began hvmg together in Seattle. o :

i J:'; 1 l [ \

i : In 2002, Shelby received her degree in !spmtuallty, health, and medlcme from
k |

| ;dy abroad for a semester at City University of Hong Kong. While Shelby was wsntlng
‘l:ll . l
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i
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”"fstyr and began naturopathic medicine and mldW|fery programs. In 2003 Marx left to 1




]

| .

! ’ ‘ i
i w : i
]

1

:“I 7575551/2 | o
s | .

I

M?rx, they became engaged. In May 2003, Marx graduated from law schooI but could
ol |

ng tsecure a legal job. ’

!
{
|
|

lj‘ Marx and Shelby marrled in 2004. After the weddmg, Marx accepted a jOb wnth his
%

\"'r [

he ner. domg marketing for Marx Companies, the family business located in New Jersey
i |

M "rx worked for Marx Companies remotely and worked toward startlng the, busmess on
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}e\) - E :
; |
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‘; ; ln 2005, Shelby became seriously ill because of an enlarged spleen. In May 2’006

I. Iby had her spleen removed. ‘ .

\ i I

In 2008, Shelby graduated from Bastyr with degrees in naturopathy and mldWIfery

Im‘—‘a(/’- '-

rtotal student debt was $284,691. After takmg} her boards, Shelby began worklng at

»;O;f—

e Sky Weliness as a receptionist and naturopath By April 2009, Shelby[had opened
§ own naturopathic practice, Shelby Naturopathy | ’ ' |
M ln February 2010, Shelby became ill when she and Marx were travellngl‘in Bielize
ive\i(\:/as diagnosed with aeromonas hydrophila, a hactenal infection. She elected to start
tjﬁunb Remicade, a chemotherapy drug, to treat the infection. She contlnues to recelve

micade treatment every eight weeks and is unable to work for 24 to 48 hours whlle
| ‘

\ [ B
r ! [

b
Lovermg from treatment.

In 2011, Shelly began to obtain funding to start a nonprofit mtegratrve health care

;Z']#lhty called “Village."! Marx and Shelby did not use community resources to fund
‘ ‘jltage Although she had an initial financing goal of $1 million, Shelby was onIy able to
il | :

: jse $365 000 from donors. ‘She opened Village i |n November 2011. 1' S

l
\

* " In February 2012, Village's board voted [to shut it down after |t was not as

A
- |
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A
4 Report of Proceedlngs (RP) (May 23, 2016) at 361-l
|
|
!
|
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' pcessful as anticipated, and Shelby stopped seerng patients. Shelby spent March 2012

V
clq:rsmg Village. 1 o

i L 1
! i !

' After Village closed, Marx opened bank accounts in his own name. Marx began

)
|:3
I,
I:
t

dept)smng his paychecks into his personal U. S Bank account and payrng rent and

1
‘:‘1* r

) psehold expenses from it. He consolidated several of his and Shelbys outstandrng

h
d ts into a single promissory note from Provrdent Bank. ‘

|
|
l

f | |
(e
if f f Marx and Shelby agreed that she would pursue a scaled-down versmn of Vlllage
; .

i 1 ’
aﬁd Shelby found a lease that did not require a personal guarantee. U.S. Bank offered

Sttelby a loan of $192,000 to fund Village if she could provide $77, 000 u. S Bank

e\”(entuany denied her loan application. Marx convrnced Shelby not to srgn the lease

i | i
{ ! 0

I
Shelby remained at Shelby Naturopathy. f 1 - i

1
i
1

~ Marx’s role in Marx Companies expanded over the years. In 2015, h|s reasonable

c!&npensatlon was $135,000 and his sustarnable income totaled $270, 000 2 In 2015
elbys income was $102,044. Her reasonable compensation was $77, 000 and her
gilstalnable income was $120,000. l ! E
| ,1‘ ln February 2015, Marx moved out of the[ parties’ shared home O\rer concerns
k |

|
. “n expert at trial testified that he calculated the partres’ “reasonable compensatlon" by looklng

'vjlthe median compensation of professronals in srmllar fields. 5 RP (May 23, 2016, PM) at 462-
3, 476-77. He described “sustainable income” as “guaranteed payments and personal beneflts
,1 1 P (May 23, 2016, PM) at 464. D
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i

out Shelby’s health and her continued goal of opening Village. In March 2015 Shelby :
i !
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to _:t Marx that she was going to continue with her efforts to expand her practlce and open
T
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\{ti'lage had retained legal counsel, and had possrbly secured venture capltal fi nanlcmg
) ‘t.J

pr|I 2015, Marx petitioned for dissolution of thie parties’ marriage. In August 2015

| |
elby paid for a website for Village. f L 1

‘ l

. In August 2016, the trial court entered fmdnngs of fact and conclusmns of Iaw and

I

ed a final divorce order. The parties had approxmately $95,000 in Irqurd assets out

‘ 1

ofiy hICh they paid $30,000 in federal income taxes at the time of dlssolutlon The trial

f
B

dlelplmed to award Shelby maintenance. Although the trial court found that Shelby had
c

il
‘ Il
S
‘r
cta

ol’iﬂered Marx to pay $24,000 of Shelby’s attorney fees ‘ ;

|
Hi |
Stjppoﬂed by substantial evidence, we disagree. |

e fdence In_re Marriage of Bernard, 165 Wn 2d 895, 903, 204 P. 3d 907 (2009)
(i

l
i
S i
r;\] 4
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o
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i | | |
c %rt characterized Shelby Naturopathy as communlty property valued at $219 000 i The

I court characterized Marx’'s 6 percent rnterest in Marx Companies as separate

g
: "-Lperty valued at $580,000. The trial court awarded Shelby Naturopathy to Shelby and

i
i
e

aWarded Marx his interest in Marx Companies. ;: ’ S ’

| r
o " The trial court divided the parties’ communrty debt between them. The trlal court

iwducted duplicative discovery and forced both parties to bear mcreased costs it

9‘

:vlrri‘ Shelby appeals. ‘ \ > I |

Ty
,

| | :
ANALYSIS| C

b
Substantial Evidence |
l t N !

i i: Shelby argues that several of the trial court’s findings of fact were not supported

ﬂlil‘ !

by substantlal evidence. Because each of the trial court’s challenged fnndlngs of fact were

\ i

a |
i | o
{g\"‘ i¥ “On appeal, a tr|a| court’s findings of fact WI|| be upheld if supported by substantlal
i

I
0

b !'
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“St ubstantlal evidence is evidence sufficient to persuade a fair-minded person of the truth

E g|ﬁ ' |
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flbelves from the business is an annual income that his father controls.” ; o
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b
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{the declared premise.” In re Marriage of HaII 103 Wn.2d 236, 246, 692 P 2d 175

84) | \5’

|
J, 1

f

1 Flrst Shelby argues that the trial court’s | flndmg that Marx’s mterest in Marx

I
Compames was “illusory” is not supported by substantlal evidence.? Specnflcally, Shelby

ill
cﬁilms that Marx’s interest is a salable asset that the trial court should have conS|dered

?ts valuatlon of his separate property. ‘ 3 f

The trial court’s challenged finding reads, “[Marx s] interest in Marx Companles

a value of $580,000, although practically the value is illusory because aII [Marx]
L I
r

- Here, the trial court’s statement that the value of Marx's mterest in 'Marx
1 * l

?mpanles was ‘“illusory” is supported by substantlal evidence. At the t|me of the
' I

(‘i I : ‘r
‘dfl olutlon proceeding, Marx held a 6 percent mterest in Marx Compames Marx

l
1

|
mpanles operating agreement specifies that Marx Companies is member-managed

)

t
it

id

‘g:i ,cannot take action without a majority vote of its members. Under the operatlng
Iy C
'1re 'ment if a member wants to sell his or her lnterest the other members have a right
nie \

| |

;f rst refusal, and “[tlhe unanimous consent of aII members is required for a member to

t

il hIS [or] her share to a non-member or for an assrgnee of a member’s share to become

[
|
|
I
}
|

;?member J
3 1 . Marx’s 6 percent ownership interest is msufﬁcrent to give him a controllmg |nterest

i
|

|

J-! :
‘in‘l‘Marx Companles and thus he cannot direct the company without the consent of the
i H“l iy ' 4: ‘I

‘.
|
,}r

(
|
\
r

3] 4r.~joprpeIIant at 25. S
4 iBlerk’s Papers (CP) at 264. 3‘ . ,
Ex. 324 at 7. R
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tier members Marx cannot sell his interest to a non-member or give an assrgnee a
i ' ! |
mﬁmbershlp interest in Marx Companies without the consent of the other members even
*i } . !

t 1e other members decline to exercise their right|of first refusal. o

!
CHiN | !
IJ oy

Desprte Marx’s lack of control over this asset, the tnal court valued Marx’ S interest
: t

q‘jNarx Companies at $580,000. The trial court's flnal divorce order awarded Marx his

1 rl

“\[r?]lnorlty interest in and to Marx Companies, LLC " Thus, the trial court d|d attach a

Wik

va*Ue to Marx’s minority .interest in Marx Companres despite its subsequent statement
rI 4“ . ! .

at the value was “practically . . . illusory,” and awarded him that interest as a salable

r't‘

. =
=T

WA
i
s'TJ arate property asset. 7 Therefore, we conclude[that the trial court’s flndlng that Marx s
4 l1 oy ‘ |

L,ershlp interest in Marx Companies was |IIusory was supported by substantra|

t 1
|

ence and reject Shelby's challenge.8 '
Second Shelby argues that the trial courts frndrngs regarding her plan to open
e R
| age in the future were not supported by substantial evidence. L f

\ ; '
|

The trial court’s challenged findings state, “[Shelby] has the potential to make much

o r:l :
ore than just from her work as a naturopath” and “[Shelby] has already started [her plan

‘}open another medical clinic] by renting out her‘ office space to another provrder, who
Yy M:!t y + ! i 4

l
{
1
i
|
|}
|
|
l
|
[
l

‘I court’s valuation. At trial, the parties discussed whether an amendment reducing Marxs
erest in Marx Companies from 15 percent to 6 percent to be consistent with federal tax returns
‘nstltuted waste. The trial court determined that the amendment was “motivated by legrtlmate
siness goals, was a reasonable action, and did not constltute waste.” CP at 264 Shelby has
- ngt challenged the trial court’s finding that this reductlon in Marx’s ownership interest did not
. cgnstitute waste, and instead raises the novel argument that the specific percentage was relevant
gd the trial court’s valuation of the asset. We decline to reach her argument. RAP 10(a)(4) (6).

i f,,P at 269 ,'
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| Here substantial evidence supports the trlal court’s findings. Shelbytestrfed that
|

! ¥
r ant|C|pated annual income after opening Vrllage would be $250, 000 a year Thls

uId include a salary of $150,000, which alone would exceed her current | mcome of at
HEL I | I

t $120,000, and additional practice revenue. Thus if Village opens rn the future

Iby would increase her income significantly. ] f, o

t

Further in May 2015, Shelby rented her offlce space to a new provrder She began

r ‘portlng rental income from the provider in October 2015. Shelby’'s decrsron to rent her
l i r < <‘ |

off ce space is likely not due to a lack of patients, as she remains in high demand and has

atpvaltlng list. In addition, Shelby has developed contacts that could help wrth openlng

:V age such as administrators at Swedish Medlcal Center. She has also dlscussed the
|
‘ pt::&SSIblhty of opening a medical clinic with Dr. Leanna Standish. Shelby pald Iegal fees

Qto‘an attorney at Ryan Swanson law firm in March 2015 and paid for a websrte for V||Iage
;zHT‘ |
in August 2015. These actions further indicate Shelby s intent to open Vlllage or a S|m|Iar

1}
Hikl ".,
:‘ I(.jr‘ o

! |
i o
v ! "

|
|
l

13
L !

Thus we conclude that substantial evidence in the record supports th‘e trial ‘cburt’

di |ngs that Shelby has the potential to make much ‘more if Village opens in the future
1 ‘ ,

and that she has taken steps toward realizing that goal. |

o] Enlc was viable, and thus the trial court’s flndlngs regarding her plan to open Vlllage are

1
i"

n@t supported by substantial evidence. Specrfrcally, she argues that she had preVIoust
T' ' 1

'_b?en unable to secure the loans necessary to open Village and that Marx had be reved

|

\

]

o |
':l,v" ;, 7 ]
\ H !
I

|

r'

|

|

|

!
I

' 1"1‘ i
-

aidp .

. :1] ? :
‘ 1‘1“ Shelby also contends that the record does not show that her plan to open another |
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th‘at Vlllage was not going to be successful. r

it i P

| |
:;i‘_ But the trial court’s findings are not necessarlly dependent on the success of
| I |
$1elbys plan to open another clinic. Rather, the tnal court stated that Shelby “has the

A !
’:< tentlal” to increase her income significantly. f f : :

: i!r . Further Shelby testified that she had a venture capltallst friend who belleved in
o | T

he}\lllllage concept. This source of addltlonal fmancmg could alleviate Shelby s concerns
3t r

"I:'r}put being able to secure loans or pay the start-up expenses of V|l|age Therefore
‘ | f

b' ause the trial court's findings are not dependent on Village's success and Shelbys

Y :.J 1? :
tlmony indicates that her concerns over flnancmg may have been addressed we reject

iHI. |
3r argument :
[ : |
e f Shelby also notes that Marx had believed| that Village would not be successful

-'elby has not demonstrated how Marx’s past concerns regarding the nonprot” it Vlllage

t

i }
| v
i .

e relevant to her current plans to start a new, for-proflt corporation. We reject Shelby S

| I
rbument ; ‘ |
i (

t

Th|rd Shelby argues that the trial court’s f|nd|ng that she could work 60 to 80 hours

(

Ei
V'er week was not supported by substantial evndence She contends that medlcal

‘::-:—-:f-‘_;;; ni+:;—~ mg:;;

- 'U

‘” i

‘ estlmony at trial demonstrated that her health cannot support such a demandlng‘ work

il
; t . o
I ]

s’bhedule ; I
jf!f | The trial court’s challenged finding states “By [Shelby’s] own testlmony, when she

; ! . t

' hbrted her not for profit, Village, she worked 60- 80 hours per week."10 .

*]J " e |
b

' Here, Shelby's argument misinterprets the trial court’s finding. The trlal court did
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: |

c}durt;found that Shelby worked 60 to 80 hours per week when she started the nonproflt

vlage .and that “[s]he had the ability to do that” at that time.!" Shelby testlf ed that she

ed between 60 to 70 hours per week from the summer of 2011 to January 2012 12

L'L ) ‘the trial court's finding accurately reflected testimony concerning Shelbys past
R
ﬁl

; |
ty to work over 60 hours per week, and did not state that Shelby was st|II able to
A l

r 'alintaln such a demanding schedule. We conclude that the trial courts challenged

l
oo
|
i

fmdlng was supported by substantial evidence in the record.’3

Propertv DlVlsron R é
. l Lo

i Shelby argues that the trial court abused its discretion when its property ‘divlsion
" |

le her with liabilities exceeding her assets while Marx was awarded assets exceedlng

Hi
| l

lllabllltleS Because the trial court properly considered relevant requrred factors and

|
ll’ 1

made an equitable division of the parties’ assets and liabilities, we drsagree
l

4 ln a dissolution proceeding, the trial court, wnthout regard to mrsconduct makes an

i
|
i
|
f

-
a;;_m_;j

i
i
[
ot
|

|
i
{i
l
l
|

ecvutable distribution of the partles liabilities and property after consrdenng “(1) [t]he
: re and extent of the communlty property; (2) [t]he nature and extent of the separate
"'iperty, (3) [t]he duration of the marriage . anc'l (4) [t]he economic crrcurnstances of
“"*h spouse . . . at the time the division of proper‘ty is to become effectlvel along with

l

,l
b
i

|
! : 'RP (May 25, 2016) at 947. l |

@helby argues that a future hospitalization could rmpact her ability to work full trme in the future
ng medical testimony that she should not work full time due to her unstable health. But in her
bri ﬁng to this court and at oral argument, Shelby stated that she is not claiming that her health
| es prevent her from worklng full trme Further, evrdence in the record establlshed that Shelby

ag‘t inst the trial court’s findings regarding her ability to work full time. o l
1 B o ‘
!
|
i
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‘ ‘ld :ages of the parties, their prospects for future earnings, their educatlon and
. [r . !

errftployment histories, their necessities and fi nanc1a| abilities, their foreseeable future

aéq rsrtlons and obligations, and whether the property to be divided should be attrlbuted

S -
.-,

i |
to [t e inheritance or effects of one or both spouses " In_re Marriage of Ohvares 69 Wn.

Ai‘qp 324, 329, 848 P.2d 1281 (1993). ’ —

“ l‘ To be fair and equitable, the trial court’s lelsron of property and habllltles reqwres
’1 H ; |
‘“igrrness based upon a consideration of all the crr‘cumstances of the marrlage both past

Lhm, 138 Wn.2d 213, 218-19, 978 P.2d 498 (1999) (quoting In re Marnaqe of Crosetto

"'_fﬂj ?(2001). f :

‘»11 ) R ; I
- “[T]he trial court has broad discretion in distributing the marital property and its
‘ |

t
'”Jcrsron will be reversed only if there is a manifest abuse of discretion.” In re Marnaqe

|

d
% ll;Rockwell 141 Wn. App. 235, 242-43, 170 P. 3<|:I 572 (2007). “A trial court abuses its

d scretlon if its decision is manifestly unreasonable or based on untenable grounds or

)

I
,l‘.irl?tenable reasons.” In re Marriage of Littlefield, !133 Wn.2d 39, 46-47, 940 P 2d 1362

, ! i
'(:}997) The reviewing court “does not review the tnal court’s credibility determlnatlons or

)

1[\

Wi igh conflicting evidence.” In re Marriage of Rostrom 184 Wn. App. 744, 750 339 P.3d

;;;1]5‘(2014) « ; I

Jiit  Here, the trial court considered the relevant RCW 26.09. 080 factors. Frrst the trial
A 1
¢ f;urt listed and described the parties’ communlty‘ and separate personal property The

|
| |
tal ;court also set out the community debt and separate debt liabilities of Shelby an
. j

o
Lo

SR 1

b .

! N
e g

l
|
r
|
i
i
|
!
4
;

il
i

L
!

.aﬁp present, and an evaluation of the future needs of the parties.” In re Marrlaqe of .
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rx The trial court noted that the parties began[a committed relationship %n May 2003
t;‘:' ‘
were married on March 25, 2004, and that thef marital community ended on Apnl 10,

|es separation and that Marx made $257,000 per year. j : o l

t }t In addition, the trial court considered several equ1table factors. The trlal court
(i o

r | | |
jLnowledged that Marx moved to Seattle from Washrngton D.C. to be wuth Shelby, and

wt;rked for his father after giving up his goal of berng a lawyer so that Shelby could attend
1 l
hosen school. The trial court noted that the partres incurred substantlal debt to fund

c Urt hlghllghted that Shelby’s naturopathic practlce was acquired during the marnage

L |

and was awarded entirely to her, along with more than 100 percent of the partres
: |

L‘ . l !
t munity property. 1 N B
I

w After weighing the RCW 26.09.080 factors )and equitable con3|derat|ons the trial
' |

|
o
:
' "‘Urt elected not to divide the parties’ assets and debt equally. The trial court awarded

!

:ompanles value of $580,000. Shelby was awarded liabilities totaling $310 046 and

|
| rl)Ly $1 16,280 of Shelby’'s student debt over 60 months which left Shelby WIth $193 766
il 1 o

1
1
{

11

| “,f:,::elby assets totaling $303,732, including Shelby:Naturopathy s value of $219 000 The

i“arx was awarded liabilities totaling $175,491. But the trral court also ordered Marx to |
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irj'total liabilities and Marx with $291,771 in total Irabllltles 4 Thus, Shelbys total award

t
. r
B

i ' i
r'l

|
]1‘ 1 ' The trial court properly considered the RCW 26.09.080 factors and other relevant
gl | !

eqtrntable concerns when fashioning its property division.  Although the tnal courts

t{ a ‘ |
, \éiSlon of the parties’ liabilities and assets is not equal it is equitable in light of the partles
Lt

pectlve circumstances. Shelby was awardeld over 100 percent of: the partres

pt}t . . I

'rnmumty property.'®* She was also awarded 100 percent interest in her naturopathlc

actlce although the practice was obtained durlng the marriage. | ;
' |

}1 Marx’s property award primarily conS|sts of his 6 percent |nterest in tMarx

dqmpanles Although the trial court’s statement that this interest is illusory was supported
i |

y)t substantlal evidence, it still assigned substantlal value to it. But this mterest does not
It 1” 1 | IR
»l i) ‘ -
gup rantee him a salary and is not readily salable. !

i 11 ,‘; : [

. Similarly, the trial court equitably divided the parties’ liabilities to address any

I
i
I
I

1

o

i
l

imbalance in their asset awards. The parties mcurred substantial debt before and durlng
}1:" ‘

PII‘ marrlage most notably from Shelby’ s student loans. At the time of separatron the
’t l

!
|
|

"; he parties dispute whether this payment is properlyI characterized as a malntenance payment

a property d|V|S|on award. Th|s award, although payable over t|me appears |n the trial court’

“19:Shelby argues that this award constituted "predrstnbutlons that no Ionger exist”. because they
re used to pay attorney fees and expert witness fees and thus should not be con5|dered Br.
Appellant at 19. Shelby does not support this argument with legal authority, and appears to
a andon the argument in her reply brief. We reject th|s argument. !

t
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cu

l
ll 1-1‘ W i l ;
yehrs although going forward he will not derive any benefit from Shelby Naturopathy or
' ‘:j‘ ‘

Shelby s work as a naturopath.

l
o

l l . l

l
l
i
{0
1)

-In sum, the trial court considered the nature of the parties’ respectlve lnterests in

l

,JI !
Sl'lelby Naturopathy and Marx Companies and their future earning potentlal when

.i“ l
faﬂhlonlng its asset division. The trial courts division of liabilities demonstrates

. l

l‘l“l’ .
cohsuderatlon of the nature of the parties’ debts and circumstances. We conclude that

l

.l‘
it 1“}

tnal court’s leISIOl‘l of the parties’ assets and liabilities was not an abuse of
'diwk:retionﬂs l o [
o N l : h ]
l |

Maintenance o |
| i '

Shelby argues that the trial court abused |ts discretion when it declrned to award
| I

mamtenance to offset its dlsproportronate property distribution. Because the trial

l
!

cplurt properly considered the relevant factorslwhen it declined to award Shelby

. ; l .
r .bmtenance we disagree. ;

l

! |

i ! !

A ‘

j;,l'

1
|
b

. In a dissolution proceeding, the trral court may grant an order of malntenance and

l

.‘dfétermme the length and amount after consrderlng factors including, but not l|m|ted to:
Sl t

. (a) The financial resources of the party sieekrng maintenance, |nclud|ng I
‘i . separate or community property apportloned to him or her, and his or her |
Sy +-i ability to meet his or her needs mdependently, including the extent to, whlch
uih ‘i a provision for support of a child living with the party includes a sum for. that
| party: 1 i
(b) The time necessary to acquire sufflcrent education or training to enable
. the party seeking maintenance to find employment appropriate to his!or her {
; % skill, interests, style of life, and other attendant circumstances; ] ;

%‘3‘1 (c) The standard of living established durrng the marriage or domestlc a
lll m partnershlp, [

i
i
j

ue ‘was Marx's separate property more heavily than other factors. Shelby contends that “the
racter of the property seems to have controlled the [trial] court’s [decision].” Br .of Appellant
KX 30 But Shelby has not offered citation to the record or substantive argument in support of her

of ntentlon that the trial court impermissibly weighed the nature of Marx'’s separate property more

1

avrly than other relevant factors. We reject this argument RAP 10.3(a)(6). C
gl 13 L

’Shelby argues that the trial court impermissibly welghed the fact that most ot the property at |
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; | |
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" (d) The duration of the marriage or domestlc partnership; .

. (e) The age, physical and emotional condition, and financial obllgatlons of

I the spouse or domestic partner seeking marntenance and :

Wi, (f) The ability of the spouse or domestic partner from whom malntenance is
1‘5 .. sought to meet his or her needs and fmancral obligations while meetlng ]
I' | ; those of the spouse or domestic partner seekrng maintenance. e

i P |

RQW 26.09.090. “Under this provision, the only Irmltatlon placed upon the tr|aI court’

atqtillty to award maintenance is that the amount ‘and duration, consudenng aII re|evant

1 '
i “The trial court may properly consider the property division when determlnlng

)

:lntenance and may consider maintenance |n making an equitable d|V|$|on of the

‘*';}‘; perty” In re Marriage of Estes, 84 Wn. App. 586 593, 929 P.2d 500 (1997) The trial

!
&iurt ‘may look to the parties’ standard of living dunng the marriage and the resources
E v r

obllgatlons of the spouse seeking malntenance when deciding whether to award

mtenance Estes, 84 Wn. App. at 593; see also In_re Marriage of Wlllrams 84 Wn.

il
AQ!I . x [

n'
1 ¥
A p 263 268, 927 P.2d 679 (1996) (“The court's paramount concern is the economlc |

Ll A }
’g’;ﬁ‘g*ndrtron in which the dissolution decree leaves the parties.”). § -

; “The purpose of spousal malntenance is to: support a spouse . unt|I [he or she] :
S i ‘

i
‘whble to earn [his or her] own living or otherwise become self-supporting.” In re MarrlacL

Jrn

:t,

1y

2d at 178. % f
| L |
. , i |

’ tr * A trial court's decision regarding malntena ce will only be overturned on appea|

§

rmanlfest abuse of dlscretlon Washburn, 101 Wn 2d at 179.

e

i
!
o
{
I

I e

l Here the trial court considered each of the relevant RCW 26.09.090 factors when |

== o;-‘-‘-,--‘-:-;é:

i .

T

écndlng whether to award maintenance. Shelby has not challenged the majonty of these
i
f il 14

‘r
|
1
‘|
x
t

1\’ 0 ‘
1




l
l
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l i

| |

| |
Those that she has challenged are supported by substantial evrdence, as
cussed above. : |

The trial court found that Shelby earned at Ieast $120 000 per year, and had taken

l

eps toward increasing her income to $250, 000 per year. The trial court found that

elby did not need further education to be self—supportlng because she already held a

N ;
| l .
[ l |
i l

uropathrc doctor degree, a degree in mrdwrfery, and an additional postgraduate

L l
[ 'ldence at trial showed that [Shelby’s] chronic rllnesses are in remission and that she

- 1? ; w::—:'-"sftn

]

certificate. l | l
P | i

P i
l l

1 The trial court found that the parties malntarned their lifestyle durlng the marrlage
’ L

Fl
l{‘!( I

i

l

png "7 1t also found that Shelby had received a temporary order of mamtenance for

_t500 per month postseparation, but did not change her spending habits and contlnued
I : ‘ ‘ ‘ o l
E"incur debt. Lo

i
[

H l

”t‘ther findings indicating that the duration of the marrrage warranted marntenancel The

R
rl court found that both spouses were 38 years old. The trial court found that“‘[t]he

|

!
e
e '
t ] es various medications to stay in remission. ”18 The trial court found that Shelby was
ot

b l i I
Lpable of working full time or more than full time in the future. : ‘

i
[ ' Based on these flndlngs the trial court concluded that the parties’ use of debt to |

1
'Upport their lifestyle was not a standard of Irvmg and that Shelby was capable of self-
l 1

Tl port Thus, the trial court properly consrdered each of the relevant statutory factors

: f#ted that the parties’ lifestyle was based on debt, and concluded that Shelby was already

|
|
i |

. I | .
i i . ' ‘
. L
{ !
l

3‘le at 268.

l ’ l
15 | T
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i
!
i

[
i

_ The trial court stated the pertinent dates of the parties’ marriage, and d|d not make .
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rsufﬁcient. When combined with the trial court’s equitable division of the partles

‘1)
1' 1

|

| |
. 757555|/16 :
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|I|t|es and assets, we conclude that the trial court did not abuse its drscretron when it
\ t
| o
| | f
[ | | ‘f
e Shelby argues that Marx’s claimed expenses are too high because of the fi nancral

i |
: port he receives from Marx Companies. She also argues that evidence i |n the record

I
{

onstrates that she has high food, medical, and housing costs. “This court does not

I

r , ew the trial court’s credibility determinations or wergh conflicting evrdence Rostrom,
[ ;

Wn. App. at 750. Shelby’s citations to the :record regarding the partres clafimed

i

| P !
nses ask this court to review the trial court's \;Neighing of the evidence.: We decline

J ! A

|

|
|
l
i

i ’ ’ |n sum, Shelby’s arguments that the trial court abused its dlscretron because its

t

Xl “:ermrnrng whether to award maintenance. Therefore we conclude that the trral court

[3E e ,‘ ‘ l
‘ not abuse its discretion when it denied Shelby’ s request for marntenance 3 ;

' Lol i
Patent Disparity R
| ]
Shelby argues that the trial court’s property. 'drvusron and denial of her malntenance

‘ uest results in a patent disparity in the partres economlc crrcumstancesr She argues

viu ||e Marx was awarded 74 percent, compares each party’s income after taxes and
l

‘ e

wpenses and highlights the support Marx receives from Marx Companres for: Irvrng
! b

|
i
|
. l
|
i
|
|
T
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|
!
i
i
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|
|
]l
'v,penses Because the trial court’s property division and denial of malntenance drd not

a = 5;: CD

@MarrraLof Pea, 17 Wn. App. 728, 731, 566 P2d 212 (1977)).
I % |

- Here, as discussed above, Shelby was awarded the entirety of her: naturopathlc |

- r
LI
i

A
‘artles economic circumstances.

il

:Iallenged the trial court’s determination that shel is self-sufficient wrthout marntenance

ﬁr
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I
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H
( i

| ‘
sult in a patent disparity between the parties’ economrc circumstances, we drsagree

l 1
. '

i . “If the decree results in a patent disparity i |n the parties” economic crrcumstances

11\ ‘; i
‘manrfest abuse of discretion has occurred.” Rockwell 141 Wn. App. at 243 (crtrng In
o

8 l

ctrce from which she derives personal and rental income, although it v{/as obtalned
‘ 1 4

r | l
an Shelby Naturopathy, the trial court properly | determrned that his mterest is |Ilusory

‘fybause it is not readily salable and does not guarantee him an income. Further the trial

:rtrrt used its division of the parties’ liabilities to alleviate any |mbalance5m »the asset
Con 5
not result in a patent disparity in the

-

o
el
I

JVard Thus, the trial court’s property division d|

S~

Slmrlarly, the trial court’s decision not to award Shelby maintenance d|d not result

i
|
r o
l
+t

', a patent disparity between the parties’ econdmrc crrcumstances Shelby has not

C
| ‘ ' l

e 'trial court consrdered Shelby's separate student debt when makrng its property

\
1 i \

not constitute a standard of living. Although Shelby received temporary malntenance

)

f $4 500 per month following the parties’ separatron she continued to |ncur debt and did

,le

t}t change her spending habits. Shelby’s complarnts that her debt burden wrll Ieave her
17 / ‘
‘r oo

| B

i
Lo
|

f’rlng the marriage. Although Marx’s interest |n Marx Companies has a hrgher value |
I
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§i6nd|ng habits and use of debt, , \ P r

I

i
M l
i ‘

B et

R .
ot

N K
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ahd reject Shelby’s argument. | - ‘ 1
|
\

| oot

Fees on Appeal ;

. Shelby requests her attorney fees on appeal Marx opposes Shelby’ s request and

afgues that this court should award him fees for havmg to answer a frlvolous appeal
i | |
;;4 " An appellate court may award a party his or her reasonable attorney fees on appea|

lj)l sed on that party’s need and the other's ability to pay. RCW 26.09.140; In re Marrlaqe
| -W“ |

Leslre 90 Wn. App. 796, 807, 954 P.2d 330 (1998) An appellate court may also order

'r: 'f
3 rty to pay the other party terms or compensatory damages for filing a frrvolous appeal

b ‘ I
‘ r|t that there is no chance of reversal.” Frdelrtv Mort. Corp. v. Seattle Trmes Co 131

6

App 462, 473, 128 P.3d 621 (2005) (citing RAP 18.9(a)). ‘
i‘ 3 Here, as discussed above, the trial court’s property division was equrtable and it
f | )v t

it
-ii"%,
RH T
i
r}” ;

e next five years and was ordered to pay $24, 000 of Shelby’s attorney fees be|ow We

nclude that Shelby has not demonstrated need[or that Marx has an ablllty to pay, and

clrne to award Shelby her attorney fees on appeal

e

18

U:rrable to continue her lifestyle ignore the trial court’s unchallenged findings regardrng her
i
- In sum, the trial court’s property division and its decision not to award Shelby

‘%lntenance did not result in a patent dlsparlty between the partles economlc :

c cumstances We conclude that the trial court d|d not manifestly abuse |ts dlscretron

i i {
f‘ ~ We also reject Marx's argument that Shelbys appeal is frivolous.| Shelby has |
i
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| |
and Marx’s allegatlons that Shelby has extenswely
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helby filed a financial declaration in support of her request for fees, and Marx filed a declaratlon
d an amended declaration in opposition. Shelby moved to strike Marx's declaratlons as
Hmely under RAP 18.1(c). In an action where the financial resources of one or more partles
.yconSIdered for an award of attorney fees and expenses “each party must serve upon the
, r,and file a financial affidavit no later than 10 days prior to the date the case is set for oral
rgument or consideration on the merits.” RAP 18. 1(c)‘ Oral argument for the present case was
efird on November 3, 2017. Marx filed a declaration and an amended declaration in opposmon

helbys financial declaration on November 3. Both of Marx’s responsive declaratlons are

ur ; mely under RAP 18.1(c). We therefore grant Shelby s motion to strike both. ;
o .
;”-i\; i { P ;
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