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DWYER, J. — Richard Lee appeals from the trial court's order granting
summary judgment in favor of the City of Seattle and the Seattle Police
Department(collectively the City). On appeal, Lee contends that the trial court
erred by concluding that the photographs and documents that he requested were
exempt from disclosure. Also at issue is the trial court's order granting summary
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judgment in favor of cross-claimants Courtney Love Cobain and Frances Bean
Cobain (the Cobains) and permanently enjoining the City from disclosing,
disseminating, releasing, or distributing any death-scene photographs not
previously disclosed. We affirm the trial court's orders.
1
Kurt Cobain, the lead singer of-the band "Nirvana," was discovered dead
on April 8, 1994., The City investigated Mr. Cobain's death, took numerous
photographs of his body, and concluded that the cause of death was a selfinflicted gunshot wound.
Richard Lee is a local conspiracy theorist who believes that Mr. Cobain
was murdered. Lee visited Mr. Cobain's residence on the day that his body was
discovered and subsequently began creating news and documentary material for
his public access television program. Lee aired his first broadcast concerning
Mr. Cobain's death five days after the discovery of his body. Since then, Lee has
devoted hundreds of hours to covering what he believes to be the murder of Mr.
Cobain. Lee has made numerous requests to the City for documents related to
the death of Mr. Cobain.
In 2014, the City asked cold-case Detective Michael Ciesynski to review
the investigative file on Mr. Cobain's death. Ciesynski located four undeveloped
rolls of film in the police file and subsequently had them developed.1 Most of
these photographs contained death-scene images of Mr. Cobain's body.

I Ciesynski stated in his declaration that it is not unusual to find undeveloped film in old
case files, particularly when the case did not lead to criminal charges.
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Following his review, Ciesynski concluded that the determination of suicide was
correct.
On March 20, 2014, Lee submitted a Public Records Act2(PRA) request,
seeking the entirety of the Cobain investigative file. The City provided two
installments of records to Lee. It first furnished him with 37 photographs from the
investigative file and later provided him with the remaining documents in the file.
The City also sent Lee an exemption log that explained which documents or
portions of documents the City had withheld from production and the reasons for
exemption or redaction.
Lee sued the City on March 31, 2014. That lawsuit was dismissed on
procedural grounds on July 31, 2015. That same day, Lee filed a new PRA
request for "ANY AND ALL DOCUMENTS RELATED TO the March, 2014 effort
to 'reopen' or 'examine'[]the Kurt D. Cobain death case, including of course,
ALL OF THE PHOTOGRAPHIC EVIDENCE in this case." The City responded
by providing Lee with the same documents that it had provided pursuant to the
March 20, 2014 request, as well as a copy of the exemption log.3
On April 15, 2016, the Cobains were granted intervention in this suit. The
City and the Cobains moved for summary judgment on the question of whether
the death-scene photographs should be disclosed. The City sought a ruling that
the death-scene images were exempt from disclosure pursuant to the PRA, RCW
42.56.240(1).4 The Cobains sought to permanently enjoin the City from releasing

2 Ch. 42.56

RCW.
March 16, 2016, the City released five additional photographs that were taken in
June 2015 and placed in the investigative file in March 2016.
4 That statute exempts from public inspection:
3 On
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the death-scene images pursuant to their privacy rights under Washington
common law and the Fourteenth Amendment to the United States Constitution.
The trial court granted both motions. The trial court ruled that the
disclosure of the death-scene photographs would violate the Cobains'
substantive due process rights under the Fourteenth Amendment. The trial court
also ruled that the death-scene photographs were exempt under the PRA.5 The
trial court also granted the City's subsequent motion for summary judgment,
concluding that the other documents withheld or redacted by the City were
categorically exempt from disclosure. Lee appeals.
11
As a preliminary matter, it is prudent to discuss the import of the trial
court's due process holding.
A
Pursuant to the Rules of Appellate Procedure(RAP), an appellant must
designate in the notice of appeal the decision or part of decision that the party
wants reviewed. RAP 5.3(a)(3). A party's appellate briefing must include a
"separate concise statement of each error a party contends was made by the trial
court, together with the issues pertaining to the assignments of error," as well as
"argument in support of the issues presented for review, together with citations to

Specific intelligence information and specific investigative records complied by
investigative, law enforcement, and penology agencies, and state agencies
vested with the responsibility to discipline members of any profession, the
nondisclosure of which is essential to effective law enforcement or for the
protection of any person's right to privacy.
5 The trial court incorporated its oral ruling into its written orders.
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legal authority and references to relevant parts of the record." RAP 10.3(a)(4),
(6).
A party's failure to assign error to an issue, by itself, does not necessarily
result in our refusal to consider that issue. State v. Olson, 126 Wn.2d 315, 320,
893 P.2d 629(1995). Indeed,"RAP 1.2(a) makes clear that technical violation of
the rules will not ordinarily bar appellate review, where justice is to be served by
such review... where the nature of the challenge is perfectly clear, and the
challenged finding is set forth in the appellate brief." Daughtry v. Jet Aeration
Co., 91 Wn.2d 704, 710, 592 P.2d 631 (1979).
However,"a complete failure of the appellant to raise the issue in any way
at all—neither in the assignments of error, in the argument portion of the brief,
nor in the requested relief' may entirely preclude appellate court consideration of
the issue. Olson, 126 Wn.2d at 320-21. Our Supreme Court has noted that this
narrow rule
makes perfect sense because in the situation where the issue is not
raised at all, the court is unable to properly consider the issue prior
to the hearing and is given no information on which to decide the
issue following the hearing. More importantly, the other party is
unable to present argument on the issue or otherwise respond and
thereby potentially suffers great prejudice.
Olson, 126 Wn.2d at 321-22; see Am v. Martin, 154 Wn.2d 477, 487, 114 P.3d
637(2005)(appellant's "incidental allusion" to an issue not otherwise discussed
or analyzed in the briefing was insufficient to warrant resolution).
Here, Lee did not appeal from the trial court's order granting summary
judgment in favor of the Cobains and enjoining the City from disclosing the
death-scene photographs. That order is the only order addressing the Cobains'
-5-
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substantive due process rights under the Fourteenth Amendment. Lee did not
assign error to the trial court's due process holding in his appellate brief. Neither
did Lee mention the trial court's due process holding in his statements of issues
pertaining to his assignments of error. Finally, Lee neither discussed the trial
court's due process holding in the argument section of his opening brief, nor did
he request relief from the trial court's ruling.
In his reply brief, Lee asserts that the omission of any mention of the trial
court's due process holding was "purely accidental." However, in his reply to the
Cobains' motion to dismiss, Lee argued that "the references to the due process
clause of the 14th Amendment are a particularly weak aspect of the defendants'
arguments." Lee also extoled the virtues of his "Associate of Technical Arts
degree in the ABA-approved Paralegal Studies program" where he "graduated
with a cumulative 4.0 GPA,the highest attainable grade point average," and
noted that he has "many years in dealing with courts as a pro se litigant and
defendant." In light of these assertions, it is questionable that Lee's failure to
appeal from, assign error to, analyze, or request relief from the trial court's due
process holding was "purely accidental."
In any event, because Lee entirely failed to appeal from or analyze the
trial court's due process holding, the Cobains were unable to respond to his
arguments on the issue. This prejudiced them as respondents. See Olson, 126
Wn.2d at 321. Moreover, because it was the Cobains who first brought the due
process holding to our attention, Lee assumed the tactically advantageous
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position of being able to respond to the Cobains' presentation on appeal without
rebuttal.
Because Lee has failed to appeal from the trial court's order, assign error
to the court's ruling, analyze or otherwise discuss the ruling, or request relief from
the ruling, he forfeits his right to review of the issue and the trial court's order.6
B
Lee's failure to appeal from, assign error to, analyze, or otherwise request
relief from the trial court's due process ruling provides the basis for affirmance of
that trial court order. Nevertheless, because of the near quarter-century of
tenacity that Lee has displayed in pursuing his theory that Mr. Cobain was
murdered, we believe it will suit the parties' interests for us to expound upon the
wisdom and propriety of the trial court's order.
We review a trial court's decision on summary judgment de novo. Estate
of Haselwood v. Bremerton Ice Arena, Inc., 166 Wn.2d 489, 497, 210 P.3d 308
(2009). Summary judgment is appropriate only if the supporting materials,
viewed in the light most favorable to the nonmoving party, demonstrate that
"there is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law." CR 56(c); Owen v. Burlington N. &
Santa Fe R.R. Co., 153 Wn.2d 780, 787, 108 P.3d 1220(2005). "Once the
moving party has met this burden, however, the burden shifts to the nonmoving

6 We reach the same conclusion with regard to Lee's assertion that the trial court erred
by "failing to address in its written ruling/order five police photographs not a part of the crime
scene set, to which Lee had stated a statutory claim of $135,000." Lee addresses this contention
for the first time in his reply brief but does not assign error to any order or otherwise discuss or
analyze his contention. Indeed, the only mention of this statutory claim of $135,000 comes from
the statement of issues section of his consolidated reply brief. Lee forfeited review of this issue.
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party to set forth specific facts showing that there is a genuine issue for trial."
Sisters of Providence v. Snohomish County, 57 Wn. App. 848, 850, 790 P.2d 656
(1990). "The nonmoving party cannot simply rest upon the allegations of his
pleadings; he must affirmatively present the factual evidence upon which he
relies." Sisters of Providence, 57 Wn. App. at 850.
"Trial courts have broad discretionary power to fashion injunctive relief to
fit the particular circumstances of the case before it." Hoover v. Warner, 189 Wn.
App. 509, 528, 358 P.3d 1174(2015). "[O]ne who seeks relief by temporary or
permanent injunction must show (1)that he has a clear legal or equitable right,
(2) that he has a well-grounded fear of immediate invasion of that right, and (3)
that the acts complained of are either resulting in or will result in actual and
substantial injury to him." Kucera v. Dep't of Transp., 140 Wn.2d 200, 209, 995
P.2d 63(2000)(alteration in original)(internal quotation marks omitted)(quoting
Tyler Pipe Indus., Inc. v. Dep't of Revenue, 96 Wn.2d 785, 792, 638 P.2d 1213
(1982)).
In Marsh v. County of San Diego, the federal circuit court considered, as a
matter of first impression, whether "the common law right to non-interference with
a family's remembrance of a decedent is so ingrained in our traditions that it is
constitutionally protected." 680 F.3d 1148, 1154 (9th Cir. 2012). The court
recognized that such a right was protected under the Fourteenth Amendment.
The long-standing tradition of respecting family members' privacy in
death images partakes of both types of privacy interests protected
by the Fourteenth Amendment. First, the publication of death
images interferes with "the individual interest in avoiding disclosure
of personal matters. . . ." Whalen v. Roe,429 U.S.[589, 599,]97
S. Ct. 869[, 51 L. Ed. 2d 64(1977)]. Few things are more personal
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