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DWYER, J. — Brian Smith appeals from a jury’s verdict finding him guilty of
vehicular homicide and obstructing a law enforcement officer. He asserts that
the trial court erred by admitting evider’me obtained from a blood draw, that his
lawyers provided constitutionally ineﬁéctive representation, and that he was
harmed when the jury was provided co{nstitutionally deficient instructions on
superseding causes. None of his cont!entions merit appellate relief. We affirm.

I
While driving home on the evening of December 5, 2014, Smith attempted

to turn left off of a state highway and collided with Jason Schuylman’s motorcycle

as it was driving in the opposite direction. The impact from the collision threw
Schuylman onto the hood of Smith's SUV. His head struck the windshield.

|
Schuylman was transported to the hos':pital, where he subsequently died from his

injuries. Because Smith’s appeal prim;arily asserts error in the trial court’s pretrial
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rulings, the facts set forth herein are those established through testimony during

those hearings unless explicitly stated otherwise.

Washington State Patrol Trooper Brad Beattie arrived at the collision
scene after some of the medical persoinnel had left to transpbrt Schuylman to the
hospital. Other paramedics had begur'lt attending to Smith. Beattie approached
Smith and, noticing signs that Smith m:ay have been intoxicated, asked him to
perform field sobriety tests. Smith’s pc-i:rformance on the tests led Beattie to
request that Smith undergo a portable breath test, on which Smith’s breath
sample read .145. Beattie arrested Smith. -

Beattie read Smith his I\/liLnd\aﬂE warnings, handcuffed him, and placed

him in the back of his patrol car. FoIIO\:Ning the warnings, Smith immediately
asked when he would bé able to speaii< with an attorney. Beattie informed Smith
that he could not put him in contact with an attorney at the scene, that he could
do so once they arrived at the jail, andithat he would not ask Smith any questions
before putting him in contact with an a’}itorney.2

Beattie waited approximately heitlf an hour for another trooper to arrive at

therscene before leaving with Smith.2 While waiting, Beattie kept Smith

handcuffed in the patrol car, without access to a telephone. Before departing,

i
|
{

1 Miranda v. Arizona, 384 U.S. 436, 88 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).

2 Beattie testified during pretrial hearings that his standard procedure for providing
access to an attorney was to allow access at the jail because he lacked the resources necessary
to provide access in the field.

3 Beattie testified at pretrial hearings that while other police officers were at the scene of
the collision when he arrested Smith, he was the only officer at the scene from the Washington
State Patrol. He further explained that the other officers were members of the Everson Police
Department and were not trained to mvestlgate the type of collision that had occurred. Thus, he
was instructed via dispatch to wait at the scene until another trooper arrived to take over
supervising the scene.

~;
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l
Beattie learned thatESchuyIman’s injuries were serious and that he was being

taken into surgery.

Given that B(?attie was concernelad that the collision might result in a felony

- charge and that it wés department polijcy to obtain a blood sample in felony
| | |

cases involving intog(icated driving, Beattie drove Smith to a hospital rather than
to the jail. After arriying at the hospitall, Beattie obtained a search warrant for
Smith’s blood. Beat:tie did not provide LSmith with access to an attorney while he
was obtaining the w;arrant because hegdid not plan to ask Smith any questions
and because he wa:s focused on ensur;ing that he could obtain a blood sample
before the alcohol |ﬁ Smith’s blood diséipated’.“

When Smith was informed that J-le would undergo a blood draw he stated
that he would not aliow it. : Beattie expl:ained to Smith that he had a search
warrant for Smith’'s tl)lood and tried to giive the warrant to Smith to review. Smith
said that he did not Want to see it. Witi\out prompting, Smith stated that blood
draws were against %his religion, that he was afraid of needles, and that if they

|

tried to draw his blood he would not allow it. At this time, Beattie uncuffed Smith
|

and allowed him to Llse the restroom, Sut did not provide him access to a

telephone in order tc;) call an attorney. | ‘
Concerned th;at Smith would physically struggle to prevent the blood draw,

hospital staff and Be;attie moved Smith to a padded room containing a bed with

restraints attached to it. After entering:the room, Beattie told Smith to get on the

4 Beattie testified at pretrial hearings that the Washington State Patrol generally tries to
obtain a blood sample within two hours of a co|l|3|on and that over an hour had already passed
between Smith's arrest and Beattie and Smith ‘arriving at the hospltal

)
i
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bed but Smith refused and physically resisted attempts to force him onto the bed

|
and into the restraints. Only after Beattie placed his stun gun on Smith’s chest

and threatened to use it if he did not get on the bed did Smith comply and allow

'
i

himself to be restrained. l

When the phlebotomist attemptgd to draw blood, Smith again physically
resisted. Even when hospital security Eofficers and troopers attempted to hold
Smith down, he tensed up, flailed, andi kicked as much as the restraints would
allow. Concerned that the needle migpt break off or stab someone because of
Smith’s resistance, the phlebbtomist cé)ncluded that she was not comfortable

i
i

continuing to try to draw his blood. |
After a short break, during whicp the phlebotomist and Beattie discussed

potential next steps with a hospital doétor, Dr. Oleg Ravitsky, it was decided that

)

they would make another attempt. Immedlately prior to this attempt, Beattie read

Smith the special ewdence warnings, including a statement that Smith had the
t
right to seek additional independent te§ting of his blood. The second attempt,
|
however, proved as futile as the first due to Smith’s continued resistance. Again,

the phlebotomist decided that she was uncomfortable continuing.
|
After the second attempt, the pﬁlebotomist told Beattie and Dr. Ravitsky

‘ 1
that she was unwilling to try again because of Smith’s resistance. Someone

I
suggested sedating Smith as a possible means of enabling the safe completion
of the blood draw.5 By this time, Beattie had been informed that Schuylman had

|

5 The record is not entirely clear as to who first suggested sedating Smith. Beattie
testified at pretrial hearings that it was Dr. Rawtsky who mentioned it during the discussion held
after the second blood draw attempt. However, Dr. Ravitsky testified that his medical examiner
told him that the decision to sedate Smith had already been made by someone else (although he

|
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died as a result of his injuries. Because he was concerned about obtaining
evidence of Smith’s blood alcohol content for a potential vehicular homicide case,
Beattie agreed to sédation.

After obseWing the second attempt to cdmplete the blood draw, Dr.

|

Ravitsky believed that Smith was behaving in an unusual manner because drugs

|

or alcohol consumption had induced a psychotic manner. Due to Smith’s
behavior and because of the risk that $mith may have suffered trauma during the
collision, Dr. Ravitsky believed that Srrj1ith should be sedated to enable a medical

examination to clear him for admittanc]e to jail. Dr. Ravitsky decided that, due to

o
the drug or alcohol induced psychotic ||'nanner he had observed, Smith lacked the

J
capacity to consent and that sedation \lNas necessary for Smith's safety and the
safety of hospital staff. Dr. Ravitsky believed that sedating anith was a proper
course of action in that it dramatically reduced the risk that Smith would seriously
injure himself or others by struggling against the next blood draw attempt.

When Dr. Ravitsky informed Sm;ith that he was going to be sedated, Smith
replied that sedation was not possible ;because he was allergic to the sedative.t
Smith then claimed that he was aIIergicl‘: to all sedatives; Dr. Ravitsky briefly left
the room in order to;check Smith’s medical records (so as to attempt to verify

Smith’s blaims). While they were waiting, Beattie gave Smith his cell phone to

allow him to call an attorney. Beattie did not provide Smith with a telephone

H
!
i

did not know by whom). Regardless, Dr. Ravifsky believed that such sedation was necessary
and testified during pretrial hearings that he had had the final say on sedating Smith.
& The pretrial record is unclear as to which sedative Smith first claimed to be allergic.

5.
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number for an attorney and Smith did not attempt to call an attorney but, rather, |

called his wife.

Dr. Ravitsky’s search of Smith’s medical records did not verify Smith’s

claimed allergies to sedatives. Dr. Ravitsky ordered that Smith be given an
!

|

injection of Haldol, with a secondary 01;‘ Atvian or Benadryl.” Smith physically
resisted the administration of the sedaitive, tensing and kicking at hospital staff
who attempted to inject him. Accordingly, Smith was distracted so that the nurse
could safely perforrﬁ the injection.

The sedative made Smith calm iand sleepy, but did not render him

unconscious. While Smith was sedatéd, Dr. Ravitsky was able to perform a
|
|
medical assessment of him and hospit?l staff successfully performed the blood

draw. Smith did not exhibit any negatifve side effect from the sedative.
i

Following the execution of the V\:/arrant to obtain a sample of Smith’s blood,
‘ |
Beattie took Smith to the Whatcom Co;unty Jail for booking. Beattie presumed
]

that Smith would be granted access to? a telephone to call an attorney as part of

the booking process, as he believed thﬁat such was the jail's standard procedure.

i
1

The record, however, does not indicateja whether this occurred.
' |
Smith was charged with vehicular homicide and obstructing a law

enforcement officer. Smith filed pretria}l motions to suppress the evidence of his

|
performance on the field sobriety tests'and the result of the blood test, and to

|

preclude testimony regarding various s%tatements Smith had made while at the
' l

|

7 At the time he gave this order, Dr. Ravitsky had 13 years of experience in administering
these sedatives and knew that the potential side effects are usually mild and easily managed and
also knew that Smith would be monitored for any side effects.

) 1_6_
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hospital on the night of the collision. Following extensive pretrial hearings, the

trial court ruled that evidence of the result of the blood test and the statements

made by Smith while at the hospital were admissible.

At trial, the State’s witnesses from pretrial hearings testified in keeping

with their pretrial testimony. To explain Smith’s behavior in resisting the blood
|
|

draw, the defense, relying on trial testimony from Smith himself, argued that

Smith was terrified qf n‘eedles.8 The defense also offered an alternative
explanation fér the cause of the coIIisién, claiming that the headlight on
Schuylman’s motorcyclé was off when?Smith had looked to see if it was safe to
turn left, and that thi:s relieved Smith 01l culpability.®

At the close of the evidence, th? trial couﬁ gave the following jury
instructions regarding superseding causes:

Instruction No. 8

To constitute vehicular h6m|C|de there must be a causal
connection between the death of a human being and the driving of
a defendant so that the act done was a proximate cause of the
resulting death.

The term “proximate cause means a cause which, in a
direct sequence, unbroken by any new independent cause,
produces the death, and without which the death would not have
happened.

‘ |

8 At trial, Smith testified that he does not “do well with needles,” but denied that he had
ever stated that he was allergic to all sedatives or that blood draws were against his religion.
Smith did not present any other witnesses at trial who possessed firsthand knowledge of the
veracity of Smith’s statements at the hospital cla|mmg a fear of needles. No other witnesses at
trial corroborated Smith's testimony regarding his statements pertaining to religious objections to
blood draws and allergies. Similarly, during pretrlal hearings, no witness with firsthand
knowledge testified to Smith’s fear of needles, allergles to sedatives, or religious issues with
blood draws. Smith did not testify at the pretnal proceedings.

® Smith also argued at trial that problems with the design of the motorcycle’s shifting
mechanism could have been a superseding cause, but even Smith's own expert witness admitted
that he had no reason to believe that the shlftlng mechanism had anything to do with the collision.
The record shows that Smith did not present any evidence tending to show that the shifting
mechanism was in any way a cause of the collision. We therefore will not consider this argument
further.

L7 -
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There may be more than one proximate cause of a death.

' lnstructlon No. 9

lf you are satisfied beyond a reasonable doubt that the
driving of the defendant was a proxmate cause of the death of
another, it is not a defense thatlthe driving of the deceased may
also have been a proximate cause of the death.

|

However, if a proximate cause of the death was a new
independent‘intervening act of the deceased which the defendant,
in the exercise of ordinary care, should not reasonably have
anticipated as likely to happen, the defendant’s act is superseded
by the intervening cause and |s‘not a proximate cause of the death.
An intervening cause is an actlon that actively operates to produce
harm to another after the defendant’s act has been committed or
begun.

However if in the exercise of ordinary care, the defendant
should reasonably have antlmpated the intervening cause, that
cause does not supersede the defendant s original act and the
defendant's act is a proximate cause It is not necessary that the
sequence of events or the particular injury be foreseeable. It is only
necessary that the death falls within the general field of danger
which the defendant should have reasonably anticipated.
|
i
The wording of these instructions was taken from Washington Pattern Jury
Instructions 90.07 and 80.08. 11A WASHINGTON PRACTICE: WASHINGTON PATTERN
; !
JURY INSTRUCTIONS:VCRIMINAL 90.07, 9d.08, at 276, 278 (4th ed. 2016) (WPIC).
Following closing arguments, th.e jury found Smith guilty of both the crime
of vehicular homicide and the crime of!obstructing a law enforcement officer.
Smith appeals. 1
1
al
On appeal, Smith primarily contends that the evidence obtained from the
drawing and testing of his blood should have been excluded from trial. This is

I .
so, he asserts, because the evidence was obtained in violation of his rights
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pursuant to our federal and state constitutions and a court rule regarding the right

|

to counsel in criminal cases. We disagree.

‘ | . .
Because Smith challenges only the trial court’s legal conclusions, we

|

consider factual findings from the pretrial hearings as verities on appeal. See

State v. Hill, 123 Wn.2d 641, 644, 870 P.2d 313 (1994). We review the

|

challenged conclusions of law de nové. State v. Inman, 2 Wn. App. 2d 281, 290,

|
409 P.3d 1138, review denied, 190 W?.Zd 1022 (2018).

} A
Smith first asserts that evidence obtained from the blood draw should
have been excluded because the manner in which the police executed the
warrant to obtain hié blood violated hisf right to due process pursuant to the
Fourteenth Amendment and his right njot to be subject to unreasonable searches
and seizures pursuént to the Fourth Arpendment of the United States

: |
Constitution. Specifically, Smith objects to the conduct of the police in restraining

i
him to a hospital bed and sedating himi in order to conduct the blood draw,
without his consent and without a warrTant explicitly authorizing the use of
sedratives. In respoﬁsé, the State asserts that such measures were permissible,
particularly because they became necessary only affer Smith physically resisted
the judicially authorized blood draw. TPe State has the better argument.

Before the Fourth Amendment tb the United States Constitution was

incorporated via the Fourteenth Ameh'qhﬁ'eh't to apply to the states, the United

x

States Supreme Court analyzed state bolice searches and seizures intruding into
: !

a defendant’s body solely through the élue process clause of the Fourteenth

.9-
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Amendment. See Rochin v. California, 342 U.S. 165, 72 S. Ct. 205, 96 L. Ed.

183 (1952). In Rochin, the Court heldthat evidence obtained as a result of police

unlawfully breaking into a suspect’s house, forcibly attempting to open and
: |

remove items from the suspect’s moufh, and ultimately forcibly extracting the
contents of the susbect’s stomach, was inadmissible. 342 U.S. at 167, 174. The
Court held that such behavior, by ager&ts of government, shocked the conscience
and were “methods too close to the rapk and the screw to permit of constitutional
differentiation.” Rochin, 342 U.S. at 1!72.

Although Rochin 4has never beeén overruled, following the incorporation of

the Fourth Amendment to apply to the|states, the Supreme Court has shifted its

i
|
analysis of state police conduct during;searches and seizures to a

reasonableness analysis under the Fohrth Amendment. County of Sacramento
v. Lewis, 523 U.S. 833, 849 n.9, 118 S‘ Ct. 1708, 140 L. Ed. 2d 1043 (1988)
(acknowledging that if Rochin arose sdbsequent to incorporation it “would be
treated under the Fourth Amendment [analysis], albeit with the same result).1°
This Fourth Amendment search or sei:f.ure reasonableness analysis
encompasses issues pertaining to the :right to refuse medical treatment,
procedures, or medfcation, even though in other contexts the right to refuse

medical treatment is typically analyzed under the Fourteenth Amendment’s due
i

10 Occasionally, a court has relied upon the Rochin analysis when confronted with a case
in which the police had searched inside a suspect's body, but Rochin “cannot be said to be
flourishing as an authority in that there has not been any tendency to apply it in any general way.”
Yanez v. Romero, 619 F.2d 851, 856 (10th Cir. 1980). Cf. Wolfish v. Levi, 573 F.2d 118 (2d Cir.
1978), overruled by Bell v. Wolfish, 441 U.S. 520, 99 S. Ct. 1861, 60 L. Ed. 2d 447 (1979)
(holding by Second Circuit based on a Rochin analysis overruled by Supreme Court using Fourth
Amendment reasonableness analysis).

410 -
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I .
process clause. See e.q., Winston v. Lee, 470 U.S. 753, 105 S. Ct. 1611, 84 L.

Ed. 2d 662 (1985) (‘considering whethc{ar it was reasonable for Fourth Amendment

purposes to compel a defendant to undergo surgery to remove a bullet); United

i

States v. Husband, 226 F.3d 626 (7th iCir. 2000) (considering whether it was

reasonable for Fourth Amendment purposes to administer an intravenous
i

anesthetic to sedate a resisting suspefct to retrieve contraband believed to be

hidden in the suspect’s mouth). !
i

“[T]he Fourth Amendment’s proper function is to constrain, not against all
|

intrusions as such, but against intrusiofns which are not justified in the

circumstances, or which are made in a:m improper manner.” Schmerber v.
|

California, 384 U.S. 757, 768, 86 S. Ct;. 1826, 16 L. Ed. 2d 908 (1966). In
|

Schmerber, the Court considered whe:ther, in a drunk driving case, evidence

!
obtained from a blood draw administered at a hospital without a warrant, and

without the suspect’'s consent, violated the suspect’s Fourth Amendment rights.

|

384 U.S. at 758-59,2 768-70. In affirming the admissibility of the evidence, the

Schmerber Court e>f<plained that “the questions we must decide in this case are
whether the police Were justified in reqluiring petitioner to submit to the blood test,
and whether the méans and procedures employed in taking his blood respected
relevant Fourth Amendment standards of reasonableness.” 384 U.S. at 768.

The Court held that, on the record therein, there was probable cause to believe

that the blood draw would effectively produce evidence of a crime.!! The Court

1
"1 The Schmerber Court specifically recognized that blood tests are “a highly effective
means of determining the degree to which a person is under the influence of alcohol.” 384 U.S.
at771.

-11-
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also reasoned that the blood draw was a safe and common prbcedure performed

by medical personnel at a hospital, the\re was insufficient time to obtain a
warrant, and, thus, é compelled, warratntless, blood draw constituted a
reasonable search énd seizure under ihe Fourth Amendment. Schmerber, 384
U.S. at 770-71. Thg Court explicitly restricted its ruling to the facts before it and
noted that different Vcircumstances, particularly if the suspect had requested
alternative testing c;n the grounds of “fear, concern for health,\ or religious
scruple,” might recjdire a dhifferent analysis. Schmerber, 384 U.S. at 771.

| |
In Winston v. Lee, 470 U.S. at 761-62, the Supreme Court identified three

factors considered in Schmerber that should be considered, in addition to a
finding of probable ;éause, when determining the reasonableness of any search
or seizure involving a compelled bodily intrusion. Therein, the Court weighed the
“extent to which they procedure may threaten the safety or health of the individual”
and the “extent of intrusion upon the iridiVidual’s dignitary interests in personal
privacy and bodily ihtegrity” agaAinst “the community’s interest in fairly and
accurately determinging guilt or innocen'ce’.” Mrité)_rl, 470 U.S. at 761-62.
Emphasizing, as it had in Schmerber, lthat a reasonableness analysis required a

case-by-case appro\ach‘, the Court in Winston held that the record before it

showed that the Stéte’s requestéd compelled surgery was unreasonable. 470
U.S. at 766. The CBurt éxplained thatthe State had failed to demonstrate a
compelling need fof the evidence the s{urgery would have provided, and that the
collection of merelyéuseful, but not necessary, evidence was insufficient to

overcome the uncertain medical risks of the surgery and the severe intrusions on

S12-
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the defendant’s privacy interests that such surgery would entail. Winston, 470

U.S. at 766.

In analyzing the Winston factore, we first note that the police herein sought
a blood sample pursuant to a valid wafrrant. Second, as in Schmerber, the risk to
Smith’s health from participating in thei blood draw was very low because a blood
draw is a safe and common procedure!.12 Similarly, the pretrial record is clear

that the risk of harm to Smith’s health from the use of the sedative was also very

low.13

12 Smith asserts that he falls within the special category of persons who object to the
administration of a blood draw out of “fear, concern for health, or rellglous scruple.” See
Schmerber, 385 U.S. at 771. He contends that his fear of needles requires us to view the blood
draw differently than the Court did in Schmerber. However, the pretrial record provides no
support for his assertion of fear. The trial court did not find that Smith had a fear of needles, nor
could it have so found from the evidence presented. No witness with firsthand knowledge of the
fact testified during pretrial hearings that Smith had a fear of needles. Instead, the witnesses
testified to only their firsthand knowledge of h|s utterances to that effect. Indeed, Beattie was
explicitly asked during pretrial hearings whether he knew what Smith’s fears were on the night of
the collision and he answered that he did not know

Citing to civil cases, Smith contends that the combination of the trial court’s finding that
Smith made statements at the hospital clalmlng to be afraid of needles and the trial court’s
absence of a finding that Smith's statements were not credible requires us to conclude that the
trial judge credited Smith’s claim of fear. However the trial judge had to make a finding
identifying statements Smith made at the hospital so that he could determine whether such
statements were voluntary or the product of custodial interrogation in order to resolve the issues
raised in the pretrial CrR 3.5 motion. The judge made a finding that certain statements were
made but made no explicit finding as to their veracity. That the judge found as a fact that Smith
uttered a statement about a fear of needles does not indicate that the judge believed the
statement was true. Indeed, the context indicates quite strongly that the opposite is true. To be
sure, for us to apply Smith’s desired reasoning would require us to also conclude that the trial
judge credited the truth of Smith’s other statements at the hospital, including the statements
concerning his rellgrous scruples regarding blood draws and his allergies to all sedatives. Such a
conclusion is illogical given that the record clearly shows that Dr. Ravitsky attempted to verify
Smith’s claimed allergies to all sedatives and that nothing in Smith's medical records supported
the claim. It would be patently unreasonable to conclude that the trial judge credited Smith's
statement claiming that he was allergic to sedatives when that statement was so clearly
discredited soon after it was uttered. Smith failed to present even a scintilla of evidence during
pretrial hearings that any of the statements at the hospital were truthful. We therefore decline
Smith’s invitation to force upon the trial judge a set of factual findings that the judge plainly did not
make.

13 1n fact, the trial court found that attempting to execute the warrant without sedating
Smith would have risked placing him in greater harm than did sedating him because Smith’s
struggling may have broken off a needle rnsrde of Smith's arm.

-13-
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Third, unlike the risk of harm to his health, the harm to Smith’s dignitary
interests was more substantial because he was forcibly sedated to undergo a

medical procedure without his consent. However, the harm was not as severe as

that threatened by the police in Husbalnd or Winston because Smith was not

sedated to the pomt of unconsmousne‘ss Additionally, it is pertinent to our
I

analysis that Smith was sedated (thus increasing the otherwise minimal harm to

|

his dignitary interests presented by a routine blood draw) only because of his
| t

physical resistance. Smith had the oprportunity to avoid sedation by cooperating

: |
with the police and hospital staff who were attempting to obtain a blood sample

as authorized by a \:/alid judicial warrant, but chose not to do so. It is plain that

suspects would be improperly incentlvgzed to resist the execution of warrants if,

by doing so, they could force the Statq to employ more intrusive measures that
|

‘ |
would then be held to be violations of the suspect’s constitutional rights.™ We

i
i

therefore conclude that the dignitary hérm posed by Smith’s forced sedation was

substantially mitigated by the fact that fsmith himself created the need for such

|
sedation. |

Lastly, the community interest |n obtaining the evidence garnered by the
blood draw was extremely high. Schu!ylman died from his injuries, making Smith

asuspectina vehlcular homicide case Furthermore, highly relevant evidence

I

!

|

14 This does not mean that there are no limits to the manner in which police officers may
execute a warrant. Rather, it simply means that a defendant’s resistance may make otherwise
unnecessary methods of execution reasonable in certain circumstances. Nothing we state should
be understood as disagreeing with the proposmon that the execution of a warrant must always be
reasonable under the circumstances. State v. Hampton, 114 Wn. App. 486, 494, 60 P.3d 95
(2002).

L 14 -
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germane to his guilt or innocence wasiquickly dissipating as time passed.15.16

|
Additionally, because Smith was resisting the execution of the warrant, he

|
|
|

threatened society’s interest in seeing;that judicial warrants are obeyed. We
conclude that the very low risks to Smith’s health, and the moderate harm to

Smith’s dignitary interests caused sole:ly by Smith’s refusal to cooperate with less
I
invasive procedures, were outweighed by the community’s interest in obtaining

the evidence resultlng from the blood draw and in ensuring compliance with
judicial warrants. The administration of a low risk sedative by medical personnel

at a hospital, who continuously monitored Smith, was, under the circumstances,
| , |
a reasonable method of executing the'warrant.

|

B
Smith next contends that the actministration of the sedative in order to
conduct the blood ctraw violated his rights pursuant to article |, section 7 of the
state constitution because the police lacked authority of law to sedate him. Smith
asserts that a second warrant was req[uired that specifically authorized the

execution of the first warrant by use of] sedation. We disagree.
|

15 Smith's assertion that the reIatwelylrecent case of Missouri v. McNeely, 569 U.S. 141,
133 S. Ct. 1552, 185 L. Ed. 2d 696 (2013), prohlblts us from considering the dissipation of alcohol
in Smith’s blood when determining the reasonableness of the search and seizure is based on a
misreading of McNeely. All McNeer holds is that the dissipation of alcohol in a suspect's blood is
not a per se exigency excusing the need for a warrant before drawing blood from a suspect. As
the police herein had secured a warrant to obtain Smith's blood, McNeely's holding regarding
exigent circumstances is inapplicable.

16 Smith asserts that because he re5|sted the blood draw for several hours, there was
plenty of time for the police to obtain another warrant authorizing his sedation rather than
investing time forcing him to be sedated. Accordlng to Smith, this logic renders the decision to
forcibly sedate him unnecessary, and, thus, unreasonable Such an argument presumes that
Smith would have complied with a second warrant but nothing in the record indicates that the
existence of a warrant made any difference to Smith’s level of resistance. Smith refused to
cooperate when informed about the first warrant and nothing in the record supports an assertion
that he would have cooperated with a second one.
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Article |, section 7 of our constittution states that “[n]Jo person shall be
disturbed in his private affairs, or his hjome invaded, without authority of law.”

Our Supreme Court has explained thaft “[t]he ‘authority of law’ required by article
' [

l, section 7 is satisfied by a valid warrént.” York v. Wahkiakum Sch. Dist. No.

200, 163 Wn.2d 297, 306, 178 P.3d 9é5 (2008). Article I, section 7 prohibits only

“unreasonable searches and seizures.‘" State v. Curran, 116 Wn.2d 174, 184,

804 P.2d 558 (1991), abrogated on other grounds by, State v. Berlin, 133 Wn.2d

|

541, 947 P.2d 700 (1997). j

Our Supreme Court has been clear: when a warrant's purpose is to

authorize the collection of evidence, “[i]t is not sensible to read the warrant in a
|
way that stops short of obtaining that {avidence.” State v. Figeroa Martines, 184

i
[
[

Whn.2d 83, 93, 355 P.3d 1111 (2015). [Search warrants are “to be tested and

interpreted in a corhmonsense, practical manner.” State v. Perrone, 119 Wn.2d

538, 549, 834 P.2d’611 (1992). The r:easonable execution of a valid warrant

|
satisfies the authority of law requirement. State v. Hampton, 114 Wn. App. 486,
494, 60 P.3d 95 (2002).

Here, Smith does not contest the validity of the warrant relied upon by the

police to obtain a‘sample of his blood. As previously discussed, the manner of

execution of the warrant was reasonable under the circumstances. It is not

sensible to read the warrant, issued for the purpose of enabling the police to

obtain and test Smith’s blood, as prohiibiting the reasonable manner of execution
|

under the circumstances that was required in order to obtain the blood sample

needed to test Smith's blood alcohol content. See Figeroa Martines, 184 Wn.2d

|
- 16-
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at 93. Therefore, the warrant provideq the necessary authority of law under the

circumstances to authorize sedating Smith to enable hospital staff to perform the

|
|
{ C

Smith next contends that he wes improperly denied his right to counsel

blood draw.

: |
pursuant to CrR 3.1. He asserts that by denying his right to counsel, the police
|
deprived him of an advocate before, during, and for several hours after the blood
draw, thereby deprlvmg him of any Iegal advice regarding the right to seek an

independent blood test }

|

CrR 3.1 provides, in pertinent part:

(b) Stage of Proceedinlgs

(1) The right to a lawyer shall accrue as soon as feasible
after the defendant is taken mto custody, appears before a
committing magistrate, or is formally charged, whichever occurs
earliest.

(c) éxplaining the Avaiiability of a Lawyer.

(2) At the earliest opportunity a person in custody who
desires a lawyer shall be prowded access to a telephone, the
telephone number of the pubhc defender or official responsible for
aSSIgmng a lawyer, and any other means necessary to place the
person in communlcatlon with a lawyer.

CrR 3.1 goes “beyond the consftltutlonal requirements of the fifth and sixth

amendments to the United States Constitution” by providing a more immediate

right to counsel upon arrest. State v. Templeton, 148 Wn.2d 193, 218, 59 P.3d

632 (2002). If there is a violation of th[e court rule right to counsel, any evidence
that was tainted as a result of the violation must be suppressed. State v.

- [
Schulze, 116 Wn.2d 154, 162, 804 P.2d 566 (1991).
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However, we have previously héld that the rule does not “compel police to
!
!

postpone routine prebooking procedufes or the execution of a search warrant
| :

when an arrestee expresses the desire to consult an attorney.” State v. Mullins,

158 Wn. App. 360, 369, 241 P.3d 456 (2010). Citing approvingly to Mullins, our

Supreme Court recently held that a de:fendant’s rights pursuant to CrR 3.1 are

not violated when law enforcement'’s “?nvestigative duties and . . . security
measures and policies precluded an e}IarIier meeting with an attorney.” State v.
Scherf, No. 88906-6, slip op. at 21 (W[ash. Nov. 8, 2018)
http://www.courts.wa.gov/opinions/pdf;/889066.pdf.

Here, Smith Jrequested to spealf to an attorney several times between his
arrest and booking atthe jail. During t!his time, Beattie was supervising the
collision scene, driQing Smith to the hc?spital and to the jail, and attempting to
obtain and execute a search warrant f:or a blood sample. CrR 3.1 did not require
Beattie to postpone the completion of ]his routine duties, including supervising the
scene of the collision until another trogper arrived to ensure the safe and
effective management of the scene, tr;ansporting an arrested suspect by patrol
vehicle, and obtaini’ng and executing af valid search warrant. Therefore, there
was no CrR 3.1 vioiation. ! | |
Even if there had been a violati:on of Smith’s rights pursuant to CrR 3.1,

however, he would still not be entitled'to appellate relief. “Because the asserted
|

error is a violation of a court rule (rather than a constitutional violation), it is

governed by the harmless error test.” | State v. Robinson, 1563 Wn.2d 689, 697,

107 P.3d 90 (2005). Thus, reversal is appropriate only when, within reasonable

.18 -
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probabilities, “[if] the error [had] not occurred, the outcome of the [trial] would
have been materialiy affected.” RobirLson, 153 Wn.2d at 697 (first two
alterations in original) (internal quotatii)n marks omitted) (quoting Templeton, 148
Wn.2d at220). |
When evidence is obtained thr%ugh a blood draw in violation of CrR 3.1,

that evidence is not tainted if an aﬂorﬁey could have done nothing other than

instruct the defendant to submit to the; blood test. Schulze, 116 Wn.2d at 164.

Nevertheless, Smith asserfts th;t an attorney could have arranged for him
to undergo an independent blood test!if not for his sedation and the long delay in
giving him access tb an attorney follov;ving his arrest.'” Smith avers that he had a
right to an independent test pursuant tEo RCW 46.61.506(7), and that the denial of
access to counsel prevented him frornI exercising that right because defense
counsel could have advised him to un’dergo an additional test.

Smith’s conténtion is unavailiné because the record is devoid of any
indication that Smifh would have wantled to, or would have even been willing to,
undergo an indepeﬁdent blood test. 'I]ihe record shows that Smith, after being
read the special evidence warnings, \A}hich included a statement that Smith had
the right to seek an. independent test, did not request such a test. During pretrial

|
hearings, Smith did not testify that he [would have sought an independent test

17 Smith also asserts that an attorney could have ensured that the police obtained a
second warrant authorizing sedation or could have suggested doing a breath test instead of a
blood test. Such arguments are patently merltless As discussed, a second warrant was
unnecessary, and, furthermore, nothing in the record indicates that Smith would have stopped
resisting the blood draw if a second warrant had been obtained. Also, because the officers had a
valid warrant to obtain Smith’s blood, they did not need to offer a breath test as an alternative.
Even if an attorney had been contacted, Smith could only have been properly advised to submit
to the blood draw pursuant to the warrant.

-19-
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had he been able to discuss the subjelct with counsel. At trial, he again failed to

|
assert that he would have sought an iqdependent test.’® Thus, even if there had

i
!
I

been a violation of CrR 3.1, a violation premised on the denial of his right to be

1
1

counseled regarding his right to seek an independent blood test would be

harmless error. |

|
i

None of Smith’s contentions merit reversing the trial court’s decision to
admit the evidence :obtained from Smi;th’s blood sample.
| 11
Smith next c;oﬁtends that his stgtements at the hospital, as testified to by
the officers and hospital staff, should I'fxave been ruled inadmissible as violating
his Fifth Amendment rights. This is so, Smith asserts, because his statements

were the product of police coercion and were not voluntary. We disagree.

The Fifth Amendment “protects a person from being compelled to give

|
evidence against himself or herself.” State v. Unga, 165 Wn.2d 95, 100-01, 196
P.3d 645 (2008). A statement of the defendant is coerced when it is obtained by
|
promises or misrepresentations made by law enforcement that overcome the

defendant's free will. State v. Broadawav, 133 Wn.2d 118, 132, 942 P.2d 363

(1997). “If statements are freely given}, spontaneous and not the product of

1
custodial interrogation, they are considered voluntary.” State v. Peerson, 62 Wn.

App. 755, 774, 816 P.2d 43 (1991).

Smith asserts that we should follow the reasoning from the following

18 Furthermore, Smith “stuck to his gdns" at trial as to his claimed fear of needles. There
is no reason to believe that he would have voluntarily undergone an additional blood test on the
night of the collision—an act that would have lindercut his claim of fear.

' - 20 -
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passage in Schmerber that discussed the possibility of the prosecution obtaining

incriminating statements during the administration of physical tests.

!

Such incriminating evidence mzlly be an unavoidable by-product of
the compulsion to take the test, especially for an individual who
fears the extraction or opposesllt on religious grounds. If it wishes
to compel persons to submit to ‘such attempts to discover evidence,
the State may have to forgo the advantage of any testimonial
products of admlnlstermg the test . [T}here may be
circumstances in which the paln danger or severity of an operation
would almost mevntably cause a person to prefer confession to
undergoing the “search,” and nothmg we say today should be taken
as establishing the permissibility of compulsion in that case.

Schmerber, 384 U.S. at 765 n.9.

Smith admits that the officers at the hospital did not explicitly interrogate
him, but avers that, as suggested by tr:1e Court in Schmerber, his statements
made while he was being physically tésted, confronted with needles, and “beaten
and drugged,” weré not voluntary. But the applicability of Smith’s proffered
passage from Schmerber is not‘suppo;rted by the reéord herein. A blood draw is,
as the Court in Schherber recognized:, a common procedure and, for most
people, involves virtually no risk, traurﬁa, or pain. 384 U.S. at 771. There was
no testimony presehted at pretrial hea]rings to support a finding that Smith’s
claimed fear of needles was genuine. EThus, there was no reason to find that the
procedure pdsed aﬁ exceptional likelihood of inducing a confession. And,
indeed, Smith made no such confessii:n. Additionally, all of the statements made
by Smith at the hospital that were admitted at trial were uttered prior to Smith’s
sedation. During pretrial hearings, Beiattie testified that Smith, without prompting

from any officer, volunteered his comments about a fear of needles, religious

_21-
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opposition to a blood draw, and allergies to sedatives. The statements were
i
properly admitted. |

v

Smith next contends that his counsel were constitutionally ineffective
because they failed: to assert that the ?dmission of the statements Smith made at
the hospital violated his statutory phys;ician-patient privilege.

A defendant is denied effective assistance of counsel if the complained-of
attorney conduct (1) falls below a minilmum objective standard of reasonable
attorney condubt, a\nd (2) there is a probability that the outcome would be

|
different but for the attorney’s conduct.” State v. Benn, 120 Wn.2d 631, 663, 845

P.2d 289 (1993) (citing Strickland v. Washington, 466 U.S. 668, 687-88, 694, 104
, ]

S. Ct. 2052, 80 L. Ed. 2d 674 (1984)).| If counsel's conduct was a conceivable

tactical decision that a reasonable atthJrney might have made, then it cannot

) ]
constitute ineffective assistance of comIJnseI. State v. Reichenbach, 153 Wn.2d

}

126, 130, 101 P.3d‘80 (2004). | ?
The physician-patient privilege is statutory, derived from RCW
5.60.060(4), and is japplied in the criminal context via RCW 10.58.010. State v.

Smith, 84 Wn. App. 813, 820, 929 P.2fd 1191 (1997). The privilege protects

statements made in the course of treaftment. State v. Salas, 1 Wn. App. 2d 931,

N
950, 408 P.3d 383, review denied, 199 Wn.2d 1016 (2018). However, even

{

when the privilege applies, the party afsserting it can waive the privilege by the

nature of the defenée asserted. Smith, 84 Wn. App. at 822. A person waives the

‘ l
privilege by voluntarily placing his or her physical condition at issue in a judicial

-22-
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proceeding. Carson v. Fine, 123 Wn. 2d 206, 213-14, 867 P.2d 610 (1994).

Smith'’s asser’uon of ineffective assxstance of counsel fails because Smith

waived the physmuan-patlent privilege ‘by placing his physical condition at issue,

i
v

and such waiver is explainable as a conceivable tactical decision of a reasonable

attorney. Given that Smith claimed ina pretrial motion that the evidence of the

|
!
blood draw should have been suppres}sed because he was sedated in order to

obtain the evidence, he necessarily plgced his physical condition at issue. There

is no way that the trial court could hav}e ruled on the reasonableness of sedating

|
Smith without hearing testimony from the doctor who determined that sedating

« |
him would be safe and effective. Furthermore, moving to suppress evidence of a

1
i

blood test in a vehié:ular homicide case on the ground that the blood was
obtained in an unlanuI manner is a conceivablé tactical decision that a
reasonable attorney would make. Sm|th’s counsel was not constitutionally
ineffective. !
\Y
Finally, Smlth contends that the trial court’s instructions to the jury on the
burden of proof regardlng supersedlng causes violated his right to due process

(
and that such error was prejudicial. Specmcally, Smith urges us to follow the

|
recent decision of Division Two in Sta'lte v. Imokawa, 4 Wn. App. 2d 545, 555,
' |
422 P.3d 502 (2018), which held that,%in a vehicular homicide case, jury

instructions that failed to unambiguously explain that the State has the burden of
|

proof regarding theiabsence of superseding causes violated due process. In

|

response, the State asserts that we sljlould apply a different analysis, that
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expressed in our decision in State v. Roggenkamp, 115 Wn. App. 927, 64 P.3d
|

92 (2003), affd, 163 Wn.2d 614, 106 #.3d 196 (2005), and that, even were we to
| i
follow Imokawa, any error in the jury instructions constituted harmless error. We

agree with Smith that the Imokawa an?lysis is correct. But the State is correct
that the error was h‘armless. i
A

“Instructions satisfy the requirer}nent of a fair trial when, taken as a whole,
they properly inform the jury of the applicable law, are not misleading, and permit
the defendant to argue his theory of th{e case.” State v. Tili, 139 Wn.2d 107, 126,
985 P.2d 365 (1999). A trial court’s d%ecision regarding a jury instruction is
reviewed for an abuse of discretion if t;he decision is based on the factual record
but is reviewed de novo if the decision‘ is based on issues of law. State v.
Walker, 136 Wn.2d 767, 771-72{ 966 P.2d 883 (1998).1°

The Imokawa court held that thie defense of a superseding cause
necessarily negates the essential elen;1ent of proximate cause for the crime of
vehicular homicide :and that the jury thierein was not uhambiguously informed of

the State’s burden of proof in this reg%rd. 4 Wn. App. 2d at 556-57. In so

holding, Division Two relied upon our Supreme Court’s decision in State v. W.R.,

181 Wn.2d 757, 336 P.3d 1134 (2014) Therein, the court explained that

|

instructions violate a defendant’s nght to due process when they place the
i

|
t

19 This issue, raised for the first time On appeal, is properly before us pursuant to RAP
2.5(a), which permits review of manifest errors affecting constitutional rights. See State v.
Kalebaugh, 183 Wn.2d 578, 583-84, 355 P. 3d 253 (2015) (explaining that an improper jury
instruction that misstated the burden of proof to the jury by incorrectly defining reasonable doubt
could be challenged for the first time on appeal)

-924 -
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burden of proving axdefense on the defendant when that defense necessarily
negates an essential element of the cr;ime charged. W.R., 181 Wn.2d at 762. In
such cases, the State “must prove thefabsence of the defense as part of proving
all essential elements of the crime bey?ond a reasonable doubt.” Imokawa, 4 Wn.
App. 2d at 553. Furthermore, when the State has the burden to prove the
absence of a defense, the jury must bc:a unambiguously informed that the State
has to prove the abéence of the defenge beyond a reasonable doubt. State v.

Acosta, 101 Wn.2d 612, 621, 683 P. 2d 1069 (1984). While an explicit instruction

to this effect is preferable it is not reqL'ured as long as the instructions, “taken as

a whole, make it clear that the State has the burden.” Acosta, 101 Wn.2d at 621.
| Applying this “negates an elemtg-:‘nt” analysis, the Imokawa court held that a
superseding cause necessarily n\egate's the essential element of proximate cause
for the crime of vehicular homicide. 4iWn. App. 2d at 656-57. The court
explained that “it is :impossible for the ;defendant’s driving to be a proximate
cause of the injury c’>r\death and for th;ere to also be a superseding cause of the

}
injury or death. Therefore, the two ca#mot coexist and a superseding cause

negates proximate cause.l" Imokawa,[4 Whn. App. 2d at 555.

The trial court in Imokawa gavé standard Washington Pattern Jury
Instructions related to proximate caus? and superseding causes, specifically
WPIC 90.07 and WPIC 90.08. 4 Wn. App 2d at 552. These instructions did not
include any language requiring the Stgte to prove the absence of a superseding
cause, nor did any other instruction priovided by the trial court provide language

|
indicative of the State's burden. Imokawa, 4 Wn. App. 2d at 552. Therefore, the

:;‘ 25'
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court concluded, the pattern jury mstructlons failed to unambiguously inform the
jury of the State’s burden thereby V|oI~atmg the defendant’s due process rights.

|
Imokawa, 4 Wn. App. 2d at 557. |

|

We decline t‘he State’s invitation to apply the analysis used in

Roagenkamp. The Roggenkamp ana|§/sis relies on a decision of our Supreme
l .

|
Court, State v. Camara, 113 Wn.2d 6?1, 781 P.2d 483 (1989), that was overruled

in W.R. 181 Wn.2d at 762. The Imok’awa court correctly followed the decision in
|
|

Here, the jury instructions for proximate cause and superseding causes
I

W.R.

were taken from WPIC 90.07 and WP!IC 90.08 and were practically identical to
those given in Imokawa. Also similarly to Imokawa, no other instructions
provided to the jury here indicated tha1t the State bore the burden of proving the
absence of a superseding cause beyo!nd a reasonable doubt. Applying the
analysis employed :in Imokawa, we conclude that the instructions at issue herein
were constitutionally deficient.

B

“Jury instructions that violate a defendant’s right to due process require

reversal unless the State can prove that the error was harmless beyond a

reasonable doubt.” |Imokawa, 4 Wn. App. 2d at 559 (citing State v. Brown, 147
Whn.2d 330, 339, 568 P.3d 889 (2002)).’; An error is harmless if it is clear beyond a

!
reasonable doubt that the outcome of the trial would have been the same even in

|
|

the absence of the error. State v. Sodther, 100 Wn. App. 701, 709-10, 998 P.2d

350 (2000). Ina vehicular homicide case, if the defendant presents evidence
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that could establish a superseding cause, and the only issue related to the
i

|
evidence was a question of credibility for the jury, then the erroneous jury

|

instructions were not harmless. Imokawa, 4 Wn. App. 2d at 559. A superseding

|

cause is an intervening cause that is not reasonably foreseeable. Roggenkamp,
!

115 Wn. App. at 945. “An intervening'cause is a force that operates to produce
harm after the defendant has committed the act or omission” of which he has
been accused. Roggenkamp, 115 Wn. App. at 945.

In Souther, we held that any potential error from the constitutionally

insufficient jury instructions issued therein was harmless. 100 Wn. App. at 711.
Therein, the defendant asserted that speeding and improper display of a left
hand turn signal by the victim were superseding causes. Souther, 100 Wn. App.

at710. In rejectingl this assertion, the!court explained that even if the victim was
speeding or had a turn signal on wherlw the victim was not turning, such actions

could not be considered intervening cLuses because they did not occur after
Souther’s act of turning left in front of ithe motorcycle. Souther, 100 Wn. App. at
710.

Here, Smith presented evidencie that he claimed showed that there were
potential superseding causes for the ciollision between his car and Schuylman’s
motorcycle, but which showed only circumstances that existed prior to Smith’s
act of turning left. In closing argumen!t, Smith’s attorney argued that the
headlight on Schuylman’s motorcycle may have been out prior to and at the time

of the collision, and that this operated|as a superseding cause because it made

the motorcycle invisible to Smith. The crux of Smith’s argument was that Smith
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was unable to see the motorcycle prior to making his turn. Thus, Smith's
argument was based én an event that‘ occurred prior to Smith’s act while driving
(turning left) that caused the collision.| Such a prior event cannot be a
superseding cause. Thergfore, becau'se Smith did not present any evidence of a

superseding cause, the failure to provide a constitutionally sufficient superseding

cause instruction to the jury was harmless beyond a reasonable doubt. The
}
deficient jury instructions do not requir:e reversal.

Affirmed. }
| J /
We concur:

bod /  Ligetik 2.
7’ | Va4 /
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