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SMITH, J. — Where use of anothcfar’s property begins as a neighborly

- accommodation, the party seeking a préscriptive easement must overcome the
~ presumption that the use wés permissive and must show when and how the use

l
became adverse. Under Gamboa v. Cl‘ark, 183 Wn.2d 38, 348 P.3d 1214

‘ |
(2015), in order to overcome the presur|nption of permissive use, a litigant must
! |

either demonstrate a use that was adve;rse and hostile to the rights of the

opposing party or show that the opposiing party indicated that an easement was

granted. Because Joseph Workman' did not present evidence raising a genuine

|
l

¥ The true and correct spelling, “Klinkenberg,” will be used in this opinion.
' We refer to each member of the Workman family by their first name to
avoid confusion. :

|
|
f
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issue of material fact that either of these circumstances happened, summary
I

judgment dismissal of his prescriptive easement claims was proper. Additionally,
{
| :

the trial court did not abuse its discretidn in awarding the Klinkenbergs attorney

‘fees We affirm and also grant the Kllnkenbergs their attorney fees on appeal.
- FACTS |

In the late 1970s and early 19803 Carolyn and Marvel (Marv) Workman,
together with Clarence and Patricia Young, owned lot 129 of the Whidbey Shores
development on Whidbey Island. In July 1982, the Workmans purchased the lot
next door (lot 130) and sold thelr mterest in lot 129 but continued to use a patio
and stairway on lot 129 as guests of the Youngs. In 1990 and 1991, the

-Workmans transferred their interest in lpt 130 to WCT Tgrust.

In 1992, David McClinton purchafsed lot k129 through a trust. McClinton
and Marv were business partners and ctlose friends. In about 1994, they agreed
that the patio and stairway on lot 129, hetween their respective decks, would be ‘
a shared recreationat space. Together;, they paid forrand built é brick patio, fire
pit, and railroad tie stairs deseending to‘é the concrete bulkhead (the disputed
area). | | t

When McClinton decided to seli ilot 129, Matv requested that he have a
“first crack” at trying to find>a friend to b?uy it “because of . . . the joint area” and in -
order to “kind of continue th‘is open eon%cept . . . between the two properties.”
Clerk's Papers (CP) at 359, 491. |

In 1999, Marv's friends, Jill and Ii_ydell Knudson, decided to buy lot 129

‘with their family, Jerald and ’SandrarLee Klinkenberg. When the Klinkenbergs

i
|
I
}
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bought lot 129, Lydell Knudson informéd them “that the Workmans occasionally
used the Lot 129 brick patio and fire p|t and asked whether [they] would permit
that use to continue.” CP at 817. They} agreed to give the Workmans permission
to use the area. in V2VO‘09, the Knudsoné transferred their interest in lot 129 to the
Klinkenbergs. | t |

In 2013, Joseph, as trustee of V\}CT Trust, sent the Klinkenbergs a letter
regarding the boundary and placement; of a wooden planter box on the patio. In
2014, he sent another letter to the KIinl%enbergs asking them to move the planter
box “pending clarification of the propert:y lines.” CP at»842.

In 2015, Joseph, on behalf of tht::e trust, filed a complaint in Island County
Superior Court, alleging adverse posse‘%ssion, acquiescence, estoppel in pais,
common grantor doctrine, and seekingiadjustment of the boundary line. In
October 2016, the Klinkenbergs movedf for summary judgment to dismiss all four
claims. Joseph amended his complain:t to add claims for a prescriptive easement
and easement by estqppel over the dis}puted area. Atthe hearing on summary
judgment, the trial court summarily disrfnissed Joseph'’s claims on adverse
possession (with the exception of a smfall area encompassed by a railroad tie
planter), estdppel in pais, 'acquiescencé, and the common grantor doctrine
because there was no genuine issue of material fact that the Workmans’ use of
lot 129 was adverse rather than permis?sive. While not ruling on the added
easement claims, the trial court did notfe that “it seems fairly obvious that these

claims have no merit,” especially in ligﬁt of the Supreme Court’s recent decision
|

on prescriptive easements in Gamboa.' Report of Proceedings (RP) (Nov. 10,

'3
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i
|

!
2016) at 42. In that case, the Supreme Court held that there was no prescriptive

easement where a presumption of perr;nissive use existed and the claimant did
|

not rebut that presumption by demonst;rating a use that was adverse and hostile

to the rights of the owners or that the o:[wners granted the claimants an easement.

!
|

|
The Klinkenbergs, relying on Gémboa, moved for summary judgment,
: |

arguing that the Workmans’ use of the bisputed area was permissive in its

Gamboa, 183 Wn.2d at 52.

inception and permitted as a neighborl)g/ accommodation. They further argued
| (

that the Workmans did not make a dist?nct and positive assertion of a right‘hostile
{

to their rights and that they did not givé the Workmans an easement.
In opposition to summaryjudgmfent, Joseph argued that the agreement
between Marv and McClinton created “;an area for joint or common use.” CP at

450. In doing so, he cited McClinton's [declafation, McClinton's deposition, and
!

Andrew Workman's deposition. The trijal court granted the Klinkenbergs’ motion
|

for summary judgment, explaining that “‘there is no evidence that any such

agreement was intended to be a permajnent, irrevocable right to use the disputed

area.” RP (Apr. 28, 2017) at 64.

i

Joseph moved for reconsideratic?m, arguing that McClinton’s testimony as
to McClinton's agreement with Marv inferred that their agreement was intended
to be permanent when viewed in the Iiéht most favorable to Joseph. In doing so,
he cited a new declaration by McCIinto%n that stated the “agreement was
continuing and permanent” and that thc?y “Would never have invested the

|

substantial amounts of money, time and effort to construct the patio, fire pit, and

|
| 4
|
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'
t
i
]
i
i

_stairs for an agreement for temporary use.” CP at 195. On the Klinkenbergs’

{

, L . .
motion, the trial court struck this declanatlon because it was not newly discovered

|
evidence. .The trial court also denied Joseph’s motion for reconsideration. In

doing so, it entered a very detailed mer:norandum decision that outlined its

evidentiary rulings and thoroughly expl?ined its ultimate decision. The court

1

concluded that “it would not be reasonéble to construe McClinton’s general

|
reference to ‘an agreement’ with [Marv] Workman to use the disputed area as
. ) f . N
giving [Marv] Workman a permanent, irrevocable right to use the disputed area.

}
1 .
'
i
|

CP at 160.
The Klinkenbergs then moved fér an award of attorney fees and

expenses. The trial court issued detailfed findings and conclusions in support of

its award of attorney fees, Which tOtaIetj:I $131,749, and entered judgment in the

- i
same amount. §
‘ f
|
|

Josebh abpeals.
ANALYSIS

Prescriptive Easement

Joseph argues that the trial court erred in concluding that there is no

genuine issue of material fact whether ‘ta prescriptive easement exists over lot

129. We disagree. |

'
!

We review summary judgment drders de novo. Keck v. Collins, 184

Wn.2d 358, 370, 357 P.3d 1080 (20155. “[Slummary judgment is appropriate

where there is ‘no genuine issue as to :any material fact and . . . the moving party

1

is entitled to a judgment as a matter ofilaw.’" Eicon Constr., Inc. v. E. Wash.
N
I
15
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|
Univ., 174 Wn.2d 157, 164, 273 P.3d 9;65 (2012) (alteration in original) (quoting
CR 56(c)). Although the evidence is viéwed in the light most favorable to the
nonmoving party, if that party is the plalintiff and he fails to make a factual

;

. . . ! L .
showing sufficient to establish an element essential to his case, summary

1
judgment is warranted. Young v. Key Pharm., Inc., 112 Wn.2d 216, 225, 770

P.2d 182 (1989). Once the moving pa&y shows there are no genuine issues of
I

material fact, the nonmoving party muét bring forth specific facts to rebut the

moving party’s contentions. Elcon Const., Inc., 174 Wn.2d at 1689.

Additionally, we review a decision on reconsideration for abuse of

discretion. In re Marriage of LittIefield.§133 Whn.2d 39, 46, 940 P.2d 1362 (1997).
The trial court abuses its discretion whén its exercise of discretion is manifestly

unreasonable or based on untenable grounds or reasons. King County v. Vinci

Constr. Grands Projets/Parsons RCI/F;'ontier-Kemper, JV, 188 Wn.2d 618, 632,

|
398 P.3d 1093 (2017). §

1

Prescriptive rights are not favoréd in the law because they necessarily
work corresponding losses or forfeiturqs of the rights of other persons. Gamboa,
: t
183 Wn.2d at 43 (citing Nw. Cities Gas Co. v. W. Fuel Co., 13 Wn.2d 75, 85, 123

r
P.2d 771 (1942)). “To establish a preécriptive easement, the person claiming the

easement must use another person’s Iand for a period of 10 years and show that
: |
(1) he or she used the land in an 'open:’ and ‘notorious’ manner, (2) the use was
. !
‘continuous’ or ‘uninterrupted,’ (3) the use occurred over ‘a uniform route,’” (4) the

~ use was ‘adverse’ to the landowner, and (5) the use occurred ‘with the

knowledge of such owner at a time when he was able in law to assert and
|

|
!
!
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enforce his rights.” Id. (ciﬁng Nw. Citie:s, 13 Wn.2d at 83, 85). “For a claimant to
show that land use is ‘adverse and hos;tile to the rights of the owner’ in this
context, the cIAaimant rﬁust put forth evicf‘ience that he or she interfered with the
owner’s use of the land in som‘e manner.” Id. at 52 (citing Nw. Cities, 13 Wn.2d
at 90-91). “The claimant bears the burc:ien of proving the elements of a
prescriptive easement.” Id. at 43 (citingz] Nw. Cities, 13 Wn.2d at 84).

Here, the issue is whether or no’% the Workmans’ use of the disputed area
was adverse. “Permissive use is not aciiverse and does not commence the
running of the preecriptive period.” Lee v. Lozier, 88 Wn. App. 176, 182, 945

|

P.2d 214 (1997) (citing Washburn v. Eése;. 9 Wn. App. 169, 171, 511 P.2d 1387

(1973)). There is “an initial presumptidn of permissive use to enclosed or
developed land cases in which there iséa reasonable inference of neighborly

| ‘ ‘
sufferance or acquiescence.” Gamboaj, 183 Wn.2d at 47. “What constitutes a

|
|

reasonable inference of neighborly sufferance or acquiescence is a fairly low

bar.” Id. at 51. Where use is ‘“permiss:ive in its inception,” there is a
presumption of permissi\)e use that “‘ca};nnot ripen into a prescriptive right, no
matter how long it may continue, unlesis there has been a distinct and positive
assertion by the dominant owner of a riight‘hos'tile to the owner of the servient
estate.” Id. at 45 (quotihg Nw. Cities, 13 Wn.2d at 84).

Gamboa controls the outcome oéf this case. There, the Supreme Court
considered whether claimants in a presfcriptive easement case presentedA

sufficient evidence to rebut the presum‘ptlon of permissive use. There, a gravel

road separated parcels of land owned by’ the Gamboas and the Clarks. Id. at 40.

7

|
|
\
|
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For more than 10 years, the Gamboas fused the gravel road, the majority of
which was on the Clarks’ property, to ofbtain access to their house and some of
their farmland. Id. at41. The Suprem:e Court held that the evidence supported a
reasonable inference of neighborly suff;erance or acquiescence because both
parties used the road without any dispLiltes for many years and each was aware
of the other's use, but no one objéctedito it. Id. at 51 It also held that “the
Gamboas failed to overcome the presufmption of pefmissive use because they
did not demonstrate a use that was ad\%/erse and hostile to the rights of the
Clarks, and they did not demonstrate tﬁat the Clarks indicated that they had an
easement.” |d. at 52. | R | 1

Here, Joseph did not pfovide evjidence of a distinct and positive assertion
of a hostile right. Rather, he érgued thjat the agreement between Marv and
McClinton to create “an area for joint o;r common use” raised a genuine issue of
material fact that the‘. McClintons gave &he Workmans an easement. CP at 450.
He presenfed several pieces of eviden[ce supporting this theory. The first was
testimony from McClinton’s deposition jin which McClinton stated:

|

.Marv and | talked about what tofdo with that area between the
houses. And we ultimately came up with the brick idea. So we just
split the cost, and he would work on it on the weekend, and then |
might come up the next weekend or — so we just — we worked on it
together. ?

|

. . |
CP at 408. He also explained that the /joint area” between the properties was
“just common area” that both parties ahd their children used and there was “no
specific division between our properties on that area.” CP at 411. McClinton’s

declaration stated, in relevant paft:
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|
1
t
i
i
|
|

4. As | testified during my deposition, in the early 1990s Marv
Workman and | agreed the area between our decks would be a
shared recreational space or Common Area. Accordingly, we
shared the cost to build a bnck patio and fire pit.

l

5. Marv and | along with our kldS and my brother built the patio
and fire pit. We also built a set of railroad tie stairs descending

down to the concrete bulkhead
{

6. As we agreed both Marv and | used the Common Area. So did
my kids and Marv's kids. | understand Marv’s kids continue to
use the Common Area to this day.
7. Also as agreed, both families worked to maintain the Common
Area. This maintenance largely consisted of power washing,
weeding, cleaning out the fire pit and the like.
8. When | decided to sell Lot 129, Marv reduested that because
of the agreed Common Area that | sell to one of our friends
. who would continue to honor the agreement.
CP at 387. Finally, Joseph presented testlmony from the deposition of Andrew
Workman. In that testimony, the Kllnkenbergs counsel asked Andrew whether
he “had permission to use the patio as guests [of] Lot 129, including the
fireplace?” CP at420. He responded,%“lt’s always been a common area. For
years and years we always used the fife pit.” Id. When asked whether lot 129
owners have “permission” to use the afea on the Workmans'’ side, he responded,
“Yeah.” Id. Again, counsel asked whe}her he had “permission to use the part on
129" and he responded, “Dave McChnton when he — we used it as a common
area with Dave McClinton. | haven't had any dlscussmns with the Klinkenbergs.”
Id. %
Based on this evidence, the trial court did not err in granting summary
judgment because Joseph failed to present evidence to rebut the presumption of
permissive use as required by Gamboa. The evidence bresented by Joseph

|
E 9
|
|
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does not raise a genuine issue of matetrial‘ fact that McClinton or the Klinkenbergs
" intended to give the Workmans a presériptive easement over the disputed area.
Nothing in the testimony cited above inidicates that the “joint” or “common” use
agreement was intended to be perman?nt. Therefore, summary judgment was

proper and the trial court did not abusef its discretion by denying Joseph's motion
| .

l

for reconsideration.
Joseph argues that Gamboa is distinguishable because there is evidence

that the Workmans provided consideration and no such evidence existed in
!

- o
Gamboa. But, while the presence of cénsideration can be relevant in a

i

prescriptive easement case, it is not déterminative. The real issue is whether

Joseph provided evidence that the agréement granted his family a permanent
|

right to use the disputed area, not whefher there was consideration supporting

that agreement. In Gamboa, a prescriptive easement was not warranted
|
|

because there was no evidence that thie Clarks granted the Gamboas a right of
easement. Gamboa, 183 Wn.2d at 52 The same is true here. None of the
evidence provided establishes that Mcé)linton or the Klinkenbergs granted the
Workmans a permanent right to use thcéa disputed area. ﬂ

|
Joseph relies on two pre-Gambéa Court of Appeals decisions to argue

i

that consideration is determinative: Leé and Washburn. But in both Lee and
Washburn, theré was diréct evidence t;hat consideration was givén in exchange
for a right of easement. Because no e\?/idence exists in this case that the
agreement was for a permanent right tcEJ use the disputed area, the presence of

i

|
consideration alone does not require reversal.

|

110
10
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In Washburn, four neighbors she:\red the costs to construct a road through
their properties to obtain access to a béach. 9 Wn. App. at 170. The trial court
granted a prescriptive easement, findin;g that the original lot owners orally agreed
to put in the road to brovide beach accéss, shared in the cost of the road, and
after the road was put in, used the roadr as a “matter of right.” Id. at 171-72
(emphasis omitted). On appeal, the coLrt explained that the “important question
is whether the landowner permitted thei use as a mere revocable license or
whether an oral grant of a permanent ri:ght to use the property was intended.” Id.
at 172. It held that, based on the testirrinony presented, “the original owners
agreed upon and joinfly constructed a rfoadway that was to benefit and burden
each other’'s land. They were each to l;se the road as a matter of right.
Consideration was established.” Id. at 173,

In Lee, a group of neighbors eqdally divided the cost of building a
community dock that was, in part, on pfoperty owned by William Fogleman. Lee,
88 Wn. App. at 179. Jon Lozier later péjrchased the property from Fogleman and
began restricting community access to ithe portion of the dock on his property.
Id. at 179-80. The neighbors sued, ancé at trial, one testified that during a
homeowners’ association meeting, Fogileman promised to write a “letter” that
wduld appear on the title of his propert;il, granting an easement fbr the neighbors
to use the dock. Id. at 180. Another néighbor testified that when he asked
Foglemén whether he had recorded thcja easement, Fogleman stated he had

i
“taken care of” it ““a long time ago.” Id. at 181. The trial court found that the

elements of a prescriptive easement were met. Id. On appeal, the court held

11

|
|
|
i
|
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that “Fogleman’s promise of filing a ‘letter’ against his title indicated an intent to

grant a permanent, irrevocable right toi the neighbors to use the dock.” Id. at 183.
|

Additionally, citing Washburn, the count noted that the fact that the neighbors

contributed to the cost of the dock alsof indicated that they were operating under

a permanent right to use it. Id. at 184.§

i
i

Here, unlike in Lee or Washburn, there is no evidence that McClinton

agreed to grant a permanent right to the Workmans to use the disputed area.

The fact that the Workmans shared the cost to construct and maintain the patio,
in and of itself, is not evidence that a p{erménent agreement existed. In the
absence of evidence indicating that a ;?ermanent right was granted, there is no
genuine issue of material fact.

Joseph relies on McClinton's se;cond declaration, filed after the motion for
summary judgment was granted, to aréue that a genuine issue of material fact

existed whether the agreement was intended to be permanent. But, the trial

I

court granted the Klinkenbergs’ motion to strike this declaration because the

1

|
testimony was not newly discovered evjidence.2 Although Joseph appealed the

|
order denying his motion for reconsideration, he did not assign error to the
court’s decision to strike this declaratioh nor did he argue that the trial court

abused its discretion in striking it. “Apﬁellate courts will only review a claimed

i
i

i
;

|
2 The court also noted that the new testimony was inadmissible because
without personal knowledge, it speculates as to the motivations and desires of
Marv. Furthermore, the court noted McClinton’s testimony that there was an
“agreement” between McClinton and Marv that contradicted McClinton's
deposition testimony that “he did nof have any sort of formal agreement with the
Workmans regarding the use of the (so-called) joint area.” CP at 150.

12
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error that is included in an assignment of error or clearly disclosed in the

associated issue pertaining thereto anci is supported by argument and citations to
| .
legal authority.” Vern Sims Ford, Inc. v. Hagel, 42 Wn. App. 675, 683, 713 P.2d

736 (1986) (citing RAP 10.3(a)(5); 10.3i(g); Bender v. Seattle, 99 Wn.2d 582,

599, 664 P.2d 492 (1983); Lassila v. Wenatchee, 89 Wn.2d 804, 809, 576 P.2d
54 (1978)). Because Joseph did not ciiailenge the trial court’s decision to strike
the declaration, we will not consider it otn appeal.’

Joseph also argues that summajry judgment was not proper because his
family’s iJse of the property was “joint,” ifnot “permissive.” This distinction, based
on McClinton's testimony, does not resi)ive the key issue:‘ whether that use was
intended to be permanent or temporaryi. Because Josephrhas not presented
evidence that the agreement was perrrijanent, this argument fails.

In his reply brief, Joseph arguesi that the Workmans used the term
“permission” in their deposition testimofny because they did not understand the \
legal implication of that term. Even so,§ it is Iikely that the Workmans understood
the difference between a permarient rigf]ht and a‘temporary right. None of the
testimony cited by Jo‘seph raises a gen}uine issue of meterial fact that the parties
understood the agreement for joint use! to be permanent.

For the first time on appeal Joseph argues that he did assert a claim of

right in accordance with Gamboa by sending two letters to the Klinkenbergs in

2015 asking them to remove their Iarge planter from the disputed area. But,

|
3 Because we do not consider this declaration on appeal, we deny the

Klinkenbergs’ motion to strike references to it in Joseph’s appellate briefing.
I

13
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because this argument was npt raised pelow, we do not consider it on appeal.
RAP 2.5(a) (“The appellate court may éefuse to review any claim of error which
was not raised in the trial court.”). ‘

Finally, Joseph argues that the éther elements of a prescriptive easement
were met. But because hé Cannot shq\j/v that theré is a genuine iséue of material
fact as to the adverse‘usé element, it IS immaterial whefher he presented
evidence satisfying the o{her elements.%

) ‘Attornev Fee§ at the Trial Coun"

i

Joseph argues thét the trial cou& abused its discretion in awarding the

Klinkenbergs $131 ,749 in attorney feeé. We disagree.

“The general rule in Washington; is that attorney fees will not be awarded

for costs of litigation uniess authorized iby contract, statute, or recognized ground

|
of equity.” Durland v. San Juan County, 182 Wn.2d 55, 76, 340 P.3d 191 (2014).

1

Whether a trial court is authorized to a\évard attorney fees is a question of law,

which we review de novo. Gander v. Yeager, 167 Whn. App. 638, 646, 282 P.3d
1100 (2012). When attorney fees are authorized, we will uphold an attorney fee

award unless we find the trial court maﬁifestly abused its discretion. Chuong Van

Pham v. Seattle City Light, 159 Wn.2d :527,\538, 151 P.3d 976 (2007). The trial
court abuses its discretion when its exércise of discretion isvmanifestly

. unreasonable or baSéd on untenable gfrounds or réasons. King County, 188
>Wn.2d at632. The Supreme Court has held that the use of lodestar

methodology is proper in the determinétion of a reasonable fee. Mahler v.

Szucs, 135 Wn.2d 398, 434, 957 P.2d :632, 966 P.2d 305 (1998).

14
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.
RCW 7.28.083(3) provides: !

The prevailing party in an actionfasserting title to real property by
adverse possession may request the court to award costs and
reasonable attorneys’ fees. The court may award all or a portion of
costs and reasonable attorneys’ ‘fees to the prevailing party if, after
considering all the facts, the court determines such an award is
equitable and just. 4

The statute uses the term “adverse pos“session,” and this case involves both

i
adverse possession and prescriptive e?sements. Because these doctrines “are

often treated as equivalent]s]” and the élements required to establish adverse

possession and prescriptive easements are the same, this statute allows

recovery for fees incurred on prescrlptlye easement claims. Kunkel v. Fisher,

106 Wn. App. 599, 602-03, 23 P.3d ﬁ1?8 (2001); accord 17 WILLIAM B. STOEBUCK
& JOHN W. WEAVER, WASHINGTON PRAc:TICE: REAL ESTATE: PROPERTY LAW § 2.7,
at 99 (2d ed. 2004). [

Here, the trial court entered thorL)ugh findings of facts and cbnclusions of
law regarding the Klinkenbergs’ rﬁotion= for attorney fees and expenses. It found
that under RCW 7.28..083(3), the Klinkté:‘nbergs, as prevailing parties, were
eligible for attorhey fees on the adversé possession claim and its related legal
theories that were dismissed in the first order on sﬁmmary judgment. The trial
court also found that they were entitledf to fees for the easement claims that were
dismissed in the secoﬁd order on sumrinaryjudgment because they were also the
prevailing party on those claims.” The éourt then applied the lodestar method for
calculating attorney fees. First, it de'terimined whether the hourly rates of each

attorney and paralegal were reasonable Some of the rates charged exceeded

$400 per hour, and the court adjusted those down to $350, fi ndlng that rate to be

|

15
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justified in the locality, given the attornéys’ experiehée. it thien reviewed a
breakdown of the hours spent pelr attor:ney, per category and included that
breakdowni in its findings. Although the} number of hours charged was significant,
the trial court found that se‘vera‘l réasonﬁs justified the additional time, including
the number of depositions needed,; theitime requiréd to respond to Joseph's
discovery requests; tﬁe féct that JosepL\ moved to amend his complaint shortly
before the first surﬁmary judgment motéon so>tha‘t a second separate motion for
summary judgment was necessary; anc;i the fact that the Klinkenbergs had to
respond to Joseph's motions for reconsfideration on both summary judgment
orders. The trial court also found that Joseph failed to “identify a single billing
entry .. .as e‘xces‘sive” or “érgue that tlhe number of hours expended in any
particular céfegory of Work was unreaspnable." CP at 1127. The court did delete
claims for time speht uhsuccessfully op'posfng Joseph's motion to amend his
complaint (totaling $f,003), and it deduicted the overall award by five percent “in
light of the fact that [Joseph] prevailed fon the minor issﬁe of adverse possession
of the small area occupied by the railro“ad tie plant-er box,” which it found
encompassed 22 feet.of the over 310 fpot boundary. CP at 1125, 1129. In total,
the triél court awardéd $1 18,481 in fee;s expended on the litigation and $13,268
in feeé for the fee pétition, for a total of $131,749. ‘CPV at 1129, 1132.

Although the total amouﬁt of fee§ awarded is high, the trial court did not
abuse its discretion. The trial court prc;perly calculated the lodestar, and its

decision was baséd on carefully reasohed'findings and included a substantial

amount of detail.
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Joseph argues that the award is;excessive in comparison to the assessed

value of the property of $428,503. In dbing so, he relies on Scott Fetzer Co. v.

Weeks, 122 Wn.2d 141, 859 P.2d 1210 (1993), where the Supreme Court held

that an attorney fee award was unreasci)nable when “a total of 481.89 hours—the
[ : .
equivalent of almost 3 months of uninte:rrupted legal work by one attorney—was

awarded, with no examination of the ac:tual reasonableness of these hours.” Id.

at 1562. But here, unlike Scott Fetzer, the trial court engaged in a very careful

|

and well documented examination of the reasonableness of the hours claimed.

i
i

Additionally, where Scott Fetzer involvéd “an uncomplicated dispute over 120
vacuum cleaners worth less than $20,000,” this case involved six claims to

waterfront property valued at more thari'n $400,000 where the use at issue

occurred over a period of more than Zd years. ld. at 156. The trial court found

that had Joseph prevailed, “the Klinkgr{bergs would have lost seven feet of their
fifty feet of water frontage, a substantiazl loss of valuable property.” CP at 1120.
Scott Fetzer is not cbntrolling. {

t ,
Joseph also argues that the trial court should have capped all attorney

fees at a rate of $255 per hour, the rate as his expert testified was reasonable for

the locality. In its findings, the trial coufrt explained that, based on Brown v. State
|

Farm Fire & Casualty Co., 66 Whn, App. 273, 831 P.2d 1122 (1992), it could

“‘consider its own knowledge and expérience concerning reasonable and proper
fees, and . . . form an independent judgment either with or without the aid of
testimony of witnesses as to value.” CP at 1114 (quoting Brown, 66 Wn. App. at

|
283). The trial court was well within its1 discretion to find that $350 per hour was
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i

justified in the locality for attorneys withj the legal knowledge, education, and

experience of the Klinkenbergs’ attornéys.

i

Finally, Joseph argues that the tjrial court abused its discretion in awarding
the Klinkenbergs attdmey fees for defe:nding the two easement claims on
summary judgment bécause the trial ccfl)urt previously advised the parties that it
believed Gamboa would be controlling on those claims. Regardless of whether
the Klinkenbergs’ attorneys knew whatfcase would likely be controlling, they still
had to spend time to draft and defend t:he motion for summary judgment. The
trial court specifically found that “the tinﬁe spent by defense counsel preparing
and arguing‘ the second summary judg;nent pleadings was reasonable.” CP at
1126. Furthermore, the trial court expl%ined that it did direct the parties to
Gamboa during the first summaryjudgénent hearing and Joseph “should have
been on notice of the distinct possi'bili’qt/ [he] may not prevail on the easement

|

claims.” CP at 1126. Although Joseph‘ argues that the hours spent were not
reasonable he does not take issue with' any specific billing entry. Joseph has not

demonstrated that the trial court abusefd its discretion in finding the amount of
i -

time spent on the second summary judgment motion was reasonable.

Attorney Fees on Appeal

The Klinkenbergs request attorr;ey fees on appeal under RAP 18.1 and
RCW 7.28.083(3). Attorney fees may be awarded at the appellate level only

when authorized by a contract, a statute, or a recognized ground of equity.

Labriola v. Pollard Grp., Inc., 152 Wn.éd 828, 839, 100 P.3d 791 (2004). As

described above, RCW 7.28.083(3) pr{avides such a basis. Because the

18
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* Klinkenbergs are thé prevailing party oh appeal, we grant the Klinkenbergs their

reasonable appellate éttdrnéy fees, sut;)ject to their coﬁjbliénce with RAP 18.1.
In conclusion, we affirm the disrﬁissal of the prescriptive easement claims
on summary judgment, affirm the trial cjourt’s award of attorney fees to the

|
N

Klinkenbergs, and grant the‘KIinkenber’gs their request for attorney fees on 7

appeal.

WE CONCUR:
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