NOTICE: SLIP OPINION
(not the court’s final written decision)

The opinion that begins on the next page is a slip opinion. Slip opinions are the
written opinions that are originally filed by the court.

A slip opinion is not necessarily the court’s final written decision. Slip opinions
can be changed by subsequent court orders. For example, a court may issue an
order making substantive changes to a slip opinion or publishing for precedential
purposes a previously “unpublished” opinion. Additionally, nonsubstantive edits
(for style, grammar, citation, format, punctuation, etc.) are made before the
opinions that have precedential value are published in the official reports of court
decisions: the Washington Reports 2d and the Washington Appellate Reports. An
opinion in the official reports replaces the slip opinion as the official opinion of
the court.

The slip opinion that begins on the next page is for a published opinion, and it
has since been revised for publication in the printed official reports. The official
text of the court’s opinion is found in the advance sheets and the bound volumes
of the official reports. Also, an electronic version (intended to mirror the
language found in the official reports) of the revised opinion can be found, free of
charge, at this website: https://www.lexisnexis.com/clients/wareports.

For more information about precedential (published) opinions, nonprecedential
(unpublished) opinions, slip opinions, and the official reports, see
https://www.courts.wa.gov/opinions and the information that is linked there.



https://www.lexisnexis.com/clients/wareports
https://www.courts.wa.gov/opinions

FILE

IN CLERKS OFFICE
SBUPREME COURT, STATH

oare °i4/zg13‘l

[ -~ Supreme Court Clerk

IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Respondent,
V. NO. 87751-3
DANIEL ALLEN FLAHERTY, EN BANC
Petitioner,
HUGH ANDREW SHAWGO,
Defendant. AR 14
Filed: MAR 1 4 2013

PER CURIAM—Daniel Flaherty attempted to file a CrR 7.8 motion to
vacate his 2005 conviction with the Spokane County Superior Court. The court
refused to file the motion, deeming it untimely. Flaherty appealed, and the Court of
Appeals dismissed the appeal by opinion, approving of the practice of refusing to file
untimely CrR 7.8 motions. We reverse and remand with directions to file Flaherty’s
motion and process it in accordance with CrR 7.8(c)(2).

Flaherty pleaded guilty in 2005 to conspiracy to deliver a controlled
substance. Following a 2009 federal conviction, the 2005 conviction was considered

in finding that Flaherty was a “career offender” subject to an increased sentence. A
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year later, in November 2010, Flaherty tried to file a CrR 7.8 motion in superior court
to vacate the 2005 conviction on the basis that his attorney had failed to advise him
that pleading guilty could contribute to a “career offender” determination. The
superior court returned the motion unfiled with a letter explaining that it was time
barred and thus the court would take no action on it. Flaherty tried to file the motion
again, arguing that it was timely under RCW 10.73.100(6) on the basis of a significant
changé in the law. The court also returned the second motion unfiled, explaining that
it was untimely.

Flaherty filed a notice of appeal, arguing that the superior court erred in
failing to forward his motion to the Court of Appeals for treatment as a personal
restraint petition pursuant to CrR 7.8(c)(2). The State conceded that the superior court
should have followed that procedure, but it argued that Flaherty’s motion was clearly
untimely, making any error harmless. But noting that the superior court did not deny
the motion to vacate but rather refused to file it, the Court of Appeals in an amended
opinion held that the superior court’s rejection of the motion for filing was a
permissible way to handle untimely CrR 7.8 motions. The court further held that the
trial court’s refusal to file the motion was not an appealable decision under RAP 2.2,
and it thus dismissed the appeal. The court added that a party may seek discretionary
review of a refusal to file under RAP 2.3(b), but it determined that Flaherty
demonstrated no basis for discretionary review.

We granted discretionary review of the Court of Appeals decision, and we
now reverse.

A superior court clerk generally must file all papers delivered to the clerk
for that purpose in any proceeding or action “as directed by court rule or statute.”
RCW 2.32.050(4). No petition or motion for collateral attack on a criminal judgment

and sentence “may be filed” more than one year after the judgment becomes final if



No. 87751-3 PAGE3

the judgment and sentence is valid on its face and was rendered by a court of
competent jurisdiction. RCW 10.73.090(1). If the superior court determines that a
motion for relief from a judgment and sentence under CrR 7.8 is time barred under
RCW 10.73.090, the court “shall” transfer the motion to the Court of Appeals for
consideration as a personal restraint petition. CrR 7.8(c)(2).

The Court of Appeals reasoned that since the superior court clerk is only
required to file papers “as directed by court rule or statute,” RCW 2.32.050(4), and
since RCW 10.73.090(1) states that a collateral challenge “may not be filed” more
than one year after the finality of a judgment and sentence, the clerk may refuse to file
an untimely CrR 7.8 motion. But CrR 7.8(c)(2) expressly requires otherwise, stating
that the superior court “shall” transfer a motion for relief from judgment to the Court
of Appeals for consideration as a personal restraint petition if the court determines
that the motion is time barred under RCW 10.73.090. A more sensible reading of
RCW 10.73.090(1) is that it does not literally bar the filing of an untimely collateral
challenge, but that challenges filed beyond the time limit may not be considered on
the merits. There are several exemptions from the time limit, the application of which
is a question of law. RCW 10.73.100. It is the court’s function, not the clerk’s, to
decide whether a collateral challenge is timely. If the challenge is untimely, the court
shall transfer it to the Court of Appeals.

Further, under CR 5(e), the filing of a motion presented in the proper form
is a nondiscretionary, ministerial task. Where a court rule and a statute appear to
conflict on a procedural matter related to court administration, the rule controls. See
RCW 2.04.200 (procedural laws become ineffective when in conflict with
subsequently promulgated court rules). It is plainly not part of the clerk’s ministerial

function to determine whether a collateral challenge is timely.,
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We therefore reverse the Court of Appeals and remand to the superior court
with directions to file Flaherty’s CrR 7.8 motion and process it in accordance with CrR

7.8(c)(2).



