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C. JOHNSON, J.—This case concerns whether, under Evidence Rules (ER)
702 through 705, the trial court properly admitted expert biomechanical testimony
in an automobile collision case. In August 2006, Dawn Matsunaga rear-ended the
car that (jathy J ohnstoanqrbes was riding in. Johnston-Forbes claimed that she
suffered injuries as a result of the collision and sued Matsunaga. Before trial,
Matsunaga identified Dr. Allan Tencer as an expert who would be testifying as a
biomechanical engineer. In a motion in limine, Johnston-Forbes moved to exclude
Tencer’s testimony, arguing that he was not qualified as an engineer, that his

opinion lacked sufficient foundation, and that in viewing photographs he could not
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account for Johnston-Forbes’s precise body position at the time of impact. The trial
court limited Tencer’s testimony but denied Johnston-Forbes’s motion, and the
Jury returned a verdict for Matsunaga. The Court of Appeals affirmed. We affirm
the Court of Appeals.
FACTS
Johnston-Forbes is a professional golfer. Once a year, the Ladies
Prbfessional Golf Association (LPGA) holds a tournament in the
Portland/Vancouver area. J ohnstonuForbes, her husband, and her two young
daughters came to Vancouver for the tournament in August 2006. After she
finished her first round, J ohnston-Forbes and her family were heading back to their
hotel room, driving in a Toyota Camry rental car. Johnston-Forbes was seated in
the backseat between two car seats holding her two young daughters. They had
come to a complete stop for a red light. Johnston-Forbes was leaning forward and
twisted back and to the left, facing one of her daughters, when the car was struck
frqm be'h‘ind by Matsunaga_’s Ford Mustang.
Johnston-Forbes testified that she started experiencing headaches and pain
and stiffening of the muscles of her neck that evening. The pain continued, and
Whi.le the pain in her back eventually resolved, the pain in her neck did not. In

2010, four years after the accident, an MRI (magnetic resonance imaging) revealed
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that J ohhston-Fofbes had a herni_ated disc in her neck. She did not return to the

LPGA tour'.'

In May 2009, Johnston-Forbes sued Matsunaga for geheral and special
darh,ages arising from Matsunaga’s alleged negligence in the 2006 car accident.
I\/'I»atsuﬁaga adinittéd thét shé struck Johnston-Forbes’s vehicle but denied that the
collision caused Johnston-Forbes’s injuries. Johnston-Forbes moved in limine to
exclude the vehicle damage photographs and the expert testimony of Tencer.!
Johnston-Forbes moved to exclude Tencer’s testimony on three grounds:

1) Qualifications — Mr. Tencer is not a licensed professional
engineer and Washington prohibits anyone who is not licensed in
Washington as a professional engineer from giving engineering
opinions.

2) Foundation — Mr. Tencer only viewed pictures taken of

" defendant’s vehicle. He did not examine her vehicle. More
importantly, he did not examine any pictures of plaintiff’s rental
car and never éxamined that car either. In addition, Mr. Tencer
cannot account for how plaintiff’s precarious body position at the
time [of] impact will increase her propensity for injury.

3) Confusing, misleading, and unfairly prejudicial — Given the lack
of foundation and plaintiff’s precarious body position at the time
of impact, any opinion as to the forces plaintiff’s neck
experienced at the time of impact is speculative, [will] mislead
and confuse the jury and [will] unfairly prejudice plaintiff.

Clerk’s Papers (CP) at 8-9.

! Admission of the photographs is not before us. Johnston-Forbes argued that the vehicle
damage photographs were “incomplete, taken too remote in time and will tend to confuse and
mislead the jury and are unfairly prejudicial.” Clerk’s Papers at 15,
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Matsunag_e‘tlresponded'that Tencer has studied accidents like this many times,
published.hundreds of papers on biomechanics specifically relating to the forces
involved in low speed impacts, and performed several hundred tests in the field of
Biomechanics. Tehcer has a doctorate in mechanical engineering and was a
proféssor in biomeéhénical engineering at the University of Washington for 23
years. In his report, Tencer stated that he reviewed the photos of Matsunaga’s Ford
Mustang, a repair bill for Johnston-Forbes’s Toyota Camry, and depositions of
Johnston-Forbes and Matsunaga related to the accident. Additionally, he reviewed
enginee_ring data on both vehicles and bumper crash test information on the
Toyot‘a.He also personally performed impact tests on both bumpers.

Matsunaga further clari.ﬁ.ged that (1) Tencer’s tc_:stimony would discuss solely
biomechanics, focusing on the fqrces exchanged and the capacity for injury, (2) he
would not testify about Whether there was any injury to Johnston-Forbes, and (3)
he would talk about the forces and the limits involved in the collision and compare
them to .acltivitiles of daily living.

The’:trial‘ court denied Johnston-Forbes’s motions to exclude Tencer’s
testimony and the photographs of Matsunaga’s vehicle, but limited Tencer’s
tgsti1n0ny by excluding the repair bill for Johnston-Forbes’s rental car and by

instructing Matsunaga to tailor Tencer’s testimony so as not to refer to the repair
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bill. At tfi:.il, Tenuzr thuﬁed generally about the forces acting on the two vehicles
and J ohﬁs‘ton-Fdfbés’g ‘bo'dy during the collision. Johnston-Forbes’s cross-
examiﬁﬂion of Tenéer drew out the following facts: (1) Tencer is neither a medical
dQCt()r nor a li.éénéed engineer, (2) E_e did not examine Johnston-Forbes’s vehicle or
any phot@raphs of it, 3) é bé‘t‘skgctball hoép had fallen bn Matsunaga’s vehicle
between the time of the accident and when she took the photographs of it, and (4)
Johnston-Forbes’s body position at the time of the accident could have resulted in
gréater stress on her body than Tencer’s collision force analysis predicted.
Johnston-Forbes testified that one year after the collision, she was involved
in a golf cart collision in which she flew forward and hit her chest on the steering
wheel. She also acknowledged that she had been in a snowboarding accident in
‘ 2009.. The jgr'y returned a spepial vgrdiot of no on the question of whether
Mqtsunaga’@s negligence proxlimately caused Johnston-Forbes’s injuries.

. Johnston-Forbes appealed, arguing that the trial court erred in denying her
mo‘tion in limine to exclude Tencer’s testimony for a number of reasons. The Court
of Appeals rejected all of her arguments and affirmed. Johnston-Forbes v.
Matsunaga, 177:Wn_. App. 402, 311 P.3d 126Q (2013), review granted, 179 Wn.2d

1022, 320 P.3d 718 (2014).
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ANALYSIS
- - Generally, expert testimony is admissible if (1) the expert is qualified, (2)
the expert relies on generally accepted theories in the scientific community, and (3)
the testimony would be helpful to the trier of fact. In applying this test, trial courts
are afforded wide discretion and trial court expert opinion decisions will not be
disturbed on appeal absent an abuse of such discretion. In re Marriage of Katare,

175 Wn.2d 23, 38, 283 P.3d 546 (2012), cert. denied, U.S. , 133 S. Ct. 889,

184 L. Ed. 2d 661 (2013). If the basis for admission of the evidence is “‘fairly
debatable,”” we will not disturb the trial court’s ruling. Grp. Health Coop. of Puget
Sound, -l”l?- 2 Dep 't of Revenue, 106 Wn.2d 391, 398, 722 P.2d 787 (1986)
(internal quotation marks omitted) (quoting Walker v. Bangs, 92 Wn.2d 854, 858,
601 P2d 1279 (1979)).

 In Washington, there are four main Evidence Rules regarding the use of
expert witnesses. ER 702 generally establishes when expert testimony may be
utilized at trial: “If scientific, tgcllnjcal,_ or other specialized knowledge will assist
the trier of fact to understand the evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training, or education, may

testify thereto in the form of an opinion or otherwise.”
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ER 703 alléwé ctn expéﬁ ‘fo basé lﬁs or her opinion on evidenée not
édn1is§ible iﬁ évidenceﬂ and fo baée hié ot her opihion oh facts or data perceived by
or £nade known to fhé expeft at or before the hearing.? ER 704 alllows an expert to
teétify on an ultimafe issue the trier of fact must resolve.® Finally, ER 705 indicates
that an expert need not disclose the facts on which his or her opinion is based,
although the court may require their disclosure and the expert may be subject to
cross-exarnination on them.

With these standards in mind, we turn to the admissibility of biomechanical
engineering expert testimony. It is not remarkable that trial judges have sometimes
allowed biomechanical engineering testimony, and specifically Tencer’s testimony,
where sometimes trial judges have excluded it. For example, in Ma’ele v.
Arrington, 111 Wn, App 557,560, 45 P.3d 557 (2002), the Court of Appeals
affirmed the trial court’s decision to allow Tencer to testify. The court held that

Tencer’s testimony about the force involved in low-speed collisions and the impact

2 “The facts or data in the particular case upon which an expert bases an opinion or
infererice may be those perceived by or made known to the expert at or before the hearing. If of a
type reasonably relied upon by experts in the particular field in forming opinions or inferences
upon the subject, the facts or data need not be admissible in evidence.” ER 703.

3 “Testimony in the form of an opinion or inferences otherwise admissible is not
objectionable because it embraces an ultimate issue to be decided by the trier of fact.” ER 704.
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on the body would assist the jury to determine whether Ma’ele was injured in the
accident at issue in that case.

On the other hand, in Stedman v. Cooper, 172 Wn. App. 9, 292 P.3d 764
(2012), the trial court excluded Tencer’s testimony and the Court of Appeals
affirmed. The Court of Appeals held that the trial court did not abuse its discretion
when it found that Tencer’s opinion may be more misleading than helpful.* When
discussing the trial court’s admission of Tencer’s testimony in Ma 'ele, the court in
Stedman noted that

[t]he fact that an appellate court has affirmed a decision
" allowing Tencer’s testimony does not, of course, necessarily mean
~ that the trial court erred by excluding his testimony in this case. The
~ broad standard of abuse of discretion means that courts can reasonably
reach different conclusions about whether, and to what extent, an

expert’s testimony will be helpful to the jury in a particular case.

Stedman, 172 Wa. App. at 18. In other words, the Stedman opinion referenced the
idea that trial courts, in deciding whether to admit or exclude Tencer’s testimony,

have reached opposite conclusions. This appears consistent with the approach ER

702 through 705 contemplate. That is, in each case a trial court’s decision is guided

" 4 Following Stedman, the Cou.ft of Appeals, Division One, held égain that it was not an
abuse of discretion to exclude Tencer’s testimony in Berryman v. Metcalf; 177 Wn. App. 644,
654, 312 P.3d 745 (2013), review denied, 179 Wn.2d 1026, 320 P.3d 718 (2014).

8 -
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by the rve}quiremen_ts of tzhé I'ules in balancing the factors to determine whether such
testimmlyl;shoﬁld bc édmissible in the context of the specific facts in each case.

Here, the Court of Appéals affirmed the trial court’s denial of Johnston-
Forbes’s motion to exclude Tencer’s testimony. The Court of Appeals reasoned
that Tencerdid not offer -aflune.di,bal oplillion; as he did not opine as to whether the
forceg invol?éd m the crash W‘oulvd have caused injuries to anyone in general or to
Johnston-Forbes in particular. Moreover, the Court of Appeals recognized that
‘;[t]he force of impactwwhether slight or significant—is often relevant in personal
j.njury cases.’f Johnston-F orbes, 177 Wn. App. at 410,

As outllined above, the rules of evidence reflect the widely hgld view that a
reasoned evaluation of the facts is often impossible without the proper application
of _scientiﬁ‘c,t technical, or specialized knowledge. As a result, trial courts are given
_bro_ad discretion to determine the circumstances under which expert testimony will
be allowed. See, e.g., Philzpp_ides V. Bemard, 151 Wn.2d 376, 393, 88 P.3d 939
(2004). The trial court in this case followed the analytical framework required
under the ERs and restricted and limited Tencer’s testimony. The trial court
e'xcluded.the repair bill r_eviewed by Tencer and, as a result, instructed the parties
that Tencer could not te‘:vstify about the repair bill. Moreover, Matsunaga’s counsel

assured the court that Tencer would not testify about any injuries Johnston-Forbes
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did or did not sust.airili as a result of the collision, and on cross-examination, Tencer
rgpeatedly stated ’durivng his testimony that he was not testifying about Johnston-
Forbe,s’s jnjuries. Give.h‘ his training and experience and the limits of his expertise,
Temer a.pprolpriate.ly did nét opine on the injuries Johnston-Forbes may have
sustained and the trial court properly limited any testimony that would tie in
Tencer’s observations about force of impact in relation to Johnston-Forbes’s
injuries.” Because the trial court performed its proper gatekeeping function, we
affirm. |

As laid out above, under the general framework governing the admissibility
of expm testirrkony? sugh testimony is admissible if the expert is qualified and
relies on ‘gene.:rally‘ accepted theories and the testimony would be helpful to the trier
of fact. When applying this test, trial courts are afforded wide discretion, and trial
court expert opinipn decisions will not be disturbed on appeal absent an abuse of
sqch discretion. Katare, 175 Wn.2d at 38. Johnston-Forbes moved to exclude
Ter}cer’s testimony? arguing tha’_c he was not qualified; there was no proper

foundation; and his testimony was confusing, misleading, and fairly prejudicial.

5 In his written report Tencer stated, “Since the forces acting on Ms. Johnston-Forbes in
this accident were low, relative to forces experienced in daily living, my conclusion is that the
accident is not a likely source of significant forces acting on Ms. Johnston-Forbes’ body.” CP at
56. This report was never submitted to the jury, and Tencer did not testify about whether the
accident was or was not a significant force acting on Johnston-Forbes’s body.

10
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-+ - First, the trial court found Tencer qualified to testify as an expert based on
his years of experience in the field of biomechanical engineering. While Johnston-
Forbesk argues tha't"‘ Tencer is not licensed in Washington and so cannot testify as an
engineer, we hav.e';‘repeatedly;held that “an expert may be qualified by experience
alone.” Katare, 175 Wn.2d at 38. Licensure may be relevant to a trial judge in
deciding admissibility of expert testimony, but lack of a license does not, in all
cases, require exclusion. Here, Tencer has a doctorate in mechanical engineering
and was a professor in biomechanical engineering at the University of Washington
for 23 years. The trial court found that Tencer is qualified by his combined
experiences.

- Second, it is not at issue whether Tencer’s methods are generally accepted
by the scientific community. As the Court of Appeals concluded,

- Johnston-Forbes did not challenge Tencer’s testimony below as
being not generally accepted in the scientific community; nor did she
request a Frye hearing. We do not consider an issue a party raises for
the first time on appeal unless that party demonstrates it involves a
manifest error affecting a constitutional right. RAP 2.5(a)(3). More

7 spécifically, a party who fails to seek a Frye hearing below does not
preserve this evidentiary challenge for review. In re Det. of Post, 145
Wn. App. 728, 755, 187 P.3d 803 (2008), aff’d, 170 Wn.2d 302, 241
P.3d 1234 (2010). Accordingly, we do not further address Johnston-
Forbes’ Frye challenge to Tencer’s expert testimony.

Johnston-Forbes, 177 Wn. App. at 407-08 (citing Frye v. United States, 54

App. D.C. 46, 293 F. 1013 (1923)).

11
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"1”_hir_d’? we find no abuse of discretion for the trial court to conclude
that Tenc'er"'s testimoanas relevant and helpful to the jury. Because fault
was not at issue and. beqaus'e"ii't was undisputed that Johnston-Forbes had a
herniated disc in her neck, the jury was charged with determining
causati.on-i.e., whether Matsunaga’s actions were the cause of Johnston-
I*‘oﬂves’s herniated disc. In this case, Tencer’s testimony helped the jury
understand what forces might have been involved in the collision and he
Cam_‘j@)ared those forces to activities of daily living, He was cross-examined
on thisg cmclusion. [t was then up to the jury to determine whether they
belieygd J Q]ﬁ‘.l‘l"lstolnwF orbes ¢xperi¢nced the same force of impact and, if so,
Whether that caused her injury.

- Finally, in her motion to exclude Tencer’s testimony, Johnston-Forbes
argued that Tencer lacked the necessary foundation to testify gbout the forces
:@rlvolved in tlae collisi_‘(})n because he did not physically examine the rental vehicle,
he did not }hajveﬁ an adequate description of the repair work done, Matsunaga took
the photographs of her own vehicle three years after the collision, and Tencer did
not chsider J oh;l_ston-Forbes’s awkward positioning at the time of the collision.
While expert opinions lacking an adequate foundation should be excluded, Walker

v. State, 121 Wn.2d 214,218, 848 P.2d 721 (1993), under ER 703 “an expert is not

12
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always required to personally perceive the subject of his or her analysis.” Katare,
175 Wn.2d at 39. We have held that an expert’s testimony “not based on a personal
evaluation of the subject goes to the testimony’s weight, not its admissibility.”
Katare, 1’75 Wn.2d at 39. Before allowing an expert to render an opinion, the trial
court must find that there is an adequate foundation so that an opinion is not mere
speculation, conjecture, or misleading. It is the proper function of the trial court to
scrutinize the expert’s underlying information and determine whether it is
S‘ﬁfﬁcierl,t to form an opinion on the relevant issue. Here, the trial court did just that
md determined an adequate‘foundation had been established.

. Undgr the ERs we find no abuse of discretion for the trial court here to allow
Tenc‘e:r to testify. The trial court limited Tencer’s testimony and Tencer did not
]?rovide .any express opiniqg on injury. The trial court, in deciding the motion to
exclude Tencer’s tesﬁimony, although denying the motion, ordered limitations and
rest_rictions on the testimony and properly applied the required framework under

the rules.

13
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The Court of Appeals is affirmed.

WE CONCUR:

14
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YU, J. (concurring)—In affirming the Court of Appeals today, the majority
articulates the proper framework for determining the admissibility of expert
testimony; generally, expert testimony is admissible if “(1) the expert is qualified,
(2) the expert relies on generally-accepted theories in the scientific community,
and (3) the testimony is relevant and helpful to the trier of fact.” See majority at 6.
While I concur with the majority’s articulation of the evidentiary framework that
trial courts should utilize, I write to caution that our decision is not an endorsement
of Tencer or the use of biomedical engineers in cases concerning soft tissue
injuries caused by car accidents. Moreover, our decision in this case does not
overrule Stedman v. Cooper, 172 Wn. App. 9, 292 P.3d 764 (2012) and Berryman
v. Metcalf, 177 Wn. App. 644, 654,312 P.3d 745 (2013), review denied, 179
Wn.2d 1026, 320 P.3d 718 (2014), or the sound analysis provided by the Court of
Appeals, Division One, on the question of whether such testimony is helpful. See,

e.g., Stedman, 172 Wn. App. 9.
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The case-by-case nature of this inquiry stands for the proposition that an
expert permitted to testify in a particular case does not bind future courts to
automatically admit the same expert, even in a relatively analogous case. Rather,
in the exercise of discretion, the trial court must perform a new fact-specific
inquiry concerning the admissibility of an expert in every given case. Before
allowing an expert to render an opinion, trial courts must scrutinize the expert’s
underlying information and determine whether it is sufficient to form an opinion
on the relevant issue to ensure that the opinion is not mere speculation, conjecture,
or misleading to the trier of fact. Stedman, 172 Wn. App. at 18.

There is no “one size fits all” approach to collisions or injury threshold
levels, or whether comparisons to daily activities are always relevant in a particular
case. In this case, [ am dubious whether an expert can testify about the forces
involved in a particular car accident by looking at pictures of the defendant’s car
taken three years after the collision, reviewing generic engineering data on a type
of car, and a car repair bill. However, the trial court is in the best position to make
these decisions after becoming familiar with the record and the specific issues in

each case. I respectfully concur.
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