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ersonal restraint petition is not a subsmtute for direct appeal and
availability of collateral rehef is limited. e

Wt ot AR R

[2] Personal Restraint — Grounds — Burden and Deg‘ree of
Proof. To prevail on a claim not previously raised, a personal
restraint petitioner must demonstrate by a preponderance of the
evidence either (1) constitutional error causing actual and substan-
tial prejudice or (2) nonconstitutional error constituting a funda-
mental defect inherently resulting in a complete miscarriage of
justice. .

[38] Personal Restraint — Petition — Timeliness — Statutory
Limits — Exceptions — Significant Change in Law — Test.
Under RCW 10.73.100(6), a personal restraint petition is not time
barred under RCW 10.73.090(1) if the petition is based solely on the
ground that there has been a significant change in the law and (1)
the change in the law is material to the petitioner’s case and (2)
sufficient reasons exist to retroactively apply the changed legal
standard to the petitioner’s case.

[4] Personal Restraint — Petition — Timeliness — Statutory
Limits — Exceptions — Significant Change in Law — Appel-
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6 PERS. RESTRAINT OF GRASSO

Feb. 2004
151 Wn.2d 1, 84 P.3d 859

Suzanne L. Elliott, for petitioner.
Janice E. Ellis, Prosecuting Attorney, and Kathleen

ber, Deputy, for respondent.

LEXIS Publishing™ Research References
2004 Wash. LEXIS 67
Robert H. Aronson, The Law of Evidence in Washington (4th ed.)
Washington Rules of Court Annotated (LexisNexis ed.)
Annotated Revised Code of Washington by LexisNexis

Owens, J. — Vincent Grasso was convicted of first degree
child rape and first degree child molestation in 1994. The
victim, Grasso’s five year old daughter, R.G., took the stand
at his trial. In his personal restraint petition, Grasso argues
that because the prosecutor gave R.G. permission to answer
some questions with “I don’t want to talk about :‘it’” R.G. dad
not “testify” within the meaning of the child h.earsay
‘statute, and admission of her hearsay statements V}o.late.d
his right of confrontation. We hold that Grasso’s'pemtlol} is
not procedurally barred and the prosecutor’; instruction
was indeed improper. Yet, setting aside the 1nterc1'1ajlges
where R.G. answered, “I don’t want to talk about it, ﬂlle
remainder of her testimony was sufficient to support admis-
sion of most of her hearsay statements. The remaining hear-
say statements were admissible on alternat%ve gr'ounds.
Thus, we hold that the improper instruction did not
resuli: in actual or substantial prejudice and we deny the
petition.

FACTS

In April 1993, R.G. was living with her aunt,"I‘ucker
Copple. Copple and a friend found R.G. and their other
young children engaging in sexualized play. As a result,
Copple asked R.G. if she had ever been touched on her
“private parts.” 4 Verbatim Report of Proceedings (VRP) at
543. Initially, R.G. answered, “No.” Id. After Copple reas-

Web-
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sured R.G. that she was not in trouble, R.G. began crying
and answered, “Yes.” Id. When Copple asked who touched
her, R.G. answered, “My dad.” Id.

On May 4, 1993, Elaine Metz, a child interview specialist,
interviewed R.G. Metz knew only R.G.’s name, her age, and
the type of charge involved. On a drawing of a child, R.G.

marked the places where her dad had touched her, and told
Metz that her father had touched her on six occasions under

her clothes. She indicated that her dad had touched her
chest and rubbed her vaginal area, and that he had inserted
his hand inside her vagina and rectum. R.G. stated that she
was three when her dad first touched her in this way.

On June 3, 1993, Jean Bourget, a pediatric nurse practi-
tioner, examined R.G. R.G. told Bourget that her dad had
touched her front private part once with his hands and it
hurt. Bourget’s colposcopic exam revealed that R.G. had
an unusually large hymenal opening and a notch in her

hymenal tissue, symptoms that are diagnostic of sexual
abuse.

The State charged Grasso with one count of first degree
rape of a child and one count of first degree child molesta-
tion. Before trial, the court conducted a child hearsay
hearing pursuant to RCW 9A.44.120, under which a state-
ment made by a child when under the age of 10, describing
any act of sexual contact performed on the child by another,
i1s admissible if the court finds (1) sufficient indicia of
reliability and (2) the child either (a) testifies or (b) is
unavailable, but there is other corroborative evidence of the
abuse. Judge Gerald L. Knight admitted the statements
R.G. made to Metz and Bourget pursuant to the statute.
Although he initially excluded the disclosure to Copple,
Judge Knight eventually ruled that the defense had opened
the door to admission of those statements. Despite difficulty
getting her to take the stand, R.G. testified at trial but
denied her dad had abused her. The trial ended with a hung
jury.

Before Grasso’s second trial, R.G. made additional state-
ments about the abuse in the course of therapy with Kathy
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[No. 62943-9. En Banc ]
Argued dJune 11, 1996, Decided Fehruary 20, 1997.

SanDra S. NELson, Appellant, v. McCraTciy
Newsparers, INc., r AL, Respondents.

By an order dated May 8, 1997, the Supreme Court mod-

ified the opinion in the above captioned case reported at

131 Wn.2d 279-309. The opinion is republished at 131

Wn.2d 523-546; it will be omitted from the permanent

bound volume at 131 Wn.2d 279,

?:usrn.m eh.. \%%_Jm}m‘_xﬂmﬂ&
\ﬁy’% kﬂ.ﬁu,kwﬂjﬁ_m&*ﬂﬂwlx

2 5F



No-lrlca; oF A'HMMY D.;';cv'P‘{;\Q

[No. 32574. ¥En Banc. March 3, 2006.]

In the Matter of the Disciplinary Proceeding Against NEIL
W. Jackson, an Attorney at Law.

By an order dated March 3, 2006, the Supreme Court, in
accordance with ELC 9.2(c), (e), and 13.2, suspended the
above named attorney from the practice of law for 60 days
effective March 10, 2006.

[No. 4977. En Banc. March 9, 2006.]

In the Matter of the Disciplinary Proceeding Against
Graeve H. STrickLAND, JR., an Attorney at Law.

By an order dated March 9, 2006, the Supreme Court, in
accordance with ELC 9.2(c), (e), and 13.2, suspended the
above named attorney from the practice of law for one year
effective March 16, 2006.

[No. 16030. Exn Banc. March 9, 2006.]

In the Matter of the Disciplinary Proceeding Against F.
DaLE JurDpy, an Attorney at Law.

By an order dated March 9, 2006, the Supreme Court, in
accordance with ELC 7.1, suspended the above named
attorney from the practice of law during the pendency of

disciplinary proceedings.

[No. 26569. En Banc. March 9, 2006.]

In the Matter of the Disciplinary Proceeding Against
Vicroria N. Smrrh, an Attorney at Law.

By an order dated March 9, 2006, the Supreme Court, in
accordance with ELC 9.1(c)(2), 13.2, and 13.9(i), suspended
the above named attorney from the practice of law for one
year effective March 16, 2006.
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Proposed-1

PROPOSED RULES OF COURT
(Published {for comment only)

[Pursuant to an order of the Supreme Court dated March
9, 2006, and in accordance with GR 9(g), the following
proposed changes to the Rules of Court are published for
comment by any interested party. Comments should be
submitted to the Clerk of the Supreme Court by either U.S.
mail or Internet e-mail no later than July 10, 2006. Com-
ments may be sent to the following addresses: P.O.
Box 40929, Olympia, WA 98504-0929, or Camilla.Faulk-
@courts.wa.gov. Comments submitted by e-mail may not
exceed 1,500 words.

The cover sheet information as to purpose required by GR
9(e) is included herein solely for information purposes.

Proposed adoptions of rules are: CrR 4.11 and CrRLJ

4.11.
Proposed amendments are: CrR 4.6(a) and CrRLJ

- 4.6(a).

Additions and deletions are indicated by underlining and
lining out respectively, except where the entire rule is new.]

CrR 4.6
DEPOSITIONS

(a) When Taken. Upon a showing that a prospective
witness may be unable to attend or prevented from attend-
ing a trial or hearing or if a witness refuses to discuss the
case with either counsel or does not agree to allow his or her
interview by, or statement to, either counsel to be recorded
by andiotape or other means of verbatim recording, includ-
ing a court reporter, and that his-er-her such testimony is
material and that it is necessary to take his—or—her the
witness’s deposition in order to prevent a failure of justice,
the court at any time after the filing of an indictment or

information may upon motion of a party and notice to the

parties order that his—or—her the witness’s testimony be
taken by deposition and that any designated books, papers,
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AMENDMENTS TO
RULES OF COURT

[By an order dated March 9, 2006, the Supreme Court
amended CrR 4.2(g), made the following changes to the
Rules of Court, effective April 11, 2006.

By an order dated March 9, 2006, the Supreme Court
amended GR 15 and 22, effective July 1, 2006.

Additions and deletions are indicated by underlining and
lining out respectively, except where the entire rule is new.]

GR 15

DESTRUCTION, ANB SEALING, AND REDACTION OF COURT
RECORDS

(a) Purpose and Scope of the Rule. This rule sets

forth a uniform procedure for the destruction, and mmm:sm»
and redaction of court d

mogwgi%%g%%
levets records. This rule shall-applyto—eourt—files—cases;

fites;-eases;-records;—doeuments; or-materials—which-have
not-beenordered-destroyed-or—seated: applies to all court

records, regardless of the physical form of the court record,
the method of recording the court record, or the method of

storage of the court record. n
(b) Definitions and-Censtruetion-of Terms.

1) “Court file” means the pleadings, oammw.mu and other
papers filed with the clerk of the court under a single or
consolidated cause number(s).

2) "Court record” is defined in GR 31(c){4).

£2%3) Destroy. To destroy means to obliterate a court
fite;case-docunrent—er-material record or file in such a

At

"RULES OF COURT 1105

way as to make it permanently irretrievable. A motion or
order to expunge shall be treated as a motion or order to
destroy.

{H)(4) Seal. To seal means to protect from examination
by the public er-nen and unauthorized court personnel.

plishe
g@#@l@m@wmlmn@%@r%@{%@i@wﬁml@g

gmm&@%ﬂﬁ%ﬁ%l@*%&? > Eoﬁo: or
order to delete, purge, remove, excise, erase, or redact
shall be treated as a motion or order to seal.

(8) Redact. To redact means to protect from examination
by the public and unauthorized court personnel a portion
or portions or a specified court record.

(6) Restricted Personal Identifiers are defined in GR 22
(b)(6).

() Strike. A motion or order to strike is not a motion
or order to seal or destroy.

(8) Vacate. To vacate means to nullify or cancel.

25T




Roll of PHorneys

ROLL OF ATTORNEYS

Admitted 1o Practice iu the Suprene Court of Washington
Between November 19, 2004 and March 41, 2006

Abbott. Jr., Charles T
Abram-Kolodenko, Lisa D.
Adams, Ronald T.
Aldrich, Relly C.
Allen, J zame Drozd
Allen, James N.
Allen, Robert S.
Alired, Natacha D.
Altman, William J.
Anderson, Aaron
Anderson, Nicholas O.
Andrews, Rebecea L.
Arai, Leslie Haruko
Ault, Robert James

Babic, Meliha

Bain, Stacie Elizabeth
Baisch, Thomas Bradley
Baker, Todd Hamilton
Balsera, Nivia

Barry, Seamus Kevin
Baugh, Erica Anne
Baynard-Cooke, Sara E.
Beattie, Brian F.
Beltzer, Christopher A.
Beyerlein, Jennifer McMillan
Bhachech, Tamsen Schultz
Binge, Brent E.

Blue, Alfred 1.

Blunt, Christen L.
Bocanegra, Miguel Angel
Bond, Sarah Hopson
Borgen, Erik M.

Bosket, Lyle Bradley
Bosserman, Jennifer
Bouman, Jennifer Lyn
Bozzo, Frank Joseph
Bradley, Heidi Brooks
Bride, Jessica

Briggs, John C.

Briggs, Rebeccah
Brooks, Michael
Brothers, Joshua L.
Brown, Cedric Roberto
Brown, Karen L.
Brown, Stuart Earl
Brubaker, Emily J.
Brunet, Michael Starkes
Bryant, Armikka R.
Burnside, William R.

Cahn, Randy Jay

Capelli, Surak
Curbonneau. Louis

Car!, Dawn

Carlson, David R.

Caron, Fuul Francis
Carr, Angela L.
Cassganiti, Jocelyn Elsie
Chakoian, Matthew Martin
Chang, Robin M.

Chang, Susan

Chen, Hui-Ling Christina
Chiappini, Nichole
Chinn, Even Daniel
Choy, Veronica K.
Christie, Kasey Coy
Churas, Jenny M.
Ciecko, Alena K.

Clark, Daniel Dean
Coolk, David Henry.
Cooke, John T.

Coram, Tanya Marie
Corcoran, Daniel D.
Cornellier, Erik

Cox, Adam

Crandall, Jefire Richard
Crenshaw, Adam Brennan
Crooks, Sarah J.
Culbert, Thomas Andrew
Culver, Erin Kathleen

D’Annunzio, Jacob Dylan
Davenport, Paula
Davis, Anthony Edward
Davison, Ann

Debell, Haley Jo
Debenedetti, Merryn Blake
Deering, Maura Kelley
Deleon, Marta Uballe
Denison, Robin L.
Denley, Matthew F.
Doblie, Gerald C.
Donesley, Brian N.
Dowd, Mark A.

Draper, Adam E.
Druckman, Jeffrey J.
Duncan, Sarah E.
Dunn, Katherine E.
Duong, Phong D.
Durbin, Brett S.
Durbin, Kara

Dylag, Sarah A.
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JUSTICES AND CHIEF JUSTICES OF THE
SUPREME COURT OF WASHINGTON

188Y o 2004

1. Asie, Don G. — Term of Office: November 7, 1946
(temporary appointment pursuant to Laws of 1941, ch. 201,
§ 9) to September 10, 1947 (resigmed).

9. ALexanNper, GeErry L. — Term of Office: January 9, 1995
(elected) to (presently serving). Chief Justice: January 8,
2001 to (presently serving).

3. Anpers, THoMas J. — Term of Office: November 11, 1889
(elected) to January 10, 1905 (retired). Chief Justice: No-
vember 11,1889 to January 9, 1833. :

4. ANDERSEN, James A. — Term of Office: July 24, 1984
(appointed) to January 6, 1995 (retired). Chief Justice:
January 11, 1993 to January 6, 1995.

5. Askren, WiiLiam D. — Term of Office: January 12, 1925
(elected) to November 30, 1928 (resigned).

6. Bausman, Freperick — Term of Office: October 26, 1915
(appointed) to November 20, 1916 (resigned).

7. Brars, Warter B. — Terms of Office: April 16, 1928
(appointed) to October 1, 1946 (war service); September 10,
1947 to September 10, 1951 (retired). Chief Justice: Janu-
ary 9, 1933 to January 14, 1935; January 8, 1945 to
December 18, 1945; May 7, 1946 to October 1, 1946.

8. Berirr, Apam — Term of Office: September 30, 1930
(appointed) to May 23, 1932 (resigned).

9. Braxe, Bruce — Term of Office: December 1, 1932
(elected) to August 31, 1946 (resigned). Chief Justice: Janu-
ary 9, 1939 to January 13, 1941.

10. Bracurensacy, Roserr F. — Term of Office: November
20, 1972 (appointed) to January 6, 1995 (retired). Chief
Justice: January 12, 1981 to January 10, 1983.

11. Brmae, Bosse J. — Term of Office: January 5, 2000
(appointed) to (presently serving).

12. Brmaess, Jesse B. — Term of Office: June 1, 1919

- (appointed) to April 14, 1927 (died).
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xlvi HISTORICAL LISTING OF JUSTICES

13. Carrow, Kerrt M. — Term of Office: January 2, 1985
(appointed) to January 14, 1991 (retired). Chief Justice:
January 5, 1989 tw January 14, 1991,

14, Cranwick, StepeN J. — Term of Office: December 3,
1908 (appointed) to June 1, 1919 (resigned). Chief Justice:
January 13, 1919 to June 1, 1819.

15. Craasers, Tom — Term of Office: January 8, 2001
(elected} to (presently serving).

16. ConveLry, Epwaan M. — Term of Office: April 22, 1946
fappointed) to January 13, 1947 (resigned).

17. Crow, Hersan D. Term of Office: January 19, 1905
tappointed pursuant to Laws of 1905, ch. 5, permanently
increasing the number of justices) to October 22, 1915
{died). Chief Justice: January 13, 1913 to Janvary 11, 1915.

18. Dunuek, CaroryN R — Term of Office: January 2, 1981
{appointed) to January 14, 1985 (resigned).

19. Dorcwver, Jases M., — Term of Office: May 6, 1976
(appointed) to January 11, 1999 (retired). Chief Justice:
January 14, 19385 to January 12, 1987.

20. Dosyworty, CHaries T. — Term of Office: September 12,
1949 (appointed) to December 31, 1967 (retired). Chief
Justice: July 6, 19586 to January 14, 1957.

21. Dore, Frenp H. — Term of Office: January 2, 1981
(appointed) to January 10, 1993 (retired). Chief Justice:
January 14, 1991 to January 8, 1993.

22 Driver, Samuer M. — Terms of Office: May 9, 1940
tappointed) to November 21, 1942 (war service); December
1, 1945 to April 22, 1946 (resigned). Chiet Justice: Decem-
ber 18, 1945 to April 22, 1946.

23 Dunsar, Rarer O, — Term of Office: November 11, 1889
(appointed) to September 19, 1912 (died). Chief Justice:
January 9, 1893 to January 14, 1895; June 1, 1900 to
January 14, 1901; January 9, 1911 to September 19, 1912,

24, Durdan, Barsara — Term of Office: January 14, 1985

lappointed) to September 30, 1999 (retired). Chief Justice:
January 9, 1995 to January 11, 1999.

HISTORICAL LISTING OF JUSTICES xlvii

25. Frus, OvertoN G. — Term of Office: May 10, 1911
(appointed) to May 11, 1918 {(resigned). Chief Justice:
January 8, 1917 to May 11, 1918.

26. Farnurst, Mary E. — Term of Office: January 1, 2003
(elected) to (presently serving).

27. T'vey, Rosert C. — Term of ‘Office: January 8, 1951
(elected) to March 23, 1976 (died). Chief Justice: January 9,

1961 to January 14, 1963; January 9, 1967 to January 13,
1969.

28. Fosrer, Harry Eriswort — Terms of Office: July 8,

1956 (appointed) to December 6, 1956; January 14, 1957 to
December 5, 1962 (died).

29. Frency, Warter M. — Term of Office: January 10, 1927
(elected) to September 13, 1930 (died).

30. FurLerton, Mark A. — Term of Office: January 9, 1899
(elected) to September 21, 1931 (died). Chief Justice: Janu-
ary 12, 1903 to January 9, 1905; April 16, 1928 to January
14, 1929.

31 Grracary, James M. — Term of Office: August 15, 1933
(appointed) to April 29, 1940 (died)}.

32. GoooLog, WiLuiam C. — Term of Office: January 14,
1985 (elected) to July 17, 1988 (resigned).

33. Gorpon, MergitT J. — Term of Office: January 14, 1895

(elected) to June 1, 1900 (resigned). Chief Justice: January
9, 1899 to June 1, 1900.

34. Gosz, Mack F. — Term of Office: January 11, 1909
(appointed) to January 11, 1915 (resigned).

35. Grany, Taomas E. — Terms of Office: November 25,
1942 (temporary appointment pursuant to Laws of 1941,
ch. 201, § 2) to November 30, 1945; January 10, 1949
(elected) to January 10, 1955 (retired). Chief Justice: Janu-
ary 12, 1953 to January 10, 1955,

36. Guy, Ricasrp P. — Term of Office: November 1, 1989
(appointed) to January 8, 2001 (retired). Chief Justice:
January 11, 1999 to January 8, 2001.

37. Haprey, Hiran E, — Terms of Office: March 20, 1901
(temporary appointment pursuant to Act of March 18, 1901)
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xlviii HISTORICAL LISTING OF JUSTICES

to October 7, 1902; January 12, 1903 (elected) to January
11, 1809 (resigned). Chief Justice: January 14, 1907 to
January 11, 1909,

38. Hate, Frang — Term of Office: January 14, 1963
tappointed) to January 13, 1975 (retired). Chief Justice:
January 8, 1973 to January 13, 1975.

39. Hamicron, Ogrris L. — Term of Office: January 22, 1962
(appointed) to January 8, 1979 (retired). Chief Justice:
January 11, 1971 to January 8, 1973.

40. Haneey, Freperick G. — Term of Office: September 6,
1949 (appointed) to July 6, 1956 (resigned). Chief Justice:
January 10, 1955 to July 6, 1956.

41. HersanN, Henry ET. — Term of Office: September 28,
1931 tappointed) to December 1, 1932 (resigned).

42. Hicks, Frovp V. - Term of Office: January 10, 1977
(elected) to January 17, 1982 (resigned).

43. Hite, Marriew W. — Term of Office: January 13, 1947
telected) to December 31, 1969 (retired). Chief Justice:
January 14, 1957 to January 12, 1959.

44, Horcoms, Oscar R, — Terms of Office: January 11,
1916 (elected) to January 10, 1927; April 22, 1927 (ap-
pointed) to January 9, 1939 (retived). Chief Justice: June 1,
1919 to January 10, 1921.

45. Horow1rz, CHarLEs — Term of Office: January 13, 1975
telected) to December 31, 1980 (retired).

46. Hovey, C.R. — Term of Office: September 14, 1921
tappointed) to January 8, 19923 (resigned).

+7. Hovr, Juun P — Term of Office: November 11, 1889
(elected) to dJanuary 11, 1897 (resigned). Chief Justice:
January 14, 1895 to January 11, 1897.

48. Hunter, Rosest T. — Term of Office: October 11, 1957
(appointed) to January 10, 1977 (retired). Chief Justice:
January 13, 1969 to January 11, 1971.

49. Irerand, Farre — Term of Office: January 11, 1999
(elected) to (presently serving).

HISTORICAL LISTING OF JUSTICES xlix

50. Jerrers, CLyDE G. — Term of Office: January 9, 1939
(elected) to August 8, 1949 (vetired). Chief Justice: January
10, 1949 to August 8, 1949.

51. Jounson, CrarLes W. — Term of Office: January 14,
1991 (elected) to (presently serving).

52. MackinrosH, Kenners — Term of Office: March 30,
1918 (appointed) to April 16, 1928 (retired). Chief Justice:
January 10, 1927 to April 16, 1928,

53. Mapsen, BarBara A. — Term of Office: January 11,
1993 (elected) to (presently serving).

54. Mam, JonN F. — Term of Office: September 27, 1912
(appointed) to October 13, 1942 (died). Chief Justice: May

11, 1918 to January 13, 1919; January 8, 1923 to January
12, 1925.

55. Marrery JoserH A. — Term of Office: November 9, 1942
(appointed) to January 15, 1962 (retired). Chief Justice:
January 13, 1947 to January 10, 1949,

56. McGovern, Warter T. — Term of Office: January 8,
1968 (appointed) to May 13, 1971 (resigned).

87. MiLarp, WiLriam J. — Terms of Office: December 1,
1928 (appointed) to January 10, 1949; December 6, 1956
(elected) to January 14, 1957. Chief Justice: January 14,

1935 to January 11, 1937; October 17, 1946 to January 13,
1947.

58. Mrrcuery, Joun R. — Term of Office: May 11, 1918
(appointed) to January 11, 1937 (retired). Chief Justice:
January 14, 1929 to January 12, 1931.

59. Morris, Grorce E. — Term of Office: February 26, 1909
(appointed pursuant to Laws of 1909, ch. 24, permanently

increasing the number of justices) to March 30, 1918 (died).
Chief Justice: January 11, 1915 to January 8, 1917.

60. Mount, Warrace — Term of Office: January 14, 1901
(elected) to September 4, 1921 (died). Chief Justice: Janu-
ary 9, 1905 to January 14, 1907; September 27, 1912 to
January 13, 1913,

61. NeiL, Marsnarr A. — Term of Office: April 24, 1967
(appointed) to November 16, 1972 (resigned).
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1 HISTORICAL LISTING OF JUSTICES

62. Oson, Rares O. — Term of Office: September 10, 1951
tappointed) to January 15, 1955 (died).

63. Orr, RicHarp B, — Term of Office: January 24, 1955
(appointed) to March 31, 1967 (retired). Chief Justice:
January 14, 1963 to January 11, 1965.

64 Owens, Susan — Term of Office: January 8, 2001
(elected) to (presently serving).

65. Parser, Esvierr N. — Term of Office: February 26,
1909 (appointed pursuant to Laws of 1909, ch. 24, perma-
nently increasing the number of justices) to August 15,1933
tretived). Chiet Justice: January 10, 1921 to January 8,
1923.

66. Pearson, VernoN R. — Term of Office: January 18, 1982
(appointed) tu October 31, 1989 (retired). Chief Justice:
January 12, 1987 ta January &, 1989.

67. Pexeris, Rosserie — Term of Office: April 25, 1995
(appointed) to December 12, 1995 {(resigned).

68. PemserToN, Wittan H, — Term of Office: January 8,
1923 (elected) to January 12, 1925 (resigned).
69. Reavis, Jases Brabry — Term of Office: January 11,

1897 (elected) to January 12, 1903. Chief Justice: January
14, 1901 to January 12, 1903 (resigned).

70. Roswvson, Jorn S. — Term of Office: January 11, 1937
telected) to May 21, 1951 (retived). Chief Justice: January
13, 1941 to January 11, 1943.

T1. Roor, Mico A. — Term of Office: January 19, 1905
lappointed pursuant to Laws of 1905, ch 5, permanently
increasing the number of justices) to December 2, 1908
(resigned).

72. RoserLing, Hucl J. — Term of Office: January 10, 1955
telected) to November 26, 1984 (died). Chief Justice: Janu-
ary 11, 1965 to January 9, 1967. -

73. RupkiN, Frang H. — Term of Office: January 10, 1905
(elected) to February 14, 1911 (resigned). Chief Justice:
January 11, 1909 to January 9, 1911.

T4, Sanpers, Ricuarp B. — Term of Office: December 12,
1995 (elected) to (presently serving)

HISTORICAL LISTING OF JUSTICES li

75. ScHWELLENBACH, E.W. — Term of Office: September 3,
1946 (appointed) to September 22, 1957 (died). Chief Jus-
tice: January 8, 1951 to umbcmwv\pw, 1953.

76. Scorr, ErmoNn — Term of Office: November 11, 1889
(elected) to January 9, 1899 (resigned). Chief Justice:
January 11, 1897 to January 1, 1899.

77. SHare, MoreLL E. — Terms of Office: May 28, 1970
(appointed) to January 11, 1971 (resigned), May 13, 1971
(appointed) to December 17, 1971 (resigned).

78. SmvpsoN, Grorge B. — Term of Office: September 20,

1937 (appointed) to January 8, 1951 (resigned). Chief

Justice: January 11, 1943 to January 8, 1945; August 8,
1949 to January 8, 1951.

79. Swrrn, Cuarres Z. — Term of Office: July 18, 1988
(appointed) to December 31, 2002 (retired).

80. Starrorp, CraRLES F. — Term of Office: J anuary 1, 1970
(appointed) to July 3, 1984 (died). Chief Justice: January
13, 1975 to January 10, 1977.

81. Stemerr, Wiriam J. — Term of Office: May 23, 1932
(appointed) to September 12, 1949 (rvetired). Chief Justice:
January 11, 1937 to January 9, 1939.

82. StiLes, Treobore L. — Term of Office: November 11,
1889 (elected) to January 14, 1895 (resigned).

83. Tarmanae, PaiLie A. — Term of Office: J anuary 9, 1995
(elected) to January 8, 2001 (resigned). .

84. Touman, Warren W. — Term of Office: May 11, 1918
(appointed) to September 20, 1937 (retired). Chief Justice:
January 12, 1925 to January 10, 1927; January 12, 1931 to
January 9, 1933.

85. Urter, Roserr F. — Term of Office: December 20, 1971
(appointed) to April 24, 1995 (retired). Chief Justice: Janu-
ary 8, 1979 to January 12, 1981.

86. Weaver, Frank P. — Term of Office: May 21, 1951
(appointed) to May 21, 1970 (retired). Chief Justice: Janu-
ary 12, 1959 to January 9, 1961.

87. WensteR, J. STaNLEY — Term of Office: November 20,
1916 (appointed) to May 11, 1918 (resigned).
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1888
1890
1891
1882
1893
1884
1885
1886
1887
1898
1893
1900
1801
1902
1503
1904
1505
1306
1907
1908
1808
15810
1911
1812
1913
1914
1815
1816
1917
1818
1818
1920

1922
1923
1924
1825
1928
1827
1828

1821

Posrrron 1
Anders
Anders
Anders
Anders
Arnders
Anders
Anders
Anders
Anders
Anders
Anders
Anders
Anders
Anders
Anders
Anders

Anders/Rudiin
Rudkin
Rudkin
Rudkin
Rudkin
Rudidn

Rudkin/Ellis

FElis
Ellis
Elis
Ellis
Ellis
Ellis

Ehis/Tolman
Tolman
Tolman
Tolman
Tolman
Tolman
Tolman
Tolman
Tolman
Tolman
Tolman

Posrom 2
Scott
Seott
Scott
Seott
Scott
Seatt
Scott
Scatt
Scott
Seott

Seott/Fullertan

Fullerton

Fullerton

Fullerton

Fullerton

Fullerton

Fulierton

Fullerton

Fullerian

Fulierton

Fullertar:

Fullerton

Fullerton

Fullerton

Fullerton

Fullerton

Fulierton

Fullerton

Follerton

Fullerton

Fullerton

Fullerton

Fullerton

Fullerton

Fullerton

Fullerton

Fullerton

Fullerton

Fulierton

Fullerton
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Posmmion 3
Dunbar
Dunhar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar
Dunbar

Dunber/Main
Main
Main
Main
Main
Main
Main
Main
Main
Main
Main
Main
Main
Main
Main
Main
Main

Posrmion 4 Posmon 5
Stiles Hoyt
Stiles Hoyt
Stiles Hoyt
Stiles Hoyt
Stiles Hoyt
Stiles Hoyt

Stiles/Gordon Hoyt
Gordon Hoyt
Gordon Hoyt/Reavis
Gordon Reavis
Gardon Reavis

Gordon/White Reavis

‘White/Mount Reavis
Mount Reavis
Mount Reavis/Hadley
Mount Hadley
Mount Hadley
Mount Hadley
Mpuni Hadley
Mount Hadley
Mount Headley/Chadwick
Mount Chadwick
Mount Chadwick
Mount Chadwick
Mount Chadwick
Mount Chadwick
Mount Chadwick
Mount Chadwiclk
Mount Chadwick
Mount Chadwick
Mount‘ Chadwicl/Bridges
Mount Bridges

Mount/Hovey Bridges
Hovey Bridges

Hovey/Pemberton Bridges
Pemberton Bridges
Femberion/Askren Bridges
Askren Bridges
Askren Eridpes/Holcomb
Asicren/hiillard Holecomb
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Posrrion 6

White
White

Root
Root
Root
Root/Chadwitk
Chedwicl/Gose
Gose
Gose
Gose
Gose
Gose
Gose/Holcomb
Holcomb
Holcomb
Holeomb
Holcomb
Holeomb
Holcomb
Holcomb
Holcomb
Holeomb
Holcomb
Holcombs
Holeomb/French
French
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Issue Summaries
Page 2 May 2005 Term

Constitutional Law—Freedom of Speech—Prior Restraint

Whether an antiharassment order prohibiting petitioner from posting
information on the internet about the low-income housing center where

he formerly lived or about its staff or residents was an unconstitutional
prior restraint on speech.

No. 756977-4, In re Trummel (petitioner) v. Mitchell (respondent); Mitchell
(respondent) v. Trununell (petitioner). (6/23/05)

Constitutional Law—Supremacy & Commerce Clauses—Sovereign Im-

munity—Statutory Interpretation—Mixed Radioactive & Nonradioac-
tive Hazardous Waste

Whether the “Cleanup Priority Act,” enacted by the voters as Initia-
tive 297 and codified as chapter 70.105E RCW, can be interpreted in
various particulars so as to avoid either violating on its face the
supremacy and commerce clauses of the U.S. Constitution or overstep-
ping the United States’ waiver of sovereign immunity in the Resource
Conservation and Recovery Act, 42 U.S.C. § 6961(a).

No. 76629-1, United States (plaintiff) v. Hoffinan (defendant). (5/19/05)

Certified Questions from U.S. District Court, Eastern District of Wash.

Criminal Law—TFirst Degree Driving While License Suspended or Re-
voked—Elements—Habitual Trafic Offender Status—Evidence—Suf-
ficiency

Whether a Department of Licensing document stating that a defen-
dant’s license has been “revoked in the first degree” is sufficient to
support & conviction for first degree driving with a revoked license, which

is committed by driving with a [icense that has been revoked because the
driver was a habitual offender.” -

No. 75928-6, State (respondent) v. Smith (Calvin) (petitioner). (6/23/05)
122 Wn. App. 699 (2004)

Criminal Law—Former Jegpardy—Effect of Hung Jury

Whether a guilty verdict on a lesser-included offense, entered after the
jury expressly deadlocks on the greater offense, bars retrial on the
greater offense.

No. 75784-4, State (petitioner) v. Linton (respondent). (5/26/05)
122 Wn. App. 73 (2004)

Issue Summaries Page 3
May 2005 Term

Criminal Law-—Homicide—Justifiable Homicide—Prevention of Felony

Whether the trial court erred by failing to instruct the jury that a
homicide is justified if committed to prevent a robbery.

No. 72919-1, State (respondent) v. Brightman (petitioner). (see also
Criminal Law—Trial—Right to Public Trial—). 16/9/05)
112 Wn. App. 260 (2002)—(published in part)

Criminal Law—Insanity—Confinement—Release from Confinement—
Mental Disease or Defect

Whether a diagnosis that an insanity acquitee suffers from
polysubstance abuse and a “personality disorder not otherwige specified,”
coupled with a finding that she will become dangercus if released,

constitutes sufficient grounds to deny her petition for unconditional
release under chapter 10.77 RCW.

No. 76715-1, State (respondent) v. Kiein (petitioner). (6/7/05)

Crilnéinal Law—Punishment—Sentence—Qutside Standard Range—Va-

idity
Whether, under Blakelyv v. Washingfon. _ 1.8, . 124 8. Ct. 2531, 159

L. Ed. 2d 403 (2004), a jury must decide whether the multiple offense

policy of the Sentencing Reform Act results in a presumptive sentence

that is too lenient, thus justifying an exceptional sentence, {or a defen-
dant whose offender score is greater than nine.

No. 756635-0 (cons. w/76195-7), Stale trerpondent) v. Brown (petitioner);
Personal Restraint Fetition of Brown, Byron Lee Brown (petitioner);
State (respondent) (see also Criminal Law—Search & Seizure—Ve-
hicle Passenger—). (5/10/05}

Criminal Law—Right to Assistance of Counsel—Effective Assistance of
Counsel—Failure to Object to Jury Instruction

Whether counsel represented the defendant ineffectively by agreeing
to instructions that lowered the victim age requirement of third degree
rape to conform to evidence that the victim was vounger than specified by
the third degree rape statute.

No. 75830-1, State (respondent) v. Smith (William) tpetitioner). (5/12/05)
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IN THE MATTER OF PARAGRAPH NUMBERING ORDER

)
FOR OPINIONS PUBLISHED IN THE )
)
)

WASHINGTON REPORTS NO. 25700-B-447

The Supreme Court considered the matter of adding paragraph numbers to the opinions
published in the Washington Reports and the Washington Appellate Reports at its November 4,
2004, en banc conference and unanimously agreed that the following order should be entered.

Now, therefore, it is hereby

ORDERED:

Beginning with the first opinion in 153 Wn.2d, Washington Reports advance sheets and
bound volumes shall incdude sequential paragraph numbers for all Supreme Court opinions.
Beginning with the firstopinion in 124 Wn. App., Washington Appellate Reports advance sheets
and bound volumes shall include sequential paragraph numbers for all Court of Appeals

published opinions.

The paragraph numbers published in the Washington Reports and the Washington Appeliate
Reports are the official paragraph numbers for the case. Although the text of unpublished Court
of Appeals opinions is not included in the Washington Appellate Reports, publishers of
unpublished Court of Appeals opinions may include sequential paragraph numbers in accordance

with the standards set forth in this order.

_— FEach paragraph shall be numbered, starting with §1 in the majority opinion’s first paragraph
and proceeding sequentially through all paragraphs in all concurring and dissenting opinions.

The foliowing format shall be used:

Precede each paragraph number with the paragraph symbol ("4").
Indent the paragraph symbol one pica. Do not include a space between
the paragraph symbol and the paragraph number. Do not surround the
paragraph symbol and number with parentheses or brackets. Insert two.
spaces between the paragraph number and the first word of the

paragraph. Example:
U5 XX 20000 XXX XXXXXK . L . .

When a paragraph is preceded by a boldface bracketed headnote
number, proceed as follows: Indent one pica, boldface bracketed
headnote number(s), two spaces, paragraph symbol, paragraph
number, two spaces, first word of paragraph Examples
[17 L3 XXX XXXXX XXXXXX .
[14-16] 104 XX XXXXXXX, XXXXXXX . . .

Paragraph numbers are added within typeset appendices and other addenda at the end of an

T ———————————————.
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opinion but not within graphic material (e.g., photographs, diagrams, maps, charts).

Paragraph numbersare not added for the following opinion elements:

footnotes
headings (regardess of whether they include words or are no more than a number
or a letter)

indented block guotations

numbered lists

bulleted items

Paragraph numbersare not added for editorial material extraneous to the opinion, including:

signature lines at the end of an opinion; example:
Johnson, Madsen, Ireland, Owens, and Fairhurst, 1J., concur.
subsequent history lines at the end of an opinion; examples:
Motion for reconsideration denied September 30, 2003.
Review denied at 151 Wn.2d 1036 (2004).
bracketed opinion amendment statements preceding an opinion; example:
[As amended byorder of the Supreme Court April 5, 2004.]

reporter's notes

When an indented block guotation is from a source that uses numbered paragraphs, the
paragraph numbers from the source may be used in the citation to the source but are not

included within the indented block gquotation.
Pinpoint citations to Supreme Court and published Court of Appeals opinions are made as

follows:

Before an opinionis published in the official reports, a pinpoint citation should be
made to the slip opinion page or to a Westaw “star page™:

Woodard v. Gram/iow, No. 22039-7-I11, slip op. at 2 (Wash. Ct. App. July 8,

2004). »
Woodard v. Gram/iow, No, 22035-7-II1, 2004 WL 1524714, at *1 (Wash. Ct.

App. July 8,2004).

After an opinion is published in the official reports, a pinpoint citation should be
made to page numbers in the official reports, to paragraph numbers from the official

reports, or to both. Examples:
citation to page numbers in official reports:

State v. Kilburn, 151 Wn.2d 36, 51, 84 P.3d 1215 (2004). _
State v. Kilburn, 151 Wn.2d 36, 51 n.6, 84 P.3d 1215 (2004).

citation to paragraph numbers in official reports:

State v. Kilburn, 151 Wn.2d 36, § 18, 84 P.3d 1215 (ZOO>4).
State v. Kilburn, 151 Wn.2d 36, n.6, 84 P.3d 1215 (2004).

citation to page numbers and paragraph numbers in official reports:
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State v. Kilburn, 151 Wn.2d 36, 51, 1 18, 84 P.3d 1215 (2004).
State v. Kilburn, 151 Wn.2d 36, 51 n.6, 84 P.3d 1215 (2004).

Pinpoint citations tounpublished Court of Appeals opinions are made as follows:

If the source has paragraph numbers, a pinpoint citation should be made to the
paragraph numbers; a Westlaw citation may be added but do not include a “star

page” reference:

Renz v. Dep't of Soc. & Health Servs., noted at 120 Wn. App. 1052, 99 18-23

(2004 ).
Renz v. Dep't of Soc. & Health Servs., noted at 120 Wn. App. 1052, 9% 18-23,

2004 WL 625401.

If the source does not have paragraph numbers, a pinpoint citation should be made
to the slip opinion page or to a Westlaw “star page”:

Fdel v. Amway Corp., noted at 121 Wn. App. 1004, slip op. at 14 (2004).
Edel v. Amway Corp., noted at 121 Wn. App. 1004, 2004 WL 752331, at *9,

When a court order adds one or more paragraphs to an opinion, the new paragraphs are
indicated by using the paragraph number immediately preceding the addition followed by a
lowercase letter. For example, two new paragraphs added after paragraph 17 are numbered

$17a and 917b. :

When a court order deletes one or more paragraphs from an opinion, the paragraph
numbers are skipped and a bracketed statement explammg the deletion is added. Example

when paragraphs 18 and 19 are deleted:
017 o000 XXXIXXKX XXXX XX o vy
[9918, 19 deleted by order of the Supreme Court April 5, 2004.]
020 XXX XX XXXXX . .

DATED at Olympia, Washington this 8th day of Novémber 2004,

For the Court

CHIEF JUSTICE

A Word version of this document is also available.

~ Warning: If the Word version will not open, or you get a blank page when you
attempt to openit, you may want to download it to your computer. To download
the Word version, please review our download instructions,

Courts | Organizations | News | Opinions | Rules | Forms | Directory | Self-Help | FAQ | Library
Back to Top | Privacy and Disclaimer Notices



Exhibi+t D

Office of Reporter of Decisions
STYLE SHEET

This style sheet is effective September 20, 2005 and is subject to revision.

GENERAL PRINCIPLES
1. The Eighteenth Edition of The Bluebook: A Uniform System of Citation 1s the basic citation
resource for Washington appellate court opinions except as noted below. .
2. Ignore the Bluepages sections and tables of the Bluebook (at 3-43 on light blue paper) except
for (1) section B10, at 19-22 (court and litigation documents, a topic not covered elsewhere in
the Bluebook) and (2) table BT.1, at 25-26 (abbreviations for court documents).

Ly

matters not covered by the Bluebook.

The latest edition of 7he Chicago Manual of Style is the authority for punctuation and style

4. Webster's Third New International Dictionary of the English Language 1s the authority for
spelling, including spacing and hyphens between nouns (e.g., boyfriend, girl friend, day care,
baby-sitter). Where two or more spellings are listed, use Webster's preferred spelling rather

than the variant.

5. For matters not covered by the Bluebook, The Chicago Manual of Style, or Webster's, the
Office of Reporter of Decisions applies formal, traditional, noncolloquial English.

ABBREVIATIONS

The followiﬁg abbreviations are used for citing to primary Washington legal materials. The list
replaces the list of abbreviations for Washington materials found in Bluebook table T.1, at 239.

TITLE

Washington Constitution
Revised Code of Washington (Official)
Revised Code of Washington Annotated (West)
Annotated Revised Code of Washington (LEXIS)
Session Laws

special sessions

extraordinary sessions
Washington Reports, Ist & 2d Series
Washington Territory Reports
Washington Appellate Reports
Washington Administrative Code
Washington State Register '

Early Statutes

Ballinger Code

Code of 1881

Hill's Code of Procedure
Hill's General Statutes
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
STEVEN CORK, a single man, LISA No. 23228-0-li
BRIGMAN, a single woman,

Appellants, Division Three

V.

WASHINGTON STATE LIQUOR
CONTROL BOARD, and STATE OF
REVENUE and THE STATE OF
WASHINGTON,

)
)
)
)
)
)
)
) &FPUBLISHED OPINION
)
)
)
)

Respondents.
BROWN, J.—Steven Cork and Lisa Brigman appeal the trial court’'s summary
judgment dismissal of their petition for return of tobacco products and certain personal
property seized by the State as contraband. We reject their constitutional, statutory,
" and exemption contentions involving Ms. Brigman’s Indian status, and affirm.
FACTS
On January 14, 2004, Trooper Joe Pass stopped a van traveling westbound on
Interstate 90 for a traffic violation. Trooper Pass had been given a description of a white
van suspected of transporting untaxed cigarettes f_rom ldaho, which matched the

vehicle, Trooper Pass questioned the driver, Steven Cork, about cardboard boxes in
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the back of the van. Allegedly, Mr. Cork admitted he was transporting untaxed
cigarettes. TrooperPass arrested Mr. Cork and impounded the van.

Pursuant to asearch warrant, the Washington State Liquor Contro! Board

(Board) found 30,600 assorted packs of unstamped, untaxed cigareties. The Board
seized the van and cigarettes, and notified Mr. Cork and Lisa Brigman (the owner of the
van) the property would be forfeited.

-Mr. Cork andMs. Brigman filed a petition in Spokane County Superior Court to
recover the seized property. When deposed, Mr. Cork and Ms. Brigman refused to
answer any questions about the shipment, based on the Fifth Amendment. However,
according to Ms. Brigman’s briefing at the trial court, she is a member of the Spokane
Tribe and has an American Indian business license. According to Ms. Brigman, the
cigarettés wére in route from Plummer, Idaho to the Spokane Indian Reservation at the
time of the stop. |

The Board filed 2a CR 12(b)(6) motion to dismiss the petition. The court granted
the Board's motion on all issues, except whether chapter 82.24 RCW violates the
Commerce Clause. The Board successfully moved for summary judgment on that
remaining. issue. Mr. Cork and Ms. Brigman appeal.

ANALYSIS
The issue is whether the court erred in granting summary judgment dismissal of
Mr. Cork's and Ms. Brigman’s petition for the return of the alleged contraband seized by
the State. Mr. Corkand Ms. Brigman contend the property is not contraband because,

TN
as an Indian, the statutory scheme does not apply to Ms. Brigman in view of federal law
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and constitutional principles. Alternatively, they contend that if state law does apply,
Ms. Brigman is entitled to an exemption.

Summary judgment is appropriate when “the pleadings, affidavits, depositions,
and admissions on fie demonstrate there is no genuine issue of materiél fact and the
moving party is entitied to judgment as a matter of law.” CR 56(c); Folsom v. Burger
King, 135 Wn.2d 658, 663, 958 P.2d 301 (1998). Our inquiry is the same as the trial
court when reviewing summary judgment issues. See id. The facts and reasonable
inferences from the facts are viewed in the light most favorable to the nonmoving party.
See Mountain Park Homeowners Ass'n v. Tydings, 125 Wn.2d 337, 341, 883 P.2d 1383
(1994). Questions of law are reviewed de novo. /d.

Washington imposes an excise tax on all cigarettes sold, used, consumed,
handled, possessed or distributed within the state. RCW 82.24.020. The State coliects
the tax through the sale of cigarette stamps, which must be “affixed on every package of

J

cigarettes” implicated by RCW 82.24.020. RCW 82.24.030(2).

Mr. Cork’s and Ms. Brigman’s main contention is that Washington’s cigarette tax,
as applied to Indians, is contrary to federal and constitutional law. They contend federal
law prevents the State from taxing Indians, the tax is an impermissible burden on
interstate a.nd Indian commerce, differing treatment of military cigarette sales yio!ates
equal protection and stéte privileges and immunities guarantees, and the tax violates
the State’s constitutional guarantee of uniform taxation.

States lack the power {o tax Indian tribé.s, Indian reservation lands or tribal

members residing on Indian reservations without federal statutory authority. Counz‘y of
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Yakima v. Confedernted Tribes & Bands of the Yakima Indian Nation, 502 U.S. 251,
258,112 S. Ct. 683,116 L. Ed. 2d 687 (1992). This state does not have a grant of

federal authority to tax on-reservation activities. See 4 U.S.C. § 109; see also WAC

458-20-192(5) (recognizing that the State may not tax Indians or Indian tribes in Indian
country). Accordingly, Washington’s cigarette excise tax scheme does not apply to
Indians purchasing or selling cigarettes on the reservation of a tribe of which they are
enrolled members. RCW 82.24.040, .900. However, non-Indians and non-tribal
indians, those not enrolled with the tribe where they are doing business, must pay tax
on cigarette retail sales on reservations. WAC 458-20-192(2)(a), (5). And, off-
reservation activities are subject to taxation. See RCW 82.24.040, .900.

Washington’s cigarette excise tax scheme has been upheld by the United States
- Supreme Court. In Washington v. Confederated Tribes of the Colville Indian
Reservation, 447 U 8. 134, 139, 100 S. Ct. 2069, 65 L. Ed. 2d 10 (1980), several Indian
tribes challenged Washington’s imposition of a cigarette tax on non-member indians
and-non-indians. The Court upheld the tax: “Federal statutes, even given the broadest
reading to which they are reasonébly susceptible, cannot be said to pre-empt
Washington’s powerto impose taxes on Indians not members of the Tribe.” /d. at 160-
61. This type of taxis valid so long as the incidence of the tax does not fall on members
of the Indian tribe where the sales are taking place. /d. at 159.

Mr. Cork andMs. Brigman argue Colville is no longer good law in view of
statutory changes. However, because the current version of the statutory scheme does

not impose a tax onmember Indians, it remains valid under federal law. See Nevada v.
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Hicks, 533 U.S. 353,362, 121 8. Ct. 2304, 150 L. Ed. 2d 398 (2001); Oklahoma Tax
Comm’n v. Citizen Band Potowatami Indian Tribe of Oklahoma, 498 U.S. 505, 512, 111
S. Ct. 905, 112 L. Ed. 2d 1112 (1991); United States v. Baker, 63 F.3d 1478 (9th Cir.
1985); Bercier v. Kiga, 127 Wn. App. 809, 820, 103 P.3d 232 (2004), review denied,
155 Wn.2d 1015 (2005). For example, Ms. Brigman’s Indian status does not prevent
the State from imposing an excise tax on her activities off-reservation. Seé Colville, 447
U.S. at 158-61.

Mr. Cork andMs. Brigman broadly assert Washington's cigarette excise tax
violates the Commerce Clause. The Commerce Clause, article |, section 8, Clause 3 of
the United States Constitution, limits the power of the stfates to im'poSe substantial
burdens on interstate commerce. South-Central Timber Dev., Inc. v. Wunnfcke, 467
U.S.B2,87-88,104S. Ct. 2237, 81 L. Ed. 2d 71 (1984). A state law impermissibly
burdens interstate commerce if it facially discriminates against interstate commerce in
favor of state economic interests. State v. Heckel 143 Wn.2d 824, 832, 24 P.3d 404
(2001). If the statute is facially neutral, the benefits must be balanced against the
burdens on interstate commerce. /d. Where a legitimate public interest exists, the
statute “will be upheld unless the burden imposed on such commerce is clearly
excessive in relation to the putative local benefits.” /d. at 832-33 (quoting Pike v. Bruce
Church Inc., 387 U.8. 137, 142, 90 S. Ct. 844, 25 L. Ed. 2d 174 (1070)).

Chapter 82.24 RCW does not openly discriminate against interstate commerce in
favor of Washington state interests; the statute applies evénly to in-state and out-of-

state transactions. Further, the statutes promote a legitimate state interest, the
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generation of revenue. As arg'ued by the Board, the burden on interstate commerce is
minimal, because the tax burden always falls on the consumer.

Without analysis, Mr. Cork and Ms. Brigman assert the Indian Commerce Clause
(U.S.ConsT. art. 1, §8, cl. 3) is violated. State taxes which discriminate against Indian
commerce are invald. Dep’f of Fisheries v. De Watto Fish Co., 100 Wn.2d 588, 572,
674 P.2d 659 (1983). The Commerce Clause does not bar all state taxation of matters
touching the economic interests of Indian tribes, but it prohibits undue discrimination
| against, or burdens bn, indian commerce. Colville, 447 U.S. at 159-61. Here,
Washington’s tax scheme does not unduly burden or discriminate against Indian
commerce becausethe incidence of the tax is on non-Indian or non-tribal indian
consumers. See /d

Mr. Cork andMs. Brigman argue Washington’s cigarette excise tax statutes
violate equal protection principles by exempting transaction.s on military bases but not
Indian reservations. While the United States Supreme Court has upheld taxes for on-
reservation cigarette sales to non-Indians or non-tribal Indians, it has specifically
prohibited state taxes on cigarettes sold to federal instrumentalities, like military bases.
;Sere Colville, 447 U S. at 160; Hancock v. Train, 426 U.S. 167, 178-79, 96 S. Ct. 2008,
48 L. Ed. 2d 555 (1976). Washington's fax scheme simply recognizes this prohibition.
For these reasons, the Ninth Circuit has specifically rejected an identical equal

protection argument See Baker, 63 F.3d at 1490-91.

Mr. Cork andMs. Brigman argue a viclation of the Washington State

Constitutional guarantee of equal privileges. Under article |, section 12, “In]o law shall
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be passed granting lo any citizen, class of citizens, or corporation other than municipal,
privileges or immuniies which upon the same terms shall not equally belong to all
citizens, or corporatons.” Apparently, this argument is also based on the exemption of
military base transactions from the cigarette tax scheme. However, as discussed, the
State is prohibited from taxing federal instrumentalities. Hancock, 426 U.S. at 178-79.

Mr. Cork andMs. Brigman assert the uniform taxation requirements of Article VII,
section 1 of the Washington State Constitution are offended. Taxes must be uniformly
applied to the same class of property so that the burdens of taxaﬁoh are uniformly
distributed. Bond v.Burrows, 103 VWn.2d 153, 157, 690 P.2d 1168 (1984). However,
the uniformity requirement does not apply to excise taxes, such as Washington’s
cigarette tax. See Black v. Stafe, 67 Wn.2d 97, 100, 406 P.2d 761 (1965). |

Without sufficient analysis, Mr. Cork and Ms. Brigman contend chapter 8.24
RCW conflicts with the Treaty of Medicine Creek, the Treaty of Point Elliot, and the
Yakima Treaty. VHowever, Mr. Cork and Ms. Brigmah fail to demonstrate how any of
these treaties preclude the State from imposing a cigarette excise tax on the off-
reservation activities of non-licensed wholesalers. The Colville Court specifically
réjécted a claim thatWashington'’s ex;;ise tax schéme was preempted by these treaties.
See Colville, 447 U.S. at 156.

In sum, Mr. Cork and Ms. Brigman fail to persuade us that Washington’s tax
scheme is invalid as applied to Indians generally. Accordingly, we shift our focus to

their alternative contention that unresolved genuine fact issues remain as to whether

Mr. Cork qualifies for statutory exemptions.
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A Washington licensed wholesaler may possess unstamped cigarettes for a
reasonable time to affix the stamps. RCW 82.24.040(2)(b), .260(1). And, a Washington
licensed wholesalerwho pays a surety bond may possess extra “stock” to conduct
business. RCW 82.24.040(2)(b). Ms. Brigman argues she is a licensed wholesaler.
However, the statute exempts wholesalers licensed in Washington. RCW 82.24.040,
.260(1). Even whenviewed in the light most favorable to Mr. Cork and Ms. Brigman,
the facts merely show she has an American Indian business license; this is not a
Washington state cigarette wholesaler’s license.

Ms. Brigman cites cases she says support her contention the State cannot
require her to obtaina cigarette wholesaler’s license. However, the cited cases do not
.support her position. See Moe v. Confederated Salish & Kooz‘enéi Tribes of the
Flathead Reservation, 425 U.S. 463, 480, 96 S. Ct. 1634, 48 L. Ed. 2d 96 (1976)
(holding an on-resenvation vendor license fee to be impermissible); Cree v. Flores, 157
F.3d 762 (9th Cir. 1998) (challenge to truck license and overweight permit fees).

Further, the statutes exempt sailes by Indian tribal organizations to enrolled
members of the tribe from the stampi'ng requirements. Mr. Cork and Ms. Brigman
' 7corntend Ms. Brigman is an Indian tribal organization. An Indian tribal organization is
statutorily defined as “a federally recognized Indian tribe, or tribal entity, and includes an
Indian wholesaler orretailer that is owned by an Indian Who IS én enrolled tribal member
conducting business under tribal license or similar triba! approval within Indian country.”
RCW 82.24.010(3). Ms. Brigman alleges she is a member of the Spokane Indian tribe.

However, Ms. Brigman does not show she was conducting business under tribal license
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or approval or in Indian country. Thus, this exemption does not apply as a matter of

law.

The statutes exempt the transportation of unstamped cigarettes by a licensed
wholesaler in the wholesaler's own vehicle (RCW 82.24.250(1)(a)), or any individual
Who has given advance notice to the Board (RCW 82.24.250(1)(b)). Mr. Cork and Ms.
Brigman are not licensed wholesalers in Washington. They did not give any notice to
the Board. As a matter of law, Mr. Cork and Ms. vBrigman do not qualify for this
exemption. See also RCW 82.24.500.

While Mr. Cork and Ms. Brigman argue the RCW 82.24.250 notification
requirements are unconstitutionally vague, they never attempted to give t.he Board
notification of the shipment. They have repeatedly asserted they were not required to
give notice. Under th'e circumstances, they do not have standing to challenge its
legality. See Grant County Fire Prot. Dist. No. 5 v. City of Moses Lake, 150 Wn.2d 791,
802, 83 P.3d 419 (2004) (standing requires an interest within the zone of interests being
regulated énd that the chéllenged action caused an “injury in fact.”).

In sum, Mr. Cork and Ms. Brigman possessed, transported and intended to sell
non-exempt, unstamped cigarettes. Thus, the seized cigarettes are contraband subject
to forfeiture. See RCW 82.24.130(1)(a), (1)(b). A court may refuse to return seized
property if it is contraband or subject to forfeiture by statute. State v. Alaway, 64 Wn.
App. 796, 798, 828 P.2d 591 (1992). The cigarettes and other seized property were,

under these facts, therefore, subject to statutory forfeiture.
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We hold the trial court did not err in granting the Board’s motion for summéry

judgment.

Affirmed.

WE CONCUR:
Sweeney, 21! O
Kato, J.
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