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121 Personal Restraint - Grollnds - Burden and Degree of 
Proof. To prevail on a clam not previously rased ,  a personal 
restraint petlktoner must demonstrate by a preponderance of the 
evldence elther (1) constltuhonal error causlng actual and substan- 
tial prejuhce or  (2) nonconstitutlonal error consbtutmg a funda- 
mental defect inherently resulhng m a complete miscarriage of 
Justice 

[3] Personal Restraint - Petition - Timeliness - Statutory 
Limits - Exceptions - SignScant Change in Law - Test. 
Under RCW 10.73.100(6), a personal restraint petition is not time 
barred under RCW 10.73.09011) if the petition is based solely on the 
ground that there has been a significant change in the law and (1) 
the change in the law is material to the petitioner's case and (2) 
s a c i e n t  reasons exist to retroactively apply the changed legal 
standard t o  the petitioner's case. 

[4] Personal Restraint - Petition - Timeliness - Statutory 
Limits - Exceptions - Significant Change in Law - Appel- 
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I OWENS, J. -Vincent Grasso was convicted of first degree 

chili1 rape and first degree child lllolestation in  1994. The 
victim. Grasso's five year old daughter, R.G., took the stand 
ai his trial. In his personal restraint petition, Grasso argues 
that  because the prosecutor gave R.G. permission to answer 
some questions with "I clo11't want to talk about it," R.G. did 
not "testify" within the meaning of the child hearsay 

I 'statute, and adnlission of her hearsay statelllents violatecl 
I his right of confrontation. We llolcl that  Grasso's petition is 
I not procedurally barrecl and the prosecutor's i~lstnlction 
I was indeed iillproper. Yet, setting aside the iilterchanges 

where R.G. answered, "I clon't want to talk about it," tlle 
remainder of ller testin~olly was sufficient to support admis- 
sion of lllost of her hearsay statements. The renlaillillg hear- 
say statenlents were adnlissible on alternative grounds. 

I Thus, we hold that the improper ii-istruction did not 
I result in actual or substantial prejudice and we deny the 

petition. 

I FACTS 

In April 1993, R.G. was living with her aunt,  Tuclier 
Copple. Copple and a friend found R.G. and their other 
young children engaging in  sexualized play. As a result, 
Copple askecl R.G. if she hacl ever been touched on her 
"private parts." 4 Verbatim Report of Proceedings (VR,P) at 
543. Initially, R.G. answered, "No." I d .  After Copple reas- 
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sured R.G. tha t  she was not in trouble, R.G. began crying 
and answered, "Yes." I d .  T'Vllen Copple asked ~ v h o  touched 
her, R.G. answered, "My dad." I d .  

On May 4, 1993, Elaine Metz, a child intei-vlern specialist, 
interviewed R.G. Metz knew only H.G.'s name. her age, and 
the type of charge involved. On a drawing of a child. R.G. 
marked the places where her  dad had touched her, and told 
Metz that her father h a d  touched her 011 s ix  occas io~ls  untiel- 

her clotl~es. She indicated that  her dad had touched 11e1- 
chest and rubbed her vaginal area, and that he had inse~.ted 
his hand inside her vagina and rectum. R.G. stated that slie 
was three when her dad first touched her i11 Illis waj7 

On June 3, 1993, Jean Bourget, a pediatric nurse practi- 
tioner, exami~led R.G. R.G told Bourget that  her dad had 
touchecl her front private part once nlith his hands and it 
hurt .  Bourget's colposcopic exam revealed that  R.G hat1 
an  uilusually large hyllenal opening and a notch i l l  hcl. 
hynlenal tissue, symptolns that  are diagnostic of sexual 
abuse. 

The State charged Grasso with one count of filst deg~  ee 
rape of a child and one count of first degree child molest a 
tion. Before trial, the court conducted a child heal-say 
hearing pursuant to RCW 9A.44.120, under ~vllicll a state 
merit made by a child when under the age of 10, descl-iblng 
any act of sexual contact performed on the child by another, 
is adllllsslble if the court finds (1) sufficiellt ~ndicla of 
reliability and ( 2 )  the child elther ( a )  testifies o r  (13) is 
unavailable, but there is other corroborative evidence of the 
abuse. Judge Gerald L Knight adrnitted the statements 
R.G. made to Metz and Bourget pursuant to the statute 
Althougl~ he initially excluded the disclosure to Copple, 
Judge Knight eventually ruled that  the defense had opened 
the door to admission of those statements. Despite difficultv 
getting her to take the stand, R.G. testified a t  trial but  
denied her dad had abused her. Tlle trlal ended ~ ~ 7 1 t h  a hung 
jury. 

Before Grasso's second trial, R.G. made additioilal state- 
l n e ~ ~ t s  about the abuse in the course of therapy with ICatllg 
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mo. 32574. En Banc. March 3, 2006.1 

I n  the Matter o f  the DiscLpLinary Proceeding Against NEIL 
W. JACKSON, a n  Attorney at Law. 

By an order dated March 3, 2006, the Supreme Court, in 
accordance with ELC 9.2(c), (e), and 13.2, suspended the 
above named attorney from the practice of law for 60 days 
effective March 10, 2006. 

[No. 4977. En Banc. March 9, 2006.1 

In the Matter of the Disciplinary Proceeding Against 
GRAEME H .  STRICKL~ND, J R ,  an Attorney at Law. 

By an order dated March 9,2006, the Supreme Court, in 
accordance with ELC 9.2!c), (e), and 13.2, suspended the 
above named attorney fiom the practice of law for one year 
effective March 16, 2006. 

[No. 16030. En Banc. March 9, 2006.1 

I n  the Matter of the Disciplinary Proceeding Against F. 
DALE JWLD~ a n  Attorney at Law. 

By a.n order dated March 9, 2006, the Supreme Court, in 
accordance with ELC 7.1, suspended the above named 
attorney fiom the  practice of law during the pendency of 
hsciplinary proceehgs .  

[No. 26569. En Banc. March 9, 2006.1 

In the Mutter of the DiscipLinary Proceeding Against 
VICTORIA N .  SMITH,  a n  Attorney at  Law. 

By an order dated March 9, 2006, the Supreme Court, in 
accordance with ELC 9.l(c)(2), 13.2, and 13.9ii), suspended 
the above named attorney from the practice of  law for one 
year effective March 16, 2006. 



PROPOSED RULES OF COURT 

(Published ibr comlllerlt 011131) 

lPursuant t o  an order of'the Supreme Court dated March 
9, 2006, and in accordance with GR gig), the f'ollowing 
proposed changes t o  the Rules of' Court are published fbr 
comment by any in1;eresi;ed party. Comments should be 
submitted t o  the Clerk of the Supreme Court by either U.S. 
mail or Internet e-mail no later than July 10, 2006. Com- 
ments may be sent to the following addresses: P.0. 
Box 40929, Olympia, WA 98504-0929, or Camilla.Faulk- 

9 C Scourts.u7a.gov Comments submitted by e-mail may not 
exceed 1,500 words. 

The cover sheet information as t o  purpose required by GR 
9(e) is included herein solely for information purposes. 

Proposed adoptions of rules are: CrR 4.11 and CrRLJ 
4.11. 

Proposed amendments are: CrR 4.6(a) and CrRLJ 
4.6(aj. 

Additions and deletions are inheated by underlining and 
lining out respectivel~: except where the entire rule is new.] 

CrR 4.6 

DEPOSITIONS 

1.1 i c1 (a) When Taken. Upon a showing that a prospective 
witness may be unable t o  attend or prevented from attend- 
ing a trial or hearing o r  d a witness refuses t o  discuss the 
case with either counsel or does not agree t o  allow his or her 
interview by, or statement to, either counsel t o  be recorded 
by auchotape or other means of verbatim recording, includ- 
ing a court reporter, and that h e e - h e r  such testimony is 
material and that it is necessary to take k d  the 
witness's deposition in order t o  prevent a failure of justice, 
the court at any time after the f l ing of an illdrctrnellt or 
information may upon motion of a party and notice t o  the 
parties order that his GT !'icy the witness's testimony be 
taken by deposition and that ally designated books, papers, 
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Allen. riol~erl S 
~ l l r e d ,  Natacha D. Cl~itltolal~, Matthew Mal-tln 
.kltman, Williani J Chang, Iir~lrln M. 1 ill 

hlderson, Aaron 
, :  
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Arldersoil, Nlcl-iolab 0. 
I'J 

Cllen. Hui-Ling Christula 

Babic, lvlelllla Churas. Jenny 

cook;, John T. 
Coram, Tanya Marie 

Beltzer, Chrstopher A. Cox, Adam 
Crandall Je f ie  Richard 

Brooks, Michael 
R r n t h p r s  .Tnsliiia T 

~ o b l i e ,  Gerald C. 
Donesley, Brian r': 

Y A  U .r Y, i L U l  C I I  Y 

Brown, Stuart Earl Druclrman, Jeffrey J 
Brubalrer, Elnlly J Duncan, Sarah E 
B r u n ~ t  M i r l i a ~ l  Stai-kes Dunn, Iiatherme E 

- . , 
Dylag, Sarah A. Cahn, Randy Jay 



1 Am., Doc: G .  - Ten" of Ofiice: November 7, 1946 
(temporary appointnlent pursuant  to Laws of 1941, ch. 201, 
E ?I t o  September 10, 1947 (resigiedl .  

2 ,  ALcu~urrr ,  G c l ~ ~ i .  L. - Terlli of'  Oflice: January 9, 1995  
(rltctrdr to (presently  serving^. C111ef' Justice: January  8,  
2001 to  (presen1;ly senrii lg).  

3 ,  )J~I~B~:s, Tlj~lvi,~.~ J. -Term of Ofice: November 11, 1889 
(elected) to January  10, 1905 (ret i red) .  Chief Justice: No- 
,,,n,l,p~ 11 1 889 t~ January 9,. 1893. 





F E Z +  
- - f -  

L r r r L d  & G S F  
r' 
5 q F  $ 
3 ;  r; 
C: 
y r c  

s c r ,  
C l Y  ui 
G Y 'L r, 

"+ -a % 
3 LZ E;"r5 L5v F 

F u r :  
' 

a,'6 I 

S F  +' >-+ P Z P  - W 
5 - 
m w  w P w 
$:a c.t. a, a, 
nu1 "a, rs 4 
n i - ~  ? L C  r CJI 



C ry 
CI - 
0 C ; .  

2 1 

I-' 
0 

r h  r 
a3 w 
O C O  a3w pa 

I-' 
tG I-' 

G " $  

g g . 1  a3 
G S + g +  
P, P r- 
y e  3 I+ 
Y Y  K g  
a r ~ ~  
" la-5 
g-w g -z 
w LC 
w m m 8  

U1ID p 

g :  2 
c i g  z ; w g 4  
2 1.3 1 - "0 + 

g I-' md - mc! 
g 5 2 
LO q 
-5 0 c , sg  
P Z *  

2 ~6 
2 
Y 3E 
g 



I - c  - C"hr  
-7 - K g  

F - 
q ?S "E - 

-'oc 
z L C  
t- gzt- " r 
?,. tic 
7 3 2 y  
I s r z  

w + .  
$ < +  
'1 

I-'+ 
1 

5 -+a+ 
0 Ocj m 
-? 

0 g ; s  
3 y n  0 
n C. -? 

!! z o  
" 5 3  E r. E n.? - 

Po.mo~ 1 
Anders 
Anders 
Anders 
Anders 
Anders 
Anders 
Anders 
Anderr 
Anders 
Anders 
Anders 
Anders 
Anders 
Anders 
Anders 
Anders 

AndersiRudlon 
Rudkin 
Rudkin 
Rudkin 
Rudkin 
Rudldn 

R u d u d l l i s  
E l k  
Zllis 
Ellis 
Ellis 
Ellis 
Ell15 

E l l ~ ~ o l m m  
Tolman 
'Iolm an 
Tolman 
Tblman 
T~Ioirnar 
'Iolman 
Tolman 
Tolman 
Tolma? 
l o l m a  

Posrnmr 2 
scott 
Scott 
Scott 
scott 
Scott 
swit 
scott 
scott 
Scdt 
scott 

ScottrFullenoo 
Fullenon 
Fullerton 
Fullerton 
Fullerton 
Fullerton 
Fullerton 
Fullerton 
Fullerlon 
Fullerton 
Fullerton 
Fuherton 
FuUerton 
Fullerton 
Fullerton 
Fullerton 
Fullerton 
Fullerton 
Fullerton 
Fullerron 
Fullercon 
Fullerton 
Fullerton 
Fulierron 
Fullerron 
Fullerton 
Fullerion 
Fullerrori 
Full~rton 
Fullemn 

POSITION 3 
Dunbar 
Dunhar 
Dunbar 
Dunbar  
Dunbar 
Dunbar 
Dunbar 
Dunbar 
Dunbar 
Dunbar 
Dunbar 
Dudoar 
Dunbar 
Dunbar 
Dunbar 
Dunbar  
Dunbar 
Dunbar 
Dunbar 
Dunbar 
Dunbar 
Dunhar 
Dunbar 

DunbarMac 
Main 
Main 
Main 
Main 
M a ~ n  
Main 
hlaln 
Main 
Main 
hlaln 
Main 
Main 
M m  
Main 
Main 
11lairi 

P O ~ O N  4 
 stile^ 
Stiles 
S d e s  
Stiles 
Stiles 
S d e s  

SriieJGordon 
Gordon 
Gordon 
Gordon 
Gordon 

Gardon/White 

WhiWMounl 
Mount 
Mount 
Mount 
Mount 
Mount 
Mount 
Mount 
Mount 
M ~ u n t  
Mount 
Mount 
Mount 
Mount 
Mounr 
Mount 
Mount 
Mount 
Mount, 
Mount 

Alounffliovey 
Hove? 

Horcfl~rniienon 
Pembenon 

Punbenod&keo  
.&hen 
-4shen 

-G.krd.LLiard 

Pos rno~  5 
Hoyt 
Hopt 
Hoyt 
Hoyt 
Ho,yt 
Hoyt 
HoYt 
Aoyl 

B q W R e a n a  
Reavis 
Reavis 
Reams 
Reavis 
Reavis 

ReamdHadIe). 
Hadley 
Hadley 
Hadley 
Hadley 
Hadley 

HedleylChada-lei. 
Chadu6ck 
Chadwjcli 
Chadwick 
Chadwick 
Chadmick 
Chadwick 
Chadwicir 
Chedwick 
Chadnicl; 

Chadw~cldBndger 
Bridges 
Bridges 
Bridges 
Bridges 
Bridges 
Bridges 
Bridges 

BnogadHoicomb 
Holcomt 

P03ll0h' 9 
1889 
1890 
1891 
1892 
1893 
1894 
1895 
1896 
1897 
1896 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1906 

Parker  1909 
Parker 1910 
Parker 1911 
Parker 1912 
Parker 1913 
Parker 1914 
Parker 1915 
Parker 1916 
Parker 1917 
Parker 191E 
Parker 1919 
Parker 1920 
Parker 1921 
Parker 1922 
Parker 1913 
Parker 1524 
Parker 1926 
Parker 1526 
Par l i~ l .  1927 
Unrker lD2E 

White 
White 

Root 
Root 
Root 

RooUChadwicL 
ChsdwlcWGose 

Gose 
Gose 
Gose 
Gose 
Gose 

GosdHolcomb 
Holcomb 
Holcomb 
Holcomb 
Holcomb 
Holcomb 
Holcomb 
Holcomb 
Holcomb 
HolcomL 
HolcomL 
HolcomL 

IiolcombiFrenei 
French 

Crow 
Crow 
Crou 
Crou, 
Croa, M o m s  
Crow h ' loms 
Crow M o m s  
Crou, M o m s  
Crow M o m s  
Crou, M o m s  

Crou*lBausrnan M o m s  
BausrnmAVebster Morris 

Webster Morris 
Websrerfil~tchell hlorrisGvlacioniusi, 

Mitchell Macluntasli 
Mitcbell hlaclunrosli 
hlirci~ell hIacliinrosh 
Mirchell black-mrosti 
M~tchell A4acioniosl~ 
hlirchell hlachntosi .  
hhrcheli hlaclunrosb 
hlirchell 3lacliinroil; 
hhcchel! black5nrosb 
Ivlirchel! h1hlaci;miosl~rieeI~ 



I 2 1'll"l~lllll. 2 
I '  lllll'l~u1, li.1~11, 
1, ~ i l l ~ r ~ u t :  h l i i l~~~  

l ' o l i ~ ~ i i c r ~ i l l l c n ~ ~ t ~ ~ ~  1\1;111, 
i ~ ~ ~ ~ t , ~ ~ c ~ J ~ l J ~ , k t  Aliil~r 

~ { I I I ~ I  ~ I I I I I ,  
llll~kl- h,l rr I I I 

Iililki hlutt, 
l ~ l l l h ~  l \ i i l l l l  

, I I I I I I L ~  k iu l~ )  
I I l l l k l  h1111n 
11 lalti Aliltll 
I I I I ~ I ~ C  l au l r l  
liiuhl AILIIIJ 
lill~kt A~u~~~/l~$c~llen~ 
Bluki Muller) 
Illskt Al~iller~' 
Blnkt hluller) 

I I  hlxllery 
Scliwclli.obacli Alulleq, 
Scltwcllr.nbacli Mulley 
Scltwellcnbacii Millleq 
bcl~wellcnbach Alallery 
Sci1u'~tlicnbacli Alulleq 
SchwtllanLach hlul ler~ 
SchwellenLach hlnileq 
Scl~wrllmbac1~ lvlaliery 
SchwrllcnLacl~ Malleq 
Schwellenbach Mhllen 
srir.,ri,mwunuer Mallery 

Hunter Mallen 
Hunier Mallen 
Hun~er Malien 
Hunter Mallen 
Hunter MalleryMamilror 
Hun~er Hamilcon 
Hunter Hamilton 
Hunter Hamilton 
Hunier Hamilton 
Hunier Hamilron 
Hunter Hamilton 
Hunrer Hamilton 

l,, ,~ll,<,,.  4 
hlillurd 
h,l~llitrd 
l!'lllll~r~l 
Jv1,Ili~rn 
hl tlli~l.il 
hlsll,lrd 
klillilrd 
lvl~ll~~rtl 
lillllitrd 
hlillurd 
Aliliard 
hlillurd 
Alillurd 
Alill~rd 
Rlilldrd 
hlillnrd 
A41iiard 
hltllord 
Millurd 
hlillard 

hl~ll~~rULrudl 
Lt,udy 
Liri~d)' 
Grad? 
Gradg 
Lrady 

GrvavNtusell~nl 
Iiosellin~ 
.Eioselllnl 
Husellmt 
Hoselllnj 
Iioselllu 
Iiusrllm 
Rosellinj 
rtoselllni 
Hosellini 
XoseUldi 
Hosellim 
Roselhni 
Eiosellin5 
Roselhm 

J i i l i i l ~ l l l l l ,  [, 
li<llcolllli 
iilll~llllill 
l i l l l l . l l l l l l l  

Ili,lcun~L 
Illll~lillll~ 
iIoler~ri~L 
l l l l l ~ ~ l l l i ~  
li~lll~"lllll 
I - l~~ lc t~ rn i  
ill,lcutlll, 

ll~~lcu~ril~/Julir~~ 
.Idlers 
.lcllerh 
,Iciiert 
Jrlirrb 
Jcflcrb 
.Jotlrrt 
Jtilerb 
Jefiers 
Jcfirrb 

~Icllarsllinmlcr. 
llamley 
Humley 
Hunlley 
Hamley 
H a m l g  
Hhmley 

huln,~vF#lr,crlMil,"rd 
F~rer/Miilard 

Foster 
Foster 
Foster 
Fosrer 
Foster 
Hal£ 
Hale 
Hale 
Hale 
Hale 
Hale 
Hal£ 

l',,\l~rlc,l, 1, 
I ' I ~ c I I ~ I ~  

lb,,.,,, l,/liucl~: 
ilc.l,lcr 

ll~.,.l~l/h~allr'r, 
S11!111erl 
sll.,l,l.ri 
S ru~~rc r l  
hrt.118cr1 
S ~ ~ . I I , L . ~ I  
~ L C I I I C ~ ~  
SLiallicrl 
SLuljrcrL 
SLrll~rrl 
SLclilcrt 
SLuillrn 
S~c inc r l  
S ~ r r ~ r e r l  
Stelnerl 
Sttilrerl 
S ~ r i l ~ e r l  

brc~ncrilIJanwort1~ 
DonworLl~ 
T~unwortl, 
bunu'ol i l~ 
Dunwortll 
bunworth 
Donworth 
Donworth 
Donwort11 
Donworth 
Donworth 
Donworth 
Donworth 
Donworth 
Donworth 
Donworth 
Donworth 
Donworth 
Donworth 
hlcGo%rern 
AlcGovern 

I'11t11111!! 7 
IvI>I L ~ I C I I  
AIILcI!I:I! 
lv1ll.cl,cll 
h l l ~ ~ l ~ c l !  
Al~icl~ell 
~ I I L L I I ~ I I  
Al~l.rltel! 
Allicl~ull 

h l ~ ~ ~ r ~ ~ ~ i l l i < ~ l ~ ~ r ~ ~ ~ ~ ~ ~  

l i ~ ~ l , ~ ~ t t i u ~ ~  
I L l i ~ l I l h ~ l ~  

ltulilr,sol> 
lillillllhull 
Itub~nsot~ 
lioi~lnfiui~ 
liul,~nbot~ 
IioI,lnsol, 
Itublnso~. 
lir~blnsun 
I tul~t~aon 
Itob~nsor~ 
Itoblnson 

Jioia~annNiravcl 
Weaver 
Weaver 
firaver 
Weaver 
Weaver 
Wruver 
Weaver 
Weaver 
Weaver 
Weaver 
Weaver 
Weaver 
Weaver 
Weaver 
Weaver 
Weaver 
Weaver 
Weaver 

I ~ , ~ I ~ ~ I c , , !  L 
licals 
Ijual: 
Jiuult- 
l1klilh 
1ic:lI~ 
l,,.i!l5 
l i ~ u l h  
i r c u i ~  
111:irIi 
Ijcuic 
lillalt 
l3cal6 
Heath 
Liealc 
I<ealh 
b e a k  
Ijcalt 

llcillbiALic1 
A l ~ u I i h ~ l ~  

Lianls 
Liualh 
Licals 

lleulh101s0r~ 
Olson 
Olson 
Dlhun 

Oi~on10~1 
O n  
Otl  
Ott 
O n  
On 
O d  
Ott 
Otr 
Otr 
Ott 
Oc1 

OrWNeil 
Neil 
Nei! 

lJt33rl~l,,,: k, 
>'uI'JL~> 192:~  
' L  iHY0 
~ ~ ~ 1 ~ 1 ~ ~ 1  1  $J;lJ 
I (935 

l't~?l,~.v/~.,:,~,,~l,l I $l:j:i 
I \  lil:lil 
~ . I I ~ I ' u ~ ~ I I \  IH3:, 
(WI'UEIIL~ Jkl:il, 
~~ l~I '~ !2111 \  I!l:i7 
( ~ c r u g l ~ t )  lYYh 
i.i.rit.Pht) 15139 

Lu~u~!lilvll.rt~~rr~ 1 5 4 0  
IIr lvn 1911 

i~r~cr/Lrud, ,  1942 
Grad? I943  
Grad)  1944 

L~rud.~~/l~rrvr, 194.5 
~ J ~ ~ ~ ~ c ~ / ~ I J ~ ~ ! ~ ~ I I ~  1946 
Lon~~ellp/Hill 1847 

Ilili 1P4b 
llill 15149 
Hill 1950 
Hill 1951 
llill 1952 
Hill 1Q59 
Hill 1954 
Hill 1955 
Hill 1Y5G 
Hill 1957 
Hill 1556 
Hill 1955 
Hill 1960 
Hill 1961 
Hill 1962 
Hill 1963 
Hill 1964 
Hill 1965 
Hil: 1566 
Hill 1967 
Hill 1966 
Hill 1969 

P D ~ ~ O N  1 
Finley 
F d e g  
Flnley 
Finley 
Fmley 
Finley 

FdeyiDoll~ver 
Dolhver 
Doi1;ver 
Dolliver 
Dolliver 
Dolllver 
Dolliver 
Dolliver 
Dolliver 
Dolhver 
Dolhver 
Dolhver 
Dolliver 
Dolliver 
Dolliver 
Dolliver 
Dolliver 
Dolliver 
Dolliver 
Doliiver 
Dolliver 
Dolliver 
Dolliver 
Ireland 
Ireland 
Ireland 
Ireland 
Ireland 

POSITION 2 
Hunter 
Hunter 
Hunter 
Hunwr 
Hunter 
Hunter 
Hunter 

Hmterficks 
Hick5 
Hicks 
Hicks 
Hick£ 

%ckrlPmson 

Pearson 
Pearson 
Pearson 
Peanon 
Pearson 
Pearson 

PenrmdGuy 
Gu!' 
Guy 
Guy 
Guy 
Gu!' 
Guy 
Gu)- 
Guy 
Guy 
Gui 
Guy 

Owens 
Owens 
Owens 

POSITION 3 
Hamilton 
Hamilton 
Hamilcon 
Hamilcon 
Hamilton 
Hamilton 
Hamilton 
Hamilton 
Hamilron 

BamilmdTIlliams 
R7i lli  am^ 

Williams 
Williams 
U'illiams 
U'ilhams 

Will~amsIGoodloe 
Goodloe 
Goodloe 

GoodloelSmith 
Smith 
Snlith 
Smith 
Smith 
Smith 
Smith 
Snljth 
Smith 
Smith 
Smtth 
Snlith 
Smith 
Smith 

Fairhurst 
Pairhurst 

Posmox 4 
R o s e l E  
Rosellini 
Rose& 
Fhsellini 
Roseliini 
Rosellini 
Rosellini 
Rosellini 
Rosellini 
R o s e l b i  
Rosellini 
RoseUini 
Rosellini 
Rosellini 
Roselhni 
Callow 
Callon, 
Callow 
Callou, 
Callour 
Callou7 

Jnllnson 
Jollnson 
Johnson 
Johnson 
Johnson 
Johnson 
Johnson 
Johnson 
Johnson 
Johnson 
Johnson 
Johnson 
Julmson 

Pornoh- 5 
Hale 
Hale 
Hale 
Hale 
Hale 

HsleMoromPltz 
Horouitz 
Horowitz 
Horowitz 
Horowitz 
Horowitz 

Dore 
Dore 
Dore 
Dore 
Dore 
Dore 
Dore 
Dore 
Dare 
Dore 
Dare 
Dore 

htadsen 
Titadsen 
Madsen 
hladsen 
hladsen 
Madsen 
lrladsen 
hladsen 
hladsen 
hladsen 
Atadsen 

'PosmoN 6 Pornor! 7 
McGovern IVeaverISharp 

~&~~mlsharp~hzr  SharpfWnght 
Utter Wrighr 
Utter Wright 
Utter Wnght 
Utter Wright 
.Utter Wright 
Utter UTright 
Utter W-right 
Utter Wright 
Utter m7right 
Utier Dimrmck 
Utter Dimm~ck 
Utter Dlmmick 
Utter Dimmiclr 
Utter D~mm~ddLIurham 
Utter Durham 
Utter Durham 
Utter Durham 
Utter Durham 
Utter Durham 
Utter Durllam 
u t t e r  Durham 
Utter Dudlam 
Utter Durl~am 

ururPeke18siswdrn Durham 
Sanders Durham 
Sanders Durham 
Sanders Durham 
Sanders Durham 
Sanders Bridge 
Sanders Bridge 
Sanders Bridge 
Sanders Bridge 

POSITION 8 
Neil 
Neil 

N~l lBracbmbacb 
Brachtenbach 
Brachtenbach 
Brachtenbach 
Brachtenbach 
Brachtenbach 
Brachrenbach 
Brachtenbach 
Brachtenbach 
Brachtenbacb 
Brachtenbach 
Brachtenhach 
Brachtenbach 
Brachtenbacll 
Brachtenbach 
Brachtenbach 
Braclltenhach 
Braclltenhach 
Brachtenbach 
Brachteubach 
Brachtenbach 
Brachtenbach 
Brachtenbach 

Alexander 
Alexander 
Alexander 
Alexander 
Alexander 
.Qexander 
Alexander 
.Uexander 
.4lesander 

P o s m o ~  9 
Stafiord 1970 
Stafford 1971 
Stafford 1972 
Staflord 1973 
StkfTord 1974 
Stafford 1975 
Stafford 1976 
Stafford 1977 
Stafford 1976 
Srafford 1979 
StaEord 1930 
Stafford 1981 
Stafford 1982 
Stafford 1963 

s~&~d~hndemer 1384 
Andersen 1985 
Andersen 1986 
Andersen 1987 
Andersen 1988 
Andersen 1989 
Andersen 1990 
Andersen 1991 
Andersen 1992 
Andersen 1993 
Andersen 1994 
Talniadge 1995 
Talmadge 1996 
Talmadge 1997 
Talmadge 1996 
Talmadge 1999 
Talmadgt 2000 
Chambers 2001 
Cliambers 2003 
Chembers 2004 



Official Advance Sheets \,>/ 

Washington Reports 
Containing Cases Determined in the 

Supreme Court of Washington 

i 153 Wn.2d 812-10, 1032 No. 9 

Cumulative TA.l3LE O F  CASES and SUBJECT INDEX 
in This Issue 

ISSUE SUMMARIES FOR MAY TERM 
in This Advance Sheet 

May 10,2005 
Commission on Judicial Conduct, Preproposal Statement of Inquiry 

Relating t o  Rule 24(b) (81 ............................. ..- ............................ ff 1032 

Cases Reported in This Issue 
Page 

! Alvarez v. Banach ................................. .. ..................................................... 834 
.................................................................................................. Mohr v. Grant 812 
................................................................................................. State v. Pettitt 842 

State 1,. Tandecki ........................................................................................... 842 

Notations of Petitions for Review 
and Selected Motions for Discretionary Review 

Ln re Pere. Restraint of Washmgton .......................................................... 1032 

LexisNexism 1 701 East Water Street 

i: Charlottesville, Vrgima 22906-7587 

1 -* Customer Service: (800) 542-0957 wmw.lexis.com 

1 
j-_ 





Yage 2 Issue Suinmaries 
May 2005 Term 

Constitutional Law-Freedom of Speech-Prior Restraint 
Whether a n  antiharassment order ~ roh ib i t ing  petitioner from post-i~lg 

information on the internet about the  low-income housing center where 
he formerly lived or about i ts  staff or residents was an unconstitutional 
prior restraint on speech. 
No. 75977-4, I?. re TFu7ii.iisel (petitioner) u. Mitchell (respondent); Mitchell 

(respondent) u. 17unzi7zell (petitioner). (6/23/05) 

Issue Summaries 
May 2005 Term 

I'age 3 

Criminal Law-Homicid-Justifiable HomicidePrevention of Felony 
Whether the trial court erred by failing to instruct the jury that a 

homicide is justified if committed to prevent a robbery 
No. 72919-1, Stafe (respondent) L?. Brrgl~fn~on (petitioner). (see nlso 

Criminal Law-Trial-Right to Public Trial-) (619105) 
112 Wn. App. 260 (2002b(published in part)  

Constitutional Law-Supremacy & Commerce Clauses-Sovereign Im- 
munity-Statutory Interpretation-Mixed Radioactive & Nonradioac- 
tive Hazardous Waste 
Whrtller tlle "Cleanup Priority Art," enacted by the votrrs a s  Initia- 

tive 297 and codified a s  chapter 70.105E RCW, can be interpreted in  
~ ~ a r i o u s  par t~rulars  so a s  to avoid either violating on i ts  face the 
supIeniacy and commerce clauses of the  U.S. Constitution or overstep- 
ping the United States' waiver of sovereign immunity in  the  Resource 
Conservation and Recovery Act, 42 U.S.C. 5 G9G1(a). 
No 76629-1, Unzted Stafes (plaintifn u. Hoffiizan (defendant). (5119105) 
Certified Questions from U.S. Dist,rict Court, Eastern District of Wash. 

Criminal Law-First, Degree Driving While License Suspended or Re- 
volred-Elements-Habitual Traffic Offender Status-Evidence-Suf- 
ficiency 
Whether a Department of Licensing document stating tha t  a defen- 

tlnnt's license has been "revoked in  the  first degree" is sufficient to 
support a conviction for first degree driving with a revolred license, which 
is committed by driving wit11 a license tha t  has been revoked because the  
driver was a habitual offender. 

No. 75928-6, Sta,fe (respondent) v. Sntith (Ca.Zvii~J (petitioner). (6123105) 
122 Wn. App. 699 (2004) 

Criminal Lam-Former Jeopardy-Effect of Hung Jury 
\VIlether a guilty verdict on a lesser-included offel'ense, entered after the  

jury expressly deadlocks on the greater offense, bars retrial on the  
grealer offense. 
No. 75784-4, Stafe (petitioner) u. Lintoil (respondent). (5126105) 
122 Wn. App. 73 (2004) 

Criminal Law-Insanity-Confinement-Release from Cnnfinement- 
Mental Disease or Defect 
Whether a diagnosis tha t  a n  insanlto acqu~tee  suffers from 

polysubstance abuse and a "personality disorder not otherxnse spec~fied,' 
coupled with a finding that  she nil1 become dangerouq if released. 
constitutes sufficient grounds to deny her pet l t~on for uncondlt~onal 
release under chapter 10 77 RCT?' 
No. 75715-1, Sfafe (respondent) r1 h7ern (petitionrr) 16/7/05) 

Criminal Law-PunishmentSen tenc4u t . s id r  St.andard Rangr-Va- 
1idit.y 
Whether, under B lo lwl~~  tl. \Vasliii7gforl. - 1r.S. -. 3 24 S. Ct. 2531. 159 

I,. Ed. 2d 403 (2004), a jury must decide n . h e t l ~ ~ r  the multiple off ens^ 
policy of t.he Sentencing Reform Act results ill a p r ~ s ~ i r n p t i ~ e  sentrnce 
tha t  is t,oo lenient.. thus justifving an exc~pt.ional sentence. for a defell- 
dant. whose ofender score is greater than nine. 
No. 75635-0 [cons. n-176195-7). Stoic (respondent l 7, .  Br-nic-i7 (petitioner): 

Per.soilol Restr-(lint F'~<iiioii or Rr.o~~~ri .  B>-~-[in Lse RI-on-11 c l l ~ t i t i o n ~ ~ - ) ;  
St,at e ( respond~nt)  (see also Crilninal Lav --SP~I-ch R- Seizul-e-VP- 0 bicle Passenger-). (5/10/051 

Clrinli~ial Lax-Right to Aes i s t an r~  of Cuuna~l--Effective Assistanre of 
Counsel-Failure to Ol?ject t.o Jurj- 111st1-uctinn 
Mrhether counsrl rep]-earnted the def~ntlnnt iileffrrti\-eI~- by ayr'rriiig 

t.o inst,~-uct,ions that  1077-ered the r i r t i ~ n  a g ~  J - P ~ I I ~ I . P I I I P I ~ ~  n f  third r1~g1.p~ 
rape to  confol-~u to ~ r i d e n c e  that. the victim was yriuueeI- than specif ed I,!- 
the t;hil.cl degree rape statute. 

No. 75830-1, jSfoic (respondent 11: SIIII'J~ (7T11Jioiil) i I lr t if in~1~r).  (5/12/05 1 
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THE SUPREME COURT OF WASHINGTON 

IN THE MATTER OF PARAGRAPH NUMBERING 1 O R D E R  
FOR OPINIONS PUBLISHED IN THE ) 
WASHINGTON REPORTS ) N O .  25700-8-447 

) 

The Supreme Courtconsidered the matter  of adding paragraph numbers to t h e  opinions 
published i n  the Washington Reports and the Washington Appellate Reports a t  its November  4, 
2004, en banc conference and unanimously agreed tha t  t h e  following order should be e n t e r e d .  

Now, therefore, it is hereby 

ORDERED: 

Beginning with the frrst opinion in 153 Wn.2d, Washington Reports advance s h e e t s  a n d  
bound volumes shall include sequential paragraph numbers for all Supreme Court opinions.  
Beginning with the firstopinion in 1 2 4  Wn. App., Washington Appellate Reports advance  s h e e t s  
and bound volumes shall include sequential paragraph numbers  for all Court of Appeals 
published opinions. 

The paragraph numbers published in the Washington Reports and the Washington Appellate 
Reports are the official paragra9h numbers for the  case .  Although the text of unpublished Court 
of Appeals opinions is not included in the  Washington Appellate Reports, publishers of 
unpublished Court of Appeals opinions may include sequential  paragraph n u m b e r s  in a c c o r d a n c e  
with the standards se t  forth in this order. 

c-- 
Each paragraph shall b e  numbered, starting with 11 in t h e  majority opinion's first p a r a g r a p h  

and proceeding sequentially through all paragraphs in all concurring and dissenting opinions. 

The following format shall be used: 

Precede each paragraph number with the paragraph symbol ("I"). 
Indent the paragraph symbol one pica. Do no t  include a space between 
the paragraph symbol and t h e  paragraph number .  Do not surround t h e  
paragraph symbol and number with parentheses  or  brackets. I n s e r t  two 
spaces between the  paragraph number and t h e  first word of t h e  
paragraph. Example: 

75 Xx xxxx xxx xxxxxx . . . . 

When a paragraph is preceded by a boldface bracketed headnote 
number, proceed a s  follows: Indent one pica, boldface bracketed 
headnote number(s), two spaces,  paragraph s y m b ~ i ,  paragraph 

.. 
number, two spaces ,  first word of paragraph. Examples: 

[I] 713 xxx xxxxx xxxxxx . . . . 
[14-161 n 104 XX XXXXXXX, xxxxxxx , , . . 

Paragraph numbers are added within typeset  appendices and other addenda a t  t h e  end  of a n  
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opinion bu: not withir! graphic material (e. i ; . ,  photographs, diagrams, maps, charts). 

Paragraph numbersare not added for the following op~n ion  elements: 

footnotes 
headings (regardless of  whether they include words or are no more than a number  
or a letter) 
indented block quotations 
numbered lists 
bulleted items 

Paragraph numbersare no t  added for editorial material extraneous to the opinion, inc lud ing ;  

signature lines a t  the end of an opinion; example: 
Johnson, Madsen, Ireland, Owens, and Fairhurst, JJ., concur. 

subsequent history lines a t  the end of an opinion; examples: 
Motion for reconsideration denied September 30, 2003. 
Review denied at 151 Wn.2d 1036 (2004). 

bracketed opinion amendment statements preceding an opinion; example: 
[As amended by order of the Supreme Court April 5, 2004.3 

reporter's notes 

When an indented block quotation is f rom a source tha t  uses numbered paragraphs, t h e  
paragraph numbers from the  source may be used in the citation to  the source but a re  no t  
included within the indented block quotation. 

Pinpoint citations tosupreme Court and published Couri  of  Appeals opinions a re  made a s  
follows: 

Sefore an opinionis published in the official reports, a pinpoint citation should b e  
made t o  the slip opinion page or to a Westlaw "star page": 

Woodard v ,  Gramlow, No. 22039-7-111, slip op, a t  2 (Wash. Ct. App. July 8, 
2004). 
Woodard v. Gramlow, No, 22039-7-111, 2004 WL 1524714, at *I (Wash. Ct. 
App, July B, 2004). 

After an opinion i s  published in  the official reports, a pinpoint citation should be 
made t o  page numbers in the official reports, to  paragraph numbers f rom t h e  official 
reports, or to both, Examples: 

citation to page numbers in official reports: 

State v. Kilburn, 1 5 1  Wn,2d 36, 51, 84 P.3d 1215 (2004). 
State v. Kilburn, 1 5 1  Wn.2d 36, 5 1  n .6 ,  84 P.3d 1215 (2004). 

citation t o  paragraph numbers in official reports: 

State v. Kilburn, 151 Wn.2d 36, n 18, 84 P.3d 1 2 1 5  (2004). 
State v. Kilburn, 1 5 1  Wn.2d 36, n.6, 84  P.3d 1215  (2004). 

citation to page numbers and paragraph numbers in official reports: 
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State v .  Kilburn, 1 5 1  Wn.2d 36, 51,  fl IE,  84 P.3d 1215  (2004) .  
State v .  Kilburn, 1 5 1  Wn.Zd 35, 5 1  n.6, 64 P.3d 1215 (2004).  

Pinpoint citations tounpublished Court of Appeals opinions are  made a s  fallows: 

If the source has paragraph numbers, a pinpornt citation should be m a d e  to  t h e  
paragraph numbers; a Westlaw citation may be added but do not include a "s tar  
page" reference: 

Renz v. Dep't o f 5 o c .  6( Health Servs. ,  noted a t  120 Wn. App. 1 0 5 2 ,  1 7  1 8 - 2 3  
(2004).  
Renz v. Dep't of Soc.  & Health Servs . ,  noted a t  120 W n .  App. 1 0 5 2 ,  7 7  18-23 ,  
2004 WL 629401. 

If the source does not have paragraph numbers,  a p in~o in t  citation should be  m a d e  
to the slip opinion page or to  a Westlaw "star  page": 

Edel v. Amway Corp., noted a t  1 2 1  Wn. App. 1004, slip op. a t  14 (2004) .  
Edel v. Amway Corp., noted a t  1 2 1  Wn. App. 1004, 2004 WL 7 9 2 3 3 1 ,  a t  "9. 

When a court orderadds one  o r  more paragraphs to  an opinion, the  new paragraphs  a r e  
indicated by using the paragraph number  immediately preceding the  addition followed by a 
lowercase letter. For example, two new paragraphs added after paragraph 17 a r e  n u m b e r e d  
717a and 717b. 

When a court order deletes o n e  or  more paragraphs from an opinion, t h e  pa ragraph  
numbers a re  skipped and a bracketed s ta tement  explaining the deletion is added .  Example  
when paragraphs 18 and 1 9  a r e  deleted:  

n17 Xxxxxxx xxxxxxxx xxxx xx . . , . 
[7118, 1 9  deleted by order of the  Supreme Court April 5, 2004.1 
720 X x x  xxxxxxxx xxxxx . . . . 

DATED a t  Olympia, Washington this 8th day of November 2004. 

For t h e  Court 

CHIEF JUSTICE 

A Word version of this document is also available. 

Warning: If the Word version will not open, or  you get  a blank page when  you 
attempt to  open it, you may want to download it to  your computer. To download 
the Word version, please review our download instructions. 
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Office of Reporter of Decisions 
STYLE SHEET 

This s ~ j ~ l c  sizeet is efective September 20, 2005 and is subject to  revision. 

GENERAL PRINCIPLES 
1. The Eighteenth Edition of The Bluebook: A Un$orm System ofcitation is the basic citation 

resource for Washington appellate court opinions except as noted below. 
2. Ignore the Bluepages sections and tables of the Bluebook (at 3-43 on light blue paper) except 

for (I)  section B10, at 19-22 (court and litigation documents, a topic not covered elsewhere in 
the Bluebook) and (2) table BT. 1, at 25-26 (abbreviations for court documents). 

3. The latest edition of The Chicago Manual ofSty1e is the authority for punctuation and style 
matters not covered by the Bluebook. 

4 HJebster's Third New1 International Dictionary ofthe English Language is the authority for 
spelling, including spacing and hyphens between nouns (e.g., boyhend, g r l  fnend, day care; 
baby-sitter). Where two or more spellings are listed, use Webster's preferred spelling rather 
than the variant. 

5. For matters not covered by the Bluebook, The Chicago Manual ofSfyle, or EJebster's, the 
Office of Reporter of Decisions applies formal, traditional, noncolloquial English. 

ABBREVLATI ONS 
The following abbreviations are used for citing to primary Washgton  legal materials. The list 
replaces the list of abbreviations for Washmgton materials found in Bluebook table T .  1, at 239. 

TITLE 

Washmgton Constitution 
Revised Code of Washngton (Official) 
Revised Code of Washgton Annotated (West) 
Annotated Revised Code of Washington (LEXS) 
Session Laws 
special sessions 
extraordinary sessions 

Washgton Reports, 1st & 2d Series 
Washington Territory Reports 
Washington Appellate Reports 
Washington Administrative Code 
Washington State Regster 

ABBREVIATION 

Const. art. VI, 5 1 
RCW 
RCWA 
ARCW 
Laws of 2002, ch. 107, 5 3 
Laws of 1995,2d Spec. Sess., ch. 14, 5 21 
Laws of 1963, 1st Ex. Sess., ch. 26 
Wash.; Wn.2d 
Wash. Terr. 
Wn. App. 
WAC 
Wash. St. Reg. 

Early Statutes 

Ballinger Code Bal. Code 
Code of 1881 Code of 1 88 1 
Hill's Code of Procedure Hill's Code of Proc. 
Hill's General Statutes Hill's Gen. Stat. 
Pierce's Code Pierce's Code 
Remington's Revised Statutes Rem. Rev. Stat. 
Remington's 1915 Code Rem. 19 1 5 Code 

Note: In citations, "Const.," "Laws," and the names of codes are printed in the official reports in 
large and small caps, but ordinagv typeface is acceptable in manuscript opinions. In text, both the 
official reports and manuscript opinions use ordinruy typeface. 



EXCEPTIONS TO BLUEBOOK 

1. Exception to Bluebook rules 2. I & 2.2, at 54-57: Ignore rules about using roman type for case 
names. Case names should be in italics no matter where or how they are used. 

2. Exception to Bluebook rule 5.3 (b)(iv) at 71 : The deletion of matter after the final punctuation of 
a sentence may be indicated by a three-dot ellipsis. 

3 ,  Exceptions to Blueboof: rule 6.2(a) at 73-74: In text: spell out numbers zero to nine. Use arabic 
numerals for highel.numbers. Use colmnas in numbers 1,000 and higher (e.g., 9,876) except 
when citing a page number in a case or court document. 

4. Exception to Bluebook rule 6.2(d) at 74: In text, always write out "percent" rather than using a 
percentage s'ign (Yo). 

5 .  Exception to Bluebook rule 8, at 76-78: Ignore t h s  section. The Reporter's Office generally 
follows The Chicago Manual ofstyle to resolve capitalization issues although, other than 
capitalizing proper nouns and maintaining consistency throughout the opinion, the judicial 
author's preference governs. 

6. Exception to Blueboolcrule 10.2.1 (a) at 82: When a case has both an adversary and a 
nonadversary name, cite to the first case name in the official reports caption only. 

7.  Exception to Bluebook rule 1 0.3.1, at 86-87 and table T. 1 : Cite official reports and regional 
reporters for all cases for whch official reports are published. For California, Illinois, and New 
York, include the state specific reporter (Cal. Rptr. 3d, 111. Dec., N.Y.S.2d) in addition to the 
official reports and regonal reporters. For Washg ton  cases, pinpoint citations are made to 
Wn.2d or 1711. App. pages, paragraph numbers, or both; pinpoint citations to P., P.2d, or P.3d 
pages are optional; pinpoint citations should not be made to P.3d paragraph numbers. For non- 
Washgton cases, pinpoint citations are made to the official report or the unofficial report. 
Maintain consistency throughout the opinion. 

8. Exception to Bluebook rule 10.7.1 (c) at 93-94: "Overruled by7' (or "abrogated by") is 
appropriate when a case explicitly repudiates (or effectively ovemles or departs fi-om) an earlier 
decision of a lower court as well as an earlier decision of the same court. 

9. Exception to Bluebook rule 12.3.2, at 105-06: Do not add the year in parentheses after a citation 
to a presently effective version of a statute or code. 

10. Exception to Bluebookrule 12.8.2, at 110: Do not add "Wash." for codes and ordinances of 
Washgton local governments. Do not add the year in parentheses after a citation to a 
presently effective version of a local code or ordinance. 

1 1. Exception to Bluebook table T. 1, at 193 : Cite United States Supreme Court cases as follows: 

- U.S. , S. Ct. , L. Ed. or L. Ed. 2d - (year). 

ADDITIONS TO BLUEBOOK 

1. Subsequent hstory of cases. For review denied and review granted of W a s h g t o n  cases, cite 
to Wash. or Wn.2d; citing P., P.2d, or P.3d in addition to Wash. or Wn.2d is optional. For non- 
Washington cases, cite to the regional reporter; citing the official report in addition to the 
regional reporter is optional. For cert. granted or cer-t. denied in the United States Supreme 
Court, cite only to U.S. if therein; otherwise, cite to one of the following: S. Ct., L. Ed. or L. 
Ed. 2d, or U.S.L.W. in that order of preference. When subsequent hstory results in an opinion 
(such as afd, rev'd, vacated, ove7-ruled by, and abrogated by), use a full case cite. 

2. Add the following to the list of short citations to cases -&om the Bluebook rule 10.9(a)(i) at 98: 
Smith, 123 Wn.2d 5 1. 

3. When a case is amended and has a single Wn.2d or Wn. App, citation but two Pacific Reporter 
citations, cite as follovlrs: Queen Citp Fa?-nzs, Irzc. v. Cent. Nat '1 Ins. Co. ofOnzaha, 126 Wn.2d 
50, 882 P.2d 703, 891 P.2d 71 8 (1994). Use the year that the opinion was filed, not the year of 
the amendment. 
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BROWN, J.-Steven Cork and Lisa Brigman appeal the trial court's summary 

judgment dismissal of their petition for return of tobacco products and certain personal 

property seized by the State a s  contraband. We reject their constitutional, statutory, 

and exemption contentions involving Ms.  Brigman's Indian status, and affirm. 

FACTS 

On January 14,2004, Trooper Joe Pass stopped a van traveling westbound on 

Interstate 90 for a traffic violation. Trooper Pass had been given a description of a white 

van suspected of transporting untaxed cigarettes from Idaho, which matched the  

vehicle. Trooper Pass questioned the driver, Steven Cork, about cardboard boxes in 
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the back of the van Allegedly, M r  Cork admitted h e  was transporting untaxed 

cigarettes. Trooper Pass arrested Mr Cork and impounded the van. 

Pursuant to asearch  warrant, the Washington State Liquor Control Board 

(Board) found 30,600 assorted packs  of unstamped, untaxed c~gare t tes  The Board 

s e ~ z e d  the van and c~garettes,  and  notifred Mr Cork and Lisa Brigman (the owner of the  

van) the property would be  forfeited. 

.Mr. Cork and Ms. Brigman filed a petition in Spokane County Superior Court t o  

recover the seized property. When deposed,  Mr.  Cork and Ms. Brigman refused to  

answer any questions about  the shipment, based on the Fifth Amendment. However, 

according to Ms Brigman's brrefing at the trial court, s h e  is a member of the  S p o k a n e  

Tribe and has an American Indian business license. According to M s .  Brigman, the  

cigarettes were in route from Plummer, Idaho to the  Spokane Indian Reservation at t h e  

time of the stop. 

The Board filed a CR 12(b)(6) motion to dismiss the petition. The court granted 

the Board's motion on all issues, except whether chapter 82.24 RCW violates the  

Commerce Clause. The Board successfully moved for summary judgment on  that  

remaining issue. Mr Cork and Ms. Brigman appeal. 

ANALYSIS 

The issue is whether the cour? erred in granting summary judgment dismissal of 

Mr. Cork's and Ms. Brigman's petition for the return of the alleged contraband se ized by 

the State. Mr.  Cork and Ms. Brigman contend the property is not contraband b e c a u s e ,  
--., ,J 

a s  an Indian, the statutory s c h e m e  does  not apply to Ms. Brigman in view of federal law 
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and constitutional principles. Alternatively, they contend that if state law d o e s  apply,  

Ms. Brigman is entitled to an exemption 

Summary judgment is appropriate when "the pleadings, affidavits, deposi t ions,  

and admissions on file demonstrate there is no genuine issue of material fact a n d  t h e  

moving party is entitled to judgment as  a matter of law." CR 56(c) ;  Folsom v. Burger 

King, 135 Wn.2d 658, 663, 958 P.2d 301 (1 998). Our inquiry is the s a m e  a s  the trial 

court when reviewing summary judgment issues. See id. The facts a n d  reasonable  

inferences from the facts are  viewed in the light most favorable to the nonmoving party. 

See Mountain Park Homeowners AssJn v. Tydings, 125 Wn.2d 337, 341, 883 P.2d 1383 

(1994). Questions of law are  reviewed d e  novo. Id. 

Washington imposes an excise tax on all cigarettes sold, used, consumed,  

handled, possessed or distributed within the state. RCW 82.24.020. The S ta te  col lects  

the tax through the sale of cigarette s tamps,  which must be "affixed on every p a c k a g e  of 
, 

cigarettes" implicated by RCW 82.24.020. RCW 82.24.030(2). 

Mr. Cork's and Ms.  Brigman's main contention is that Washington's cigarette tax ,  

a s  applied to Indians, is contrary to federal and constitutional law. They contend federal  

law prevents the State from taxing Indians, the tax is an  impermissible burden on 

interstate and Indian commerce,  differing treatment of military cigarette sa les  violates 

equal protection and s t a t e  privileges and immunities guarantees, and the tax violates 

the State's constitutional guarantee of uniform taxation. 

- - -  States lack the power to tax Indian tribes, Indian reservation lands or tribal 

members residing on Indian reservations without federal statutory authority. County of 

e 33 
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Yakima v. Confederated Tribes B Bands of the Yakima lndian Nation, 502 U.S. 251,  

258, 112 S. Ct. 683,116 L Ed 2d 687 (1992). This state does not have a grant of 

federal authority to tax on-reservation activities See 4 U S.C. 5 109; see also WAC 

458-20-192(5) (recognrzjng that the State may not tax lndians or lndian tribes in lndian 

country). Accordingly, Washington's cigarette excise tax scheme does not apply to 

lndians purchasing or selling cigarettes on the reservation of a tribe of which they are 

enrolled members. RCW 82.24.040, .900. However, non-Indians and non-tribal 

Indians, those not enrolled with the tribe where they are doing business, must pay tax 

on cigarette retail sales on reservations. WAC 458-20-1 92(2)(a), (5). And, off- 

reservation activities are subject to taxation. See RCW 82.24.040, ,900. 

Wzshington'scigarette excise tax scheme has been upheld by the United S ta tes  

Supreme Court. In Washington v. Confederated Tribes of the Colville lndian 

Reservation, 447 U.S. 134, 139, 100 S. Ct. 2069, 65 L. Ed. 2d 10 (1980), several lndian 

tribes challenged Washington's imposition of a cigarette tax on non-member lndians 

and non-Indians. The Court upheld the tax: "Federal statutes, even given the broadest  

reading to which they are reasonably susceptible, cannot be said to pre-empt 

Washington's powerto impose taxes on lndians not members of the Tribe." Id. a t  160- 

61. This type of taxis valid s o  long a s  the incidence of the tax does not fall on members  

of the lndian tribe where the sales are taking place. Id. at 159. 

Mr.  Cork andMs. Brigman argue Colville is no longer good law in view of 

statutory changes. However, because the current version of the statutory scheme d o e s  

not impose a tax on member Indians, it remains valid under federal law. See Nevada v. 

4 74 
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Hicks, 533 U . S .  353,362, 121 S .  Ct. 2304. 150 L. Ed. 2d 398 (2007); Oklahoma Tax 

Comm'n v. Citizen Band Potowatami Indian Tribe of Oltlahoma, 498 U.S. 505 ,  512, 1 1 7 

S. Ct. 905, 112 L. Ed. 2d  11 12 (1997); United States  v. Baker, 63 F.3d 1478 (9th Cir. 

1995); Bercier v. Kiga, 127 Wn. App. 809, 820, 103 P.3d 232 (2004), review denied, 

155 Wn.2d 1015 (2005). For example, M s .  Brigman's Indian status d o e s  not prevent 

the State from imposing an excise tax on her actjvjties off-reservation. See Colvilie, 447 

U . S .  at 159-61. 

Mr. Cork and Ms. Brigman broadly assert Washington's cigarette excise tax 

violates the Commerce Clause. The Commerce Clause, article I ,  section 8, Clause 3 of 

the United States Constitution, limits the power of the states to impose substantial 

burdens on interstate commerce. South-Central Timber Dev., Inc. I/. Wunnicke, 467 

U.S. 82 ,  87-88, 704 S. Ct. 2237, 81 L. Ed. 2d 71 (1984). A state law impermissibly 

burdens interstate commerce if it facially discriminates against interstate commerce in 

favor of state economic interests. Stafe v, Heckel, 143 Wn.2d 824, 832, 24 P.3d 404 

(2001). If the statute is facially neutral, the benefits must be balanced against the 

burdens on interstate commerce. Id. Where a legitimate public interest exists, the 

statute "'will be upheld unless the burden imposed on such commerce is clearly 

excessive in relation to the putative local benefits."' Id. at 832-33 (quoting Pike v. Bruce 

Church Inc., 397 U.S. 137, 142, 90 S. Ct. 844, 25 L. Ed. 2d 174 (7070)). 

Chapter 82.24 RCW does not openly discriminate against interstate commerce in 

favor of Washington state interests; the statute applies evenly to in-state and out-of- 

state transactions. Further, the statutes promote a legitimate state interest, the 

6 35- 
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generation of revenue. As  argued by the Board, the burden on interstate commerce  is 

minimal, because the tax burden always falls on the consumer 

Without analysis, Mr. Cork and Ms. Brigman asser t  the lndian Commerce  C l a u s e  

(U.S. CONST. art. 1 ,  $ 8 ,  cl. 3) is violated. State taxes which discriminate against lndian 

commerce are invalid. Dep't of Fisheries v. De Watto Fish Co., 100 Wn.2d 568, 572, 

674 P.2d 659 (1983j. The Commerce Clause does not bar all state taxation of matters  

touching the economic interests of lndian tribes, but it prohibits undue discrimination 

against, or burdens on, lndian commerce. Colville, 447 U.S. at 159-61. Here, 

Washington's tax scheme d o e s  not unduly burden or discriminate against lndian 

commerce becausethe incidence of the tax is on non-Indian or non-tribal lndian 

consumers. See id. 

Mr. Cork and Ms. Brigman argue  Washington's cigarette excise tax s ta tu tes  

violate equal protection principles by exempting transactions on military b a s e s  but not 

lndian reservations. While the United States Supreme Court has upheld taxes  for on- 

reservation cigarette sa les  to non-Indians or non-tribal Indians, it has specifically 

prohibited state taxes on cigarettes sold to federal instrumentalities, like military b a s e s .  

See Colville, 447 US. a t  160;  Hancock v. Train, 426 U.S. 167, 178-79, 96 S. Ct. 2006,  

48 L. Ed. 2d 555 (1 976). Washington's tax scheme simply recognizes this prohibition. 

For these reasons, the Ninth Circuit has  specifically rejected an identical equal  

protection argument. See Baker, 63 F.3d at 1490-91. 

Mr. Cork and Ms. Brigman argue a violation of the  Washington Sta te  

Constitutional guarantee of equal privileges. Under article I ,  section 12, "Ln]o law shall 
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be passed granting to any  citizen, class of citizens, or corporation other than municipal, 

privileges or ~rnmunitres which upon the same terms shall not equally belong to all 

citizens, or corporattons." Apparently, this argument is also based on the exemption of 

military base transactions from the cigarette tax scheme. However, a s  discussed, the 

State is prohibited from taxing federal instrumentalities. Hancock, 426 U . S .  at 178-79. 

Mr. Cork andMs. Brigman assert the uniform taxation requirements of Article VII, 

section 1 of the Washington State Constitution are offended. Taxes must be uniformly 

applied to the same class of property so that the burdens of taxation are uniformly 

distributed. Bond V.  Burrows, 103 Wn.2d 153, 157, 690 P.2d 1 168 (1 984). However, 

the uniformity requirement does not apply to excise taxes, such as  Washington's 

cigarette tax. See Black v. State, 67 Wn.2d 97, 100, 406 P.2d 761 (1 965). 

Without sufficient analysis, Mr. Cork and Ms. Brigman contend chapter 8.24 

RCW conflicts with the Treaty of Medicine Creek, the Treaty of Point Elliot, and the 

Yakima Treaty. However, Mr. Cork and Ms. Brigman fail to demonstrate how any of 

these treaties preclude the State from imposing a cigarette excise tax on the off- 

reservation activities of non-licensed wholesajers. The Colville Court specifically 

rejected a claim thait Washington's excise tax scheme was preempted by these treaties, 

See Colville, 447 U .S. at  1 56. 

In s u m ,  Mr. Cork and M s .  Brigman fail to persuade u s  that Washington's tax 

scheme is invalid as applied to Indians generally. Accordingly, we shift our focus to 

their alternative conlention that unresolved genuine fact issues remain a s  to whether 

Mr .  Cork qualifies for statutory exemptions. 

4353 7 
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A Washington licensed wholesaler may possess unstamped cigarettes for a 

reasonable time to affix the stamps. RCW 82.24.040(2)(b), .260(1). And, a Washington 

licensed wholesalerwho pays a surety bond may possess  extra "stock" to conduct 

busrness. RCW 82.24.040(2)(b). Ms. Brigman argues s h e  is a licensed wholesaler. 

However, the statute exempts wholesalers licensed in Washington. RCW 82.24.040,  

.260(1). Even whenviewed in the light most favorable to Mr.  Cork and Ms. Brigman, 

the facts merely show s h e  has an American lndian business license; this is not a 

Washington state cigarette wholesaler's license. 

Ms. Brigman cites c a s e s  s h e  says  support her contention the State cannot 

require her to obtaina cigarette wholesaler's license. However, the cited c a s e s  do  not  

support her position. See Moe v. confederated Salish & Koofenai Tribes of the 

Flathead Reservation, 425 U.S. 463, 480, 96 S. Ct. 1634, 48 L. Ed. 2d 9 6  ( I  976) 

(holding an on-reselvatior! vendor license fee to be impermissible); Cree v. Flores, 1 5 7  

F.3d 762 (9th Cir. 1998) (challenge to truck license and overweight permit fees).  

Further, the siatutes exempt sa les  by lndian tribal organizations to enrolled 

members of the tribe from the stamping requirements. Mr. Cork and Ms. Brigman 

contend Ms. Brigman is an lndian tribal organization. An lndian tribal organization is 

statutorily defined as "a federally recognized lndian tribe, or tribal entity, a n d  includes a n  

Indian wholesaler or retailer that is owned by an lndian who is an enrolled tribal m e m b e r  

conducting business under tribal license or similar tribal approval within lndian country." 

RCW 82,24.010(3). Ms. Brigman alleges s h e  is a member of the Spokane Indian tribe. 

However, Ms. Brigman does  not show s h e  was  conducting business under  tribal license 

B 39 
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or approval or in Indian country. Thus, this exemption does not apply a s  a matter of 

law. 

The statutes exempt the transportation of unstarnped cigarettes by a licensed 

wholesaler in the wholesaler's own vehicle (RCW 82.24.250(1)(a)), or any individual 

who has given advance notice to the Board (RCW 82.24.250(1)(b)). Mr .  Cork and Ms. 

Brigman are not licensed wholesalers in Washington. They did not give any notice to 

the Board. As a matter of law, Mr.  Cork and Ms. Brigman do not qualify for this 

exemption. See also RCW 82.24.500. 

While Mr.  Cork and M s .  Brigman argue the RCW 82.24.250 notification 

requirements are unconstitutionally vague, they never attempted to give the Board 

notification of the shipment. They have repeatedly asserted they were not required to 

give notice. Under the circumstances, they do not have standing to challenge its 

legality. See Grant County Fire Prot. Dist. No. 5 v. City of Moses Lake, 150 Wn.2d 791, 

802, 83  P.3d 41 9 (2004) (standing requires an interest within the zone of interests being 

regulated and that the challenged action caused an "injury in fact."). 

In s u m ,  Mr.  Cork and Ms. Brigman possessed, transported and intended to sell 

non-exempt, unstamped cigarettes. Thus, the seized cigarettes are contraband subject 

to forfeiture. See RCW 82.24.130(1)(a), (l)(b). A court may refuse to return seized 

property if it is contraband or subject to forfeiture by statute. Stafe v. Alaway, 64 Wn. 

App. 796, 798, 828 P.2d 591 (1992). The cigarettes and other seized property were, 

under these facts, therefore, subject to statutory forfeiture. 
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We hold the trial couri did not err in granting the Board's motion for summary 

judgment .  

Affirmed. 

W E  CONCUR: i/ 

Kato, J. 
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