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1
Definition:

1.1
As used in this proposal, the term “user fee” means a court fee charged to 

a party in connection with:


a.
Initiating, responding to, or otherwise appearing in a court 

proceeding; 


b.
Initiating or invoking certain specified procedures during the 

course of a court proceeding, or 


c.
Requesting, invoking, or necessitating certain specified services 

from court personnel, or access to certain specified court facilities or resources, during the course of a court proceeding.

2
Underlying Considerations:


2.1
User fees are constitutional.  See, e.g., Bernstein v. State of New York, 

466 F. Supp. 435 (S.D.N.Y. 1979).  



2.2
User fees pass muster under the due process and equal 

protection clauses of the 14th Amendment, and under the separation of powers doctrine (Articles I, II and III) if they satisfy two basic requirements.




2.3
First, they must bear a reasonable and direct relationship 

to the goal of generating revenue to support the operation and maintenance of the court system or, more broadly, the administration of justice.  See, e.g., United States v. Kras, 409 U.S. 434, 446-448 (1973); Ortwein v. Schwab, 410 U.S. 656, 660 (1973); Rose v. Pucinski, 321 Ill. App. 3d 92, 746 N. E. 2d 800, 805 (Ill. App. 2001); Mellon v. Coffelt, 313 Ill. App. 3d 619, 730 N.E. 2d 102, 107 and 109 (Ill. App. 2000); Safety Net for Abused Persons v. Segura, 692 So. 2d 1038, 1041-1042 (Sp. Ct. La. 1997); Bernstein v. State of New York, supra, 466 F. Supp. at 438-439. 





2.4
The fact that parties who are charged a service-

related fee do not use -- or are expressly prohibited from using -- the service for which the fee is charged does not invalidate the fee.  See, e.g., Rose v. Pucinski, supra, 746 N. E. 2d at 805 (Ill. App. 2001) (approving the collection of a mandatory arbitration fee from persons whose claims were above the arbitral limit and thus excluded from the arbitration program); Mellon v. Coffelt, supra, 730 N.E. 2d at 108-109 (2000) (mandatory arbitration, as in Rose); Ali v. Danaher, 

47 Ill. 2d 231, 265 N. E. 2d 103 (1970) (approving a law library fee assessed against all parties without regard to whether they actually used the library because the very existence and availability of the library supports the administration of justice).  




2.5
Second, they must not bar an indigent person’s 

access to the courts where recourse to the courts is the exclusive, state-mandated remedy for the establishment or protection of a fundamental constitutional right (such as the dissolution of a marriage).  See, e.g., Boddie v. Connecticut, 401 U.S. 371 (1971) (invalidating the assessment of a mandatory -- non-waivable -- dissolution filing fee against an indigent person).   





2.6
Boddie sets a high standard for those contesting 

user fees.  Compare, for example, Boddie (holding that dissolution of marriage was the exclusive, state-mandated procedure for changing the legal relationship of marriage) with United States v. Kras, supra (holding that discharge in bankruptcy is only one available option for adjusting one’s relationship with creditors, and thus approving the assessment of a mandatory fee for bankruptcy discharge against an indigent person, thereby effectively denying that person access to discharge).  





2.7
More importantly, constitutional attacks upon user 

fees are “utterly without merit” where procedures for waiver, exemption, or other forms of relief from the fees are available for indigent persons.  Bernstein, supra,  466 F. Supp. at 438.  


2.8
Thus, user fees -- of one kind or another, to one degree or another -- 

have historically been employed by trial courts.  Filing fees are a classic example.


2.9
There appears to be a trend towards greater reliance on user fees by trial 

courts -- both in terms of the amount of fees and in terms of the nature and number of “collection points” at which they must be paid.  


2.10
Notwithstanding the above, public policy and sound governance 

considerations dictate that user fees be imposed with restraint, lest the public lose confidence in the administration of justice.  



2.11
The third branch of government should not appear to be 

available only to those who can afford to pay -- it should not appear to be, in the words of Justice Douglas, “the private preserve of the affluent”.  Meltzer v. C. Buckle Craw & Co., 

402 U.S. 954, 961.



2.12
As a practical matter, these broad policy considerations serve as a 

greater restraint on the imposition of user fees than the constitutional standards articulated by the U.S. Supreme Court (see 2.3-2.5 and 2.17-2.18).


2.13
There is a fundamental distinction between mandatory and discretionary 

recourse to the trial courts.



2.14
In some situations, recourse to the courts is mandatory.  It is the 

only available avenue by which to obtain the relief sought.  




2.15
It is the exclusive, state-mandated means by which to 

establish or protect certain legal rights or relationships.




2.16
Or it is essential for the timely protection or preservation of 

private or public health, safety and welfare.




2.17
See, e.g., Boddie v. Connecticut, supra (holding that 

dissolution of marriage was the exclusive, state-mandated procedure for changing the legal relationship of marriage).  


2.18
In other situations, however, recourse to the courts is essentially 

discretionary -- it is simply one alternative means by which to advance or protect one’s economic interests or otherwise adjust one’s legal relationships.  See, e.g., United States v. Kras, supra.




2.19
Negotiated settlements are an example.  United States v. 

Kras, supra.  

2.20
The U.S. Supreme Court has gone so far as to hold 

that the running of an applicable period of limitations is an alternative to litigation (amongst other alternatives which, when viewed in the context of a particular case, the Court admitted may be “unrealistic” or only “theoretical”).  Id. 




2.21
In these cases: 





(i)
A party’s decision to initiate court proceedings is 

informed and influenced by a variety of economic, procedural and strategic “cost-benefit” considerations; and  





(ii)
All parties’ subsequent decisions relating to the 
conduct of the proceedings are informed and influenced by similar economic, procedural and strategic “cost-benefit” considerations.


2.22
In either situation (mandatory or discretionary), certain parties will not 

have the resources to pay user fees.  


2.23
The expanded role of trial courts in today’s society, the nature of services 

that they provide, and the current methods of court funding reflect certain “realities” which should be recognized.  



2.24
The duties, functions and responsibilities of the trial courts have 

expanded over the years, as evidenced by the Problem Definition Work Group’s “Onion Chart”.  

2.25
For example: facilitators; specialty courts; CASA; GAL; 

family court services; supervised visitation; and domestic violence advocates.  



2.26
Yet, the methods by which the trial courts are funded have not 

adapted to the expanded role of the courts -- either in terms of total dollars spent, the sources of funds, the relative contributions by different levels of governmental (state, county, city), or the methods and means by which funds are assessed and collected.  “Today’s” courts are funded through “yesterday’s” funding structure.


2.27
The funding crisis currently confronting the trial courts, and the difficulties 

likely to be encountered in efforts to implement any proposed solutions, militate in favor of including user fees as a component part of an overall court funding proposal.



2.28
User fees are certain to be included in any funding solution 

proposed by the legislative or executive branches of government (state or local).  



2.29
The public will comprehend and accept -- and very likely expect -- 

a rational user fee structure as a component part of trial court funding.



2.30
The Task Force should acknowledge the above and take the 

initiative to propose a reasonable user fee structure as a component part of an overall, rational court funding proposal.

2.31
It will thereby effectively control the dialogue and 

preempt inappropriate user fee proposals by others.  




2.32
A user fee structure proposed by others may not be as 

balanced, fair, or rational -- or reflect as deliberative a process -- as a user fee structure developed by the Task Force.


2.33
In light of these considerations, the Task Force should include a user 

fee structure as a component part of its trial court funding proposal.  

3
Principles to be Reflected in a User Fee Structure

3.1
User fees should contribute to trial court funding.  They should not, 

however, be viewed or relied upon as a principal source of court funding.


3.2
A user fee structure should distinguish between “mandatory” and 

“discretionary” recourse to the trial courts.  



3.3
Proceedings that are necessary for the protection or preservation 

of private or public health, safety and welfare, or that are the exclusive, state-mandated means by which to establish or protect certain legal rights or relationships, should be exempt from user fees.  




3.4
Proceedings that should be exempt on these grounds 

include:





a.
Proceedings to address domestic violence;





b.
Proceedings for restraining or protective orders;





c.
Dissolution of marriage;





d.
Proceedings to establish child custody or 

parenting or visitation rights;





e.
Adoptions;





f.
Commitment proceedings;





g.
Guardianships; 





h.
Intestate probate proceedings; and





i.
Evictions.



3.5
Proceedings that seek to  advance or protect one’s economic 

interests, or otherwise adjust one’s legal relationships should be subject to user fees.




3.6
Proceedings that should be subject to user fees on these 

grounds include:





a.
Tort litigation (e.g., negligence, personal injury, 

property damage, fraud, business torts, defamation, trespass, assault and battery);  





b.
Suits for breach of contract; 





c.
Labor and employment litigation; 





d.
Securities litigation; 





e.
Antitrust and trade regulation litigation; 





f.
Intellectual property litigation;





g.
Dissolution property settlement proceedings;





h.
Trusts and testamentary probate proceedings;





i.
Real property litigation;





j.
Zoning and land use litigation;





k.
Construction litigation;





l.
Environmental litigation;





m.
Foreclosure proceedings; and





n.
Collection proceedings.  


3.7
In principal, user fees should focus on (i) the fact of a party’s 

recourse to -- use of -- the trial courts, (ii) the fact of a party’s consumption -- use -- of trial court resources, and (iii) the benefits that a party stands to gain as a consequence of the foregoing.  


3.8
To achieve this focus in practice, user fees should thus target:



a.
A party’s election to initiate a court proceeding or invoke a 

particular court procedure;



b.
The use of or demands upon court personnel, services, or 

facilities occasioned by that election; and



c.
The benefits that a party derives as a consequence of the 

foregoing.


3.9
At the same time, however, user fees should not present an opportunity 

for procedural maneuvering or abuse -- they should not provide the parties with the opportunity or incentive to thwart procedural requirements by posing a financial obstacle to enforcing compliance with the rules.  

3.10
Thus, certain procedures should not serve as user fee 

collection points, notwithstanding the fact that there is a rational nexus to the factors identified in 3.8.




3.11
Examples of procedures that should be exempt on these 

grounds include motions to strike, motions for more definite statement, motions for a change of venue and motions to compel discovery.  


3.12
To strike a balance between the considerations of 3.8 and 3.9, the 

imposition of user fees should focus on a party’s:   


a.
Initiating, responding to, or otherwise appearing in a court 

proceeding; 


b.
Initiating or invoking certain specified procedures during 

the course of a court proceeding, or 


c.
Requesting, invoking or necessitating certain specified services 
from court personnel, or access to certain specified court facilities or resources, during the course of a court proceeding.


3.13
Exemption, waiver, or other relief (e.g., deferred payment) should be 

available for those without the resources to pay.  


3.14
A user fee structure should be manageable for court personnel, and 

should not place appreciably greater demands on court personnel and court resources.  Thus, a user fee structure: 



•
Should be as simple as possible; and



•
Should be based on objective, easily identified procedures, 

actions, criteria, or categories.  

4.
Specific Elements of Proposed User Fee Structure:


4.1
Filing fees should be based on a graduated schedule based on:



a.
The amount in controversy; and



b.
The number of parties against whom a party asserts claims.


4.2
User fees should be higher for corporations and commercial enterprises 

than for individuals.


4.3
A procedure for exemption, waiver, or other relief (e.g., deferred payment) 

should be available for indigent parties.


4.4
User fees should be imposed on certain specified, clearly identified 

procedures, such as:



•
The filing of a complaint;



•
The filing of an appearance;



•
The filing of an answer;



•
The filing of dispositive motions (e.g., under Rules 12(b)(6) and 




56);



•
Evidentiary hearings (e.g., TROs, preliminary injunctions, Daubert 

hearings, motions in limine) (in specified increments, such as hourly increments);



•
Bench trials (in specified increments, such as ½ day increments); 



•
Jury trials (in specified increments, such as ½ day increments).


4.5
User fees beyond the fees charged to initiate, appear in, answer or 

otherwise respond to a proceeding should be charged only in the discretionary proceedings described in 3.5 and 3.6.  The mandatory proceedings described in 3.3 and 3.4 should be exempt from such later fees.  


4.6
A fee should be imposed on judgments that involve a monetary recovery. 



4.7
The judgment fee should be equally allocated amongst each party 

in whose favor the judgment was entered (because they received the benefit of the judgment) and each party against whom the judgment was entered (because they were found at fault).



4.8
A judgment fee could be allocated in different ways.  It could 

be allocated entirely to the parties against whom the judgment was entered, on the grounds that they were found at fault, or it could be allocated entirely to the parties in whose favor the judgment was entered, on the grounds that they received the benefit.



4.9
The allocation proposed in 4.7, however, seeks to allocate the 

judgment fee amongst all parties affected by the monetary recovery -- those who benefited as well as those who were found at fault -- on the grounds that the actions of each in asserting or defending against the claims at trial consumed the resources of the trial court.    

5.
Proposed User Fee Structure

5.1
The structure below does not include dollar amounts.  This for two 

reasons.  



5.2
First, this proposal focuses on the considerations and principles 

relevant to user fees, and on the specific elements of a user fee structure, rather than on the individual dollar amounts that could be “plugged into” the proposal. 



5.3
Second, Section 6 provides some comparative “benchmark” 

figures that will inform the consideration of user fees in general and illustrate the level of revenues that could be realized by certain elements of the user fee structure in this proposal.  


5.4
Proposed User fee structure: See next page.









 Fee for 

    Fee for








Business
Non-Business








  Party

      Party

1.   Initiation of Civil Action or Proceeding 


     (Complaint or Petition):



Amount in Controversy




No Amount 



$ _____

 $ ________





$10,000 or Less



$ _____

 $ ________





$10,001 to $50,000


$ _____

 $ ________





$50,001 to $500,000


$ _____

 $ ________





$500,001 to $1,000,000


$ _____

 $ ________





$1,000,001 to $10,000,000


$ _____

 $ ________





Over $10,000,000


$ _____

 $ ________




Plus



Number of Parties Against Whom



Claims are Asserted; Number of Parties 



Times



 

$ _____

 $ ________



2.   First Appearance or Response to Complaint 


      or Petition Other Than an Answer or Motion

      Under Rule 12 (per Party, Regardless of


      Joint Representation)




$ _____

 $ ________



3.   Answer (per Party, Regardless of Joint 

      Joint Representation)


      a.
By a Party Who Has Already Paid a First


Appearance or Response Fee:



Where no Claims Against Other Parties



(Counterclaim, Cross-Claim, Third-Party



Claim)





$ _____

 $ ________




Where Claims Against Other Parties



(Counterclaim, Cross-Claim, Third-Party



Claim)





Amount in Controversy





No Amount 


$ _____

 $ ________






$10,000 or Less


$ _____

 $ ________






$10,001 to $50,000

$ _____

 $ ________






$50,001 to $500,000

$ _____

 $ ________






$500,001 to $1,000,000

$ _____

 $ ________






$1,000,001 to $10,000,000

$ _____

 $ ________






Over $10,000,000

$ _____

 $ ________





Plus




Number of Parties Against Whom




Claims are Asserted; Number of 




Parties Times


 
$ _____

 $ ________



      b.
By a Party Making an Initial Appearance: 


Where no Claims Against Other Parties



(Counterclaim, Cross-Claim, Third-Party



Claim)





$ _____

 $ ________




Where Claims Against Other Parties



(Counterclaim, Cross-Claim, Third-Party



Claim)





Amount in Controversy





No Amount 


$ _____

 $ ________






$10,000 or Less


$ _____

 $ ________






$10,001 to $50,000

$ _____

 $ ________






$50,001 to $500,000

$ _____

 $ ________






$500,001 to $1,000,000

$ _____

 $ ________






$1,000,001 to $10,000,000

$ _____

 $ ________






Over $10,000,000

$ _____

 $ ________





Plus




Number of Parties Against Whom




Claims are Asserted; Number of Parties 




Times



 
$ _____

 $ ________



4.   Amended Pleadings( Except amendments to Name  

      “Doe” Parties or Amendments After an Order Not 


      Sought by the Amending Party)


      a.
Where No New Parties or Increases in the 


Amount in Controversy



$ _____

 $ ________


      b.
Where Amount in Controversy Increased:




Amount of Increase





No Amount 


$ _____

 $ ________






$10,000 or Less


$ _____

 $ ________






$10,001 to $50,000

$ _____

 $ ________






$50,001 to $500,000

$ _____

 $ ________






$500,001 to $1,000,000

$ _____

 $ ________






$1,000,001 to $10,000,000

$ _____

 $ ________






Over $10,000,000

$ _____

 $ ________





Less Amount in Controversy Fee




Previously paid


      c.
Where New Parties Added



Number of New Parties; Number



of Parties Times


 
$ _____

 $ ________



5.   Jury Demand




$ _____

 $ ________



6.   Motions for Class Certification (Rule 23) 

$ _____

 $ ________


7.   Dispositive Motions


      a.
Rule 12(b)(1), (2), or (6)



$ _____

 $ ________



      b.
Rule 56





$ _____

 $ ________



8.   Evidentiary Hearings (Hourly Increments)

$ _____

 $ ________


9.   Preliminary Hearings (Rule 12(d) (Hourly Increments)
$ _____

 $ ________


10.   Daily Trial Fee


       a.
Bench Trial (1/2 Day Increments)


$ _____

 $ ________



       b.
Jury Trial (1/2 Day Increments)


$ _____

 $ ________


6.
Comparative “Benchmark” Figures

6.1
The user fee structure in the California Superior Courts includes the 

following fees:



•
$221 first appearance fee for cases in which the amount in 

controversy exceeds $10,000; $117 first appearance fee for cases in which the amount in controversy is less than $10,000.  



•
$225 filing fees for cases in which the amount in controversy 

exceeds $10,000; $128 filing fees for cases in which the amount in controversy is less than $10,000.  



•
$50 fee for amendments.  



•
$15 fee for confessions of judgment.  



•
$25 fee for motions other than summary judgment.



•
$110 fee for summary judgment motions.


6.2
The American Arbitration Association filing fee structure for commercial 

disputes ranges from $500 for claims up $10,000 to $13,000 for claims over $7,000,000.


6.3
The revenue generated by King County fees in civil matters has 

historically represented 25-30% of the revenue generated state-wide from similar fees.  Thus, King County’s user fee projections are illustrative of the revenue-generating capability of various user fee proposals.  Based on this historical data:



•
A $110 filing fee for the assertion of counterclaims, cross claims, 

or third-party claims would generate annual state-wide revenues of $1.3 million.  



•
A $60 fee for such claims would generate annual state-wide 

revenues of $720,000.  



•
A $100 filing fee for summary judgment motions would generate 

annual state-wide revenues of $800,000.  



•
A $30 fee for such motions would generate annual state-wide 

revenues of $240,000.  


6.4
King County has not historically tracked the dollar value of monetary 

judgments entered in the County and compared that to the dollar value of monetary judgments entered elsewhere in the state.  Thus, there is no historical basis for projecting the state-wide dollar value of judgments based on King County’s judgment history.



6.5
In King County alone, however, a 1% judgment tax would 

generate annual revenues of $4.75 million.  A 3% judgment tax would generate annual revenues of $14.25 million.



6.5
If the dollar value of King County’s judgments represent 25-30% 

of the state-wide dollar value of judgments (an unproved assumption), the King County judgment tax projections would amount to annual state-wide revenues of $19 million from a 

1% judgment tax and $57 million from a 3% judgment tax.
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