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VIOLATION OF CONSTITUTIONAL RIGHTS:

THE LANGUAGE IMPAIRED PERSON
AND THE MIRANDA WARNINGS

McCay Vernon, Ph.D.
and
Joan Coley

One of the casic guarantess of the
Constitetien is that all citi [ 2he ni7ed
13tes ne .ntormed of their [2qal rignts 3°
iy 7% 3rrestes ang prior ic Gusstion
'Ng by (Nt DO TEETeT S Coaran:

ME

tee s peng gented wetl over ralf of ail
preiingua-:v ceafenec people and mihons of
other ¢:t:zens with language drsabilities such
3s apnasse. foreign sceaking pooulztions: and
mentaiy retarceC persons (Bennet:, 1943
Benson anc Biumer. 1575: Culombe v. Con-
necticut, 1961 Garrett & Levine, 18973;
Littler. 1650: anc Smaliwood v. Wargen,
1988,

The rights involved are those covereg
under tnz Fiftn ang Sixth Amerdments to
a2 Comstiuton of the Unttec Statss anc
me Court ({Miranca v.
Arnizonz. 1888). The perunent part of tne
Fitin Amengment Rroviges that no nersgn
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snall be comoelled ¢ bz 3 witness agamns:
- . . eI e =

. iy
2iMseT without Zoe orscess of Jaw. The

Sixth Amencmen: zssures thap n ali coimi-
nal proszcutions tne accused_snall_haue the
riant To essisiance of counsel for hiscsfznge.

Tne Miranoa Warning (known techns

cally as Acvice of Rignts) seeks 10 have tne

———————— it

criminallv accysed waive his riches under the
Fifth and Sixth Amendments angd possiply

neriminate hlmjgmmye&mﬂl.
e ——— ettty et - . et :

_ne burden is with tne State 10 -secyre a2

nnewing intelligent wawer of these Constitu-
t:onal Rights from the accusec. Thus, the
State must prove that the accusec voiuniar-
Hv wawved his Rignts at the ume of interro-
g¢ation by the potice. 1t will be demoensirated
here that the Miranca Warning is incomore-
nensible to a significant segment of the ceaf
J0puiation anc otners with {anguage impair-
ments. They are tnereby Deing cen:ed hasic
Constitutional. Rignis wnen  they Sign a
walver tnat they cannot understiang.

A case in point 's that of DavC Sarxer,
vear old congen.tally czaf man trougne

224
. tor poiice Questicning in the n.gniv sensa
L:onalized murder of a young woman, Ritg
Kenmev. Prior to poiice Questicning ne wes
cstensinlv informea of his lege: TISHTS, il
zven e Mirandz Varning. The ociice claim
h3t Ne waived these rignts. What acrusily
nappened was that the functionally illitergre
Mro Barker was initially presented the foi-
lowing statement in written form which he
signed:

Dr. ver~2o~ is Proiessor of Psychology, Western Mary.ang Cotlege, Westminster.
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VIOLATION OF CONSTITUTIONAL RIGHTS: THE LANGUAGE IMPAIRED PERSON

{Statement presented 1o Mr Barker)

Rig‘r;ts by

have been advised of my Constitutional

who has identfied himself as a Law

Entorcement Officer.
Iunderstand that:

stand this?

1. You have the right to remain siient, Do you understand this?
2. Anything you sdy can and will be used against you in Court.

Do you under-

3. You are not being promised anything to talk to us and no threats are or will be
made against you. Do you understand this?

4. You have the right to talk to a lawyer and have him present now or at any time

. dunmg any questiomng 1t you proceed to answer any questions without a law-

b ver the questionimng will stop b you should change your nund

i request the

ot pvesence of o lawyer, Do yvou understand ths?

5. 011 you cannot gtiord g fawyer one will be furnished,

without charge, before

any questioning, 1t you so desue. Do you understand this?

The following questions must be asked immediately after the warnings are

given and an affirmative reply obtained:

6. Do vou understand each of these rights | have explained to you?

7. Understanaing each of these rights, are you wilting to talk to us without a

‘awyer?

i have elected of my own free will without any force, threats, or promises to

answer verbaliy ail questrons asked.

Signed
Witnessed | ———

Date

Time

Place

g
\) —
The tirst sssue is whether or not Mr.
Barker was actually informed of his fegal
rights wnen they were presented him in writ-
ten form. Administration of an academic
achievement test {Stanford Primary Batteary)
10 him reveaied -a reading level of only grade
2.8 To unaerstand the Miranda Warning

requires & reading level of 6th to 8th grade

o {Tablei. Thus. in reaisty Mr. Barker was not

U murder

- e

) : given the Warning. In etfect he was dened

his Constitut:onai Rignts.

Foliowing his sigrming of the Miranda
Warning, Mr. Barker also signed z written
confession ncriminating himself n the
ot Ms. Kenney. Had Mr. Barker
understood his legal rights he wouid in all
possibility not have confessed, especially
not without advice of an attorney.

The second major issue in the Barker
Case occurred about a month later when
Mr. Barker was once again questioned by
pohice detectives. At this tune an artempt

e

was made to give the Miranda Warning in
sian language throuan an interpreter. Once
again Barker repeated and signed essentially
the same confession,

The issue remains 1he same- nameiy
whether Mr. Barker was iniarmed af his
Consututional Rights in a comprehensipie
way.. lf, 0ot .his confession s nat adrussibie
as_evidence, nor are_those of huge memaers
of other deat and otherwise language im-

parred defendants.
A ARIRLAAAAY

It is relevant to note that the only wav a
sign language interview can be fully recorded
ts on videotape or film. Thus, as i1n contrast
to the verpatim transcriptions of tape re-
cordings of oral interrogations and Advice of
Rights, in the Barker case there is only the
transcribed oral statement of what the
interpreter claims was told to the accused
and the interpreter’'s statement of what
hie claims the accused said.
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VIOLATION OF CONSTITUTIONAL RIGHTS: THE LANGUAGE IMPAIRED PERSON

One additional point must be made
before going into a more explicit analysis ot
the Miranda Warning and its somewhat
unique application tc deaf and/or language
impaired people. Nobody advocates that
murderers should go free or that deat people
and others with language handicaps should
not pay for their crimes exactly as other citi-
.zens do. The issue is that these groups are
also entitled to the same Constitutional
Rights as all other citizens. {f David Barker
is guilty of the murger of Ms. Kenney, he
should pay for his crime. However, under
no circumstances should a cantession ob-
tained by violating his Constitutional Rights
be aomitied as evigence against him. His
attorney, Joseph Touhey, has raised this
basic issue as an integral part of David
Barker’s iegal defense. The section which
follows outlines the basic problem over half
of all prelingualty deafened people and many
other language impaired persons encountey
when dealing with the Miranda Warning.

Reading Level of the Miranda Warning
Evidence clearly vlaces the readina level
p —

of the Miranda Warning at sixth to erghth

grade (Table). Thus, persons reading at
5mwer levels (2.8 in Barker's
case) cannot understand the warning when it
1S given 1o them in wniting. This means, in
the case of Mr. Barker, that he, in a true
sense, was not given the warning at all.
Hence, he did not knowingly waive his rights
and any confessions or statements he made
thereafter should not be admissible as evi-
dence.

Because only about 10% of prelingually
deaf aduits read at a 6.0 grade level or above,
the Miranda Warning should not_be given 1o

Tnem in written form such as lbe typical one

reproduced above in this article (Office of
Demograpnic Studies, 1871; Vernon, 1970).
Some states recognizing the reading problem
presented by the Miranda Warning have
attempted to rewrite the statements at a
lower reading level. However, this too poses
propbtems, for it 15 guestionable whether the
full intent of the warning 1s conveyed by
SUDSLITUTING SIMple woras {See sample below).
Howev®™ arnings essentially like
the one reproduced earlier in this arucle
remain the most common written form
used 1IN MOSst states.

MIRANDA WARNING {Statements ina:cated by asterisks are the Warnings written
at approximatery second grade level according ro the Fry
Reauability Formuia, 1968).

1. You have the right to remain silent.

"You don’t have ta taik o me,
2. Anything vou say can and will be used agzinsi you n Court.
“We will use the things you tell me in Cours.
We wilt use them 10 ceciae if you did something wrong or

not.

3. You are not being promised anything to talk 10 us and no threats are or will be

made against you.

"We will not give you anything for talking.
We will not do anything to you if you don't talk.
4. You have the right 1o talk to a lawver and have him present now or at any time
during questioning. If you proceed to answer guestions without a lawyer the
questioning will stop if you should chanae your mind and request the presence

of a lawyer.

"You can talk 10 @ lawyer if you want.

You can have a

lawyer here while you taltk.

If you start to taltk and then decide you want a lawyer, we

will get one.

Vol. 11 No. 4 April 1978
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VIOLATION OF CONSTITUTIONAL RIGHTS: THE LANGUAGE IMPAIRED PERSON

5. If you cannot atford a lawyer. one will be furnished without charge before any

guestioning !f you so desire.

“If you don’t have money for a lawyer, we will get one for

you.,

We can get the lawyer before you start talking.

WAIVER

Do you understand each of these rights | have explained to you?
*Do you understand?

Understanding each of these rights, are you willing to talk to us without a lawyer?
"Will you talk to us without a lawyer?
"Do you know what you are doing?

I have elected of my own free wiil without any force, threats or promises to answer

wverbalty all questions asked.

*] will talk 1o you.

No one is making me talk.
No one will give me anything for talking.
No one will do anything to me f | don't talk.

{This sampie prepared by J. Greenberg).

To compute the ;eacabnlzty level of the
Warning, a vast array of scientific formuias
are available. The most comprehensive source
for these formulas remains the Measurement
of Readgability by Klare {(1963). Despite the
appearance of newer formulas, the factors
considered are essentially the same and most
often center on the zlements of vocabulary
and sentence structure. The dearee of agree
ment among the three formulas (see Tabie)
demonstrates that tne actual reading level of
the Miranda Warning falls between 6.0 and
8.0 grade level. This esuimate aliows for
some errors which may be inherent in any
formulas.

Tabie

Miranda Warning Reading Level

Reading Level FormulajReading Grade Level

Fog (In Jenkins, 7-8
1960)

Flesch (1949) 7

Fry  (1968) 7.2

The problem of reading level is not
so acute for a normally hearing person
because the warning can- be administered
orally. Most people with reading probiems
have a listening _comprehension {auding]

level wnich _exceeds their reading level
(Wilson, 1976). Moreover, this can be val-
waated by means -of a stancgarcized test
of auding. Thus, a hearing person’s recep-
tive language skills (auding and 1eading)
can both be assessed to determine whether
the individual was able to comprehend the -
Miranda Warming, For the deat person,
only the recepuive skill of reading can be
assessed. At the present time there 15 no
adeqguate standardized assessment that meas-
ures the receptive skills of sign fanguage.

For persons such as aphasics and other
language impaied groups the listening
or auding level may be below the reading
achievement. Both of these ievels are often
far below that needed 10 understand the
Miranda Warnings.

“Miranda Warning”” Given in Sign Language

The solution to the problem of the
Miranda Warning and deaf persons would
ostensibly seem easily resolved by simply

Vol. 11 No. 4 April 1978
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having an interpreter gwve 1t in sign language.
Some interpreters have acted as if this were
the case. However, the evidence will show
that by putting the Miranda Warning in
sign language and assuming, thereby. that
it was fully understood is fallacious. As
a consequence of this fallacy, many deaf
people have been cenied a lawyer when
they needed ONE; they have confessed
to crimes when it was notin their interest;
evidence has been used against them which
should never have been admitted to courty
they have incriminated themselves unnec-
essarily; and, In general, they have been
denied their Constitutional Rights. The
evidence for this position is complex and
involves at least two key points.

\). There are_ no signs which ade-
qu?t?y convey key terms and concepts
in_the Miranda Warning. A a look at the
Warning (cited earijer) makes this immed-
iatety clear to one fjuent in sign language.
For example the term of “nghts” used
in the context of "1 have 2 right to free
speech”’ or’'women have a right to equal
opportunity" has no sign. The sign for
“alright””, the sign for »can’’, and the sign
tor “‘correct” are sometimes used: However,
none ot these 1s more than remotely similar
'n_meaning 1o _tne Toncept ot rights”
— aihiy
ig_ the wqal or I_gg_ﬂ__gg,gs;e;_Smce
full knowledge of this concept is absotutely
fundamental and minimal to the understand-
ing of the Miranda Warning, it is obvious
that the Warning has not peen given if signs
having only vaguely similar meanings are
used. Since there is no sign for the term
“rights” as it is used in the Miranda Warning
it is apparent that the deat person who is
given the Miranda Warning in sign language
has, in fact, been denied a basic Constitu-
tional Right.

Another key term in the Miranda
Warning that cannot be adequately stated
in sign language is “waive”. Once again
there are 5igns and phrases that may vaguely
connote the idea of waive, but in the Con-

Vol. 11 No. 4 April 1978

stitutional and legal sense of “waive one’s
rights” they fall far short of communicating
the full meaning required by the Miranda
Warning. Thus, as ingicated earlier, the
deaf person given the Warning in sign
fanguage is, in reality, not being given
his or her Advice of Rights. A basic Con-
stitutional protection is being denied.
Additional examples could be given of
syntactical structures and individual words
in the warnings that cannot pe fully signed.
Il Another relevant probiem is that <
of terms in the Warning for which there ‘
term Constitutional _illustCales (his_dsswe.  \©
White tnere 1s a sign for 'Constitution',"':"'
it is used almast exclusively in sophisti-
cated academic settings and by those with
such  backgrounds. The overwheiming
majority  of deaf people, David Barker
included, have never employed the sign for
Constitution and have no concept of its
meaning. Consequently, the use of this sign
to convey the rights of the Miranda Warnings
is a tour de force. o

(1]. Basic Probiem of Sign Language and
The Miranda Warning

Sign language is a repressed language. For LI
years educators and other professmnals have R
punished deaf chiidren and adults who have '
used the language {Mindel and Vernon, .
1972). They have refused 10 teach signs and, b
in fact, until recently tew even knew the

Bl
language. Joanne Greenberg highlights the t"
problem in her novel about 3 deaf couple, .
/n This Sign, whnen she has the protagonist, "‘::-'
Abel remark, Every time | sign ! smell ’;-~J;

urine’’. What Apel is actually saying is that e
the only place the children in his school -
could communicate in sign tanguage was in
the bathroom where teachers and super-
visors could not catch them. 5
/ The point is that while sign language can
{ bea peautiful and frequently sophisticated s
\ language, 11 lackS IoLIS far manybegaland ; .

“ether academic and abstract goncepts;
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VIOLATION OF CONSTITUTIONAL RIGHTS: THE LANGUAGE IMPAIRED PERSON

For  the educated deaf person thasg
abstract worgs can be fingerspelled. Thus,
for them the reading Or the COrrect signing
and fingerspelling of the Warning poses no
problem. They can understand them as fully
as do hearing people. However, to fingerspell
“waive', “Constitutional”, or ‘rights” 10 8
deaf person who is illiterate or who reads at
below a sixth or eighth grade level has no
more meaning than to write the term in
Spanish 10 one who understancs only Eng-
ltsh.,

RS

Evidence

The National Assoctation of the Deaf
(NAD) and other leading authorities on sign
language have combined their vast linguistic
skills to put on film an experimental sign

language version of the Miranda Warning.
This is a moble but unsuccessiul effort by
linguistic experts to aid in assuring that the
deaf person receives tne basic Constitutional
Rights that the Miranga Warning embodies.
To test the vaiidity of this effort, the NAD
version of tne Warning was given 10 a group
of deaf graduate students. These were
exceptionally bright, highly educated people
for whom sign language was a ‘native tongue’!
They were permitted to view the NAD's
tilmed Warning as often as they wishea.
Then they were asked to write down what
had been signed. Three representative exam-
ples of what they wrote are shown below.

{. It is about 3 choices you would have
when you are arrested by a police-
man. 3 choices are: 1. not to sign
anything and keep quiet, 2. make a
confession to sign your name — if
you change my mind about my con-
fession, | must refuse to sign my
name and 3. get a lawyer and that |
should not worry about money (0O
pay for fawyer’'s fee. | can get them
for free.

1. He said “Suppose you had a police
interrogating you'' - You have 3
choices. 1. keep quiet. 2. get a law-
ver — can be free of charge 1f you

have no money. 3. If confession is
desired, you can confess some and
hold back some information. You
have to sign a form called “confes-
sion form" {or whatever).

I, He said: If you get caught by a police
you will have three choices. Oneis —
you don't have 1o talk, just besilent
even if police asking you some ques-
tions. Two — you can get a lawyer
for some advice. Third — you may
tell or admit ali the list you have
done, then you change mind; you
have right to change your mind.

If these statements are compared to the
actual Miranda Warning it is readily apparent
that there are significant differences. In fact
the heart and substance of the Warning ts
lost in the filmed sign language version. If
this is so clearly the case with bright deaf
graduate students, it is even more obvious
that the average deaf person would get far
less of what is already demonstrated 10 be a
grossly inadequate communication of Con-
stitutional Rights.

Interpreters

f\&)st sensitive, experienced interpreter

are aware that it is not possible to communi:
cate the full Miranda Warning to most deaf

persons. Some handie tnis by simply telling
the dea} person 1o remain silent until they
get a lawyer. Others do the best they can do
and communmicate the parts of the Warming
that can be understood. Unfortunately, a
significant numbper become defensive and
irrationally maintain to the police and later
1o the court that what they have conveyed
in sign language is the equivalent of the
Miranda Warning. )
Once again the point is that deaf
being questioned by the police are entitled

To their fuil Constitutional Rights. It_is

“hcumbent upon interpreters to stand_u
for these rights and intform the police, the
court, and the deaf per 3 randa
Warning cannot be adequately conveyed in

S ol v{‘l'm‘)
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VIOLATION OF CONSTITUTIONAL RIGHTS: THE LANGUAGE IMPAIRED PERSON

sign language or via reading unless the

deal person is one of fﬁe'f"elatlvely few

wno read at an appropriately nign level.

Implications

This analysis of the Miranda Warning
as it relates to deaf people has widespread
legal ramifications. I;_means that for deaf
persons with reading levels. below. sixth
o eighth grade (this includes over 300,000
prelingually deafened adults) the Miranda
Warnings cannot be given, (Schein and

Delk, 1874). Thus, it is necessary, if these.

persons are to be assured of their Copsti-

tutional Rights, that an attorney must

be present when they are questioned by
“police. All confessions or other data ob-
tained under the assumption that.ihe Mir-
anda Warning has been given and_ under-
stood are inadmissible as evidence,

The implicatio}xs go far beyond deaf
people to others who have languags or
reading disabilities. Thus, the commun-
ication of the Miranda Warning is subject
to serious doubt for ratner large segments
of the population.

Finally, the issue generalizes beyond
just the Miranda Warning to other iegal
documents. For example, in New Jersey
the “Patient’s Bill of Rights”, a statement
that all mental patients are supposed to
be given and are supposed to understand,
requires @ 10th to 12th grade reading level.
Thus aimost ail geat mental patients {and
many with other verbal handicaps) in New
Jersey are being denied their Constitutional
Rights when hospitalized. The problem
is typical of mentai health systems in most
states.

Summary

The lexical, syntactical, and concep-
tual levels of the Miranda Warning are of
such complexity (sixth to eighth grade
reading level} that it is not possible to
convey them to the 90 percent of preling-
ually deafened adults who read at levels

Vol. 11 No. 4 April 1978

below this; this includes over 300,000
people in the U.S. It is impossible to com-
municate the concepts adequately even
if the Warning is put in sign language because
of a lack of existing signs for crucial legal
terms contained in the Warning. Therefore,
many of the confessions and other state-
ments of evidence which have been obtained
from deaf persons were gained in violation
of their Constitutional Rights. Verdicts
based on these data are subject to reversal.
Furthermore, because. the Miranda Warning
cannot be ad_ehu_a;g_iy administered to 90

percent of the deaf population, it becomes_

neys present at the time they are initially

——

questioned by the police. Other language
impaired groups such as the mentally re-
tarded, the aphasic, the brain damaged,
and the foreign speaking among others
face essentially the same problems.
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