Subtleties of speech
can tilt the scales

of justice...

When a Juror
Watches a

Lawyer

How things are said in court, as
every successful trial lawyer
—knows, may be much more im-
portant than what is actually
said.
Notonly in the court, but
in our everyday lan-
guage, aill of us have
an intuitive notion
. that subtleditferences
in the language we use
can communicate more
than the obvious sur-
face meaning. These ad-
ditional communica-
tion cues, in turn,
greatly intiuence
the way our spoken
thoughts are under-
stood and interpreted.
Some differences in
T courtroom language may
P be so subtle as to defy pre-
cise description by all but
R, those trained in hinguistic
analysis. Mg linguiskadaainiod
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reveals that the subliminal mes-

sages communicated by seemingly

minor differences in phraseology.

$ b+ tempo, iength of answers and tne

like may be far more important than

. rf even the most perceptive lawyers
8 have realized.
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Two witnesses who arer asked:
identical questions by the same law-
yer are not likely to respond in the
same way. Differences in manner of
speaking, however, are usually over-
looked by the court in its fact-find-
ing quest. Once an initial determina-
tion

ir
own stylistic inclinati ithi e

Scrutinize carefully the following
pairs of excerpts from trial tran-
scripts, and consider whether, as
the law of evidence would hold, they
are equivaient presentations - of
facts.

EXAMPLE 1

Q. What was the nature of your
acquaintance with her?

A, We were, uh, very close
friends. Uh, she was even sort of like
a mother to me.

A, Wa were very close friends.
She was like a mother to me.

* EXAMPLE 2

Q. Now, calling your attention to
the 21st day of November, a Satur-
day, what were your working hours?

A. Well, | was working from, uh, 7
a.m.to3 p.m. | arrived at the store at
6:30 and opened the store at 7.

Compare this answer to the
following exchange ensuing from
the same question.

A. Well, | was working from 7 to 3.

Q. Was that 7 a.m.?

A. Yes.

Q. And what time that day did you
arrive at the store?

A. 6:30.

Q. 6:30. And did, uh, you open
the store at 7 o'clock?

A. Yes, it has to be opened.

EXAMPLE 3

Q. Now, what did she tell you that
would indicate to you that she . . .

A. (Interrupting) She told me a
long time ago that if she called, and |
knew there was trouble, to definiteiy
call the police right away.

Compare the above with the
slightly different version, where the
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lawyer caompletes his question
before the witness begins answer-
ing.

Q. Now, what did she tell you that
would indicate to you that she need-
ed help?

A. She told me a long time ago
that it she called, and | knew there
was trouble, to definitely call the
police right away.

Two years of study of language
variation in a North Carolina trial
courtroom, sponscred by the Na-
tional Science Foundation, have led
us to conclude that differences as
subtle as these carry an impact
which is probably as substantiai as
the factual variation with which law-
yers have traditionally concerned
themselves.

POWER LANGUAGE AND
GETTING POINTS ACROSS

The three examples of differences in
testimony shown here are drawn
from separate experiments which
the team has conducted. The study
from which Example 1 i5 taken was
inspired by the work of Robin
Lakoff, alinguist from the University
of California at Berkeley. )

Lakoff maintains that certain dis-
tinctive attributes mark female
speech as different and distinct
from male styles. Among the char-
acteristics she notes in “women’s
language” are:

* a high frequency of hedges ("
think. . .," “it seems like . . .," “Per-
haps...,”“IfI'm not mistaken...");

®. rising intonation in declarative
statements (e.g., in"answer to a
question about the speed at which a
car was going, "Thirty. thirty-five?”
said with rising intonation as
though seeking approval of the
questioner);

® repetition indicating insecurity:

® jntensifiers ('very close
friends” instead of “close friends” or
just “friends™);

* high freguency of direct quota-
tions indicating deference to author-
ity, and so on.

We studied our trial tapes from
the perspective of Lakoff's theory
and found that the speech of many
of the female witnesses was indeed
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characterized by a high frequency of
the features she attributes to wo-
men's language. When we discover-
ed that some male witnesses also
mace significant use of this style of
speaking, we developed what we
called a “"power language” con-

tinuum. From powerless speech -

(having the characteristics listed
above), this continuum ranged to
relatively more powerful speech
(lacking the characteristics de-
scribed by Lakoff).

Our experiment is based on an
actual ten-minute segment of a trial
in which a prosecution witness
under direct examination gave her
testimony in a relatively “power-
less"” mode. We rewrote the script,
removing most of the hedges, cor-
recting intonation to a more stan-
dard declarative manner, minimiz-
ing repetition and intensifiers, and
otherwise transforming the testi-
mony to a more “powerful” mode.

From the point of view of the
“facts” contained in the two ver-
sions, a court would probably con-
sider the two modes equivalent.
Despite this factual similarity, the
experimental subjects found the two
witnesses markedly different. The
subjects rated the witness speaking
in the powerless style significantly
less favorably in terms of such
evaluative characteristics as betliev-
ability, inteiligence, competence,
likability and assertiveness.

To determine whether the same
effects would carry over for a male
witness speaking in “power” and
“powerless” modes, we took the
same script, made minor adjust-
ments for sex of witness, and pro-
duced two more experimental tapes.
As with females, subjects were less
favorably disposed toward a male
speaking in the powerless mode.

These results confirm the general
proposition that how a witness gives
testimony may indeed alter the re-
ception it gets. Since most juries are
assigned the task of deciding upon
relative credibility of witnesses
whose various pieces of testimony
are not entirely consistent, speech
factors which may affect a witness’
credibility may be critical factors in
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The Art and Scie;nce of
Getting Into the Minds of the Jurors

It may be useful for BARRISTER
readers to know the research
techniques which we employed
in gathering our data.

With the court's permission,
members of a research team
based at Duke University record-
ed on audio tape all trials in a
selected courtroom for a period
of three months. Simuitaneous-
ly, observers trained in anthro-
pological tield techniques made
notes to be used in conjunction
with the tapes. ’

Our recording equipment was
the same as that used regularly
by the court reporter and seemed
to have no disruptive effect on
court proceedings. Criminal
trials on a variety of misdemean-
or, felony and capital charges
were taped, and the participants
came from varied social, econo-
mic, ethnic and linguistic back-
grounds.

A second, or analytic, phase of
the project began as soon as the
data coilection was completed.
Repeated listening and analysis
of the language used on the tapes
enabled the research team to
select and describe with some
precision many previously-un-
studied features and patterns of
courtroom languyage use.

The third phase—of greates:
interest to practicing lawyers—
involved developing and testing
hypotheses about the impact of
variations in language and pre-
sentational style on the critical
courtroom audience. the jury.

LAWYERS OBSERVED:

INTERPRETATIONS DIFFER
To sharpen the hypothesis we
had deveioped through actual
study of courtroom language, we
asked many of the lawyers whose
trials we had observed to discuss
their presentational techniques
with us. As expected, their com-
ments were often guarded. In-
terestingly, however. the state-
ments the interviewed lawyers

.made about courtroom ianguage
often bore little relation to what
we had observed. Their com-
ments and insights, like ours,
provided only part of the total pic-
ture of courtroom language use.

Since participants and obser-
vers did not have entirely similar
views of the situation, we
decided to test the impact and
importance of variations in court-
room language experimentally.
Some of the notions we tested
were derived from comments the
lawyers had made; others were
based on our obsarvations.

The general method was the
same in each experiment. First,
an actual recorded trial was
selected in which the phenome-
non to be studied was clearly
apparent. A segment of the
original trial was then recreated
on tape almost verbatim, using
actors. All names, dates and
places mentioned in the tape
were changed in order to avoid
identification of any experiment
with the actual case on which it
was based. Then the trial script
was carefully altered so as to vary
only the specific features of
language and presentational
style being studied.

A second version was then pro-
duced, using the same actors.
The production of the experimen-
tal tapes is a tedious process, but
we have confidence in the result-
ing tapes themselves. Linguists
scrutinizing the tape pairs in
minute detail are unabie to find
substantiai differences beyord
tnese which we intenged.

In running the experiments, the
two tapes are played to two
difterent groups of subjects
randomly selected from the same
oopulation. The subjects, toid
that they are listening to excerpts
from a real trial. are asked to
respond in writing first to a set of
questions like those asked of real
jurors—e.g., who is liable?—and
then to psychologicaily designed

inquiries which attempt to isolate
thereasoning behind the subject-
jurors’ legal judgments and their
personal feelings about the
charactars in the trial.

AROLEFOR SOCIAL SCIENCE
INTHE COURTROOM

We believe the research reported
here in brief demonstrates the
importance of social science
methods in understanding trial
processes. But we hoge that trial
lawyers themselves will begin to
play a greater role in posing
questions for future empirical
research. If a merger of law and
social science is to reach its full
potential, those who know the
phenomena being studied most
intimately must work to insure
that the scientific investigators
identify the important issues and
design future research so as to
provide the meaningful informa-
tion to iegal professionals as well
as to social scientists.

An important goal of our
research is the investigation of
certain important theoretical
propositions in sociolinguistics,
anthropology and psychology,
but there is no reason why it
cannot—indeed should not—be
informed as well by areas of
concern and priority to those
interested in a better under-
standing of legal processes for
practical reasons.

More detailed expositions of
our research methodology and
results will be published in
coming manths in a law review
anc in a sccial science journal.
Exact de:ails of torthcoming
publications were not availabiz at
press time. but interested readers
should watch the “Letters to the
Editor” column of BARRISTER for
complete information.

The authors would welcome
suggestions from BARRISTER
readers about topics which
should be investigated in future
phases of their research program.

—-W.M.O.andJ.M.C.
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the overall chemistry of the trial
courtrooms, -

These findings are not limited to a
single study. Similar patterns have
been discovered with other kinds of
variation in presentational style. -

Example 2 comes from a study of
differences in the length of answers
which a witness gives in the court-
room. Treatises on trial practice
often advise allowing the witness to
assume as much control over his
testimony as possible during direct
examination. Implicit in such advice
is an hypothasis that relative control
of the questioning and answering by
lawyer versus witness may affect
perception of the testimony itself.

To test this hypothesis we again
selected a segment of testimony
from an actual trial. The original
testimony was rewritten so that, in
one version, the witness gave short,
attenuated answers to the lawyer's
probing questions. In the other ver-

" sion, the same facts were given by
the witness in the form of longer,
more complex answers to fewer
Questions by the lawyer.

BUT THEN, HOW LONG
SHOULD A WITNESS SPEAK?
Contrary to our expectations, the
form of answer did not affect the
subjects’ perception of the witness,
but it did have a significant in-
fluence on the judgments about the
lawyer. When the lawyer asked more
questions to get the same informa-
tion, subjects viewed him as more
manipulative and allowing the wit-
ness less opportunity to present

evidence.

The subjects’ perceptions of the
lawyer’s opinion of his witness were
also colored by the structure of the
witness’ answers; however, the
differences were significant only
when the witnesses were male.

When more questions were asked by _

the lawyer, subjects believed the
lawyer thought his witness was
significantly less intelligent, less
competent and less assertive.

On this point, then, standard trial
practice theory is confirmed in-
directly. The lawyer who finds it
necessary to exert tight control over
his witness will hurt his presenta-
tion by creating a less favorable
impression of himself and suggest-
ing that he has little confidence in
the witness.

ALOY DEPENDS ON
WHO INTERRUPTS WHOM

Example 3 is part of a study of inter-
ruptions and simultaneous tatk in
the courtroom. We wanted to know
what effect a lawyer’s interrupting a
witness or a witness’ interrupting a
lawyer would have. Preparing a wit-
ness for a courtroom- examination
often includes "an admonishment
against arguing with the opposition
lawyer during cross-examination,
and a lawyer often advises his own
witness to stop talking when he in-
terrupts what the witness is saying.

To study some aspects of this
complex phenomenon, we focused
on the relative tendency of the law-
yer and the witness to persist in
speaking when the other party inter-
rupts or begins to speak at the same
time. This is one of the most subtle
factors of language variation in the
courtroom which we have studied,
but, like the other differences, this
too aiters perception of testimony.

Working from the same original
testimony, four experimental tapes
were prepared: one in which there
were no instances of simultaneous
talk by lawyer and witness, one in
which the witness primarily yielded
to the lawyer during simultaneous
talk by breaking off before comple-
tion of his statement, one in which
the lawyer deferred to the witness by
allowing the witness to talk when-
ever both began to talk at once, and
finally one in which the frequency of
deference by lawyer and witness to
one another were about equal.

All four tapes are clearly “hostile”
and “unfriendly” in tone. The three
containing simultaneous speech, or
overlaps between lawyer and wit-
ness, would be difficult to distin-
guish by a person untrained in lin-
guistic analysis of sequencing f
questions and answers. Yet these
subtie differences in patterns of
deference in overlapping speech can
be and are perceived differently by
experimental subjects.

Findings from this study, like
those from the second experiment,
show significant effects on the per-
ception of the lawyer. Subject-jurors
rate the lawyer as maintaining most
control when no overiapping speech
occurs. The lawyer’s control over the
examination of the witness is per-
ceived to diminish in all those situa-
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tions where both lawyerand wnmess ;
tatk ‘at once:

Comparing the situation in which
the lawyer persists to the one in
which the witness persists, interest-
ing results also emerge. When the
lawyer persists, he is vnewed not
only as less fair to the witness but:
also as less mtelllgent than in the:
situation when the wntness ‘conti-
nues. The !awyer who stops i in'order
to allow the witnéss to speak is per~_‘
ceived as allowing the witness sig-:
nificantly more opportumty to pre-
sent his testimony in full.

The second and third experiments
thus show speech style affecting
perceptions of lawyers in critical
ways. Modes of speaking which
create negative impressions of law-
yers may have severe consequences
in the trial courtroom. In all adver-
sarial proceedings, lawyers assume
the role of spokesmen for their
clients. Impressions formed about
lawyers are, to some degree, aiso
impressions formed about those
whom they represent.

The implications of these fmdmgs
may be most severe in those crim-
inal trials where the defendants
elect not to testify, but they apply as
well to ail situations where lawyers
act as representatives of their
clients.

THEFACTIS: AFACT

MAY BEMORETHANAFACT -
While the results of these particular
experiments are undoubtedly im-
pontant for the practicing lawyer, we
feel that the true significance of the
project lies in its broader implica-
tions. In a variety of settings, we
have shown that lay audiences pay
meticulous attention, whether con-
sciously orunconsciously, to subtle
details of the language used in the
trial courtroom.

Our resuits suggest that a fact is
not just a fact, regardless of pre-
sentations; rather, the facts are only
one of many important considera-
tions which are capable to influenc-
ing the jury.

As noted earlier, the taw of evid-
ence has traditionally concerned it-
self primarily with threshold ques-
tions of admissibility. The guiding
principles have always béen heid to
be ensuring the reliability of evid-
ence admitted and preventing undue

(Please turn to page 33)
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The emphasis on the box directs
people 0 the technical questions of
polling, when they should be ques-
tioning the subtleties of interpreta-
tion. What is needed is a change in
orientation away from straight
numbers and toward more analysis:
Yankelovich believes that too many
of his colleagues approach every
polling issue as if it were an election
in which people can only vote for or
against. This two-dimensicnal ap-
proach removes the texture and
depth from public opinion. He sug-
gests that newspaper polis would be
greatly improved if they got away
from using just one indicator as a
test of public opinion on a complex
issue. “You can find out what people
think, it you talk with them long
enough, so you can still report on
public attitudes, but instead of pre-
senting just one item, you show the
picture in its entirety.”

Peter Hart believes that, together
with improvement in interpretation,
there must be more imaginative
questions asked. To him, the agree/
disagree question is the bane of
polling, for it forces complex
opinions into artificially narrow and
misleading categories. )

It is this kind of probing—the use
of many questions to define the out-
lines of opinion and to explore ig-
norance and the depth of feelings—
which can lead to more meaningful
poiling. But just as the statistics
must be backed up by the little box
which explains how they were
derived, s0 must any Interpret_ation
be accompanied by enough informa-
tion so that the reader himself can
judge whether the analysis is sound.

Louis Harris prides himseif as be-
ing a public opinion analyst; he em-
phasizes that all his columns are
based on ten or more questions, the
answers to which he analyzes in

order to come up with the mood of
the country. But Harris’ columns are
based entirely on conclusions. He
does not present the evidence, the
actual questions asked-—he says
that would take up too much space
—so there is no way that the reader
can form an independent judg-
ment. It is as if one were trying to
learn literature simply by reading
reviews: to attempt it, one must
have an unquestioning faith in the
wisdom of the reviewer.

Harris complains that he has
limited space and that editors have
total discretion to cut whatever they
please out of his releases. Perhaps
this is so, but both Hart and Yanke-
lovich have had far better luck with
their newspapers, which reflects
well on both them and their clients.

BLIND FAITH AND THE

PUBLIC'S RIGHT TO KNOW
No doubt there will continue to be
strong pressure to produce polis
which make flashy headlines, but if
the polisters are strong enough to
dictate the terms by which their
work is used, and the well-known
ones are, these pressures can be
overcoma,

Perhaps the orientation of the
night editors and the headline
writers will never change, but re-
sponsibility should not rest solely
with them. Political writers and
columnists, particularly the most
respected ones, such as David
Broder, Joseph Kraft and James
Reston, must see to it not only that
they avoid glib and misleading use
of poils themselves, but that the
newspapers which carry their work
become more sophisticated and
responsible.

In 19680 Henry Cabot Lodge, then
the Republic vice-presidential can-
didate, observed that public opinion
polls were a passing fancy, soon to

»

disappear from the American poli-
tical scene. “In the- future, paople
are going to look back on polls as
one of the halucinations which the
American peopie have been subject
to. I don't think the polls are here to
stay.”

Americans have been prone to
mass hallucinations before, but
usually we quickly snapped out of
them. Within several years of the
hangings of the “witches" of Salem,
our Puritan forebears confessed that
it was their own hysteria which had
led them astray.

Apparently we are more vulner-
able today, for despite Lodge’s fore-
cast we have remaired compietely
bewitched by the polls, and there is
no sign that the spell will break
soon.

This influence will not be eradi-
cated until the press and politicians
recognize both that polling has
built-in limitations and that public’
opinion is so complex and elusive
that it can never be completely
knowable. Polls have become en-
trenched In part because we have
been dazzled by any appearance of
science, but more because, living in
such rapidly changing, disorienting
times, we are desperate for any clue
which might tell us what we really
think and feel.

The polisters have offered us what
they claim is a mirror, a remarkable
construction into which we can gaze
to see who we are. The image which
is reflected, however, is at best
blurred, and the slightest tilt can
distort it completely.

Public opinion is so fundamental
to a democratic society that we must
understand its full dimensions, its
shape and texture. The polls offer
only the trappings of scientific ac-
curacy and the illusion of popular
choice. That is not enough. 3

J U.I' OI' WatChQS (Continued from page 11)

prejudice to the litigants. If it is true

that questions of style have impact
comparable to that of questions of
fact, then lawyers will have to begin
to read such considerations into the
law of evidence if they are to be
faithful to its principles.

As judges and lawyers become
increasingly sensitized to the poten-
tially prejudicial effects of speech
style, one remedy might be to

employ cautionary instructions in
an effort to control jury reactions.
For example, might it not be ap-
propriate fora court confronted with
a witness speaking in an extreme
variant of the powerless mode to
instruct the jury not to be swayed by
style in considering the facts?
Additionally, lawyers themselves
might begin to give greater recogni-
tion to stylistic factors while addres-

sing the jury during voire dire, open-
ing statement and closing argu-
ment.

Lawyers are already accustomed
to calling jurors’ ‘attention to such
presentational features as extreme
emotion in urging on them particular
interpretations of the -evidence.
What we suggest is merely an exten-
sion of a familiar technique into
newly explored areas. 3
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