JURY DIVERSITY IN
WASHINGTON:

Hollow promise or hopeful future?



GOALS

e Importance
of fair cross-section promise




Courts have
power to improve

racial and ethnic
representation
in jury pool
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SIXTH AMENDMENT
IMPARTIAL JURY

FAIR CROSS-SECTION

OF THE COMMUNITY
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REPRESENTATIVE



Jury system =
fairest way to
determine guilt
or innocence

eptions of the U.S. Justice System, American Bar Association (Feb. 1999)



69%

Jury system = Juries =
fairest way to most important
determine guilt part of our justice

or innocence system




“decisions reached by racially diverse juries
are more fair
than decisions reached by single race juries”

67 %
AGREE

Hiroshi Fukurai & Darryl Davies, Affirmative Action in Jury Selection: Racially Representative Juries, Racial Quotas, and Affirmative Juries
of the Hennepin Model and the Jury de Medietate Linguae, 4 Va. J. Soc. Pol'y & L. 645, 662, 665 tbl. | (1997)



“decisions reached by racially diverse juries
are more fair
than decisions reached by single race juries”

75 %
67 % HISPANIC
ALL AGREE

AGREE



“decisions reached by racially diverse juries
are more fair
than decisions reached by single race juries”

y

91.6 %
75 % BLACK
67 % HISPANIC AGREE

ALL AGREE
AGREE



ACQUITTED CONVICTED

Leslie Ellis & Shari Seidman Diamond, Race, Diversity, d
78 Chi.-Kent L. R




ACQUITTED




ACQUITTED




ACQUITTED




“IT]he perception
of being treated fairly
IS more important
than a favorable outcome
in predicting whether a person
views authority as legitimate.”

K. Babe Howell, Broken Lives from Broken Windows: The Hidden
Costs of Aggressive Order-Maintenance Policing, 33 N.Y.U. Rev. L.
& Soc. Change 271, 274 (2009)



and it can be
difficult to achieve
that without racial
or ethnic diversity
among the jurors
who are deciding a

The case

perception of

fairness can Therefore it is
be critical hard to overstate
the significance
of the lack of
diversity on jury
panels
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MULTIPLE
PERSPECTIVES
ON HUMAN
EVENTS




HIGHER
QUALITY
DELIBERATIONS




- e - e - e - e

Samuel R. Sommers & Phoebe C. Ellsworth, How Much Do We Really Know About Race and Juries? A Review of Social Science Theory and Research, 78 Chi.-Kent
L. Rev. 997 (2003); Samuel R. Sommers, Determinants and Consequences of Jury Racial Diversity: Empirical Findings, Implications, and Directions for Future
Research, Social Issues and Policy Rev., V. 2., No. 1, pp. 65-102; Samuel R. Sommers, On Racial Diversity and Group Decision Making: Identifying Multiple Effects
of Racial Composition on Jury Deliberations, ). Personality & Soc. Psych., V. 90, No. 4, pp. 597-612 (2006) .



RACIALLY MIXED JURIES

] Deliberate longer

] Discuss more case facts

J Fewer factual errors

J Fewer uncorrected factual
errors

1 More statements about race




Number of novel
case facts raised

Number of factual
inaccuracies

Number of race-
related issues
raised

White Participant
All-White Jury

4.32

1.21

0.35

White Participant
Diverse Jury

5.27

0.73

0.55




“Jury representativeness can be
more than a moral or
Constitutional ideal;

it is sometimes an ingredient
for superior performance.”



LESS
BIASED
OUTCOMES

k)




Shamena Anwar, Patrick Bayer, Randi Hjalmarsson, The Impact of Race in
Criminal Trials, The Quarterly Journal of Economics, 1-39 (2012)



Jury drawn from
all-white jury
POTENTIAL JURORS venire

Jury drawn
from venire
POTENTIAL JURORS with at least
one black
person




POTENTIAL JURORS

11 I
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POTENTIAL JURORS

§ g
DOO dad at least one blz . '
NOrso pCoO 0 ato Oro Nea Ao 5 ' ' n .
Duke | e http://today.duke.edu/2012/04/jurystudy
NEWS & COMMUNICATIONS

Desian by Tamberly Feraquson



P3 RESEARCHERS

e e O O ND: et

ralsesques{,ons?bouttho}iﬂmnal;ussccsystem. i 70 FELONY
TRIALS “The black-

“Simply put, the luck of the draw on the raclal composition of the jury
pool has a lot to do with whether someone is convicted...” — senior

author Pat Bayer, chalrman of Duke University’s Economics Department IN SARASOTA AND LAKE COUNTIES &
IN FLORIDA FROM 2000-2010. white
Key findings: H 1
gL conviction gap
I/ut FIND mzu\l :
\GUILTY!) utts declines by an
average of 16
POTENTIAL JURORS
percentage
In cases with no black people in the jury pool (typically
consisting of around 27 people) blacks were convicted 81 H 1
percent of the time, and whites were convicted 66 percent CONVICTION CONVICTION p 0] nts IN a | |

of the time.

, trials in which
(frmnet) there is at least
T = one black

] member of the
POTENTIAL JURORS : ”
When the jury pool included at least one black 71 0/0 73 J u ry po O | .

person, the conviction rates were nearly identical. CONYICTION CONVICTION

Duke | crrce or http://today.duke.edu/2012/04/jurystudy

NEWS & COMMUNICATIONS Desian by Tamberly Ferauson



African-Americans: 4% of jury pool




_——African-Americans: 4% of jury pool

“[E]ven small changes
in the composition of the jury pool
have a large impact”



THE JURY AND DEMOCRACY
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“IS]ervice at the
courthouse has a
relatively
large positive impact
on jurors’ confidence in
the quality of the jury
system itself.”

OLYMPIA

PROJECT




96 percent of jurors
talked about jury service

OLYMPIA
PROJECT




OLYMPIA
PROJECT

“[D]eliberating on a jury causes
previously infrequent voters to become
more likely to vote in future elections.”
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e Importance
of fair cross-section promise

e Hollowness
of promise & consequences



DISCMTION
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Court-appointed
committees
“throughout the country
have found minority
underrepresentation in
jury composition”

Final Report, Nebraska Minority & Justice Task Force (2003)



Best Practices for Jury Selection and Service in Pennsylvania, The Pennsylvania Interbranch
Commission for Gender, Racial and Ethnic Fairness, 8 (Sept. 2016) (Source list “often leads to
a panel of prospective jurors that is over-representative of . . . non-minority members of the
community.”); Final Report of the Pennsylvania Supreme Court Comm. on Racial & Gender
Bias in the Justice System, 54 (2003) (“[Jury selection policies] fail at each step of the process
to include a representative number of minorities.”)

Final Report and Recommendations, N.D. Comm’n to Study Racial & Ethnic Bias in the
Courts, 18 (2012) (“Minority under-representation on North Dakota juries is a continuing
concern for state courts.”)

Final Report and Recommendations, S.D. Equal Justice Comm’n, EQU 8 (2006) (“Juries in
South Dakota rarely represent the racial composition of a community.”)

Third Judicial Circuit of Michigan Jury System Assessment, Paula L. Hannaford-Agor & G.
Thomas Munsterman, Ctr. For Jury Studies, Nat’l Ctr, for State Courts, i (2006) (“[T]he
proportion of African-Americans in the... jury pool was approximately half of what was
expected given their representation in the community.”)

Report and Recommendations of the Supreme Court of Ohio Task Force on Jury Service 41-42
(Feb. 2004) (“The study concluded that the racial and ethnic composition of registered
voters and licensed drivers did not totally reflect the diversity of the population of Lucas
County.”)



Report of the Alaska Sup. Ct. Advisory Comm’n On Fairness & Access, 83 (1997) (“Ethnic
minority respondents were under-represented in some communities when compared to the
proportion of ethnic minorities counted in census data.”)

Let Justice Be Done: Equally, Fairly, and Impartially, Georgia Sup. Ct. Comm'n on Racial &
Ethnic Bias in the Court Sys. (1996) (“[T]he proportion of [non-black] ethnic minorities
serving in these communities are generally less than the proportion [reported in the
census].”)

Report of the Oregon Sup. Ct. Task Force on Racial/Ethnic Issues in the Judicial Sys., 3 (1994)
(“Too few minorities are called for jury duty, and even fewer minorities actually serve on
Oregon juries.”)

Final Report, Minnesota Sup. Ct. Task Force on Racial Bias in the Judicial Sys., S-13 (1993)
(“[J]ury pools rarely, if ever, are representative of the racial composition of our
communities.”)

Report of the New York State Judicial Commission on Minorities, N.Y. State Judicial Comm'n
on Minorities (1992) (“Minorities are significantly underrepresented on many juries in the
court system.”).

Reforming Practices Which Impede the Dispensation of Justice to Minorities in Florida, Fla.
Sup. Ct. Racial & Ethnic Bias Comm’n, 13 (1991) (“The present system of selecting jurors...
does not result in juries which are racial and ethnic composites of the community.”)



NASHINGTON




Most juries
are not

representative

of the
community




6% AGREE

Strongly or somewhat

Most juries
are not

representative

of the
community

How the Public Views the State Courts: A 1999 National Survey, by the National Center for State Courts, funded by the Hearst Corp.



7% AGREE

Strongly or somewhat

Most juries
are not

Washington representative

of the
community

How the Public Views the Courts: A 199 Washington Statewide Survey Compared to a 1999 National Survey, prepared by GMA Research
Corp., Bellevue, Washington, for the Office of the Administrator for the Courts, State of Washington (Olympia, Washington)



WHITE BLACK = HISPANIC  ASIAN

Most juries

are not

representative AG R E E

of the
community Strongly or somewhat




WHITE BLACK = HISPANIC  ASIAN

49% 57% 68% 68%

Most juries

are not
woveves AGREE

of the

Strongly or somewhat

community
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Why jury systems are not representative

Source Incorrect Economic Problems Auto-
lists addresses hardship with mation
not on master of jury summons errors

representative jury list service process



Why jury systems are not representative

Source
lists

not
representative






Why jury systems are not representative

Source Incorrect
lists addresses

not on master
represenitative ju ry list




Homeownership Rates by Major Racial Category and Hispanic/Latino
Ethnicity

Homeownership rates for Black/African American, Hispanic/Latino and mixed race households are
significantly lower than for Asian and White households.

60% -

52%
son | 46% |
48% overall in
Seattle
40% -
33%
30% -
20% -
10% -
0% -
Asian Black / African American White two or more races  Hispanic / Latino (of only

one race)

Source: US Census. 2010 decennial Census.
http://murray.seattle.gov/wp-content/uploads/2014/11/Homeowner-Rates-by-Race-Ethnicity.png



Higher
. geographic

mobility




Why jury systems are not representative

Source Incorrect Economic
lists addresses hardship
not on master of jury

represenitative jury list service




Why jury systems are not representative

Source Incorrect Economic Problems
lists addresses hardship with
not on master of jury summons

representative jury list service process




Using phones to summon jurors:
Cascade County, MT

5% 29%
of white of Native
households American
without households
phone without phone

service >EIVICE

State v. LaMere, 2 P.3d 204, 207 (Mont. 2000)



Using phones to summon jurors:
| Cascade County, MT

Excluded one-third of

prospective jurors




Split district
into North &
South for
admin
purposes

People v. Peeples, 616 N.E.2d 294, 305 (lll. 1993)

Dividing the district:
Cook County, IL

25.4%
of registered
black voters
in North
VS.
75.4%
in South




Dividing the district:
Cook County, IL

Jury drawn from North:

Half as many black jurors




Why jury systems are not representative

Source Incorrect Economic Problems Auto-
lists addresses hardship with mation
not on master of jury summons errors

representative jury list service process '




Race and Ethnicity in Connecticut, by Population Density: 2010
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United States v. Jackman, 46 F.3d 1240, 1242-43 (2d Cir. 1995)



Hartford + New Britain




Why jury systems are not representative

Source Incorrect Economic Problems Auto-
lists addresses hardship with mation
not on master of jury summons errors

representative jury list service process '




. N
eEvidence

of a hopeful
future




e Importance
of fair cross-section promise




National
Experts

American Bar
Association
Commission
on the Jury:

Principles for
Juries & Jury
Trials

National
Center for
State
Courts:
Center for
Jury Studies



State
Reports

38 states
appointed
state
commissions

or task forces

between
1996-2006

2000
Washington
State Jury
Commission:
Report to
Board for
Judicial
Administration



Studies




Shared
Interest In
Improvements

Negative
consequences




Shared Interest in Representative Jury Pool




Jury summons

\ mailed ’




Jury summons

\ mailed ’

Jurors at court

(qualified & available)




Juro‘i at court

HIGHER

JURY Jurors at court Reduces burden

Saves money

YIELD

Increases diversity




Increase
yie|d Studies

1
I

Increase
diversity




Shared Interest in Representative Jury Pool







Follow up on
non-responders.

Reduce Add names to
undeliverables source lists

Increase juror P Make deferrals
pay O easier

Shorten jury
service

No categorical Public outreach &
exemptions '
| I education




Follow up on
non-responders

undeliverables

Increase juror P Make deferrals
pay O easier

Shorten jury
service

Public outreach &
education




FOLLOW UP
ON NON-
RESPONDERS

1




Thurston County

Superior Court

2000 Lakendge Drive SW, Bldg. 2
Olympia, WA 98502

Juror Call-In Phone #: .
(360) 786-5566 Official Jury Summons Thurston County

LD » You have bean summoned for jury duty for the week of:

BAR CODE

Monday, Jan. 1 thru Friday, Jan 5, 2015

Group #




Courts that send a second
summons or notice

report non-response and
failure-to-appear rates

34% - 46% LESS

than courts that don’t
follow up

National Ctr. for State Courts




80

-47%

Los Angeles, CA Kings Co., NY Eau Claire, WI "Polino Co."
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10

-47%

- 31%

- 38%

Paula Hannaford-Agor,
Systematic Negligence in
Jury Operations: Why the
Definition of Systematic
Exclusion in Fair Cross
Section Claims Must Be
Expanded, 59 Drake L. Rev.
761, 785 (2011) (citing Los
Angeles County, CA 2003

Summons Sanction

Program (on file with

author).)

Los Angeles, CA

Improving Juror
Response Rates in
the District of
Columbia: Final
Report, Council for
Court Excellence
March 2006,
National Center
for State Courts,
(citing “Data
provided to the
National Center
for State Courts by
the Office of Court
Administration,
Unified Courts of
New York State ”)

Kings Co., NY

- 10%

Paula Hannaford-Agor,
Systematic Negligence in
Jury Operations: Why the
Definition of Systematic
Exclusion in Fair Cross
Section Claims Must Be

— Expanded, 59 Drake L.

Rev. 761, 78485 (2011)
(citing Eau Claire County,
WI Juror Qualification
Questionnaire
Enforcement Program
(March-July 1997) (on
file with author).)

Eau Claire, WI

— Giuseppe M. Farazi,

Targeting
Noncompliant
Jurors: Findings
froma
Comprehensive
Enforcement
Program, in Trends
in State Courts
2013, National
Center for State
Courts

"Polino Co."



Shaun Bowler, Kevin Esterling, & Dallas Holmes., Get Out
the Juror, 36 Polit. Behavior 515 (2013)




National
Experts

American Bar
Association
Commission
on the Jury:

Principles for
Juries & Jury
Trials

Principle
10(D)(2):

Courts should adopt
specific uniform guidelines
for enforcing a summons
for jury service and for
monitoring failures to
respond to a summones.



National
Experts

FOLLOW UP National
Center for
“increases overall jury yield and State
improves the representativeness .
of the jury pool” Courts:
Center for
Jury Studies

Jury Managers’ Toolbox: Best Practices for Jury Summons
Enforcement, National Center for State Courts (2009)




REDUCE
UNDELIVERABLE
SUMMONS

2




“Undeliverable rates are
the single largest drain on jury yield,
averaging 13%
of all jury-related mailings nationally.”




Average:

10%-15%

U.S. Postal Service
National-Change-

of-Address of jury list
addresses
(NCOA) database corrected

“In almost every instance, the savings in
printing and postage costs greatly exceed the
cost of the NCOA update.”

Paula Hannaford-Agor, National Center for State Courts, Center for Jury Studies, An Overview of Jury System Management (May 2011)



Average:

10%-15%

U.S. Postal Service
National-Change-

of-Address of jury list
addresses
(NCOA) database corrected

Select best
address when
merging lists

Update
jury lists more
frequently




Washington, D.C.

Undeliverables

43%

Jndeliverables

30.5%

Improving Juror Response Rates in the District of Columbia: Final Report, Council for Court
Excellence March 2006, National Center for State Courts



INCREASE
JUROR PAY &
SHORTEN
JURY SERVICE

3

A







El Paso, TX

2% 46%

Robert C. Walters, Michael D. Marin, Mark Curriden, Jury of Our Peers:
An Unfulfilled Constitutional Promise, 58 SMU L. Rev. 319, 354 (2005)



El Paso, TX

S6 S40

22% 60%



Longer than
One-day/One Trial

One-day/One Trial

Excusal
rate

6.0% 8.9%

The State-of-the States Survey of Jury Improvement Efforts: A Compendium Report, 22, by Hon. Gregory E. Mize (ret.), Paula Hannaford-Agor, J.D. & Nicole L. Waters,
Ph.D., National Center for State Courts (April 2007)



Juror fee

EXCEEDS 6.8%

national

average

Excusal
rate

Juror fee
LESS THAN
national

average 8.9%

The State-of-the States Survey of Jury Improvement Efforts: A Compendium Report, 22, by Hon. Gregory E. Mize (ret.), Paula Hannaford-Agor, J.D. & Nicole L. Waters,
Ph.D., National Center for State Courts (April 2007)



Longer than
Excusal One-day/One Trial One-day/One Trial

rate

Juror fee
EXCEEDS
national
average

8.3%

Juror fee o
LESS THAN 8 ° 1 A

national

average

The State-of-the States Survey of Jury Improvement Efforts: A Compendium Report, 23, by Hon. Gregory E. Mize (ret.), Paula Hannaford-Agor, J.D. & Nicole L. Waters,
Ph.D., National Center for State Courts (April 2007)



National
Experts

American Bar Principle 2(F)
Association Principle 2(C)
Commission
on the Jury: “reduces
Principles for representativeness
Juries & Jury of the jury pool”

Trials



National
Experts

“relationship National
between the Center for
amount of juror State
fees...and Courts:
minority Center for
representation in Jury Studies
the jury pool”

The State-of-the States Survey of Jury Improvement Efforts: A Compendium
Report, 11, by Hon. Gregory E. Mize (ret.), Paula Hannaford-Agor, J.D. &
Nicole L. Waters, Ph.D., National Center for State Courts (April 2007)



“The [Washington State Jury]
Commission views a fee increase as its
highest priority.”

Washington State Jury Commission: Report to the Board of Judicial Administration, x (July 2000)



ELIMINATE
CATEGORICAL
EXCLUSIONS

5




National
Experts

American Bar Principle 2(A)(5):
« e All persons should be
Association - | .
eligible for jury service
Commission except those who:
on the Jury' ... Have been convicted of
C ' a felony and are
Principles for in actual confinement or
Juries & Jury on probation, parole or

other court supervision.

Trials



State
Reports

19 states do
not bar all

Pennsylvania (2016)

felons from

ju ry SerVice Florida (2001)

Washington, D.C. (2006)




Wa. Rev. Code Ann. § 29A.08.520

Felony conviction

. RIGHT TO
not under authority of .
RESTORED
department of
corrections
Felony conviction
- RIGHT TO
not under authority of JURY
department of RESTORED?

corrections



EXCLUDES
0.87%

of all people

in Washington
from
JURY SERVICE

EXCLUDES
3.71%

of African-
Americans

in Washington
from
JURY SERVICE

State by State Data: Washington, The Sentencing Project



IS JUSTICE COLOR BLIND? RSl

A Duloe University-led study on the impact of race on comiction rnes
£RlS QUIDOS AbOuT the Crisadl Jitice Syilees, 70 FELONY

TRIALS

I SASASOTA AND LAKE COUMTIES
IN FLOREDA FROM 2000-2010.

*Stmply put, the luck of the draw on e radal compostion of the Jury
pool has 2 lot 80 do with whether somecne i comicted " — senier
author Pat Bayee chaiman of Duke Unavessity's Economics Deparmment

(ot rws verw

N
cuirve)

7

POTENTIAL JURORS

In Cases with 50 black people in the jury pool {typically
consisting of around 27 peopie) biacks were convicted 31
percent of the time, and whites were convicted 66 percent CONVICTION

{we ros Teew

(GUILTY!

—

POTENTIAL JURORS

Whien the jury peol included at least one black 710/0 73-6/0

person, the conviction rates were noarly identical, CONVICTION CONVICTION

DU kc reor hitp://today.duke edu/2012/04/jurystudy
NENS & COMMUNICATIONS Mmh'ﬂﬂmﬁmw

“[E]ven small changes
in the composition of the jury pool
have a large impact”



ONE-STEP
SUMMONS
PROCESS




\& Q'naire |




JURY JURY
YIELD YIELD

Erie Co.,
NY

Eastern % + 13%

Dist., Ml

Third Judicial Circuit Court of Michigan Jury Automation Review: Final Report
and Recommendations, 4, by Paula Hannaford-Agor and Daniel J. Hall,
National Center for State Courts (July 2014)

Munsterman, G. Thomas. Jury System Management (1996) (citing Mehrl F. King, "One Step
Summoning, Erie County, New York, 1988," internal memorandum)



Washington, D.C.

1. Registered voters

Add names to
2. Licensed drivers

source lists

3. Non-driver’s ID

Commission

4. Personal income tax i e

5. Public benefits list Ty T (o1 e o | 7o |

6. New naturalized
citizens

Improving Juror Response Rates in the District of Columbia: Final Report, 5, Council for Court Excellence, Nat’l Ctr. for State Cts. (March 2006)



Jackson Co., MS

Sends FTA notice that gives
juror
choice
of two additional dates
on which to report

Make deferrals

easier

FAILURE TO APPEAR RATE

13.6% 7.2%

Beyond Failure to Appear Notices: A reexamination of Juror Attitudes in the Circuit Court of Jackson County, Missouri
and an Examination of Other Techniques to Address Failure to Appear Patterns, Institute for Court Management (May 2008)



Washington, D.C.

Micd -

United States v. Powell, 136 Daily Wash. L. Rptr. 2149, 2150 (D.C. Super. Ct. 2008)
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" |mproved source lists
" Follow-up effort

LOS Angeles, CA = Reduced term of service

Juror-friendly automation

10 % Increase

Improving Juror Response Rates in the District of Columbia: Final Report, 7, Council for Court Excellence, Nat’l Ctr. for State Cts. (March 2006)



" |mproved source lists
" Follow-up effort

Washington, DC

/7 % Increase

Improving Juror Response Rates in the District of Columbia: Final Report, Council for Court Excellence, Nat’l Ctr. for State Cts. (March 2006)



" |mproved source list
" Follow-up effort

= Repealed exemptions
New York, NY = Expanded source lists
Increased pay

Easy deferrals

25 % Increase

Robert C. Walters, Michael D. Marin, Mark Curriden, Jury of Our Peers: An Unfulfilled Constitutional Promise, 58 SMU L. Rev. 319, 354 (2005) (citing Mark Curriden, “No
Excuses: New Yorkers Who Try to Avoid Jury Duty Find That System Has Gotten Serious About Service,” Dallas Morning News, October 24, 2000, at A1)
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Shared Interest in Representative Jury Pool







Follow up on
non-responders.

Reduce Add names to
undeliverables source lists

Increase juror P Make deferrals
pay O easier

Shorten jury
service

No categorical Public outreach &
exemptions '
| I education




Courts have
power to improve

racial and ethnic
representation
in jury pool




