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August 7, 2008
TO:
Superior Court Judges, County Clerks, Superior Court Administrators, Prosecuting Attorneys, Defense Attorneys and Law Libraries
FROM:
Merrie Gough, Senior Legal Analyst
SUBJECT:
AMENDMENTS TO CrR 4.2(g) AND JuCR 7.7 GUILTY PLEA FORMS
On July 10, 2008, the Washington State Supreme Court adopted amendments to the CrR 4.2(g) statements of defendant on plea of guilty, and to the JuCR 7.7 Statement on Plea of Guilty.  The amendments become effective when they are published in the Official Advance Sheets, Washington Reports, 163 Wn.2d 
No. 10.  The anticipated publication date is August 12, 2008.  The table, below, contains descriptions of the amendments, which are based upon 2008 legislative changes and other suggested changes:
	A.
	CrR 4.2(g) Statement of Defendant on Plea of Guilty to Non-Sex Offense

	
	In the caption, below the form name, insert “(Felony).”

In paragraph 6(a), below the table for the Standard Sentence Range, delete the enhancement code “(SM) Sexual motivation, RCW 9.94A.533(8).”  The code is not necessary because this statement is for non-sex offenses and any crime with sexual motivation is a sex offense.
Laws of 2008, ch. 276 § 301 amends RCW 9.94A.533 by adding a new subsection (10) the relevant part of which is:
“(a) For a person age 18 or older convicted of any criminal street gang-related felony offense for which the person compensated, threatened, or solicited a minor in order to involve the minor in the commission of the felony offense, the standard sentence range is determined by locating the sentencing grid sentence range defined by the appropriate offender score and the seriousness level of the comleted crime, and multiplying the range by one hundred twenty-five percent…”
To implement this new law, under the Standard Sentence Range table in paragraph 6(a), insert the following new enhancement code: 

“(CSG) Criminal street gang involving minor”

Laws of 2008, ch. 219 § 3 amends RCW 9.94A.533 by adding a new subsection (10):
“An additional 12 months and one day shall be added to the standard sentence range for a conviction of attempting to elude a police vehicle as defined by RCW 46.61.024, if the conviction included a finding by special alelgation of endangering one or more persons under section 2 of this act.”

To implement this new law, under the Standard Sentence Range table in paragraph 6(a), insert the following new enhancement code: 

“(AE) Endangerment while attempting to elude”

Please note:  Laws of 2008, ch. 276 and Laws of 2008, ch. 219 amended RCW 9.94A.533 without reference to each other.

The following proposed changes to paragraph 6(f) help clarify application of the laws relating to community supervision, community placement, and community custody:

In the paragraph beginning with the heading “For crimes committed prior to July 1, 2000,” insert the following phrase at the beginning of the second sentence:
“If the total period of confinement is more than 12 months, and if…”

Change the paragraph beginning with the heading “For crimes committed on or after  July 1, 2000,” as follows:

“In addition to sentencing me to confinement, under certain circumstances the judge may order me to serve up to one year of community custody if the total period of confinement ordered is not more than 12 months. , but only iIf the crime I have been convicted of falls into one of the offense types listed in the following chart , .  For the offense of failure to register as a sex offender, regardless of the length of confinement, the judge will sentence me to 36 to 48 months of community custody.  If the total period of confinement ordered is more than 12 months, and if the crime I have been convicted of falls into one of the offense types listed in the following chart, the court will sentence me to community custody for the community custody range established for that offense type unless the judge finds substantial and compelling reasons not to do so.  If the period of earned release awarded per RCW 9.94A.728 is longer, that will be the term of my community custody.  If the crime I have been convicted of falls into more than one category of offense types listed in the following chart, then the community custody range will be based on the offense type that dictates the longest term of community custody.”

After the Community Custody Range table, insert the following single sentence paragraph:

“Certain sentencing alternatives may also include community custody.”

Change the paragraph beginning with “During the period of community custody…” as follows:

During the period of community custody I will be under the supervision of the Department of Corrections, and I will have restrictions and requirements placed upon me, including additional conditions of community custody that may be imposed by the Department of Corrections.  My failure to comply with these conditions will render me ineligible for general assistance, RCW 74.04.005(6)(h), and may result in the Department of Corrections transferring me to a more restrictive confinement status or other sanctions.
Delete the last sub-paragraph that begins with “If I have not completed my maximum term…” and replaced with:

If I violate the conditions of my community custody, the Department of Corrections may sanction me up to 60 days confinement per violation and/or revoke my earned early release, or the Department of Corrections may impose additional conditions or other stipulated penalties.  The court also has the authority to impose sanctions for any violation.

In paragraph 6(h), change the last sub-paragraph as follows:

I understand that if the court imposes a standard range sentence, is imposed, then no one may appeal the sentence. cannot be appealed by anyone. If the court imposes an exceptional sentence is imposed after a contested hearing, either the State or I can appeal the sentence.
Change paragraph 6(j) as follows to remove unnecessary words, to clarify for defendants which state court is a court of record, and to put defendants on notice that a federal court may also need to restore the right to possess a firearm:

I understand that I may not possess, own, or have under my control any firearm unless my right to do so is restored by a court of record a superior court in Washington State, and by a federal court if required.  and that I must immediately surrender any concealed pistol license.  RCW 9.41.040.
In paragraph 6(k), delete “I understand that” at the beginning of the paragraph.
In paragraph 6(m), delete “I understand that” at the beginning of the paragraph.

Laws of 2008, ch. 97 § 3 amended RCW 43.43.7541 as follows:

“Every sentence imposed under chapter 9.94A RCW for a felony crime specified in RCW 43.43.754 that is committed on or after July 1, 2002 must include a fee of one hundred dollars for collection of a biological sample as required under RCW 43.43.754, unless the court finds that imposing the fee would result in undue hardship on the offender…”

To implement these changes, in paragraph 6(m), in the second sentence, delete the phrases “For offenses committed on or after July 1, 2002,” and 
“, unless the court finds that imposing the fee will cause me undue hardship”.
In paragraph 6(s), in the first sentence of the first sub-paragraph, delete the word “special” before “drug offender sentencing alternative.”
In paragraph 6(s), in the last sub-paragraph, change the second sentence, beginning with “The judge…” as follows:

The judge, on his or her own initiative, may order me to appear in court at any time during the period of community custody to evaluate my progress in treatment or to determine if I have violated the any violations of the conditions of the sentence have occurred.  
In paragraph 6(bb), delete “I understand that,” capitalize the “t” in “The” and add “(s)” to the end of “offense” and “include.”

In paragraph 6(cc), delete “I understand that,” capitalize the “t” in “The” and add “(s)” to the end of “offense” and “include.”

In paragraph 6(dd), delete “I understand that,” capitalize the “t” in “The” and add “(s)” to the end of “offense” and “include.”

In paragraph 6(ee), delete “I understand that,” and capitalize the “i” in “If.”

Move the Interpreter’s Declaration from the last page to the space immediately above the last paragraph of the form that begins with “I find the defendant’s plea of guilty….”  This change in location allows the judge’s signature to be the final signature on the form.  
Within the declaration, change the end of the first sentence as follows:

“….I have translated this document the(identify document being translated) __________ for the defendant from English into that language.”


	B.
	CrR 4.2(g) Statement of Defendant on Plea of Guilty to Sex Offense

	
	In the caption, below the form name, insert “(Felony).”

Laws of 2008, ch. 276 § 301 amends RCW 9.94A.533 by adding a new subsection (10) the relevant part of which is:

“(a) For a person age 18 or older convicted of any criminal street gang-related felony offense for which the person compensated, threatened, or solicited a minor in order to involve the minor in the commission of the felony offense, the standard sentence range is determined by locating the sentencing grid sentence range defined by the appropriate offender score and the seriousness level of the comleted crime, and multiplying the range by one hundred twenty-five percent…”

To implement this new law, under the Standard Sentence Range table in paragraph 6(a), insert the following new enhancement code: 

“(CSG) Criminal street gang involving minor”

Laws of 2008, ch. 219 § 3 amends RCW 9.94A.533 by adding a new subsection (10):

“An additional 12 months and one day shall be added to the standard sentence range for a conviction of attempting to elude a police vehicle as defined by RCW 46.61.024, if the conviction included a finding by special alelgation of endangering one or more persons under section 2 of this act.”

To implement this new law, under the Standard Sentence Range table in paragraph 6(a), insert the following new enhancement code: 

“(AE) Endangerment while attempting to elude”

In paragraph 6(f), under the heading “For sex offenses committed on or after September 1, 2001,” in sub-paragraph “(i),” in the first sentence, delete “for” after “is” and before “any of the offenses.”
In paragraph 6(f), under the heading “For sex offenses committed on or after September 1, 2001,” in sub-paragraph “(ii),” in the first sentence, delete “for” after “is” and before “a sex offense.”
Also in paragraph 6(f), delete the last sub-paragraph beginning with “ If I am subject to a first or second violation,” and replace it with:

Community Custody Violation:  If I violate the conditions of my community custody, the Department of Corrections may sanction me up to 60 days confinement per violation and/or revoke my earned early release, or the Department of Corrections may impose additional conditions or other stipulated penalties.  The court also has the authority to impose sanctions for any violation.

In paragraph 6(h), change the last sub-paragraph as follows:

I understand that if the court imposes a standard range sentence, is imposed, then no one may appeal the sentence. cannot be appealed by anyone. If the court imposes an exceptional sentence is imposed after a contested hearing, either the State or I can appeal the sentence.
Change paragraph 6(j) as follows to remove unnecessary words, to clarify for defendants which state court is a court of record, and to put defendants on notice that a federal court may also need to restore the right to possess a firearm:

I understand that I may not possess, own, or have under my control any firearm unless my right to do so is restored by a court of record a superior court in Washington State, and by a federal court if required.  and that I must immediately surrender any concealed pistol license.  RCW 9.41.040.
In paragraph 6(k), delete “I understand that..” at the beginning of the paragraph.

Laws of 2008, ch. 97 § 3 amended RCW 43.43.7541 as follows:

“Every sentence imposed under chapter 9.94A RCW for a felony crime specified in RCW 43.43.754 that is committed on or after July 1, 2002 must include a fee of one hundred dollars for collection of a biological sample as required under RCW 43.43.754, unless the court finds that imposing the fee would result in undue hardship on the offender…”

To implement these changes, in paragraph 6(n), in the second sentence, delete the phrases “For offenses committed on or after July 1, 2002,” and 
“, unless the court finds that imposing the fee will cause me undue hardship”.
In paragraph 6(w), delete “I understand that” and capitalize the “t” in “The” at the beginning of the paragraph.

In paragraph 6(x), delete “I understand that” and capitalize the “i” in “If” at the beginning of the paragraph.

Move the Interpreter’s Declaration from the last page to the space immediately above the last paragraph of the form that begins with “I find the defendant’s plea of guilty….”  This change in location allows the judge’s signature to be the final signature on the form.  
Within the declaration, change the end of the first sentence as follows:

“….I have translated this document the(identify document being translated) __________ for the defendant from English into that language.”


	D.
	JuCR 7.7 Statement on Plea of Guilty

	
	In paragraph 12[A], change the RCW citation from “RCW 9.41.040(1)” to “RCW 9.41.040(2)(a)(iii).”
Laws of 2008, ch. 97, § 2, amended RCW 43.43.754, as follows:
“(1) A biological sample must be collected for purposes of DNA identification analysis from:

(a) Every adult or juvenile individual convicted of a felony , stalking under RCW 9A.46.110, harassment under RCW 9A.46.020, communicating with a minor for immoral purposes under 
RCW 9.60A.090, or adjudicated guilty of an equivalent juvenile offense must have a biological sample collected for purposes of DNA identification analysis in the following manner, or any of the following crimes (or equivalent juvenile offenses):
Assault in the Fourth degree with sexual motivation (RCW 9A.36.041, 9.94A.835)

Communication with a minor for immoral purposes (RCW 9.68A.090)

Failure to register (RCW 9A.44.130)

Harassment (RCW 9A.46.020)

Patronizing a prostitute (RCW 9A.88.110)

Sexual misconduct with a minor in the second degree (RCW 9A.44.096)

Stalking (RCW 9A.46.110)

Violation of a sexual assault protection order granted under chapter 7.90 RCW; and

(b) Every adult or juvenile individual who is required to register under RCW 9A.44.130.”
To implement this new law, change paragraph 12[D] as follows:
DNA TESTING:  Pursuant to RCW 43.43.754, Iif this crime involves a felony, or an offense which requires sex or kidnapping offender registration, or any of the following offenses:  stalking, harassment, or communication with a minor for immoral purposes, assault in the fourth degree with sexual motivation, custodial sexual misconduct in the second degree, failure to register as a sex or kidnapping offender, patronizing a prostitute, sexual misconduct with a minor in the second degree, or violation of a sexual assault protection order, I will be required to have a biological sample collected for purposes of DNA identification analysis.  RCW 43.43.754.
Change the last phrase in paragraph 12[L] as follows to clarify for respondents which state court is a court of record, and to put respondents on notice that a federal court may also need to restore the right to possess a firearm:

“…that I may not possess, own, or have under my control any firearm unless my right to do so has been restored by a superior court in Washington State, and by a federal court if required.”  
Move the Interpreter’s Declaration from the last page to the space immediately above the last paragraph of the form that begins with “I find the defendant’s plea of guilty….”  This change in location allows the judge’s signature to be the final signature on the form.  
Within the declaration, change the end of the first sentence as follows:

“….I have translated this document the(identify document being translated) __________ for the defendant from English into that language.”



