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WASHINGTON

ADMINISTRATIVE OFFICE OF THE COURTS




December 20, 2010
TO:
District and Municipal Court Judges and Commissioners, Court Administrators, Prosecuting Attorneys, Defense Attorneys and Law Libraries
FROM:
Merrie Gough, Senior Legal Analyst

SUBJECT:
AMENDMENTS TO CrRLJ 4.2(g) AND (i) EFFECTIVE JANUARY 1, 2011
On December 1, 2010, the Washington State Supreme Court adopted amendments to the forms listed, below.  The amendments become effective on January 1, 2011, the date Laws of 2010, Ch. 269, relating to DUI accountability, becomes effective:

1.  CrRLJ 4.2(g) “DUI” Attachment

2.  CrRLJ 4.2(i) Petition for Deferred Prosecution

3.  CrRLJ 4.2(i) Petition for Deferred Prosecution of Criminal Mistreatment Charge

Following are detailed descriptions of the changes:

	1.
	CrRLJ 4.2(g) “DUI” Attachment

On page 1:  Below the heading “Court – DUI Sentencing Grid,” change the “amended through” date to January 1, 2011.
Laws of 2010, ch. 269, § 4, renumbered RCW 46.61.5055(5)(f)” to “RCW 46.61.5055(5)(g).  To implement this change, below the third table, change “RCW 46.61.5055(5)(f)” to “RCW 46.61.5055(5)(g).”

Laws of 2010, ch. 269, § 3 modified RCW 46.20.720(3) relating to the duration of IID restrictions and added a new subsection (4) relating to a conditions precedent to release of IID restrictions:

“…..The ignition interlock device shall be calibrated to prevent the motor vehicle from being started when the breath sample provided has an alcohol concentration of 0.025 or more. Subject to the provisions of subsection (4) of this section, the period of time of the restriction will be ((as follows)) no less than:

(a) For a person who has not previously been restricted under this section, a period of one year;

(b) For a person who has previously been restricted under (a) of this subsection, a period of five years;

(c) For a person who has previously been restricted under (b) of this subsection, a period of ten years.

(4) A restriction imposed under subsection (3) of this section shall remain in effect until the department receives a declaration from the person's ignition interlock device vendor, in a form provided or approved by the department, certifying that there have been none of the following incidents in the four consecutive months prior to the date of release:

(a) An attempt to start the vehicle with a breath alcohol concentration of 0.04 or more;

(b) Failure to take or pass any required retest; or

(c) Failure of the person to appear at the ignition interlock device vendor when required for maintenance, repair, calibration, monitoring, inspection, or replacement of the device.”
To implement the new provisions, change the heading in the fourth table to:

“Department of Licensing Required Ignition Interlock Device Requirements, RCW 46.20.720(3)(4) January 1, 2011*”
In all three column headings, insert “no less than:” below “No Previous Restriction,” “Previous 1-Year Restriction,” and “Previous 5-Year Restriction.”

Below the row containing the length of the restrictions, insert a new row with the following text:

“Restriction remains in effect until IID vendor certifies to DOL that none of the following incidents occurred within four (4) months before date of release:  an attempt to start the vehicle with a BAC of .04 or more; failure to take or pass any required retest; failure of the person to appear at the IID vendor when required.”

Laws of 2010, ch. 269, § 4, amended RCW 46.61.5055(14)(a) by adding a new paragraph below the subsections relating to deferred prosecution:
“If a deferred prosecution is revoked based on a subsequent conviction for an offense listed in this subsection (14)(a), the subsequent conviction shall not be treated as a prior offense of the revoked deferred prosecution for the purposes of sentencing;”

To implement this new provision, on page 2, under “Prior Offenses,” insert the following text at the end of the section on “Deferred Prosecution Granted for the following:”
“If a deferred prosecution is revoked based on a subsequent conviction for an offense listed in RCW 46.61.5055(14)(a), the subsequent conviction shall not be treated as a prior offense of the revoked deferred prosecution for the purposes of sentencing.”

Laws of 2010, ch. 269, § 4 amended RCW 46.61.5055(14)(b) as follows:

“’Within seven years’ means that the arrest for a prior offense occurred within seven years ((of)) before or after the arrest for the current offense.”

To implement this change, on page 2, below the heading “Mandatory Jail and Electronic Home Monitoring (EHM),” change the introductory phrase in the first sentence as follows:

“If there are prior offenses with an arrest date within seven (7) years before or after the arrest date of the current offense,…”
And, in the third sentence change “within seven (7) years of arrest date” to “within seven (7) years.”

Laws of 2010, ch. 269, § 4 amended RCW 46.61.5055(14)(c) as follows:

“‘Within ten years’ means that the arrest for a prior offense occurred within ten years of before or after the arrest for the current offense.”
To implement this change, below the heading “Felony DUI and Felony Physical Control:” 

· Delete the first sentence so that the text begins with “With four (4) priors…;”  

· Change the last sentence to “‘Within ten (10) years’ means that the arrest for the prior offense occurred within ten (10) years before or after of the arrest for the current offense;”
· Delete the citation to “Laws of 2007, ch. 474 (effective July 1, 2007);” and

· Change “RCW 46.61.5055(13)(c)” to “RCW 46.61.5055(14)(c).”

Laws of 2010, ch. 269, §1, modified RCW 46.20.385(1)(a) as follows:

“(1)(a) Beginning January 1, 2009, any person licensed under this chapter who is convicted of any offense involving the use, consumption, or possession of alcohol while operating a motor vehicle in a violation of 
RCW 46.61.502 or 46.61.504, other than vehicular homicide or vehicular assault or an equivalent local or out-of-state statute or ordinance, or a violation of RCW 46.61.520(1)(a) or 46.61.522(1)(b), or who has had or will have his or her license suspended, revoked, or denied under RCW 46.20.3101, may submit to the department an application for an ignition interlock driver's license….”
Laws of 2010, ch. 269, §1, also modified RCW 46.20.385(2) by deleting subsection (a):
“(2) An applicant for an ignition interlock driver's license who qualifies under subsection (1) of this section is eligible to receive a license only if:
 (a) Within seven years immediately preceding the date of the offense that gave rise to the present conviction or incident, the applicant has not committed vehicular homicide under RCW 46.61.520 or vehicular assault under RCW 46.61.522; and 

(b) the applicant files satisfactory proof of financial responsibility under chapter 46.29 RCW.”
To implement these changes, on page 4, make the following changes in the table titled “Ignition Interlock Driver’s License, RCW 46.20.380, 46.20.385:” 
1. In the section “Eligible to Apply:”  change the first bullet as follows:  “Conviction of violation of RCW 46.61.502, or 46.61.504, or an equivalent local or out-of-state statute or ordinance, 46.61.520(1)(a), or 46.61.522(1)(b) involving alcohol.
2. In the section “Requirements,” delete the first bullet.
Laws of 2010, Ch. 269, §4, amended RCW 46.61.5055(5)(b), (d)-(f), as follows:

“(b) The installation of an ignition interlock device is not necessary on vehicles owned, leased, or rented by a person's employer and on those vehicles whose care and/or maintenance is the temporary responsibility of the employer, and driven at the direction of a person's employer as a requirement of employment during working hours. The person must provide the department with a declaration pursuant to RCW 9A.72.085 from his or her employer stating that the person's employment requires the person to operate a vehicle owned by the employer or other persons during working hours.”
. . . 
(d) The court may waive the requirement that a person obtain apply for an ignition interlock driver's license and operate only vehicles equipped with a functioning ignition interlock device if the court makes a specific finding in writing that:

 (i) The person lives out-of-state and the devices are not reasonably available in the person's local area, that; (ii) The person does not operate a vehicle,; or (iii) The person is not eligible to receive an ignition interlock  driver's license under RCW 46.20.385 because the person is not a resident of Washington, is a habitual traffic offender, has already applied for or is already in possession of an ignition interlock driver's license, has never had a driver's license, has been certified under chapter 74.20A RCW as noncompliant with a child support order, or is subject to any other condition or circumstance that makes the person ineligible to obtain an ignition interlock driver's license.

(e) When the requirement If a court finds that a person is not eligible to receive an ignition interlock driver's license under this section, the court is not required to make any further subsequent inquiry or determination as to the person's eligibility.

(f) If the court orders that a person obtain refrain from consuming any alcohol and requires the person to apply for an ignition interlock driver's license and operate only vehicles equipped with a functioning ignition interlock device is waived by the court, and the person states that he or she does not operate a motor vehicle or the person is ineligible to obtain an ignition interlock driver's license, the court shall order the person to submit to alcohol monitoring through an alcohol detection breathalyzer device, transdermal sensor device, or other technology designed to detect alcohol in a person's system. The person shall pay for the cost of the monitoring. The county or municipality where the penalty is being imposed shall determine the cost.”
To implement the changes to RCW 46.61.5055(5)(b), (d)-(f), modify the section on “Court Ordered Ignition Interlock (II) Driver’s License and Device” as follows:
“(A) If the court orders the person to refrain from consuming any alcohol and requires the person to apply for an II driver’s license; and, the person states he or she does not operate a motor vehicle, or the person is ineligible to obtain an II driver’s license; then, the court shall order the person to submit to alcohol monitoring for one (1), five (5), or ten (10) years, and to pay for the monitoring. RCW 46.61.5055(5). (B) The court may waive requirements to apply for an II driver’s license and device requirements upon written findings of fact when: (i) the person lives out-of-state and the devices are not reasonably available in the local area, (ii) the person does not operate a motor vehicle, (iii) the person is not eligible to receive the driver’s license under RCW 46.20.385 because the person is not a resident of Washington; is a habitual traffic offender; has already applied for or is already in possession of an II driver’s license; has never had a driver’s license; has been certified under Ch. 74.20A RCW as noncompliant with a child support order; or is subject to any other condition or circumstance that makes the person ineligible to obtain an II driver’s license.  (RCW 46.61.5055(5) as amended by Laws of 2008, ch. 282, § 14).  If the court waives the requirements, the court shall order the person to submit to alcohol monitoring for one (1), five (5), or ten (10) years, and to pay for the monitoring. RCW 46.61.5055(5) (Laws of 2008, ch. 282, §, 14).  (C)  II device is not required on employer’s vehicles owned, leased, or rented by a person’s employer or on those vehicles whose care and/or maintenance is the temporary responsibility of the employer and driven at the direction of a person’s employer as a requirement of employment during business hours upon proof to DOL of employment affidavit.  The court sets the calibration level.”
Below the heading “Court Ordered Discretionary Ignition interlock (II) Device,” delete “(as amended Chapter 95, Laws 2004),” at the end of the section.
Laws of 2010, Ch. 269, § 3 amended RCW 46.20.720(2) as follows:
“(2) Under RCW 46.61.5055, 10.05.020, or section 18 of this act and subject to the exceptions listed in that statute, the court shall order any person convicted of an alcohol-related a violation of RCW 46.61.502 or 46.61.504 or an equivalent local ordinance or participating in a deferred prosecution program under RCW 10.05.020 or section 18 of this act for an alcohol-related violation of RCW 46.61.502 or 46.61.504 or an equivalent local ordinance to apply for an ignition interlock driver's license from the department under RCW 46.20.385 and to have a functioning ignition interlock device installed on all motor vehicles operated by the person.”
Laws of 2010, Ch. 269, §10, amended RCW 10.05.090 as follows:
“If a petitioner, who has been accepted for a deferred prosecution, fails or neglects to carry out and fulfill any term or condition of the petitioner's treatment plan or any term or condition imposed in connection with the installation of an interlock or other device under RCW 46.20.720 or 46.20.385, the facility, center, institution, or agency administering the treatment or the entity administering the use of the device, shall immediately report such breach to the court, the prosecutor, and the petitioner or petitioner's attorney of record, together with its recommendation…”
To implement those changes relating to deferred prosecution, make the following changes under the heading “Deferred Prosecution:”
“For application in DUI Deferred Prosecution, see RCW 46.20.385, RCW 46.20.720(2), RCW 10.05.020 and RCW 10.05.140, which require II driver’s license and device in a deferred prosecution of any alcohol-dependency based case.”  

Laws of 2010, ch. 269, §1, amended RCW 46.20.385(1)(c)(i) as follows:

“…The installation of an ignition interlock device is not necessary on vehicles owned, leased, or rented by a person's employer and on those vehicles whose care and/or maintenance is the temporary responsibility of the employer, and driven at the direction of a person's employer as a requirement of employment during working hours. The person must provide the department with a declaration pursuant to RCW 9A.72.085 from his or her employer stating that the person's employment requires the person to operate a vehicle owned by the employer or other persons during working hours.”
To implement this change, make the following changes below the heading “DOL Imposed Ignition Interlock (II) Device – RCW 46.20.720:”

“For all offenses occurring June 10, 2004 or later, DOL shall require that, after any applicable period of suspension, revocation, or denial of driving privileges, a person may drive only a motor vehicle equipped with a functioning II device if the person is convicted of “an alcohol-related” violation of DUI or Physical Control. The DOL required II device is not required on employer’s vehicles owned, leased, or rented by a person’s employer or on those vehicles whose care and/or maintenance is the temporary responsibility of the employer and driven at the direction of a person’s employer as a requirement of employment during business hours upon proof to DOL of employment affidavit.  DOL may waive requirement if the device is not reasonably available in the local area.”


	2.
	CrRLJ 4.2(i) Petition for Deferred Prosecution

To implement Laws of 2010, Ch. 269, § 3, which amended RCW 46.20.720(2), and Laws of 2010, Ch. 269, §10, which amended RCW 10.05.090, make the following changes to the third sentence in paragraph 12:
“…If my wrongful conduct is the result of or caused by alcohol dependency, I shall also be required to apply for an ignition interlock driver’s license and to install an ignition interlock device under RCW 46.20.720(2) and RCW 46.20.385.”  

To implement Laws of 2010, Ch. 269, §3, which amended RCW 46.20.720(3) and added a new subsection (4), make the following changes to the fourth sentence in paragraph 12:

“…The required periods of use of the interlock use shall be not less than the periods provided for in RCW 46.20.720(3)(a), (b) and (c) and subject to certification from the ignition interlock device vendor.  RCW 46.20.720(4).”
Laws of 2010, Ch. 269, §10, also amended RCW 10.05.090 by deleting the following provisions:

“If the petitioner's noncompliance is based on a violation of a term or condition imposed in connection with the installation of an ignition interlock device under RCW 46.20.385, the court shall either order that the petitioner comply with the term or condition or be removed from deferred prosecution….”

To implement this section of 2010, Ch. 269, §10, change the first sentence in paragraph 14 as follows:

“ If I fail or neglect to comply with any part of my treatment plan or with any ignition interlock driver’s license or ignition interlock device requirements, then the court will hold a hearing to determine whether I should be removed from the deferred prosecution program shall either order me to comply with the term or condition or be removed from deferred prosecution (RCW 10.05.090).”


	3.
	CrRLJ 4.2(i) Petition for Deferred Prosecution of Criminal Mistreatment Charge

To implement Laws of 2010, Ch. 269, § 3, which amended RCW 46.20.720(2), and Laws of 2010, Ch. 269, §10, which amended RCW 10.05.090, make the following changes to the third sentence in paragraph 14:

“…If my parenting problems and resulting wrongful conduct are based on alcohol dependency, I shall also be required to apply for an ignition interlock driver’s license and to install an ignition interlock device under RCW 46.20.720(2) and RCW 46.20.385.”  

To implement Laws of 2010, Ch. 269, §3, which amended RCW 46.20.720(3) and added a new subsection (4), make the following changes to the fourth sentence in paragraph 14:

“…The required periods of use of the interlock use shall be not less than the periods provided for in RCW 46.20.720(3)(a), (b) and (c) and subject to certification from the ignition interlock device vendor.  RCW 46.20.720(4).”
Laws of 2010, Ch. 269, §10, also amended RCW 10.05.090 by deleting the following provisions:

“If the petitioner's noncompliance is based on a violation of a term or condition imposed in connection with the installation of an ignition interlock device under RCW 46.20.385, the court shall either order that the petitioner comply with the term or condition or be removed from deferred prosecution….”

To implement this section of 2010, Ch. 269, §10, change the first sentence in paragraph 16 as follows:

“If I fail or neglect to comply with any part of my service plan or with any ignition interlock driver’s license or ignition interlock device requirements, then the court will hold a hearing to determine whether I should be removed from the deferred prosecution program shall either order me to comply with the term or condition or be removed from deferred prosecution (RCW 10.05.090).”





