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Tom Creekpaum, Sr. Legal Analyst


AOC, Legal Services and Appellate Court Support



Court Services Division (CSD)

DATE:
December 31, 2019
RE:
SUMMARY OF CHANGES TO CrR 4.2(g) STATEMENT OF DEFENDANT ON PLEA OF GUILTY AND ORDER ON MOTION TO VACATE RECORD OF FELONY CONVICTION
The Felony Judgment and Sentence Forms Subcommittee prepared draft changes to the CrR 4.2(g) Statement of Defendant on Plea of Guilty and Order on Motion to Vacate Record of Felony Conviction forms. 

The changes are based upon the following:

· Laws of 2018, ch. 269, § 18;

· Laws of 2019, ch. 191;

· State v. Basset, 192 Wn.2d 67, 428 P.3d 343 (2018);

· State v. Gilbert, 193 Wn.2d 169, 438 P.3d 133 (2019); and

· RCW 9.95.240(2)(b).

The table below contains detailed descriptions of the proposed amendments.
	1. Statement of Defendant on Plea of Guilty (Non-Sex Offense)- CrR 4.2(g)
	DNA Collection Fee

Laws of 2018, ch. 269, § 18 amends RCW 43.43.7541 and adds language that says a DNA collection fee can only be imposed once. 
Direct Authority: 
“Every sentence imposed for a crime specified in RCW 43.43.754 must include a fee of one hundred dollars unless the state has previously collected the offender's DNA as a result of a prior conviction.” RCW 43.43.7541.

To implement this change, section 6(p), should be changed from:

“I will be required to have a biological sample collected for purposes of DNA identification analysis.  I will be required to pay a $100.00 DNA collection fee.” 
to:

“I will be required to have a biological sample collected for purposes of DNA identification analysis.  I will be required to pay a $100.00 DNA collection fee, unless a DNA collection fee has previously been ordered.”

	2. Statement of Defendant on Plea of Guilty (Non-Sex Offense)- CrR 4.2(g)
	Motor Vehicle Sentencing Option
Laws of 2019, Ch. 191, codified in RCW 9.94A.711, creates a sentencing option for offenders convicted of various crimes relating to theft of an automobile.

Direct Authority:

“(1) Notwithstanding the provisions of RCW 9.94A.701 and 9.94A.702 and subject to the provisions of this section, a court may sentence an offender to community custody for a period of six to twelve months when the midpoint of the standard sentence range is greater than one year and the person is being sentenced for one of the following crimes:

(a) Theft of a motor vehicle (RCW 9A.56.065);

(b) Possession of a stolen vehicle (RCW 9A.56.068);

(c) Taking a motor vehicle without permission in the first degree (RCW 9A.56.070);

(d) Taking a motor vehicle without permission in the second degree (RCW 9A.56.075); or

(e) Attempt of (a) or (b) of this subsection.

(2) The department shall conduct an assessment of the offender and identify programming and services that would be appropriate to address the offender's needs. To the extent possible, the department shall make available the programming identified by the assessment while the offender is on community custody.

(3) For purposes of this section, the offender's sentence of incarceration may not exceed the midpoint of the standard sentence range reduced by one-third of the ordered term of community custody.

(4) An offender receiving a sentence under this section is not eligible for earned release time under RCW 9.94A.729 in excess of one-third of the total sentence.

(5) No later than November 1, 2025, the department shall submit a report to the governor and the appropriate committees of the legislature analyzing the effectiveness of supervision in reducing recidivism among offenders committing felonies relating to the theft or taking of a motor vehicle. The department shall consult with the Washington state institute for public policy in guiding its data tracking efforts and preparing the report.

(6) This section expires June 30, 2026.”

To implement this change, subsection (pp) should be added to section 6:
(pp) The judge may sentence me under the theft or taking of a motor vehicle sentencing option, RCW 9.94A.711, if I am pleading guilty to one of the following crimes committed on or after July 28, 2019, and the midpoint of the standard sentence range is greater than one year: Theft of a motor vehicle (RCW 9A.56.065) or an attempt; Possession of a stolen vehicle (RCW 9A.56.068) or an attempt; Taking a motor vehicle without permission in the first degree (RCW 9A.56.070); or Taking a motor vehicle without permission in the second degree (RCW 9A.56.075). My sentence would include 6 to 12 months of community custody and the sentence of confinement could not exceed the midpoint of the standard range reduced by one-third of the community custody term.

	3. Statement of Defendant on Plea of Guilty (Non-Sex Offense)- CrR 4.2(g)
	State v. Basset, 192 Wn.2d 67, 428 P.3d 343 (2018)

Direct Authority:

“We hold that sentencing juvenile offenders to life without parole or early release constitutes cruel punishment and, therefore, RCW 10.95.030(3)(a)(ii) is unconstitutional, insofar as it allows such a sentence, under article I, section 14 of Washington Constitution.” Basset, 192 Wn.2d at 91.
To implement this change section 6(f) should be changed from:

(f)
If I committed aggravated murder in the first degree and I was under the age of 18 at the time of the offense.

(i) If I was under the age of 16 at the time of the offense, the judge will impose a maximum term of life and impose a minimum term of total confinement of 25 years for that crime.

(ii) If I was at least 16 but less than 18 years old at the time of the offense, the judge will impose a maximum term of life and will impose a minimum term of total confinement that is at least 25 years and may be as long as life without the possibility of parole or early release for that crime.  

(iii) During the minimum term, I will not be eligible for earned early release time, home detention, partial confinement, work release, or any form of early release.

(iv) After the minimum term, if I am released by the Board, I will be subject to community custody under the supervision of the DOC for a period of time determined by the board, and must comply with conditions imposed.

(v) If I violate the conditions of community custody, the Board may return me to confinement.

to:

(f)
If I committed aggravated murder in the first degree and I was under the age of 18 at the time of the offense.

(i) If I was under the age of 16 at the time of the offense, the judge will impose a maximum term of life and impose a minimum term of total confinement of 25 years for that crime.

(ii) If I was at least 16 but less than 18 years old at the time of the offense, the judge will impose a maximum term of life and will impose a minimum term of total confinement that is at least 25 years and may be as long as life without the possibility of parole or early release for that crime.  

(iii) During the minimum term, I will not be eligible for earned early release time, home detention, partial confinement, work release, or any form of early release.

(iv) After the minimum term, if I am released by the Board, I will be subject to community custody under the supervision of the DOC for a period of time determined by the board, and must comply with conditions imposed.

(v) If I violate the conditions of community custody, the Board may return me to confinement.


	4. Statement Of Defendant on Plea of Guilty (Non-Sex Offense)- CrR 4.2(g)
	State v. Gilbert, 193 Wn.2d 169, 438 P.3d 133 (2019)

Direct Authority:

The trial court is required to consider a juveniles youth as a mitigating factor and has discretion to impose a downward sentence. State v. Gilbert, 193 Wn.2d 169, 176, 438 P.3d 133 (2019).

When considering youth as a mitigating factor, the court shall evaluate various factors including, but not limited to, the juvenile’s immaturity, impetuosity, and failure to appreciate risks and consequences, the nature of the juvenile’s surrounding environment and family circumstances, the extent of the juvenile’s participation in the crime, the way familial and peer pressures may have affected him or her, how youth impacted any legal defense, and any factors suggesting that the juvenile might be successfully rehabilitated. Id.

To implement this change section 6(k) should be changed from:

(k)
The judge does not have to follow anyone’s recommendation as to sentence.  The judge must impose a sentence within the standard range unless the judge finds substantial and compelling reasons not to do so.  I understand the following regarding exceptional sentences:

(i)
The judge may impose an exceptional sentence below the standard range if the judge finds mitigating circumstances supporting an exceptional sentence.  

(ii)
The judge may impose an exceptional sentence above the standard range if I am being sentenced for more than one crime and I have an offender score of more than nine.  

(iii)
The judge may also impose an exceptional sentence above the standard range if the State and I stipulate that justice is best served by imposition of an exceptional sentence and the judge agrees that an exceptional sentence is consistent with and in furtherance of the interests of justice and the purposes of the Sentencing Reform Act.

(iv)
The judge may also impose an exceptional sentence above the standard range if the State has given notice that it will seek an exceptional sentence, the notice states aggravating circumstances upon which the requested sentence will be based, and facts supporting an exceptional sentence are proven beyond a reasonable doubt to a unanimous jury, to a judge if I waive a jury, or by stipulated facts.

to: 

(k)
The judge does not have to follow anyone’s recommendation as to sentence.  If I was over the age of 18 when I committed this crime,Tthe judge must impose a sentence within the standard range unless the judge finds substantial and compelling reasons not to do so.  If I was under the age of 18 when I committed this crime, the judge has the discretion to impose an exceptional sentence downward. I understand the following regarding exceptional sentences:

(i)
The judge may impose an exceptional sentence below the standard range if the judge finds mitigating circumstances supporting an exceptional sentence.  

(ii)
The judge may impose an exceptional sentence above the standard range if I am being sentenced for more than one crime and I have an offender score of more than nine.  

(iii)
The judge may also impose an exceptional sentence above the standard range if the State and I stipulate that justice is best served by imposition of an exceptional sentence and the judge agrees that an exceptional sentence is consistent with and in furtherance of the interests of justice and the purposes of the Sentencing Reform Act.

(iv)
The judge may also impose an exceptional sentence above the standard range if the State has given notice that it will seek an exceptional sentence, the notice states aggravating circumstances upon which the requested sentence will be based, and facts supporting an exceptional sentence are proven beyond a reasonable doubt to a unanimous jury, to a judge if I waive a jury, or by stipulated facts.

(v)
If I committed this crime under the age of 18, the judge must consider mitigating circumstances related to, my youth, including, but not limited to immaturity, impetuosity, and failure to appreciate risks and consequences, the nature of my surrounding environment and family circumstances, the extent of my participation in the crime, the way familial and peer pressures may have affected me, how youth impacted any legal defense, and any factors suggesting that I might be successfully rehabilitated.

	5. Order on Motion to Vacate Record of Felony Conviction- 
CR 08.0920
	RCW 9.95.240(2)(b)
Direct Authority:

“The clerk of the court in which the vacation order is entered shall immediately transmit the order vacating the conviction to the Washington state patrol identification section and to the local police agency, if any, which holds criminal history information for the person who is the subject of the conviction. The Washington state patrol and any such local police agency shall immediately update their records to reflect the vacation of the conviction, and shall transmit the order vacating the conviction to the federal bureau of investigation. A conviction that has been vacated under this section may not be disseminated or disclosed by the state patrol or local law enforcement agency to any person, except other criminal justice enforcement agencies.” RCW 9.95.240(2)(b).
To ensure the form conforms with RCW 9.95.240(2)(b), section 3.7 of the Order Vacating Felony Conviction form should be changed from:

3.7
The clerk of the court shall immediately transmit a certified copy of this order to the Washington State Patrol and to ____________________ (local law enforcement agency) which agencies shall immediately update their records to reflect the vacation of the record of conviction of the offense(s) listed in paragraph 3.1.  The Washington State Patrol shall transmit a copy of this order to the Federal Bureau of Investigation.  The Washington State Patrol or local law enforcement agency may not disseminate or disclose a conviction that has been vacated under RCW 9.94A.640 to any person, except to other criminal justice enforcement agencies.

to: 
3.7
The clerk of the court shall immediately transmit a certified copy of this order to the Washington State Patrol and to ____________________ (local law enforcement agency) which agencies shall immediately update their records to reflect the vacation of the record of conviction of the offense(s) listed in paragraph 3.1.  The Washington State Patrol shall transmit a copy of this order to the Federal Bureau of Investigation.  The Washington State Patrol or local law enforcement agency may not disseminate or disclose a conviction that has been vacated under RCW 9.94A.640 to any person, except to other criminal justice enforcement agencies.
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