APPENDIX F

Office of Water Commissioners:  
Description from the Water Disputes Task Force
(NOTE:  This idea was discussed by the Water Disputes Task Force last year, but the task force decided not to include this idea in its final recommendations.  Rather, last year’s task force included this description as an informational item in an appendix to its final report.  The description is being provided for the same informational purpose in this report.)
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Revised Draft

“SECOND CHOICE” ALTERNATIVE TO CREATING WATER COURTS:

Creating a State-Wide Pool of Experienced Special Judicial Water Commissioners

to Assist Superior Court Judges with General Adjudication Hearings and other Water Resources Cases

Introduction and qualifications regarding this recommendation


This draft paper is provided by a subcommittee of the Water Rights Disputes Task Force to the full Task Force for consideration at the September 30, 2003 Task Force meeting.  The subcommittee recommends that the full Task Force endorse this alternative as a “second choice” alternative to its primary recommendation for a Specialized Water Court.  

The concept of developing a second-choice alternative was discussed at the Task Force’s meeting on July 24, 2003.  Providing a second-choice alternative would give policy-makers another option should they determine the primary recommendation is not feasible.  Unlike the Specialized Water Court option, this “second-choice” alternative would not require an amendment to the state constitution.  

In the context of both its Specialized Water Court recommendation and this “second-choice” option, the subcommittee recommends the following statement setting forth some basic caveats.  The subcommittee recommends that the final report of the Task Force include the following language as part of its recommendation of this option:

In assessing possible new structures for processing disputes involving water rights, particularly disputes that are currently only resolved through conducting a general adjudication, the Task Force identified two new structures that might be used to address these disputes: (1) a specialized Water Court; and (2) an Office of Water Commissioners.  Whether the Legislature invests in the creation of either of these new structures depends in large part on whether a sufficient need for these services exists.  Preliminary input from the Department of Ecology indicates that there is a significant need for adjudications throughout the state.  Currently there are 74 petitioned adjudications on which the department has not acted by initiating a new adjudication.  These petitions cover basins across the state.  In addition, the department is aware of other basins where conflicts involving water usage regularly arise, suggesting even more need for a commitment of state resources to undertake a significant adjudications effort. 

The Task Force does not view itself as an entity with sufficient expertise or qualifications to recommend this kind of commitment by the state.  The Task Force recommends that the Legislature engage in a discussion of this topic with a goal of making a determination of whether there is a need for the state to embark on a program to adjudicate a substantial number of basins within the state.  The Task Force recommends that the Legislature receive input from a broad group of interested and affected entities before making its determination.
Assuming the Legislature determines a need to adjudicate a substantial number of basins in the state, the Task Force has developed two  structures that could assist in this effort.  The first structure, a specialized Water Court, was discussed in a prior paper.  The second structure, an Office of Water Commissioners, is discussed in this paper.  
Assuming the Legislature determines a need to adjudicate a substantial number of basins in the state, the Task Force recommends the creation of an Office of Water Commissioners only if there is adequate funding for its operation.  The Office must be set up such that it will operate separate from the general superior courts and be funded separate from the superior courts.  The Task Force does not support placing new responsibilities on the existing superior courts  without adequate funding.  

Summary—State-Wide Pool of Judicial Water Commissioners.   Under this alternative, the statutory process for general adjudication would be kept largely as-is – a general adjudication case would still be heard by a local superior court judge.  The innovation under this alternative is that the State Supreme Court would create an Office of Water Commissioners.  For individual water cases, the superior court judge assigned to the case could draw on one of these commissioners to assist the superior court judge with the case.  The superior court judge would still have ultimate responsibility for all aspects of the case.  The judicial water commissioners would be employed by the Office of Water Commissioners on an on-going basis, and would be expected to work on multiple water cases at any given time.  This would mean that the experience each commissioner acquired could be drawn on in subsequent cases. 


Rationale for the Proposal.  This proposal is intended to enhance judicial expertise in water right cases while maintaining the existing structure of superior courts, including the existing general adjudication process.   This proposal should be easier to implement than the recommendation to create specialized water courts because it would not require a constitutional amendment or the creation of an entirely new court.

Appointment of Judicial Water Commissioners/Assignments of Particular Water Commissioners to Provide Assistance on Individual Cases.  The judicial water commissioners would be appointed by the Supreme Court to the Office of Water Commissioners.  The services of the water commissioners would be drawn on by the superior court judges on an on-going basis, so that their expertise could be carried over from case to case.  Appointment to the Office of Water Commissioners could either be indefinite or for a specific term (with a review process to determine reappointment for another term).  Assignments of a particular commissioner to a particular case would be done on a case-by-case basis by the superior court judge requesting assistance.  When the need for a new assignment arose, the administrator of the Office of Water Commissioners would identify to the requesting judge which commissioner(s) were available and had the capacity to provide assistance in a new case and then the requesting judge would make a formal designation “assigning” the commissioner to the case.  

Qualifications of Judicial Water Commissioners.   The minimum qualifications for judicial water commissioners would be the same, or nearly the same, as those decided on for water court judges: a mandatory requirement of 5 years as an attorney and a list of desirable qualifications such as experience in water law or related environmental areas and/or experience in a judicial or quasi-judicial setting.  The requirement of five years practice as an attorney, or something along these lines, is important given that evidentiary hearings in water adjudications are governed by the rules of evidence.  Based on its determination of projected workload, it is expected that the Legislature will determine how many commissioners should be appointed to the Office of Water Commissioners.  Once the number is determined, appointments should aim to make the residence of commissioners roughly proportionate to the projected proportion of casework coming from each geographic region of the state.  I.e., If it is expected that roughly half of the new adjudication work will originate in eastern Washington, then half of the commissioners should be appointed from eastern Washington candidates.  Assuming there are at least three commissioners appointed initially, at a minimum at least one commissioner should come from each of the three geographic regions representing the three court of appeals divisions.
Role of Judicial Water Commissioner.  This is an important issue.  If too much authority is given to the judicial water commissioners, then it undermines the interest in having a local decision-maker (the judge) who is responsible to the local electorate.  If too little authority is conferred, then the advantage of acquired expertise is lessened and the judges’ workload can become excessive.  The effect on the judges’ workload becomes even more significant depending on whether the judge is responsible for other cases in addition to the general adjudication. 


In an attempt to strike an appropriate balance to address these issues, the subcommittee recommends that the judicial water commissioner have the authority to act in any water case in the same capacity as the judge.  In general, the water commissioner would have those powers listed in RCW 2.24.040 (provided to superior court commissioners) applicable to his/her work on a water case.  In an individual case, the assigned judge would determine what responsibilities to give to the commissioner.  This could include authority to hold evidentiary hearings to determine the facts underlying individual and multiple claims and authority to issue decisions for the court, including decisions on both factual and legal issues.  As with superior court commissioners, decisions of the water court commissioner would become the final decision of the court unless they were the subject of a motion for revision filed with the judge pursuant to RCW 2.24.050.  The “revision” option should ensure that the local judge will have the final say on all decisions in every case.


Local Administration of General Adjudications.   Although a specialized water court would be centrally located in many aspects, the second-choice alternative would involve primarily local administration in that the judge with ultimate responsibility in the case would be a local superior court judge and the case administration would be handled by the local superior court staff.  

The local focus would simplify the sharing of information within the particular case (filing of claims, pleadings, and exhibits, etc. would all be handled locally).  However, to the extent that information sharing among different courts hearing different adjudications serves to facilitate development of expertise and consistency in decisions, the local focus would be more of an obstacle.  However, it would be expected that the water commissioners would consult with one another to facilitate the sharing of expertise across cases.

Authority to Appoint Special Masters, Referees, and other Court Staff.  In addition to being able to draw on the services of a Water Commissioner, judges assigned to a water case would have the same powers as do other superior court judges to appoint special masters, referees, and other court staff to assist them in handling their water cases.  See RCW chs. 2.24 and 4.48 (for referee appointments) and CR 53.3 (for special master appointments).

Judicial Water Commissioners —  Role in “PCHB Cases”  Assuming the Legislature creates an Office of Water Commissioners to assist in adjudications, the same commissioners could be available to assist in providing review services for water right cases that currently go through the PCHB. 


The subcommittee recommends to the full Task Force that it adopt a variation on two options involving review of Ecology water right decisions selected during the July Task Force meeting.  Under the subcommittee’s recommended variation, a person aggrieved by an Ecology water right decision would be given the option of filing his/her appeal of the Ecology decision at the PCHB or at the local superior court.  If the appeal was filed directly at the local superior court, the assigned judge would determine whether the case should stay at the court for a de novo evidentiary hearing or whether it should be sent to the PCHB for a de novo evidentiary hearing.  Whenever an appeal of an Ecology water right decision was heard by the PCHB (either because the Appellant initiated the appeal at the PCHB or because the superior court referred the case to the PCHB), the decision of the PCHB could be appealed to the superior court, which would consider the appeal pursuant to APA judicial review provisions.  Under this model, when the superior court retained one of these cases for an evidentiary hearing or when the court did not retain a case but the case came to it on appeal from the PCHB, the court could seek the assistance of a water commissioner. 


The subcommittee recommends that the court’s decision of whether to retain a case filed directly with the court or send it to the PCHB for an original hearing should be governed by the following non-exclusive list of factors:

· Whether the unique resources of the PCHB (e.g., ability to provide procedural assistance, ability to provide mediation services free of charge) would benefit the parties in this case;

· Status of the parties;

· Type of dispute;

· Complexity of the issues;

· Projected size of the case;

· Potential for participation by multiple parties.


Anticipated Workload.  As noted above, the judicial water commissioners would assist with general adjudications as well as on cases involving appeals from Ecology water right decisions.   


General Adjudications Workload.  To manage the general adjudication workload, the Department of Ecology would prepare a proposed list of adjudications to be conducted throughout the state.  This proposed list would be submitted to the Legislature.  The Legislature would develop a final list setting out a ranking for the priority and sequence of the adjudications. The Legislature would also identify the source of the funding that would allow for timely implementation of the listed adjudications.  The Legislature would consider the capacity of the water court commissioners when setting the schedule for new adjudications workload of the superior courts.


Appeals from Ecology Water Resources Decisions Workload. If the role of the PCHB is retained, as under Option F (July task force meeting), it is projected that approximately 10 APA-styled appeals of PCHB water right decisions would be filed each year.


If the role of the PCHB is eliminated, as under Option G (July task force meeting), and the superior courts handle de novo evidentiary hearings of appeals from Ecology water right decisions, it is expected that the superior courts would hear approximately 85 of these cases per year.  As noted above, the water commissioners could be used to reduce some of the superior court workload impact of these cases.


If the PCHB can be skipped over at the election of appellants (new variation recommended by the subcommittee), it is impossible to project the superior court (and corresponding commissioner) workload for this category of cases other than to say it would fall somewhere between 10 and 85 cases a year.


It should be noted that the expected costs to the public of this proposal would be more than just the expenses incurred by the new judicial water commissioners.  In the counties where general adjudications are begun, the superior courts, county clerks, and other staff would have significantly higher workloads.  In addition, an increase in the volume of adjudications work throughout the state would mean an increase in associated staffing at the Department of Ecology and the Attorney General’s Office.  


Funding.  The Office of Water Commissioners could be funded through a combination of public funding and fees paid by litigants.  For funding of the specialized water court option, the subcommittee recommended that the large majority of the funding should be public and the public funding should be state funded (not local funded).  The same recommendation could be made for funding the Office of Water Commissioners.


In the context of the specialized water court, the subcommittee determined that a small portion of the court’s funding should come from litigant fees. This recommendation could also be made for the funding of the Office of Water Commissioners.  The Legislature could establish a statutory fee schedule at a range equal to or similar to the current fees of $250 to initiate a lawsuit and $25 to file a claim.  The fee schedule could identify one fee for participants in an adjudication and another fee for participants in an appeal of an Ecology Water Right decision.  Under any fee schedule approach, the Legislature should include incentives for early resolution, such as reduced fees for participants that resolve their claims early in the process and/or without the need for a contested court hearing.
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