POLICY STATEMENT BY 

THE BOARD FOR JUDICIAL ADMINISTRATION 

ON

GENERAL WATER RIGHT ADJUDICATIONS


At its meeting on July 16, 2004, the Board for Judicial Administration approved the following statement of judicial policy:
A. 
CRITERIA FOR EVALUATING PROPOSALS ON WATER COURTS AND ALTERNATIVE PROPOSALS:
1. Increased capacity.  A proposal should increase the system’s capacity to hear a greater number of general water right adjudications.

2. Timely and fair decisions.  A proposal should result in timely decisions, while still maintaining fundamental fairness and due process.  
3. Adequate and stable funding.  A proposal should provide a solid mechanism for ensuring adequate and stable funding, both at the outset and in future years.

4. Efficiency and cost-effectiveness.  A proposal should provide for efficient use of limited resources.  For example, expertise and specialization developed by judicial officers and staff in one general adjudication should be used in other adjudications. 
5. Flexibility.  A proposal should provide sufficient flexibility to allow for the assignment of judges, staff, and resources to the areas with the greatest need.  A proposal should be sufficiently flexible to allow for the adoption of specialized rules that could streamline the procedures for general adjudications.

6. Comprehensive solution.  A proposal should provide a comprehensive solution to the need for change.
7. Accountability.  A proposal should provide for accountability to the public.  Any new judicial entities must be accountable to the Washington State Supreme Court.
B.    WATER COURT IMPLEMENTATION
1. Creating a Water Court.  If the State decides to increase the number of ongoing general adjudications, then a new, specialized water court should be created to hear the cases.  The water court should be separate from the superior courts.

2. Types of Cases to Be Heard.  The water court should hear not only the general adjudications, but also other related water resource cases, such as appeals from PCHB’s water resource decisions and challenges to administrative rules on in-stream flows.  The water court’s jurisdiction over these cases should be exclusive.

3. State Funding.  The water court must be funded by the State.  The counties and superior courts lack the resources to handle general adjudications.

4. Selecting Judges.  Water court judges should be selected by competitive elections, although each newly-created judge position should initially be filled by gubernatorial appointment from a slate of nominees submitted by the Supreme Court.     

5. Terms of Judges.  Water court judges should serve at least six-year terms due to the length of time it takes for new judges to get up to speed on these cases.  The terms should be initially staggered so that the judges are not all subject to election in the same year.

6. Judicial Referees/ Commissioners.  The water court judges should be assisted by experienced judicial referees/commissioners, who would hold hearings and make initial decisions, subject to review by the judges.  The judges would also decide the broader and more complicated issues.

7. Staffing.  The water court should have its own, adequately funded clerk’s office and administrative staff.  Processing of general adjudications, and their large volume of paperwork, requires a coordinated and specialized use of technology, procedures, and staff resources.  

8. Organization of Court.  The court should have multiple divisions, to foster regional decision-making and accountability, although the court should have flexibility to shift workloads by assigning one division’s case to a judge from another division. 
9. Regional Offices.  The water court should have offices in each division.  Regional locations would allow judicial officers and staff to be in closer proximity to the litigants.  Pleadings could be filed locally and hearings could be held locally.

C.    PROCEDURAL ISSUES
1. Affidavits of Prejudice.  Affidavits of prejudice should not be available in general adjudications.  Parties in general adjudications would still have the right to seek a judge’s recusal based on a showing of actual prejudice, bias, or conflict of interest.  

2. Other Procedural Changes.  Regardless of which judicial entity hears general adjudications, careful consideration should be given to streamlining the procedures for these cases, in order to provide for more timely decisions while still maintaining fundamental fairness and due process in all regards.  Four such steps include:
a) Having the Department of Ecology complete a comprehensive background report at the outset of the general adjudication, promoting earlier resolution of claims;
b) Providing for limited special adjudications (although for cases involving federal/tribal water right claims, the adjudication would need to be sufficiently comprehensive to satisfy the McCarran Amendment);
c) Expanding the use of mediation; and
d) Authorizing the pre-filing of written testimony.
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