WATER COURT WORK GROUP’S

REPORT TO 

THE BOARD FOR JUDICIAL ADMINISTRATION

June 18, 2004

(NOTE:  In response to this report, on July 16, 2004, the Board for Judicial Administration (BJA) adopted a policy statement on water courts and related proposals.  The BJA’s policy statement was drafted based on the basic recommendations contained in this report, although some minor modifications were made.  The BJA’s policy statement reflects the official position of the state’s judiciary on this issue.)  

Members of the Water Court Work Group
(Judge Kathleen O’Connor (Co-Chair), Spokane County Superior Court; Immediate Past President of SCJA; member of BJA.

(Judge Stephen Brown (Co-Chair), Washington State Court of Appeals, Division III; recent past member of BJA; recent past Chief Judge of Division III.

(Judge Glenna Hall, Superior Court for King County; recent past Trustee of SCJA.

(Judge James P. Hutton, Superior Court for Yakima County.

(Judge Linda C. Krese, Superior Court for Snohomish County; member of the legislatively-created Water Disputes Task Force in 2002-03.

(Judge Frank L. Kurtz, Washington State Court of Appeals, Division III.

(Court Commissioner Sidney P. Ottem, Superior Court for Yakima County; full-time judicial officer on the Acquavella case; member of the legislatively-created Water Disputes Task Force in 2002-03.
Staff:  Rick Neidhardt, Administrative Office of the Courts.
TABLE OF CONTENTS
I. Introduction: General Adjudications and Recent Developments 
 Page 1
II. Executive Summary
 Page 4
III. The Need for Change 
 Page 7
IV. The Need for Greater Specialization for General Adjudications 
 Page 9
V. Criteria for Evaluating Alternative Options 
 Page 11
VI. Alternative Options: Advantages and Disadvantages
 Page 12
VII. Recommendation: Create a Separate Water Court 
 Page 15
VIII. Selection of Water Court Judges 
 Page 18
IX. Additional Recommendations as to Water Court 
 Page 20
X. Recommendations for Procedural Changes 
 Page 22
Appendices:
Appendix A: 
Glossary of Water Law Terminology

Appendix B:
 “Water Right Adjudication Process: A Primer” (publication of the Department of Ecology)
Appendix C:
 “Washington Water Laws: A Primer” 
(publication of the Department of Ecology)

Appendix D:
Report from Water Disputes Task Force

Appendix E:  
Legislation from 2004 on Water Courts

Appendix F:
Office of Water Commissioners:  Description of Option from the Water Disputes Task Force

Appendix G:
Article on Montana’s Tax Proposal to Expedite Processing of Water Rights
I.   INTRODUCTION:  GENERAL ADJUDICATIONS 
AND RECENT DEVELOPMENTS
(For the convenience of readers who do not necessarily have an extensive background in water law, a glossary of water law terms is included at Appendix A.)

“General water right adjudications” are the proceedings by which superior courts determine the validity, quantity, purpose and priority of all water rights claimed throughout a given river system, often involving hundreds or thousands of litigants.  See RCW 90.03.110 through 90.03.245.  An overview of the procedures for a general adjudication is provided in Appendix B.
A “water right” is a legal authorization to use a certain amount of public water for a designated purpose.  A water right has several attributes that limit its scope – a water right is specific as to a particular quantity of water, a particular purpose for the water’s usage, a particular point of diversion, and a priority date (which is used in determining the right’s relative priority with other water rights).
Water rights are commonly divided into two categories, those that relate to water usage that preceded the adoption of Washington’s water code (in 1917 for surface water and 1945 for in-ground water), and those that relate to later usage.  For the latter category, those that post-date the water code, an administrative procedure already exists under which the Department of Ecology (“Ecology”) reviews water right applications and issues administrative permits or certificates.  These permits or certificates signify an administrative determination that the water right is valid and they specify the water right’s various attributes.  For these permitted or certificated water rights, a general adjudication serves largely to confirm these administrative determinations, to review whether the permitted or certificated right has since been abandoned or relinquished, in whole or in part, and to give a much clearer idea of relative priority with competing water rights.
The story is entirely different for the older water right claims, those that pre-date the applicable water code, commonly referred to as “historic water rights” or “water right claims”.  For these historic water rights, there has not been any official determination of validity nor of the associated attributes.  The only administrative record is a registry of these claimed water rights – people claiming historic water rights were required, primarily during the 1969-74 time period, to register their claims with Ecology.  Even though claimants of historic water rights have never had to prove the validity nor the attributes of their rights, and no official determinations have been made, Ecology treats these water right claims as valid until they are addressed in a general adjudication. 
Accordingly, a general adjudication is the only way that these historic claims to water rights can be determined.  Ecology can make a tentative determination of such rights for the purpose of enforcing or managing water rights, but in reality, illegal or unsubstantiated uses of water can occur unless or until an adjudication is filed allowing a court to evaluate claims to water rights.  Ecology estimates that approximately 170,000 of these claimed historic water rights remain unadjudicated.  More than 95,000 of these claims apply to lands west of the Cascade Mountains.

Without a general adjudication decree, claimants are uncertain as to the validity and extent of their historic water rights.   Because claimants usually share from a common source, uncertainty as to one right can create a chain reaction of uncertainty as to competing water rights having a lower priority.  Thus, if uncertainty exists as to a senior claim, a junior water user does not then know how much water has been validly appropriated, and thus does not know how much water will be available for his or her own allocation.  In times of water shortage, this problem becomes especially acute, and seriously impedes the ability of water users to transfer rights.
General adjudications involve complicated issues of fact and law.  For each claimed water right within the applicable geographical area, the judge must consider the historic use of that property’s water dating back to the property’s first settlement and ownership, often back to territorial days, determining the history of water usage as to quantity, purpose of usage, point of diversion, source, season of use, and the property on which the water was used.  Because periods of non-use of a water right can result in relinquishment of the right, and because the priority date and the other attributes of a water right can change over time (based on changes in the water’s usage) the court must review the entire history of water usage, rather than simply looking back to the original diversion of water.  These decisions are made based upon a specialized set of state water law principles (including common law principles and the interplay of many statutes addressing water usage), which are then further complicated by federal water law principles when addressing federal and tribal water rights.
  
General adjudications are expensive and time-consuming, both for litigants and the courts.  The Yakima River Basin’s Acquavella litigation began in 1977 and will not conclude for at least another few years.
  Nor is the length of the Acquavella litigation unusual – in three other states general adjudications were started contemporaneously with Acquavella, and Washington’s case will be the first or second completed.  

Even though Acquavella has taken so long to complete, the case addresses only a small percentage of the state’s water claims needing adjudication. Acquavella encompasses only 4,000 claims to water rights out of the approximately 170,000 claims to water rights state-wide needing adjudication.  Moreover, while Acquavella has been underway, no other significant progress has been made state-wide in reducing the backlog of water right claims needing adjudication.  

Recognizing the slow pace at which the backlog of unadjudicated water claims are being addressed, the Governor’s Office, the Legislature, and a multi-branch task force have all proposed changes to general adjudications since the end of 2003.
  Several of the proposals have advocated creating a separate, specialized water court to hear general adjudications.
  The expectation underlying the various proposals is that they would call for more general adjudications to be completed in a shorter amount of time.


Following the 2004 legislative session, the BJA created the Water Court Work Group to review the proposed changes to general adjudications (and related water right cases) and to make recommendations regarding any need for change.  The BJA will then develop a judicial policy statement.  The Water Court Work Group’s report is set forth herein.

II.   EXECUTIVE SUMMARY 


General water right adjudications are unlike any other category of cases heard in superior court.  They are massive, all-encompassing cases that overwhelm the courts and their clerk’s offices.  The Acquavella litigation in Yakima County Superior Court is a perfect example.  In round numbers, Acquavella has involved 40,000 parties, 18,000 pleadings, 4,000 water right claims, and hundreds of decisions.  Acquavella will be approximately 30 years old before the final decree is issued, likely in the next few years.


Despite the size and duration of Acquavella, the case is addressing only 2-3% of the total state-wide number of water right claims still needing adjudication (approximately 4,000 water right claims out of a state-wide total of approximately 170,000).  It has been estimated that it would take the current system over 200 years to adjudicate the remaining unadjudicated water right claims.  


This backlog of unresolved cases has motivated the legislative and executive branches (and a multi-branch task force) to propose changes for how the courts conduct general adjudications (in the context of many other proposals that do not directly affect the courts).  The unresolved cases have caused great uncertainty as to the validity and amounts of water right claims, thereby stifling economic development, inhibiting agricultural efficiencies, and hindering environmental protections (such as protecting endangered fish species).  For further discussion of the need for change, see Sections III and IV.

The work group, of course, makes no recommendation as to whether the State should in fact devote additional funds to increase the on-going caseload of general adjudications.  This is a funding and resource priority issue that is within the purview of the executive and legislative branches.  


If, however, the State decides to increase the capacity of the system to hear general adjudications, then the work group believes that the best option for hearing the increased caseload is a new, specialized water court.  For a discussion of the available options, see Sections VI and VII.  The water court would be a judicial entity under the Supreme Court but separate from the other trial courts


A water court is the best way to develop and maintain the degree of specialization necessary for efficiently hearing these complicated cases in a timely manner.  Specialization is required not only in the intricacies of water law, but also in the underlying technical and scientific fields, as well as in the complexities of managing and processing cases of this magnitude.  The necessary expertise in general adjudications takes far too long to regenerate each time that a new case is started or a new judge is assigned to a case.  Importantly, a water court is also the superior option for ensuring an adequate and stable source of funding.

The work group recommends a specialized water court even though the state’s tradition is for trial court judges to be generalists.  General jurisdiction court judges simply lack the resources, specialized procedures, and legal and technical expertise needed to efficiently hear general adjudications in a timely manner.  

The work group does not believe that creating a specialized water court would necessarily lead to the creation of other specialized judicial entities.  General adjudications are a unique category of cases, both in terms of their demands on the courts and in terms of the outstanding backlog of unadjudicated cases.  Moreover, Montana’s creation of a separate water court over 25 years ago has not led to the creation of other specialty courts there. 

Specifically, the work group proposes creating a water court with the following features (for more details, see Sections VIII and IX):

(Water court judges should be selected by competitive elections, although each newly-created judge position should initially be filled by gubernatorial appointment from a slate of nominees submitted by the Supreme Court.  This approach will balance the need for public accountability with the need for water court judges to have specialized expertise.   
(Water court judges should serve six-year terms, slightly longer than the terms for superior court judges, due to the length of time it takes for new judges to get up to speed on these cases.  The terms should be initially staggered so that the judges are not all subject to election in the same year.

(The court should have multiple divisions, to foster regional decision-making and accountability, although the court should have flexibility to shift workloads by assigning one division’s case to a judge from another division.

(The water court judges should be assisted by experienced judicial referees/commissioners, who would hold hearings and make initial decisions.  The judges would review the decisions of the referees/commissioners and decide the more complex issues.

(The water court must be funded by the State.  The counties and superior courts lack the resources to handle general adjudications.

(The water court should have its own, adequately funded clerk’s office and administrative staff.  Processing of general adjudications, and their large volume of paperwork, requires a coordinated and specialized use of technology, procedures, and staff resources.  
(The water court should have offices in each division.  Regional locations would allow judicial officers and staff to be in closer proximity to the litigants.  Pleadings could be filed locally and hearings could be held locally.

(The water court should hear not only the general adjudications, but also other related water resource cases, such as appeals from PCHB’s water resource decisions and challenges to administrative rules on in-stream flows.  The water court’s jurisdiction over these cases should be exclusive.


Finally, the work group recommends that changes be made not only as to who hears general adjudications, but also how they are heard.  There are important procedural changes to be made that would greatly improve the process regardless of whether a water court is created and regardless of whether the State decides to ramp up the hearing of general adjudications.  The work group recommends the following changes, which are explained more fully in Section X:

(Affidavits of prejudice should not be available in general adjudications.  An affidavit of prejudice gives a party the right to disqualify a judge from hearing the case even if there is no showing of any prejudice, bias, or conflict of interest.  General adjudications can involve thousands of parties, rendering this procedure unworkable.  Parties in general adjudications would still have the right to seek a judge’s recusal based on a showing of actual prejudice, bias, or conflict of interest.  
(There are several changes to procedure that would foster greater efficiency and would expedite the hearing process without unfairly affecting the rights of the parties or the fairness of decisions.  Several such changes were recommended by the Water Disputes Task Force, including (1) having DOE complete a comprehensive background report at the outset of the general adjudication, promoting earlier resolution of claims, (2) allowing limited special adjudications for cases not involving federal/tribal water right claims, (3) expanding the use of mediation, and (4) authorizing the pre-filing of written testimony.  The judiciary should also carefully consider whether procedures can be further streamlined and improved. 
III.   THE NEED FOR CHANGE

Current system – Superior courts hearing general adjudications.  Under the current system, general water right adjudications are statutorily set up to be heard by individual superior courts across the state.  Currently, only one general adjudication is underway, the Acquavella case in Yakima County Superior Court.  In Acquavella, the court has had to develop its own procedures, largely “on the fly,” for handling the unique workload of a general adjudication.  Over time, the court worked out procedures under which two judicial officers (Judge Walter Stauffacher and Commissioner Sidney Ottem) were assigned to hear nothing else but this case.  A funding mechanism was also developed under which the State reimbursed Yakima County for much of the county’s Acquavella-related costs.  In many ways, over time, the Yakima Superior Court developed its own ad hoc version of a largely separate water court. 

Reasons for changing the current system.  For the following reasons, the Water Court Work Group concludes that using the superior courts to hear general water right adjudications will be inadequate if the State decides to increase the number of ongoing general adjudications or otherwise speed up the process for adjudicating these cases:
1.  The superior court system is already overloaded – it lacks sufficient capacity to address the large backlog in the number of water rights around the state that need to be adjudicated.  There are approximately 170,000 unadjudicated water right claims around the state, including over 95,000 claims in Western Washington.  By comparison, the Acquavella litigation is addressing approximately 4,000 water right claims (involving approximately 40,000 water right holders).   Of course, during an adjudication, the court reviews not only the unadjudicated claims but also the continued validity of any certificates issued by Ecology.  This backlog has serious consequences for the state’s economy, as uncertainty about water rights can impede development projects and make more difficult the sale of agricultural land.  Uncertainty about water rights also causes problems for government agencies, such as with regard to municipal water rights and maintaining sufficient water in streams for fish and other ecological needs.
2.      General water right adjudications are massive, complicated, multi-county cases (involving potentially thousands of litigants and a huge paper record), which overwhelm the individual superior courts that hear them under the present system.  Individual counties do not have the resources to add these cases onto the existing superior court caseload.  It makes more sense to have these cases be heard by a court with a regional focus and specialized resources.  (General adjudications are to be greatly distinguished from the more routine cases in which judges review decisions of the DOE or the PCHB with regard to a single party and/or water right.)
3.  Using individual superior courts to hear general adjudications will become even less efficient if the legislative and executive branches decide to significantly increase the number of these cases.  The practice of using individual superior courts leads to inefficiencies in that there is no continuity of specialized expertise within the judiciary.  The wheel needs to be re-invented each time a new case is started.  This is a critical factor, given the degree of expertise needed in judicial and clerk’s offices to handle these high volume, technically demanding cases.  (Section IV of this report expands on the differences between general adjudications and other civil cases from a judicial point of view.)  Moreover, the judicial procedures used in the Acquavella litigation were developed in responding to issues as they arose; greater efficiencies are available if the process is re-designed from a system-wide perspective.
4.  Judges hearing general adjudications should have an extensive background both in specialized water law (both at the state and federal levels) and in hydrologic principles and applications.  It can take a new judge two years to get up to speed in these cases.  Practically speaking, there are very few people in the state that already have this background -- much of the necessary expertise background will inevitably need to be acquired “on the job.”  Judicial resources are greatly wasted when a judge who has gained the necessary expertise in one case does not then apply that expertise in a future case.
5.  The current system does not provide an adequate and secure source of funding for hearing these cases.  Local resources are entirely inadequate to handle these massive cases, even under the status quo.  For example, the Acquavella litigation is able to move forward only because the State reimburses the county for much of the judicial expenses and court clerk expenses attributable to that case.  If the Legislature intends to increase the number of these cases, then the status quo will need to be changed to ensure that counties are not overwhelmed.  The ad hoc funding approach for Acquavella needs to be replaced with a more secure funding mechanism.  
6.  The current system places too much of a demand on existing clerk’s offices.  Because of the volume of documentation in general adjudications, it is not fair, and makes little sense, to add these cases to the workload that the clerk’s offices already handle.  In Acquavella, the State reimbursed the county for the Acquavella-related costs of the clerk’s office (when the claims were initially filed several clerks were required to process court documents), but there is no guarantee that this would happen in future cases.  Moreover, it would not be efficient or cost-effective to attempt to duplicate the status quo in several different clerk’s offices around the state should the Legislature decide to increase the number of on-going general adjudications.

IV.   THE NEED FOR GREATER SPECIALIZATION IN ADDRESSING GENERAL ADJUDICATIONS

Washington’s Constitution provides for Superior Court to be a court of general jurisdiction.  As such, it has been the history of that court to resolve any and all sorts of legal disputes, without exception.  Establishing a water court would mark the first intrusion on the general nature of the Superior Court, and such a departure from the historic norm was met with concern by some members of Washington’s judiciary.  The Work Group has given this issue considerable debate and concludes that establishment of specialized courts to resolve water disputes (and especially historic claims through stream adjudications) is appropriate.  The reasons for this decision are set forth below.  


First and foremost it must be recognized that, with the exception of Acquavella, stream adjudications constitute work that belongs to superior court that is currently not being done.  Although superior courts group and label certain types of cases (such as “juvenile court” and “family court,” etc.), those kinds of disputes have always constituted much of the work of superior court judges.  Until Acquavella, hands-on superior court attention was non-existent, as much of the adjudication work was handled by an Ecology designee appointed as referee.  However, as the adjudication of the Yakima basin began to take shape in the mid-1980s, it became apparent that a judicial officer would be required to address the voluminous and complex claims to water rights.  Fortunately for the Yakima Superior Court bench, Judge Walter Stauffacher retired in 1986 and, through passage of two statutes and one constitutional amendment, was authorized to hold hearings as a judge pro tem without obtaining the consent of the parties.  It must be recognized that little work on Acquavella was being done prior to his “retirement,” and the case only took off once he was able to work full-time on it which included hiring the necessary staff.  The first hearing occurred in November 1986 and the first report issued in 1988.   Replicating the good fortune of Yakima Superior Court in obtaining a full-time judge without losing other judges is far from guaranteed. 


Second, the work of a water judge is unlike that of other superior court judicial officers.  For example, Commissioner Ottem, who has heard much of the claims in the last five years as Judge Stauffacher has cut back his workload considerably, distributed his 2001 work product to the work group.  This material consisted of approximately 500 pages of claim analyses for one of the 31 subbasins.  It may take a few weeks to months to collect the evidence during a hearing but it generally takes considerably longer to analyze that evidence and issue reports as is required by statute.  Obviously, it takes great lengths of uninterrupted time to draft such documents and that type of work would be incompatible with the general needs of a superior court.  


Third, given that the work is so time-consuming it is also quite expensive.  Accordingly, water courts as a separate entity make sense because a dedicated funding source would be secured and would not interfere with superior court budgets that are already stretched too thin.  Moreover, the main virtue of water courts is they would function efficiently, relative to the current process of ramping up the necessary staff to adjudicate a basin only to disassemble that group once the work is done.  A new adjudication would require another court to repeat the process.  A water court does not need to be stopped and started and expertise in adjudicating rights is maintained.   Because the cases are lengthy even in the best case scenario, continuity is a premium.  

Commissioner Ottem has related to our group the typical work of judicial officers handling stream adjudications.  The work is highly technical and requires one to look at land plats and create legal descriptions for irrigated property as well as trace legal ownerships through deeds back to federal patent. It requires numerous computations of water formulas to convert from acres to acre-feet per day to cubic feet per second, to inches and miner inches of water.  Judges fulfilling this role may require some training in hydrology and a background in agricultural irrigation would also be helpful. There are occasional interesting, novel and legal arguments to analyze.  But most of the work is highly technical and routine and water judges should enjoy sitting in front of computers and writing day after day analyzing the contents of boxes of evidence.  One must also know the interplay of a couple of statutory programs, as well as case law dating back to the first volume of the Washington Reports. And that is just for state-based rights.  The federal rights are even more highly specialized.  Nor does it take into account the specific history of litigation in a particular case, which in Acquavella now encompasses about 18,000 pleadings – which include the 50 or so legal opinions and other rulings set out in the 100 or so reports and about 20 pre-trial orders. It requires creating specialized procedures to address the unique reality of voluminous and complex claims and ancient records. This is not work done by most Superior Court judges.  
Continuity in a stream adjudication is crucial.  No matter how hard you work, you can only do this work so fast, and changing judges in the middle of such a case would be very time consuming.  In light of the vast record discussed above, Commissioner Ottem estimates it would take a judge 2-3 years to get up to speed on Acquavella.  For comparison, Judge Stauffacher hired a law clerk for a 2.5-years period and at the time that he left he was just starting to understand the interconnections of the many rulings.  This individual was a very qualified person with special training in water law, plus an M.S. in Agricultural Economics.  

In summary, the work of a water judge is unique and is not currently being done outside of Yakima Superior Court ,which evolved into a water court in the late 1980s.  Therefore, in reality, stream adjudication work is not currently being done by regular superior court judges at all.  Yakima presents a perfect example of what happens if superior court judges try to tackle such a large case while also handling a regular docket.  The case drags out for years, which in many ways works an injustice to the people involved.  On the other hand, once a de facto water court was created, it became considerably more efficient. To attack the 170,000 plus claims to water rights in the state of Washington utilizing existing resources is unreasonable and will take centuries.  

V.   CRITERIA FOR EVALUATING ALTERNATIVE OPTIONS


The work group developed several criteria for evaluating the options for hearing general water right adjudications.  The work group did not attempt to rank the importance of the following criteria – they are all important:
1. Increased capacity.  A proposal should increase the system’s capacity to hear a greater number of general water right adjudications.
2. Timely and fair decisions.  A proposal should result in timely decisions, while still maintaining fundamental fairness and due process.  
3. Adequate and stable funding.  A proposal should have a solid mechanism in place for ensuring that adequate and stable funding is provided, both at the outset and in future years.
4. Efficiency and cost-effectiveness.  A proposal should provide for efficient use of limited resources.  For example, expertise and specialization developed by judicial officers and staff in one general adjudication should be used in future adjudications. 
5. Flexibility.  A proposal should provide sufficient flexibility to allow for the assignment of judges, staff, and resources to the areas with the greatest need.  A proposal should be sufficiently flexible to allow for the adoption of specialized rules that could streamline the procedures for general adjudications.
6. Comprehensive solution.  A proposal should provide a comprehensive solution to the need for change.

VI.   ALTERNATIVE OPTIONS: 

ADVANTAGES AND DISADVANTAGES

There are several different ways to set up a judicial process for resolving general water right adjudications using experienced decision makers.  The work group considered the following four models, each of which would capitalize on enhancing the expertise of decision makers. 
1. Creating a separate water court to have exclusive jurisdiction over water right cases, especially general water right adjudications. 
  The water court judges would hear only water cases and could employ referees/commissioners to assist in the work.  A constitutional amendment would be needed to transfer the jurisdiction for these cases from the superior courts to the water court.

2. Creating an office of experienced water commissioners. 
    General water right adjudications would still be heard by individual superior court judges, the same as under the current system, but they could draw on the expertise of commissioners centrally employed by the Supreme Court. 

3. Designating existing superior court judges to hear water cases in multi-county regions.
  Existing superior courts would be grouped into regions, and existing superior court judges from within each region would be designated to hear water cases arising within that region.  For this option to be feasible, the total number of superior court judges state-wide would need to be increased to account for the increased workload from increasing the number of water adjudications.

4. Creating an administrative body
 to make initial decisions for general adjudications and to build a record, with judicial review in the superior courts.  This approach appears unlikely to meet with approval in the Legislature, especially with regard to the perceived problem of appointed decision-makers not being accountable to the public, but it would be a comprehensive solution that efficiently divides the workload between an administrative fact-finding function and a judicial review function.

Based primarily on the criteria set forth in Section IV, the work group sets forth the following advantages and disadvantages for these four approaches:

	Approach
	Advantages
	Disadvantages

	Water Court
	Would be a comprehensive solution.
	Would require a constitutional amendment.

	
	Creates, and maintains, expertise not only for commissioners or referees, but also for judges.
	Would require incorporating a new entity into the state’s judiciary.

	
	Would be the quickest at reducing the backlog of water rights needing adjudication.
	Would break with the tradition that trial court judges are generalists.

	
	Would be the best way to ensure adequate and secure state funding.
	Might end up competing with existing judicial entities for funding.

	
	Ensures that water judges would not be diverted to other cases.
	

	
	Would have own staff and resources.
	

	
	Would provide the greatest flexibility for pursuing efficiencies, innovations, and specialization.
	

	
	
	

	Office of Water Commissioners
	Would provide superior court judges with expert assistance.
	Would not increase the expertise of the judges themselves.

	
	Would make use of existing procedures for general adjudications, thus would be easier to implement and less expensive than water court.
	Would be only a partial solution (does not provide for specialized judges; requires each court being assigned a case to redesign its processes and retrain staff).

	
	Funded by state.
	Not as secure a funding mechanism as for water courts.

	
	
	Would be slower than water courts at reducing backlog of water rights needing adjudication.

	
	
	Other than the cost of the commissioners, local jurisdictions would still fund the adjudications.

	
	
	Could be viewed as largely handing authority over to unelected officials.

	
	
	Would overburden clerk’s offices.

	
	
	

	Using Superior Court Judges in New Regions
	Would allow for judges to develop expertise.
	Would be only a partial solution (does not provide for specialization of other decision makers, other staff, and processes; judicial expertise is gained on hit-or-miss basis).

	
	Would make use of existing procedures for general adjudications, thus would be easier to implement and less expensive than a water court.
	Could result in more work being assigned to the same number of judges.

	
	Would provide flexibility in use of judges.
	Would be inefficient and difficult for judges to hear water cases in addition to regular cases.

	
	
	Would be less secure in receiving adequate and stable funding.

	
	
	Would increase the financial burden on the counties that lose a judge for hearing water cases.

	
	
	Would involve less accountability to the electorate if judges are elected locally but sit regionally.

	
	
	Would overburden clerk’s offices.

	
	
	

	Administrative Body Makes Initial Decision
	Would be a comprehensive system with expert decision makers.
	Would be less viable politically, in that Legislature seems unlikely to approve an option without stronger accountability to the electorate.

	
	Would free up judicial time for the more critical legal issues.
	Would be only a partial solution (could not be used for any cases involving federal/tribal water rights) 

	
	Would not require creating a new judicial entity.
	

	
	Would be less expensive than a water court.
	


VII.   RECOMMENDATION: CREATE A WATER COURT.

The work group recommends that a separate water court should be created if the State does indeed decide to increase the number of general water right adjudications to be heard. 

Benefits of a separate water court.  The water court approach, while not a perfect solution, best meets the criteria we set forth in Section IV for evaluating the various options:

(Increased capacity.  A separate water court would greatly increase the judiciary’s capacity to simultaneously hear multiple general adjudications.  We envision a court with three or four judges (assisted by judicial commissioners or referees) and multiple divisions to cover the different regions of the state.  A separate water court would significantly speed up the rate for addressing the backlog of unadjudicated water rights.  
(Timely and fair decisions.  Decisions will be more timely and better informed when they are issued by judicial officers who have a specialized expertise and who are able to focus exclusively on water cases.
(Adequate and stable funding.   Creating a separate water court would provide the most adequate and secure funding of any of the alternative options.  Creating the water court as a separate entity would greatly enhance the likelihood of full funding.  Funding for separate entities is more visible and stable.  Simply adding funds to an existing entity is more vulnerable to subtle reductions and supplanting in future years.  
(Efficiency and cost-effectiveness.  Water courts would make great use of the efficiencies of specialization and centralization.  Judicial officers and clerk’s staff would have a specialized expertise in handling the unique demands of general adjudications.  Their expertise would carry over to all future adjudications.  All procedures and systems would already be in place when a new general adjudication is begun.  Specialized technology could be developed for managing documents and for tracking cases.  Liaison relationships and information-sharing systems with Ecology would be on-going and stable.  Dividing the labor between referees/commissioners (who would make initial determinations on individual claims) and judges (who would review the initial determinations and decide broader issues) is efficient and cost-effective. 
(Flexibility.  A water court with multiple regional divisions would allow judicial officers to focus on regional water cases, while still allowing for flexibility to hear cases from other regions as needed.  The system could easily adjust to meet the changing demands for decisions around the state, such as in responding to regional water shortages.  A separate water court, being developed from the ground up, would have the most flexibility for developing their own innovative procedures, making good use of new technologies, and adopting their own rules for streamlining hearings and procedures.  Judges would have flexibility in dividing their workload with their experienced referees or commissioners, which could change to meet the changing needs of the various cases coming forward.  
(Comprehensive solution.  Along with the administrative model, a separate water court represents the most comprehensive solution for addressing the backlog of unadjudicated water rights.  A separate water court encompasses all the necessary features: adequate and stable funding; judicial officers with expertise and supported by an expert staff; greatly increased capacity; flexibility for further enhancing efficiencies and cost-effectiveness; and timely and informed decisions. 

Creating a water court thus best satisfies our criteria for a successful approach toward general adjudications.  Undoubtedly, the water court approach is not the perfect solution.  This approach does have a few disadvantages, as set forth in Section V of this report.  These disadvantages, however, can all be overcome:   
(Although the water court would require a constitutional amendment, a constitutional amendment creating a new water court would save significant amounts of time and effort in future adjudications.  
(Although the water court would represent a break from the tradition of judges being generalists, the unique nature of general adjudications and the importance of specialization for hearing these cases justify this change.  
(Although the water court would require incorporating a new entity into the judiciary hierarchy, this can be accomplished.  It makes more sense to take the necessary steps to create a new court rather than to attempt to shoe-horn a regionally-based water court into a county-based system of superior courts.  
(Although the water court could end up competing with other judicial entities for funding, such is always the nature of the funding process.  
The work group concludes that the need of the state’s water right holders for finality and certainty, both from an economic and an environmental perspective, outweighs the generalized concerns about creating a water court.

Inherent weaknesses of other options.  Each of the other three models we considered has significant drawbacks.  A judicial office of experienced water commissioners is anything but a comprehensive solution.  This option would provide judges with experienced judicial assistance, but it would not address the problem of the judges themselves needing special expertise, it would do nothing to free up county clerk’s offices from the demands of general adjudications, it would require the wheel to be re-invented for each new case, it is susceptible to outside perceptions that the decisions are being made by unelected commissioners rather than by elected judges, and it is far less efficient and flexible than is a separate water court.  Importantly, the funding for this option would far less stable than for water courts, given the ease with which funding for increasing the number of general adjudications can be subtly reduced when the funding is mixed in with the funding for all other court operations.

The model of using already-elected superior court judges to sit as regional water judges suffers from a similar set of drawbacks.  The model would provide for greater judicial expertise, and it would build upon existing court structures, but it would not address the problem of overwhelmed county clerk’s offices, it would require development of new procedures for each new case, it would be less efficient and flexible than a new water court, it would use judges who are elected locally but sit regionally, it would likely result in some judges having to hear both water cases and regular cases from their “home” court, and it is all too likely to end up short-changing the courts that end up “donating” a judge to hear water cases.  Importantly, again, the funding for this model would far less secure, and would be more susceptible to future manipulation than would the separate funding for a new water court.


Finally, we note that the administrative model has many of the same benefits as those listed above for the water court.  An administrative board could easily be set up to make initial decisions with subsequent review by the superior courts.  The administrative model would encompass essentially the same efficiencies as a water court, an administrative board’s relaxed procedures could lead to quicker decisions and be less costly to implement.  The administrative model, however, would meet stiffer opposition within the Legislature, as several of the key legislators oppose having water right adjudications be heard by appointed administrative officers who are not directly accountable to the public.  More fundamentally, the McCarran amendment likely precludes use of the administrative model for the many adjudications that involve federal or tribal water rights.  Due process concerns would arise if water rights in one part of the state end up being resolved under relaxed administrative procedures and standards while others are resolved under more stringent procedures and standards of the judiciary.

In sum, the judiciary’s evaluation of the various options needs to focus on the extent to what will best get the job done in providing greater certainty to the validity and extent of water rights around the state, while making the best use of limited judicial resources.  We conclude that a separate water court best fits the need.  We recommend that a water court be created if the executive and legislative branches decide to increase the priority and capacity for hearing general water right adjudications around the state.
VIII.   SELECTION OF WATER COURT JUDGES


If a water court is to be created, then the judges should be selected in a manner that will foster continuity of qualified decision-makers while still allowing for accountability to the public.  

Options.  The work group considered several options for how this might occur, including appointments, competitive elections, retention elections (under which voters decide whether to retain an incumbent judge, who runs unopposed), and various combinations thereof.  The work group also discussed whether the length of the term of office should be longer than the superior court judge’s 4-year term.


Evaluation of options.  After some discussion, the work group decided against recommending the use of retention elections.  This approach runs counter to this state’s tradition of electing judges in competitive elections and it would likely be “dead on arrival” in the Legislature due to perceived lack of accountability.  

Selecting judges by appointment likewise departs from our tradition and raises concerns about a lack of accountability.  The work group, however, did not reject this approach out of hand.  The work group noted that this approach could be modified by allowing for Senate confirmation of appointees.  If providing for Senate confirmation would serve to dispel concerns over accountability, then this approach could have merit, especially if longer terms of office are used to enhance the continuity of judges.  

The majority of the work group, however, prefers selecting water court judges in competitive elections, just as is done for the superior court judges.  To address the unique needs of a water court, two modifications are proposed to the competitive election process that applies to superior court judges:

(First, the term of office should be longer than four years.  General adjudications last much longer than other superior court cases, and it takes much longer for a new judge to acquire the specialized knowledge and full understanding of the particular case than for other superior court cases.  Using a longer term of office would also provide a greater incentive for cases to be finished within a judge’s term and relieve some of the heightened political pressure that can be brought to bear on judicial elections for such a narrowly focused court.  A six-year term would be more appropriate and would be consistent with the term of office for appellate judges.  (A minority position within the work group would be to use an even longer term of office, such as a period of 10 or 12 years.)  
(Second, each newly-created position for a water court judge should be filled by appointment of the Governor from a slate of nominees submitted by the Supreme Court.  Thus, when the water court begins its operations (and also if a later decision is made to expand the number of water court judges), appointing judges would make it easier to select the judges that are best suited for this particular bench.  Once each position is well-established, the voters would make their own selection decisions in competitive elections. 

Recommended approach:  Competitive elections for six-year terms, with initial appointments.   In light of the foregoing discussion, the work group recommends that judges be selected for six-year terms of office through competitive elections, as modified to provide for initial appointments to fill all newly-created judge positions.  

More specifically, the work group recommends the following selection process.  The water court judges would serve six-year terms, although the terms of office for the first judges would be staggered so that future elections do not all occur in the same year.  The court’s first judges would be appointed by the Governor from a slate of nominees submitted by the Supreme Court.  Thereafter, the judges would be selected by the voters in a competitive election.  If a subsequent decision is made to expand the number of judge positions on the water court, then the new position would again be initially appointed by the Governor (from nominees submitted by the Supreme Court) and would thereafter be selected by competitive election.  Just as with existing superior court judges, if a mid-term vacancy were to occur, then the Governor would appoint a replacement judge (again from nominees submitted by the Supreme Court).

This approach is similar in many ways to that proposed in the Governor’s legislation from 2004 (SB 6674 and HB 2130).  The primary difference between the Governor’s approach and our recommendation is that the Governor proposed using retention elections for any appointed judge who prevails in an ensuing competitive election.  The work group does not recommend following the Governor’s plan for using retention elections.  This state has never elected judges in this manner, and the proposal adds unnecessary complications to the selection process.

IX.   ADDITIONAL RECOMMENDATIONS FOR WATER COURT
If a water court is to be created, then there are several important issues to be considered.  The work group makes the following recommendations:
1.  The water court should have multiple divisions (either three divisions, to mirror the Court of Appeals divisions, or four divisions, to mirror Ecology’s regional divisions).  Multiple divisions will allow for the election/appointment of judges from particular regions, further enhancing accountability to the public.  This was the recommendation from the task force and was used in last year’s legislation.  Judges would presumptively hear the cases that arise from within their division, but the water court should still have flexibility to assign judges to cases outside of their division depending on the priority of cases and relative caseloads.
The primary benefit of mirroring the Court of Appeals divisions is that it would simplify the process for appealing the water court’s decisions.  The primary benefit of mirroring Ecology’s divisions is that it would simplify coordination with Ecology, which maintains the necessary records to process such a case and which, along with claimants, is the entity most interested in the outcomes.  
2.  Experienced judicial referees/commissioners should be appointed to hold hearings.  This will free up judges to hear the more complex issues and to review the decisions of the referees/commissioners, making for a more efficient and cost-effective process.
3.  Funding must be provided by the State.  The counties and superior courts lack the resources to handle general water right adjudications.  It is critical that these cases be funded by the State, without supplanting existing funds.  Local funding for these cases simply is not an option.  Moreover, the need for general adjudications exists throughout the state, not just in particular counties or regions.  

The work group recognizes that funding issues will be critical for effectively addressing the backlog of water rights needing adjudication.  Montana has had a water court for 25 years, but is now looking for ways to increase the funds available for that court to complete its work more quickly.  Montana is considering a proposal to tax water rights, so that the court can finish its work in the next 15 years (without the additional funding, it is expected that the court would need more than 35 years to complete its work).  Because our own legislature may wish to consider innovative funding measures, we are attaching an article discussing Montana’s proposal (see Appendix G).
 4.  The water court should have its own, adequately funded clerk’s office and administrative staff.  General water right adjudications place great demands on court clerks.  The volume of paperwork to be managed is huge.  In Acquavella, it initially took several clerks to process court documents.  This workload should not be added to the existing workload of existing county clerk’s offices, but should rather be handled by a separate clerk’s office staffed by clerks with expertise in handling water cases.  There may very well be a need to use, or develop, specialized procedures and technology for managing the flow of paperwork in these high-volume cases (e.g., storing and retrieving documents; tracking the status of cases, decisions, motions, and claims; and document imaging).
5.  The water court should have offices in each division.  Each division should have a facility to house judicial staff and clerk staff.  This will facilitate the holding of hearings in different locations around the state and will allow litigants to file documents regionally.  Each office will need small and large hearing rooms, although some of this need might be best met by leasing space in community buildings in different locations on an as-needed basis.  Existing superior court facilities should not be depended upon to regularly fill this need.   
6.  The water court should hear not only general adjudications, but also two related categories of cases.  Although the primary need for a water court relates to hearing general adjudications, a water court should also hear two related categories of cases -- appeals from PCHB water decisions and challenges to DOE rules on instream flows.  The specialization of the water court judges would be put to good use hearing these two other types of cases.  In order to preclude improper forum-shopping, the water court’s jurisdiction over these cases should be exclusive.  This was also the recommendation from the Water Disputes Task Force and it was included in the Governor’s 2004 legislation.  
7.  The Supreme Court should adopt rules for the water court that allow for streamlining of procedures.   The water court should streamline its procedures, to the extent consistent with due process and as otherwise appropriate, in order to best meet the goals of timely and fair decisions.  The Supreme Court should adopt rules, specific to the water court, that will further this objective. 

X.  RECOMMENDATIONS FOR PROCEDURAL CHANGES

Regardless of whether a separate water court is created, there are several procedural reforms that should be made for future general adjudications:  

1.  Affidavits of prejudice.  First and foremost, the provisions on affidavits of prejudice should be changed for general water right adjudications.  An affidavit of prejudice gives each party the right to disqualify one judge without having to make any showing of prejudice, bias, or conflict of interest.  Affidavits of prejudice are unworkable in general adjudications, which can easily involve hundreds or thousands of parties.  The current affidavit of prejudice procedure could bring future adjudications to a stand-still. 
Making affidavits of prejudice inapplicable to general adjudications would still leave the parties with an adequate remedy.  In place of an affidavit of prejudice, a party would still be able to file a motion requesting the judge’s recusal on the grounds of actual prejudice, bias, or conflict of interest with regard to the party.  This motion procedure, although not currently spelled out in the court rules, is protected by the doctrines of due process and appearance of fairness.  See State v. Detrick, 90 Wn.App. 939, 942-43, 954 P.2d 949 (1998); State v. Dominguez, 81 Wn.App. 325, 328-29, 914 P.2d 141 (1996).
The work group recommends that the affidavit of prejudice procedure be made inapplicable to general water right adjudications, and that a court rule be adopted setting forth the procedure for recusal motions for general adjudications.
2.  Specific evidentiary and procedural changes.  The Water Disputes Task Force recommended that several changes be made to streamline the manner in which evidence is received by the court:
(a)  DOE should prepare a comprehensive background report at outset of the general adjudication. This allows for early disposition of unsupported claims and provides an early “reality check” for water claimants.  It does not greatly increase a function already borne by Ecology when commencing a general adjudication; Ecology already submits field reports as evidence.
(b) Allow limited special adjudications.  With this approach, adjudications could focus on particularly problematic stretches of a river system, rather than just for entire basins.  This approach would allow for more narrowly defined adjudications, leading to the concentration of judicial resources in the areas of greatest need. This option likely would not be available for geographical areas with federal/tribal rights at issue. Further, this option can create problems down the road should the entire river system later be adjudicated, as entities who participated in the localized adjudication might receive disparate decisions compared to nearby entities who did not participate in the localized adjudication.  For example, a court may impose restrictions on the irrigation season in the localized adjudication that may or may not be extended to claimants who participate in a later, generalized adjudication but not in the earlier proceeding.
(c) Expand the use of mediation.  Successful use of mediation can reduce the number of claims for the court to resolve, shortening the time needed to complete the adjudication.  With a multi-judge water court, the mediation can be conducted by a judicial officer who is not otherwise involved in the particular case.  Judicially-conducted mediation has been particularly successful in Arizona’s general adjudications.
(d) Authorize the filing of pre-written testimony.  This approach would reduce court time needed for hearing live testimony.
(e) Other streamlining of procedures.  The judiciary should carefully consider whether there are other ways in which procedures can be streamlined, in order to speed up the process while still retaining due process and fair, deliberate, fully informed decision-making.
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� An overview of Washington’s water law, written by the Department of Ecology, is included in Appendix C. For a list of references to more extensive summaries of water law in our state, including a 360-page treatise from the AG’s office, see the end of Appendix A.





� Future general adjudications likely will be shorter in duration than Acquavella.  Approximately the first ten years of Acquavella were spent litigating broad threshold issues, many of which will not need to be fully relitigated in future adjudications. 


� The final report from the Water Disputes Task Force, five of whose members were judicial officers, is included in Appendix D.  (Appendix D does not include the Water Disputes Task Force’s lengthy appendices, which can be found on the Attorney General’s website, at � HYPERLINK "http://www.atg.wa.gov/waterrights/documents.shtml" ��http://www.atg.wa.gov/waterrights/documents.shtml�.)  Follow-up legislation drafted by the Governor’s Office, and a proposed substitute bill from the Senate, is included in Appendix E.  





� In addition to different versions of a proposed water court, other ideas that have been discussed to date are set forth in Section VI of this report.  


� This option has been set forth, with some variation, in last year’s final report from Water Disputes Task Force (see pages 10-15 in our report’s Appendix D), and in the legislation contained in this report’s Appendix E (see especially sections 1 through 7 of SB 6674).


 


� This option has been described in more detail in an appendix in last year’s final report from the Water Disputes Task Force.  A copy of the task force’s appendix also appears in our report’s Appendix F.





� This option originated from within the judiciary, and has not been set forth in any previous reports or legislation.





� This option originated from within the judiciary, and has not been set forth in any previous reports or legislation.
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