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The Report of the Washington State Task Force on Gender and Justice in the Courts
is the culmination of 20 months of study undertaken at the direction of the Washington State
Legislature and under the auspices of the Washington State Supreme Court. The 1987
Legislature mandated that measures be initiated to prevent gender and minority bias in the
courts. Such measures were to include a study of the status of women and minorities as
litigants, attorneys, judges, and court employees; recommendations for implementing reforms;
and attitude awareness training for jﬁdges and legal professionals.

The Washington State Supreme Court established two task forces, the Gender and
Justice and the Minority and Justice, to review the court system for bias. This summary
presents the Gender and Justice Task Force’s assessment of the extent and consequences of

gender bias in the Washington State Courts together with its recommendations for reforms.

WHAT IS GENDER BIAS IN THE COURTS?

Bias is any action or attitude that interferes with impartial judgement. Gender bias
exists when decisions are made or actions are taken based on preconceived notions about the
nature, roles, and abilities of men and women rather than upon evaluation of each individual
situation. Gender bias also is evident in society’s perception of the value of women’s and
men’s work, and the myths and misconceptions about the social and economic realities of
women’s and men’s lives. Gender bias can be reflected in individual actions as well as in
cultural traditions and institutional practices.

Examples of gender bias in the courts include the attitude that domestic violence is
a family matter, custody decisions that assume all mothers are better child care givers than

fathers, and the belief that a female witness is less credible than a male witness. Gender bias



is evident in the setting of short term "rehabilitative mainténance” for older women after
long-term marriages and ignoring the real costs of child care in setting child support awards.
Individual behaviors such as telling jokes that demean women and addressing women in the
courtroom by f il;Sf name while addressing men by title and surname also reflect gender bias.
Gender bias, like racial, ethnic, age, handicap, or socioeconomic bias, negatively impacts the
fair treatment expected by all people in the court of law.

. Since 1980, 27 states have initiated studies of gender bias in the courts. Task force
reports have documentgd that gender bias is a serious problem in the application of the law
and the treatment of women litigants, lawyers, judges, and court personnel. These task
forces noted that gender bias sometimes works against men, but most often and most
negatively impacts women.

In 1988, a resolution was passed at the Conference of Chief Justices and the
Conference of Court Administrators calling for the creation, in every state, of gender and
minority bias task forces. Their action signaled that gender bias has been recognized by the

highest level of the judiciary as a problem worthy of official investigation and reform.

THE TASK FORCE APPROACH

Supreme Court Chief Justice Vernon R. Pearson, 1987-1989, appointed Court of
Appeals Judge H. Joseph Coleman as chair and 33 members to the Washingtbn State Task
Force on Gender and Justice in the Courts. The members include judges, legislators, lawyers,
law school professors, and representatives of law-related associations. The Task Force
accepted the responsibility of studying the court system for the existence and/or extent of
gender bias toward women and men in decision-making and in courtroom interaction. Their
goals were to identify the problem areas, patterns, and trends of gender bias and to make
recommendations for education and reform. The Task Force was not able to investigate
individual cases or concerns but considered all testimony as relevant to the perceptions of

gender bias in the courts.
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Since time and resources precluded full examination of all aspects of the Washington
court system, the Task Force limited its focus and worked in three main committees. These

committees designed and implemented research projects, analyzed the results, and wrote the

final report:

(1) The Committee on the Status of Litigants divided into three subcommittees

to study the impact of gender bias on litigants:

a. The Subcommittee on the Consequences of Violence examined the court’s

treatment of domestic violence and adult rape victims and the effectiveness of current

statutes.

b. The Subcommittee on the Consequences of Divorce studied family law issues

including divorce, maintenance, property division, child custody, and child support.

c. Th . mmi n the Economi ns n f Other Civil Litigation

reviewed loss of consortium and wrongful death cases, as well as attorney fee awards

in discrimination cases.

2) Th mmi n_the Treatment of Lawyers, Litigan n r
Personnel studied the courtroom environment including: the courtroom treatment of litigants
anq legal professionals; the credibility of women in the courtroom; the acceptance of women
in the legal and judicial communities; and court personnel practices and procedures.

(3) The Executive Committee comprised of the Task Force, cémmittee and
éubcommittee chairs, two appointed members, and the project director coordinated the Task .

Force work.

RESEARCH METHODOLOGY

The Task Force resolved to gather information from a broad spectrum of persons
involved with the courts. Research specialists worked with the committees to develop and
conduct five surveys of the perceptions and experiences of judges, lawyers, and social service
personnel (including the directors of domestic violence and sexual assault agencies) regarding

gender bias in substantive law decisions and in courtroom interaction. The Task Force



sponsored seven public hearings and received written and oral testimony from almost 200
citizens. Subcommittees conducted substantive case research on 700 dissolution cases
finalized in 1987, and wrongful death, loss of consortium and discrimination cases tried from
1984 to 1987. .In addition the Task Force reviewed relevant state and national data
concerning issues relating to gender bias in the courts.

More than 2,000 individuals - judges, lawyefs, litigants, service providers, and other
concer;xed citizens - contributed to this report by testifying at a public hearing, submitting
written material, responding to a survey, or communicating directly with Task Force

members about their experiences and perceptions of gender bias in the courts.

FINDINGS AND RECOMMENDATIONS

The Gender and Justice Task Force found that gender bias does exist in our culture
and is reflected in the Washington State Courts. Survey data, case studies, and testimony
from litigants, lawyers, and judges indicate that gender discrimination exists and can
negatively impact judicial decision making and affect the outcome of litigation. Task Force
committees reported continuing gender-related problems in the areas of domestic violence,
sexual assault, and divorce, and the potential for gender bias in other civil litigation. The
Task Force found that women face continuing problems of credibility in the courtroom and
women, as litigants, lawyers, and judges, are not always treated with respect. .Gender bias
and gender stereotypes affect men in custody and visitation considerations. Although for the
most part the laws are gender neutral, the Task Force found that some laws need clarification ’
or amplification. The specif ic;' f indings and recommendations are summarized by committee
in the following sections.

The Task Force agreed that eliminating gender bias from the courts must become a
priority for judges and legal professionals. To that end, the Task Force’s first
recommendation is that all members of the Washington judiciary and legal profession read

this report with the intention of improving the system as a whole.



The Task Force believes that an implementation committee must be established and

recommends the following:

To the Supreme Court:
Establish a Gender and Justice Implementation Committee composed of judicial,
legislative, legal, and lay persons to monitor, encourage, and evaluate efforts to

implement the Gender and Justice Task Force recommendations.

To the Legislature:
Continue to fund the Gender and Justice Implementation Committee composed of
judicial, legislative, legél, and lay persons to monitor, encourage, and evaluate efforts

to implement the Gender and Justice Task Force recommendations.

To the Office of the Administrator for the Courts:
Provide staff to continue to work with the Gender and Justice Task Force

Implementation Committee.

The Task Force urges the Judiciary, the Legislature and the Washington State Bar
Association to support efforts to implement the recommendations in this report and to

eliminate gender bias from the courts.






COMMITTEE ON THE §

SUBCOMMITTEE ON THE CONSEQUENCES OF VIOLENCE

OBJECTIVES

The Subcommittee on the Consequences of  Violence examined the judicial system’s
response to two éategories of violence against women: domestic violence and adult rape. The
Subcommittee wished to examine whether or not gender bias was evident in the

implementation of domestic violence and sexual assault laws and in the treatment of victims.

METHODOLOGY

The Subcommittee relied on five sources of data to develop its findings and
recommendations: the public hearings; the Domestic Violence Service Providers’ Survey; the
Sexual Assault Ser\}ice Providers’ Survey; the Judicial Survey on Domestic Violence and Rape;
and the Lawyers’ Survey. Many of the same questions were asked of judges and service
providers to allow the Spbcommittee to examine the experiences and perceptions of both

groups on the same issues.

FINDINGS AND RECOMMENDATIONS

The Subcommittee found that, while much progress has been made in the last 15
years, gender bias still operates in the judicial system’s handling of domestic violence and
rape cases. The findings and recommendations for each of these areas will be presented

separately.

DOMESTIC VldLENCE - FINDINGS

In the area of domestic violence, the Task Force discovered problems in the treatment
of victims, in the interpretation and application of the laws which affect victims, and in some
aspects of the laws themselves. The substantial impact of domestic violence on our society

and in the courts is evidenced by the sheer number of filings and hearings. In 1988, more



than 10,000 domestic violence petitions were filed resulting in 6,000 hearings in Washington’s
Superior Courts and almost 3,500 hearings in District Courts. In addition, respondents to the
Domestic Violence Service Providers Survey indicated that more than half of the victims seen
by their agencies never or rarely use the court system.

Judges and domestic violence service providers who communicated with the Task
‘Force indicated that the existing laws do provide a f’ famework for handling domestic violence
cases. However, that framework needs additional support in strengthening some aspects of
the law, additional funding to adequately implement the law, and increased education for the
personnel who come in contact with victims.

Domestic violence is a complex problem which requires trained support personnel énd
advocates to work with victims as well as education and sensitivity training for all personnel
who come in contact with victims. Judges indicated the need for additional training for law
enforcement and court personnel, and attorneys. Service providers reported that court clerks,
commissioners, and judges need additional training to understand the dynamics of domestic
violence and more sensitivity to the circumstances of the victim and the batterer.

Both judges and service providers noted that changes are required to improve the
process for obtaining and enforcing protection orders. Victims often have difficulty .
completing the paperwork required to petition for protection orders and do not have access
to legal counsel. The courts need additional trained personnel to work with victims.

Survey respondents indicated that prosecution of domestic violence cases and '
enforcement of the protection orders are not always given serious attention. Judges and
service providers agreed that affordable treatment or counseling sérvices for victims and
batterers is not available; treatnient, when ordered as a condition of pre-trial release or
sentencing, is not adequately supervised; and jail sanctions are seldom imposed for violations.

Finally, many respondents criticized the Legislature for failure to provide funds to
properly implement the Domestic Violence Prevention Act. Lack of treatment programs and
follow-up monitoring for batterers were other funding issues. One judicial survey

respondent summarized these concerns in the following statement:



... there was no legislative recognition or funding for the fiscal impact of the
domestic violence act -- we need community treatment centers, additional
funds for police agencies to serve and arrest domestic violence offenders;
court and clerk personnel training; and assistants to help handle the case
volume. Statewide we have seen over 5,000 new cases yearly as a result of
the RCW 26.50 and no additional resources. The Legislature needs to address
this as a priority.

DOMESTIC VIOLENCE - RECOMMENDATIONS

For Judges:

1.

Increase continuing education to judges and court personnel at all court levels about:
a. The dynamics of domestic violence;

b. The impact on children;

c. The need for protective orders in divorce cases; and

d. The need for sensitivity when handling domestic violence victims/cases.

Order probation supervision to monitor compliance when sentencing the defendant
to a domestic violence treatment program. Request increase in the number of
probation officers, if necessary, to accomplish this goal.

Avoid the issuance of mutual protection orders when respondent has not requested
protection and/or when not warranted by the facts of the case.

Consider using jail as a sanction for violations of domestic violence protection orders.

For the Legislature.

Establish a state commission or task force on domestic violence to implement this
Subcommittee’s recommendations and other matters pertaining to domestic violence.

Increase funding to the courts for advocates to assist and educate victims of domestic
violence both in the civil court process and in the criminal court. Develop resource
material for victims of domestic violence that would:

a. Encourage the use of the court system in an effort to prevent the violence;
and ‘ ‘

b. Educate victims about the Criminal Justice System and the protection order
process. The materials could be used in shelters statewide.

Increase the level of support for shelters throughout the state. Currently the state
divides $537,000 among 37 shelters and safe homes statewide. Establish shelters in
jurisdictions lacking such service for victims and their children.

Legislate funds to support treatment programs for batterers.

Enact laws prohibiting the granting of a gun permit to an individual convicted of a
domestic violence crime, either misdemeanor or felony.



6. Legislate and fund increased training on domestic violence issues for police recruits
at the police academy. Currently the domestic violence training for new recruits is
two hours. The Subcommittee agrees it is inadequate and should be increased to 16-
20 hours.

7. Establish a statewide statistical data collection system for incidents of domestic
violence reported to police departments. Included in the data collection should be
the numbers of domestic violence calls, arrests, incident reports, and citations.

8. Establish a statewide statistical data collection system for the offices of the
prosecuting attorney, both county and municipal. This would provide a monitoring
system for the "rigorous prosecution" of domestic violence cases.

9. Review the Domestic Violence Prevention Act in order to study and correct problem
areas in the legislation.

For the Office of the Administrator for the Courts/Court Administrators.

Develop standardized forms for protection orders to be used statewide. Analyze
whether it is legally possible to use one form for all three civil orders: protection
orders; restraining orders; and anti-harassment orders.

For the Washington Association of Prosecuting Attorneys/Prosecuting Attorneys:

1. Implement a study to determine whether or not prosecutors are doing the following
and documenting the results:
a. Notifying victims of filing decisions within five days of receiving a domestic
violence police report; and
b. Vigorously prosecuting domestnc violence cases regardless of pending dxvorce
cases.
2. Assist in developing filing standards on domestic violence cases, both felony and
misdemeanor.
3. Develop training material on the technical aspects of prosecuting domestic violence:
cases. ‘
4, Work with individual prosecutor’s offices to provide education to prosecutors about:
a. The dynamics of domestic violence;
b. The impact on children; and
c. The need for sensitivity in handling domestic violence victims/cases.
5. Vigorously prosecute violations of protection orders.
For Police:
1. Establish procedures that provide for swift service of protection orders and establish

service as a high priority within the department.

2. Increase police training on domestic violence.
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RAPE - FINDINGS

The Subcommittee found that while improvements have been made in the handling
of rape cases in the last 15 years, problems still exist. Rape victims are still afraid to report
to the criminal justice system because they fear they will be disbelieved or viewed as
responsible for their own victimization. Victims fear the pre-trial and trial questioning by
police and attorneys. ‘

Victims who do make reports to the police are often discouraged by the refusal of
police to pursue the case or the failure of prosecutors to file charges. Even when charges are
filed, repeated continuances of trial date and poor communication between victims and
prosecutors leave victims feeling unsupported. The majqrity of Sexual Assault Service
Providers who were surveyed responded that victims are questioned about their prior sexual
experiences pre-trial and more than a third reported such questioning during trial. Service
providers reported that rape victims fail to follow through on complaints because of their
treatment by the criminal justice system. |

Though acquaintance rapes constitute the majority of rapes, handling of these cases
by judges and prosecutors indicates a lack of understanding of the dynamics and effects of
this crime. Service providers indicated that prosecutors are reluctant to file acquaintance
rape cases because those cases tend to be "losers". Thirty-seven percent of the judges and
more than two-thirds of the lawyer survey.respondents indicated that shorter sentences are
at least sometimes given in acquaintance rape cases.

Sexual Assault Service Providers also indicated that the courts are inconsistent in
sentencing defendants and soAm_etimes impose only treatment requirements with no
accompanying jail sentence. One director of a sexual assault center £estif ied:

. Stiffer sentences should be [imposed] on convicted rapists.

The victim feels it is scarcely worthwhile when the rapists
escapes with a slap on the wrist.
Rape victims are not always treated with respect and sensitivity. While 74 percent

of the judges responded that they have an understanding of the dynamics and impact of
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sexual assault, only 12.5 percent of the service providers say that judges are usually so

enlightened.

RAPE - RECOMMENDATIONS
For Judges:

Provide education for judges about:

a. The substantial current data regarding the nature of the crime of rape, the
psychology of offenders, the prevalence and seriousness of acquaintance rape
and the long-term psychological injury to rape victims; and

b. The difference between vigorous cross-examination that protects the
defendant’s rights and questioning that includes improper sex stereotyping
and harassment of the victim.

For Prosecuting Attorneys:.

1. Provide education for deputy prosecutors about the substantial current data regarding

‘ the nature of the crime of rape, the psychology of offenders, the prevalence and

seriousness of acquaintance rape and the long-term psychological injury to rape
victims.

2. Establish specialized prosecution units that permit rape victims to deal with only one
deputy prosecutor through all stages of the proceeding and which emphasize
communication between victims and prosecutors.

3. Ensure that acquaintance rape cases are treated with the same seriousness as stranger
rape cases.

4, Oppose continuances in rape cases unless there is compelling necessity for such
continuance.

For Police.

1. Establish- specialized units to deal with sex offenses.

2. Provide education for police officers about the nature of the crime of rape, the

psychology of offenders, the prevalence and seriousness of acquaintance rape and the
immediate and long-term psychological injury to rape victims.

3. Ensure that acquaintance rape complaints are treated with the same seriousness as
complaints of stranger rape.
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OBJECTIVES

The Subcommittee on the Consequences of Divorce studied gender bias as it relates
to ecohoinic and child custody decisions during divorce. Their concerns included whether
women and children were economically disadvantaged pqst-dissolution because of inadequate
maintenance, property division, and child support awards and whether there was gendér bias

against fathers in child custody decisions.

RESEARCH METHODOLOGY

The Subcommittee reviewed national and state data on the economic status of women
and children, maintenance and child support awards, and custody decisions. The)" conducted
a case file study of 700 dissolutions finalized in 11 Washington counties during a three month
period, September - November 1987, which provided limited data on maintenance, child
support awards and custody decisions. Subcommittee members attended the public hearings
and reviewed the oral and written testimony submitted to the Task Force. In addition, the
Subcommittee included 34 questions on fairness and gender bias in family law-issues in the

Task Force surveys of Washington State judges and lawyers.

FINDINGS

The Subcommittee’s study indicates the existence of strong cultural traditions tending
to minimize the role of women as economic producers and to minimize the role of men as
fathers. Women may not always be treated fairly in economic decisions and men may not
receive equal consideration in custody decisions. The Subcommittee discovered thét data on
the consequences of divorce in Washington ﬁas not been uniformly recorded. The
Subcommittee’s key findings regarding property division, maintenance, child support, child

custody, and legal assistance are followed by its recommendations.
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PROPERTY DIVISION

It is apparent from public testimony that women feel aggrieved in property division
during divorce. They claim husbands often have superior knowledge of f amily finances and
may be in a position to hide assets. Wives fault the courts for failure to recognize the
opportunity cost of homemaking and how long the difference in economic circumstances
between the parties will prevail after divorce. Bécause of inadequate maintenance and
income, women are often forced to sell the property they receive.

Judges and lawyer survey respondents reported that they were aware of situations i;l
which women conceded property to avoid child custody battles. Such compromising may
have significant long-term economic impact on the female headed household. |

The committee concluded that the area of property division is deserving of future

case study to test the gender bias issues raised.

MAINTENANCE

Gender bias was indicated in maintenance awards. Maintenance awards, if ordered,
are of limited duration and generally only available to women of very long-term marriages.
In the Washington dissolution case study, for example, only 10 percent of the wives were
awarded maintenance and the average duration of the awards was 2.6 years. Maintenance
awards are primarily transitional or rehabilitative in nature. Limited maintenance awards of
two to four years to allow a woman to complete a higher education or training program
indicate that the courts are not sensitive to the economic realities facing women, particularly
those who are still raising children or are reentering the job market after long-term
marriages.

" The Subcommittee conciuded that maintenance does not adequately address inequities
in spouses’ post-dissolution earning capacity due to lost economic or career opportunities.
The law does not explicitly recognize that maintenance should address disparities in post- |
divorce income caused by unequal earning power. The term "rehabilitative” maintenance,

with its negative connotation, should be replaced by "compensatory” maintenance.

14



Public testimony raised the issues of the lack of low cost legal assistance for men and
women; problems with military pensions; and the inequality of the clause terminating
maintenance after remarriage. Subsequent remarriage should be irrelevant except as an
occasion to reconsider the relative standard of living of the parties and make adjustments as

may be indicated.

CHILD CUSTODY

Custody and visitation concerns were voiced by fathers and mothers at the public
hearings. Fathers testified that they are not gi;ren equal consideration in custody
determinations and their visitation rights are not enforced. Mothers perceived that judiéial
personnel did not give sufficient attention to the issues of domestic violence and allegations
of child sexual abuse in custody and visitation determinations.

Judicial and lawyer survey respondents indicate a perception of bias in favor of
maternal custody even in those cases in which fathers have been equally involved in attending
to theix; children’s needs. Fathers are less likely to receive custody of children under the age
of five.

Since the most important factor in determining custody is which spouse is the primary
caretaker of the children when the marriage was intact, for those couples who continue to
structure their relationships so the mother is the primary caretaker, custody trends will
continue to reflect that pattern. The Subcommittee believes that child custody decisions may
be impacted by stereotypical thinking about traditional family roles and recommends that
judges and lawyers conscientiously assess each family situation presented in the light of the
factors required by the 1988 Paretiting Act, without assumptions based solely on gender.

‘Serious consideration must be given to the perception expressed that mothers’
allegations of child sexual abuse are not believed or treated seriously. Testimony from
litigants, lawyers, and exf)ert witnesses indicate that mothers’ testimony is given less credence

by the court.
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CHILD SUPPORT

Inadequate child support orders and lack of enforcement of those orders reinforce the
cycle of poverty for women and children after divorce. Although cofnplete data were not
available in all records reviewed during the dissolution case study, indications are that the
average monthly child support award in Washingtdn, $198, is below the national average,
$218.

) Enforcement_ of child support orders has been a continuing problem. Ninety-fbur
percent of the lawyers’ survey respondents answered that judges never or only occasionally
jail respondents for failure to pay child support. ‘

An issue of particular concern is the fact that mothers barter child support in order
to avoid child custody disputes. Mofe than half of the lawyers said they had represented
mothers who agreed to less child support than the father’s income called for in exchange for
the father’s agreement not to contest custody. Almost half of the judges responded that thé<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>