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The Washington State Minority and Justice Commission is mandated to 

issue an Annual Report. For considerations of time and budget, the 

annual reports for the years 2003 and 2004 are combined in this 

Biennial Report 2003-2004.
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he art work on the cover of this Report is a photograph of a mural which graces the 
walls of a meeting room at Seattle’s El Centro de la Raza. It is the culmination of a 

work project of noted Nicaraguan artist, Alejandro Canales, who was sent to El Centro by 
the Nicaraguan government as artist-in-residence prior to his death a few years ago. He 
had a distinguished career as an artist recognized throughout the world.

 In addition to his prolifi c output as an artist, Mr. Canales taught classes for children and 
adults at El Centro and encouraged his young students to express themselves through 
the paint medium. The mural reproduced on our cover was in fact a participatory work 
product involving young students. After a contest to name the mural, it is now titled “Así 
lo sonó Sandino,” roughly translated as “This is as Sandino dreamed it.”

 Murals have been used for centuries by artists in many cultures to convey ideas, sen-
timents and messages of a religious, social, political or philosophical nature. “Así lo sonó 
Sandino” perhaps encompasses all of these. Throughout his life and career Alejandro Ca-
nales was consumed by a passion for justice and human dignity which intensifi ed dur-
ing a period of internal political strife in his native Nicaragua. He believed that freedom 
was the birthright of all persons in every nation and culture. He looked upon the politi-
cally controversial historic Nicaraguan personage, Augusto “Cesar” Sandino (1895-1934) 
as a “messiah of light and truth.” 

 The artist Canales is no longer with us to explain his El Centro mural. However, as 
amateur “art critics” we can read into this colorful pictorial message the essence of “light 
and truth” and a strong statement of his belief that children and adults of all cultures 
and walks of life can represent truth, justice and fairness through peaceful means.

 It is for this reason that the Washington State Minority and Justice Commission has 
chosen Alejandro Canales’ mural at El Centro de la Raza, “Así lo sonó Sandino,” to rein-
force our belief that all persons in our society are entitled to the benefi ts of truth, justice 
and freedom as we celebrate our courts in an inclusive society. 

T
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here is a special place in Seattle’s Beacon Hill Area where women, men, youth and 
children of all racial, ethnic, linguistic and cultural backgrounds are welcome to par-

ticipate in its special programs in order that they may gain a more fulfi lling and mean-
ingful existence.  It is El Centro de la Raza which for more than thirty years has occupied a 
formerly abandoned public school building at 2524 Sixteenth Avenue South.  El Centro 
de la Raza is indeed the center not only for our cultural ethnic Latino population, but is 
el centro de todos los gente del mundo (the center for all peoples of the world). The initial 
three-month occupation in 1972 resulted in a two-year lease for the building at $1.00 a 
year.  The property now is owned by El Centro.

 The Washington State Minority and Justice Commission in this Report focuses atten-
tion on El Centro de la Raza without derogating the contribution of other social service 
agencies and groups in our State. We cite El Centro as an example of what private citizens 
can accomplish at the grass roots level when persons of goodwill, determination and seri-
ous purpose combine their intelligence, strength and commitment to create a permanent 
entity which aids our society—in the private and public sectors—in fulfi lling its obliga-
tion to ensure to all persons their birthright of freedom. This  includes freedom from fear, 
freedom of religion, freedom of speech, and freedom from want. To bring this about, it is 
necessary that our society provide education, housing, employment and justice.

 As its name implies, El Centro de la Raza was established with a strong orientation 
towards our Latino culture. Many of its clients are Latinos from various geographical 
and nationality sectors. The dominant language at El Centro, in addition to English, is 
Spanish. However, this may obscure the fact that El Centro is dedicated to serving a 
multi-ethnic, multi-cultural, multi-lingual and multi-national community.  This becomes 
immediately apparent when one takes a brief tour of the facility and hears many dif-
ferent languages being spoken and observes persons who quite obviously identify 
themselves as Asian, African American, Native American, and Latinos of many heritages 
(such as Mexican, Cuban, Nicaraguan, Ecuadorian, Puerto Rican, Peruvian, Salvadorean 
and Spanish).

 Although the mission of El Centro de la Raza is accomplished by many volunteers 
and compensated staff, its acknowledged leader is Roberto Maestas, Executive Direc-
tor and Founder.  He, along with a small group of “community activists”  on October 11, 
1972, during the “turbulence of the Seattle of the early l970s” led a peaceful and cre-
ative occupation of the deserted Beacon Hill School “armed only with an abiding faith 
in people and a deep longing for a sense of community.”  Thus El Centro de la Raza was 
born.  The “occupiers” then knew it was essential to involve “children, youth, adults and 
elders of all races and nationalities in a climate of love and understanding through to-
tal communication.”
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 The former Beacon Hill School was 
subsequently deeded to El Centro de la 
Raza.  Present developments in operation 
include a community kitchen (La Cocina 
Popular) with meal programs for low-in-
come people and catering services; a mu-
seum store; office space leases; a printing 
operation; a senior/multipurpose room; 
a sports court; Frances Martinez Commu-
nity Service Center (which offers language 
translation; advocacy; housing; senior ser-
vices; food bank and hot meal service; job 
readiness; and employment service); José 
Martí Child Development Center; Inter-
national Relations/Community Outreach 
Department; and English as a Second Lan-
guage classes. 

 El Centro de la Raza “combines a 
strong sense of self-esteem and connec-
tion to one’s family and culture with active 
participation in community affairs” and has 
“developed an extensive network—locally, 
nationally and internationally—to join di-
verse people with common problems in 
search of effective solutions.” El Centro 
“squarely confronts problems of racism, 
sexism and other forms of inequality that 

have bedeviled the world for centuries.” El 
Centro is dedicated to solving these prob-
lems as stated in its announced principles:

      To share, disburse and distribute 
our services, resources, knowledge 
and skills to our participants, com-
munity, visitors and broader family 
with all dignity due their individual-
ity, needs and condition, and to do so 
creatively with warmth, cultural sen-
sitivity, fairness, enthusiasm, com-
passion, honesty, optimism, patience 
and humility in all areas of work.

 The Alejandro Canales mural on the 
cover of this Report is a colorful symbol of 
the principles of El Centro de la Raza. And 
a quote from the great Cuban patriot, José 
Martí (1853-1895), provides a poetic state-
ment for the future of El Centro: “Para los 
niños trabajamos porque los niños son los 
que saben querer, porque los niños son la es-
peranza del mundo.” In translation it states 
“It is for the young that we work, for they 
are the ones who know how to love, for 
they are the future of the world.” 

7
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In Memoriam

James Morgan Dolliver
(1924-2004)
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t is altogether fi tting at the close of the year 2004 to give special recognition to retired 
Supreme Court Justice James Morgan Dolliver who died in Olympia, Washington on 

November 24, 2004 at the age of 80.

 Serving on the Supreme Court from his appointment in 1976 until his retirement 
in 1999, Justice Dolliver actively served as Co-Chairperson of our Minority and Justice 
Commission from 1990 until his retirement. He was a source of inspiration to those of us 
privileged to know and work with him. He possessed in great abundance the qualities 
of intelligence, judicial temperament, political acumen, scholarliness, religiosity, humani-
tarianism, integrity  and humor. He was passionately devoted to diversity and inclusive-
ness in all aspects of his personal and professional life. These qualities remained in evi-
dence despite serious health problems following a stroke he suffered in January 1993.   
After initial rehabilitation, he admirably returned to the court in a wheelchair in 1993 
and served the remainder of his six-year term. Throughout that period he maintained 
a regular workload which he completed with his usual intelligence and dispatch. After 
his retirement he developed other serious medical problems which severely curtailed 
his active life. But until the end, he never lost his intellectual functioning nor his many 
distinguishing qualities.

 An active outdoorsman during most of his life, Justice Dolliver was devoted to en-
vironmental causes. He was commissioned in the Navy in World War II and piloted sur-
veillance aircraft for the Coast Guard. He served on the staff of Washington members of 
Congress. But his most signifi cant political service was as Chief of Staff for Washington 
Governor Daniel J. Evans from 1965 to 1976. He served on over 40 boards and commis-
sions at the local, State and national level.

 Justice Dolliver graduated from Swarthmore College, where he met and married his wife, 
Barbara, who survives him. The mother of their six children, she is herself a distinguished 
published poet. He graduated from the University of Washington School of Law in 1952.

 Justice James Morgan Dolliver will be remembered in future generations for his great 
intellect, optimism, and compassion. His leadership and spirit provide inspiration for our 
Minority and Justice Commission to continue its mission of “Celebrating the courts in 
an inclusive society.”
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Judge Janice B. Niemi Senator George T. Fleming

n refl ecting upon the progress our Washington State Minority and Justice Commis-
sion has made since its inception in 1987 (initially as the Minority and Justice Task 

Force), we pay special tribute to two then members of the Washington State Legislature 
whose foresight and leadership led to action by our Supreme Court creating this Com-
mission and its related Gender and Justice Commission.

 While serving as a State Representative in 1987, it occurred to Judge Janice B. Niemi 
(later a State Senator), an experienced lawyer in the private and public sectors and a for-
mer Superior Court judge, that clearly defi ned action should be asserted by our judicial 
system to eliminate gender and racial bias from our courts and to help judges become 
more consciously aware of problems which manifestly could lead to such bias—how-
ever unintentional they may be. About the same time, State Senator George T. Fleming, 
a highly respected businessman, independently reached the same conclusion—with 
particular reference to eliminating racial, ethnic and cultural bias in the courts.

 Having full regard for the reputation of judges in our State who strive for fair treat-
ment of all persons coming before our courts, Representative Niemi and Senator Flem-
ing were primarily responsible for inclusion in the budget for the Administrator for the 
Courts an appropriation of $130,000.00 “of the public safety and education account . . . 
solely for the administrator for the courts to initiate measures [to include] (a) A study 
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of the status of women and minorities 
as litigants, attorneys, judges, and court 
employees; (b) Recommendations for im-
plementing reform; and (c) Providing at-
titude awareness training for judges and 
legal professionals.”

 From this springboard, the Washington 
State Supreme Court, under the inspired 
leadership of Chief Justice Vernon R. Pear-
son, created the Washington State Minority 
and Justice Task Force and its companion, 
the Washington State Gender and Justice 
Task Force. Using a wide cross-section of 
citizens (judges, lawyers and laypersons), 
the task forces undertook programs and 
empirical studies which inspired the Su-
preme Court to create permanent com-
missions: the Washington State Minority 
and Justice Commission; and the Washing-
ton State Gender and Justice Commission. 
Both commissions now operate under five-
year renewals enthusiastically established 
by our Supreme Court.

 The Minority and Justice Commission 
consists of twenty-one members appoint-

ed by the Supreme Court and approxi-
mately twenty members appointed by the 
Commission. With the limited staff of an 
Executive Director and one Program Assis-
tant, the Commission operating through its 
five sub-committees (Education, Outreach, 
Research, Workforce Diversity, and Evalu-
ation and Implementation) continues to 
conduct empirical studies and present ed-
ucational programs for judges at all levels 
and court staff to carry out the expressed 
hopes of Representative Niemi and Sena-
tor Fleming.
 
 The Niemi/Fleming influence has been 
felt throughout the United States because 
of the influential leadership of the Wash-
ington State Minority and Justice Com-
mission, an original incorporator (with its 
counterparts in New York, New Jersey and 
Michigan) in 1987 of a national group now 
known as the National Consortium on Ra-
cial and Ethnic Fairness in the Courts. With 
annual meetings in various host states, the 
Consortium now consists of more than 
thirty Commissions created by the highest 
courts of their states.

13
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he Washington State Minority and Justice Commission was created by the Washington 
State Supreme Court in 1990 as successor to the Washington State Minority and Justice 

Task Force created by the court in 1987 at the request of the Washington State Legislature. 
By order of the Supreme Court on December 2, 1999, the Commission was renewed for an 
additional period of fi ve years until December 2005. In creating the Commission and subse-
quent Orders of Renewal, the Supreme Court acknowledges there is a continuing need to 
identify and to eradicate all racial, ethnic, and cultural bias in our state court system.

 The purpose of the Minority and Justice Commission is to determine whether racial and 
ethnic bias exists in the courts of the State of Washington. To the extent that it exists, the 
Commission is charged with taking creative steps to overcome it. To the extent that such 
bias does not exist, the Commission is charged with taking creative steps to prevent it.

 The primary functions of the Minority and Justice Commission in pursuit of its 
mandate are:  

fi rst, to improve the administration of justice by developing and presenting educational 
programs designed to eliminate racial, ethnic and cultural bias in the judicial system; 

second, to eliminate racial and ethnic bias from the state court system through identi-
fi cation of problems and through implementation of recommendations ensuring fair and 
equal treatment for all; 

third, to engage in empirical research studies examining whether racial and ethnic dis-
parities exist in the criminal justice system;

fourth, to increase racial and ethnic diversity in the court workforce through de-
velopment and implementation of recruitment and workforce diversity education 
programs; and

fi fth, to publish and distribute a regular newsletter, Equal Justice, and an annual report.

 The Washington State Minority and Justice Commission is co-chaired by Supreme Court 
Justice Charles W. Johnson and Justice Charles Z. Smith (retired). The work of the Commis-
sion is carried out through its fi ve sub-committees: Education, chaired by Judge LeRoy Mc-
Cullough, King County Superior Court; Evaluation and Implementation, chaired by Judge 
James M. Murphy (retired), Spokane County Superior Court; Outreach, co-chaired by Ms. 
Myrna I. Contreras, Attorney at Law, Contreras Law Offi ces, and by Brian A. Tsuchida, Federal 
Public Defender; Research, chaired by Judge Kenneth H. Kato, Court of Appeals, Division III; 
and Workforce Diversity, chaired by Judge Deborah D. Fleck, King County Superior Court. 
The Commission currently consists of twenty-one members appointed by the Supreme 
Court and twenty “technical support members” appointed by the Commission.

T
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SUPREME COURT OF WASHINGTON

)

ORDER RENEWING WASHINGTON STATE )                                     

MINORITY AND JUSTICE COMMISSION ) Number  25700 B-374

)

PREAMBLE

  1.0 Equal Justice Before the Courts   The Washington State Supreme Court 

recognizes the need for all persons to be treated equally before the courts of this State.  The Court 

recognizes that for any system of justice to be responsible, it must be examined continuously to 

ensure it is meeting the needs of all persons who constitute the diverse populations we serve, with 

particular concern for the needs of persons of color who represent various racial, ethnic, cultural 

and language groups.

  2.0 Establishment of Minority and Justice Commission  The Court on October 

4, 1990 established the Washington State Minority and Justice Commission to identify problems 

and  make recommendations to ensure fair and equal treatment in the state courts for all parties, 

attorneys, court employees and other persons.  The Commission was created to examine all levels 

of the State judicial system to particularly ensure judicial awareness of persons of color to achieve a 

better quality of justice and to make recommendations for improvement to the extent it is needed.
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Order Renewing Washington State Minority and Justice Commission                       Page 2

3.0    Renewal of Minority and Justice Commission.   The Minority and Justice 

Commission was established in 1990 for a period of five (5) years, subject to renewal for additional  

years as may be determined by the Court.  It  was renewed for  an  additional period of five (5) years 

by order of this Court on July 15, 1995.  Upon review of the activities of the Commission since its 

creation, the Court now determines that the Commission should be renewed for an additional period 

of five (5) years, subject to further renewal as may be determined by this Court.

ORDER

4.0     Order Renewing Minority and Justice Commission.  By this order the Washington  

State  Supreme Court now renews and continues the Washington State Minority and Justice 

Commission for an additional period of five  (5) years, subject to further renewal for additional 

years as may be determined by this Court.  The Commission shall continue its operation without 

interruption and shall proceed according to its established organization and program.

5.0   Membership of Commission.  The Washington State Minority and Justice 

Commission shall continue with twenty-one (21) members and shall include an appropriate mix of 

judges at all levels of court, members of the Washington State Bar Association, the Administrator  

for  the Courts,  trial  court administrators, college or  university  professors, and private citizens.  

Appointments  to the  Commission shall be made to assure racial, ethnic, gender, cultural and 

geographic diversity from the population of the State of Washington.
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Order Renewing Washington State Minority and Justice Commission            Page 3

6.0   Terms of Appointment to Commission.   All appointments to the Commission shall 

be for terms of four (4) years, staggered according to the tenure established under the October 4, 

1990 Order, except  that the chairperson or co-chairpersons may serve for an unlimited term at the 

pleasure of the Supreme Court.  Vacancies on the Commission shall be filled by the Supreme Court 

upon recommendation of the Commission.

7.0   Technical Support Members.   The chairperson or co-chairpersons may augment 

the Commission by appointing Technical Support members, to serve without vote, when broader 

representation or specific expertise is needed.  The terms of Technical Support members shall be 

for one (1) year, renewable for additional periods of one (1) year at the pleasure of the chairperson 

or co-chairpersons.

8.0    Budget of Commission    The budget of the Commission shall be provided in the 

Budget of the Supreme Court or in the Budget of the Administrator for the Courts.

9.0    Administrator for the Courts.   The Administrator for the Courts, with the advice 

of the Commission and subject to budget considerations, shall provide staff and other resources 

for ongoing activities of the Commission.  But the Executive Director of the Commission shall 

be employed by, and be directly responsible to, the Commission acting through its chairperson or 

co-chairpersons.
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Order Renewing Washington State Minority and Justice Commission         Page 4

10.0   Annual Report.   The Commission  shall    prepare  and   file  an  annual report with  

the  Governor, Legislature, Supreme Court and the Administrator for the Courts concerning its 

activities and shall recommend appropriate action for further promotion of equal justice for racial, 

ethnic, cultural and language minorities in the state judicial system.  This shall include continuing 

education on cultural diversity for judges and other court personnel.

11.0     Authorization to Seek Funds. The  Commission  is  authorized  to  seek funding from 

the private and public sectors and is authorized to receive funds in its own name.     

Signed at Olympia, Washington on December 2, 1999.
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he Washington State Minority and Justice Commission was initially created and 
continues to be authorized by judges (justices of the Washington State Supreme 

Court) to assist judges in continually rendering justice and fairness to all persons who 
come before our courts.

 Our Commission has, since its beginning in 1987, earned the respect of judges at all 
levels. This is perhaps due to the active participation by judges who faithfully serve as 
members of the Commission, along with lawyers and laypersons who work together to 
fulfi ll our mission. 

 In this 2003-2004 Report, we acknowledge the signifi cant role of judges on our Com-
mission by presenting photographs of active and retired (or former) judges who have 
served on the Commission during this period.

Charles W. Johnson
Associate Chief Justice

Washington State Supreme Court

Charles Z. Smith
Justice (Retired)

Washington State Supreme Court 

Co-Chairpersons

24

T



William W. Baker
Court of Appeals

Ronald E. Cox
Court of Appeals

Anne L. Ellington
Court of Appeals

25 Minority and Justice Commission

Monica J. Benton
United States Magistrate Judge



Deborah D. Fleck
King County Superior Court

Donald J. Horowitz
King County Superior Court

(Former)

Richard A. Jones
King County Superior Court 

Kenneth H. Kato
Court of Appeals
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Douglas W. Luna
Tlingit and Haida Indian

  Tribes of Alaska

Ron A. Mamiya
Seattle Municipal Court

Ricardo S. Martinez
United States District  Court

LeRoy McCullough
King County Superior Court
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Richard F. McDermott, Jr.
King County Superior Court

Maryann C. Moreno
Spokane County Superior Court

Greg D. Sypolt
Spokane County Superior Court

28

James M. Murphy
Spokane County Superior Court

(Retired)



Philip J. Thompson
Court of Appeals

(Retired)

Mary Alice Theiler
United States Magistrate Judge

29 Minority and Justice Commission

Vicki J. Toyohara
Offi ce of Administrative Hearings

Mary I. Yu
King County Superior Court

Dennis D. Yule
Superior Courts of Franklin and

Benton Counties
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An Unusual Look at a 
Historical Injustice
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n February 19, 1858 Chief Leschi of the Nisqually Tribe, an Indian (or “Native Ameri-
can”), was hanged following his “conviction” in the Washington Territorial Court 

upon his indictment for the murder of one A. B. Moses, a white settler and militiaman 
engaged in a “war” declared by Territorial Governor Isaac I. Stevens.   

 For years descendants and historical suporters of Chief Leschi—honored for more 
than 150 years as a brave, noble and humane leader—sought legal exoneration of the 
great chief because of what they perceived to be a gross miscarriage of justice.

 On March 4, 2004 the Washington State Legislature by Senate Resolution 8727 and 
House of Representatives Resolution 4708 simultaneously issued a signifi cant state-
ment which recited these historical facts:

. . . Chief Leschi was a prominent Nisqually Indian leader who made a profound 
impression upon our early history as a Territory; and

. . . Chief Leschi was a benevolent man of great intelligence and character, who 
acted humanely during times of both war and peace; and

 . . . Chief Leschi led the Nisqually Indians at the time the Treaty of Medicine Creek 
was signed in December 1854; and

. . .  By the terms of the Treaty, the Nisqually Indians were assigned to a reserva-
tion on lands far removed from the Nisqually River and its fi sheries which had 
sustained them for centuries; and

. . . Chief Leschi met with territorial leaders seeking a reservation with a suffi cient 
land base for the Nisqually people, but was refused; and

. . . War broke out between Indians and territorial forces, and in the course of war, 
A. Benton Moses, a soldier in the Washington Territorial Militia, was killed during 
the Battle of Connell Prairie; and

. . .  Chief Leschi was charged with murder in the death of Moses and was tried 
before a territorial court. The trial resulted in a hung jury after the jurors were in-
structed that killing of a combatant in the time of war was not murder; and

. . . Chief Leschi was tried a second time and was convicted of murder and sen-
tenced to death by hanging after the court refused to give the jury instruction re-
garding the death of combatants. The judge also refused to admit into evidence a 
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map of the battleground showing that Chief Leschi could not have traveled the 
distance required to be in a position to fire at A. Benton Moses; and

. . . The U. S. Army refused to execute Chief Leschi, who was regarded as a pris-
oner of war, and he was hanged only after the Territorial Legislature enacted a 
law enabling local authorities, under color of law, to execute Leschi. Accordingly, 
the Supreme Court rescheduled his execution, which took place on February 19, 
1858; and

. . . Chief Leschi was the victim of discrimination and was executed because, as the 
leader of the Nisqually Indians, he vigorously defended the territorial rights of his 
people; and

. . . There was at that time, and continues to be, a public outcry over the wrongful 
conviction and execution of Chief Leschi[.]

Both resolutions continued with declarations by the Senate and the House of Represen-
tatives that each House:

. . . recognize the injustice which occurred in 1858 with the trial and execution of 
Chief Leschi and reaffirm the commitment to a legal system under which a fair 
trial is the right of everyone regardless of race or creed; and

. . . recognize Chief Leschi as a courageous leader whose sacrifice for his people is 
worthy of honor and respect and that the residents of the State of Washington 
solemnly remember Chief Leschi as a great and noble man; and

. . . join with those who hope that the Nisqually Tribe is successful in its efforts to 
right a gross injustice through a vacation of his conviction by the Washington Su-
preme Court [.]

 A request was made by the Legislature that the Supreme Court act upon these 
Resolutions. Chief Justice Gerry L. Alexander determined that because the Leschi case 
occurred when Washington was a Territory and before it became a State, and because 
the court which heard the case was the Territorial Court and not a Washington State 
court, our Washington State Supreme Court does not have jurisdiction to review and 
take action on the Leschi case.  However, our Chief Justice did determine it would be 
appropriate to convene a “historical court” which would, in an adversary proceeding, 
hear testimony based upon the historical record  and reach an appropriate conclusion 
upon a petition on behalf of Chief Leschi.
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 The Chief Justice called upon present and 
retired judges to “hear the case” at the Wash-
ington State History Museum in Tacoma 
on December 10, 2004. In addition to Chief 
Justice Alexander, the court consisted of Su-
preme Court Justice Susan Owens; Court of 
Appeals Chief Judge Ronald E. Cox; Court of 
Appeals Judge (retired) Karen Seinfeld; Thur-
ston County Superior Court Judge Daniel J. 
Berschauer; Lummi Tribal Court Judge The-
resa Pouley; and retired Pierce County Supe-
rior Court Judge Donald H. 
Thompson.

 Appearing as attorneys 
for Petitioner were  Nisqually 
Tribal Attorneys Bill Tobin 
and Thor Hoyte; Robert An-
derson, Director, University 
of Washington Native Amer-
ican Law Center; and John 
W. Ladenburg, Pierce County 
Executive and former Prosecuting   Attorney 
for Pierce County.

 Appearing as attorneys for the Respon-
dent were Senior Pierce County Deputy 
Prosecuting Attorneys Carl T. Hultman and 
Mary Robnett.

 Called as witnesses in the hearing were 
Ms. Cecelia Svinth Carpenter, a Nisqually and 
a noted historian; Professor Charles Wilkin-
son, University of Colorado at Boulder School 
of Law, a national expert on treaty rights 
and Indian natural resource law; Ms. Shan-
na Stevenson, noted author of several local 
history publications; Professor Alexandra 
Harmon, University of Washington Depart-
ment of Indian Studies;  United States Army 
Judge Advocates Captain Eugene Ham and 

Captain Paul Robson; Professor Emeritus of 
History Kent Richards, Central Washington 
University, a noted scholar and author of a 
biography of Governor Isaac I. Stevens; Ms. 
Cynthia Iyall, a Nisqually and descendent of 
Chief Leschi; Dorian Sanchez, a Nisqually and 
Chairperson of the Nisqually Tribal Council; 
Ms. Connie McCloud, a Puyallup, cultural co-
ordinator at the Puyallup Health Center; and 
Billy Frank, Jr., a Nisqually and chairperson of 
the Northwest Indian Fisheries Commission.

 After hearing the testi-
mony, the court heard clos-
ing statements from Carl T. 
Hultman for Respondent and 
John W.  Ladenburg for Peti-
tioner. Both statements were 
scholarly, sensitive, germane 
and represented the highest 
standards of the legal pro-
fession. Because of limited 

space, this article will only report the state-
ment by Mr. Ladenburg:

 “I want to thank the Leschi family and 
the Nisqually Tribe for allowing me to par-
ticipate in this important event.

 “I have practiced law here in Washington 
State for 30 years. I had the pleasure of being 
elected four times as the Prosecutor of this 
county, something never done before. Dur-
ing my practice I have had the privilege to 
participate in many trials, criminal and civil. 
I have been honored to practice before our 
Supreme Court and in the Federal trial and 
appeals courts. I am one of a handful of law-
yers in this state who have participated as 
counsel in death penalty cases both for the 
defense and prosecution.

Both statements 
were scholarly, 

sensitive, germane 
and represented the 
highest standards of 
the legal profession.  

34



 “Yet I stand before this court today 
thinking this may be the most important 
case I have ever been involved in.

 
 “This case is about the future not the 
past.

 “This case is about humanity not history.
 
 “This case is a rare opportunity for the 
people of Washington, both Indian and 
non-Indian, to come together to heal old 
wounds and create the road toward un-
derstanding and respect.

 “This court has that opportunity.  Most 
judges, most courts will never have such a 
chance to impact so many lives. We must 
not squander that opportunity.

 “Let us briefly review the facts. If one 
thing is clear now, it is that what hap-
pened that day at Connell’s Prairie was 
shrouded in mystery the day it happened 
and still is. We have the highly question-
able testimony of the single alleged eye-
witness, Rabbeson. Rabbeson, who would 
chair the grand jury that indicted Leschi, 
in spite of the fact that he was the sole 
witness against him. Did Rabbeson there-
by judge his own credibility?  The absurd-
ness of it is shocking even if it did not re-
sult in a man’s death.

 “We have very credible proof from the 
Army that Leschi could not have been pres-
ent at the scene based on Rabbeson’s own 
testimony of the distances traveled. This 
evidence was never given to the jury. We 
have the fact that Moses was shot in the 

back with no one really knowing who fired 
that shot. Even if Leschi is there, mere pres-
ence at the scene cannot be used to con-
vict. Remembering that the evidence must 
establish guilt beyond a reasonable doubt, 
we can safely say that no reasonable jury, 
given all the facts, could convict.

 “But there exists another compelling 
reason to exonerate Leschi. These facts are 
not even disputed.

 “First, Leschi was picked by Governor 
Stevens to be a spokesman or leader for 
the Nisqually. Leschi was a peaceful man, 
known to be a friend of the settlers. The his-
torical record indicates that Leschi helped 
the first settlement survive the winter.   Le-
schi believed that all could share the land, 
as long as all were treated fairly.

 “Leschi did not seek the position, he 
was thrust into it. What is important is that 
since Governor Stevens picked Leschi to 
lead the Nisqually in treaty negotiations, 
it is clear that Stevens considered the 
Nisqually a sovereign nation to negotiate 
with, and that he considered Leschi their 
leader. Leschi was the recognized leader 
of a sovereign nation, involved in negotia-
tions with Stevens.

 “The record is also clear that when Le-
schi refused to sign the treaty and fled to 
his home, he did not declare war. Rather, 
it was Stevens who declared war by send-
ing troop to capture Leschi, the leader of 
a sovereign nation. By declaring war on 
the Nisqually, Stevens made Leschi an en-
emy combatant. Leschi was proven correct 
about the treaty as Stevens eventually had 
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to revise the treaty to give the Nisqually 
better lands.

 “Leschi recognized the laws of nations.   
He told Owen Bush, a settler, that the tribe 
would not hurt any of the settlers and ad-
vised them to stay on their farms. This shows 
he knew that civilians should be off limits in 
the war declared on his nation.

 “The record is full of examples of the fact 
that both sides knew that a state of war ex-
isted and that Leschi was a combatant.

 “Colonel Wright of the US Army refused 
to hand over Leschi because the Army, rec-
ognizing the laws of warfare, considered 
him a prisoner of war. Leschi was promised 
amnesty to surrender because of his status.

 “Later Colonel Casey would refuse to al-
low Leschi to be hanged at Fort Steilacoom 
because the Army still considered him a 
combatant who was given amnesty. What 
more proof that Leschi was a combatant 
entitled to protection from state murder 
charges than the position of the very Army 
that he was fighting?

 “It is clear that Leschi himself understood 
the law by his comments before his hanging 
that he did not believe it a crime to kill the 
other side’s soldiers in time of war.

 “The record shows us that the first Leschi 
trial ended with a hung jury because Leschi 
was entitled to status as an enemy combat-
ant. That much is clear from the writings of 
Ezra Meeker.

 “The record is unclear if that defense was 

allowed Leschi at the second trial, but that 
fact is unimportant.  The court should never 
have let the case go to the jury, but should 
have dismissed upon the record.

 “The final proof of the fact that Leschi 
was wrongfully convicted is in the decision 
of the Supreme Court upholding his con-
viction.

 “I quote:

 “’The prisoner has occupied a position of 
influence, as one of a band of Indians, who, 
in connection with other tribes, sacrificed 
the lives of so many of our citizens, in the 
war so cruelly waged against our people on 
the waters of Puget Sound.’

 “This statement is remarkable. This state-
ment recognizes that Leschi was a leader of 
his people, his  ‘position of influence.’ This 
statement recognizes that the tribes band-
ed together and actually recognizes that 
this was ‘in a war.’ This statement then goes 
on to classify that war as ‘cruelly waged’ and 
blames Leschi for the ‘sacrificed lives of so 
many of our citizens,’ something he was not 
on trial for.

 “There is enough in that statement 
for this Historical Court to find that Leschi 
did not get a fair trial or appeal. The court 
showed its extreme prejudice against the 
defendant and completely ignored the well 
settled law that combatants cannot be con-
victed in civil courts for crimes during war. 
The court had no jurisdiction to convict and 
hang Leschi—and that proof exists in that 
incredible first paragraph. With or without 
argument, the court had an absolute duty 
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to dismiss the indictment and free Leschi.

 “So, the facts are not really in dispute 
here. The record is clear. Based upon the 
highly questionable testimony of only 
one eyewitness, Leschi was convicted and 
hanged. Based upon the record of the orig-
inal mistrial and the written record of the 
court itself, Leschi is entitled to absolute 
immunity under the laws of war, recog-
nized by both sides.

 “The only fair and just 
result is that this Historical 
Court correct the history of 
this State and declare Chief 
Leschi exonerated.

 “To do anything less, to 
shirk from the duty before 
you, will be a terrible blow 
to our people and to our sys-
tem of justice. You have the chance to issue 
a verdict that will heal old wounds.

 “After Leschi was killed, a story grew up 
around the Nisqually area. Bald eagles are 
a rare species today, but then they were 
common. The unusual thing about bald 
eagles is that they mate for life. When one 
mate is killed, the remaining eagle leads a 
solitary life until death.

 “It is said that after Leschi was killed, a 
solitary bald eagle was often seen circling 
Leschi’s original home. As it circled, the 
eagle would scream a single cry, and then 
disappear into the tall fir.
 
 “It might be that that eagle represented 

the land itself, searching for Leschi. Maybe 
that eagle represented the family of Leschi, 
searching for their kin. Perhaps the eagle 
was Leschi himself, cruelly separated from 
his land and family.

 “Today, another solitary eagle slowly 
circles that sacred land. It too cries a lonely, 
simple cry.

 “This cry is not for Leschi, but for us the 
living.
 “This cry is for our her-
itage and history.
 “This cry is for our time 
and place.
 “This cry is for the 
children who attend Leschi 
School.
 “This cry is for the 
citizens who live in Leschi 
neighborhood.

 “This cry is for the families walking on 
the sand of Leschi Beach.

 “This cry demands of us only one thing.

 “This cry demands to know when we 
will have the courage to stand up as one 
people of Washington and admit the 
wrongs of the past.

 “Like the eagle from above, we can see 
the landscape of our heritage in sharp focus.   
We can see the injustice done to Leschi and 
the Nisqually. We can see the pain caused by 
the multiple trials, the lingering appeals, and 
the obscene pressure to hang this man.
 
 “This man whose crime was refusing to 

“Like the eagle from 
above, we can see 
the landscape of 

our heritage in 
sharp focus.”
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give up his land and possessions. This man 
whose crime was loving his family and peo-
ple so much that he could not see them cast 
away like a forgotten race. This man who died 
for his nation like so many have died for this 
new nation.

 “Like the soaring eagle, we can now see 
the truth. We have wiped away the tears of 
the war, we have wiped away the pain of 
death, and we have wiped them away with 
the clear vision of history. We know the 
truth. Can we not do the simple justice of 
declaring the truth?

 “The eagle demands of this Court that 
simple justice. The eagle demands that we 
right the wrong of so many years ago. The 
eagle now cries for simple justice.

 “We cannot bring Leschi back to life. We 
cannot restore him to his lands. But we can, 
we must, restore him to his name. It is that 
simple now after all these years—we must 
give Leschi back his good name.

 “We do this not for Leschi alone. We do 
this not for Leschi’s descendants alone. We 
do this not for the Nisqually tribe or all the 
tribes of the Northwest alone.

 “The eagle cries for us, all of us.

 “Let your verdict vindicate Leschi. Let 
your verdict clear his good name. Let your 
verdict be more than a simple verdict.

 “Let your verdict surge forth like a rag-
ing river from this courtroom. Let it sweep 
away all memory of the pain and injustice 
inflicted on Leschi and let it leave the calm 

waters of reconciliation and brotherhood 
for all the peoples of Washington.

 “Let your verdict pour across  the play 
yard of Leschi School to show the children 
that justice, however long delayed, is still 
the cornerstone of this society.

 “Let your verdict flow from home to home 
in the Leschi neighborhood creating a firm 
assurance that we honor every single soul.

 “Let your verdict wash down upon the 
sands of Leschi Beach like a cleansing tide 
taking with it all pain and hatred of the past.

 “Let your verdict free the spirit of the 
eagle so that it may rest in peace.”

 The Historical Court then retired to de-
liberate upon its decision. After a short pe-
riod the judges returned to the courtroom. 
Chief Justice Gerry L. Alexander in open 
court announced the unanimous decision  
of the Court.

 The Court concluded that at the time of 
the death of A. B. Moses the Washington Terri-
tory was at war with the Indian tribes, includ-
ing the Nisqually; that any act by Chief Leschi 
resulting in the death of A. B. Moses was an 
“act of war” committed by an enemy combat-
ant; that deaths occurring between enemy 
combants while fighting a  war were not sub-
ject to the jurisdiction of the civil courts; that 
the Territorial Court did not have jurisdiction 
to try, convict and execute Chief Leschi; and 
that, based upon the historical record,  Chief 
Leschi should be exonerated of the charg-
es which resulted in his execution.
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he Washington State Minority and Justice Task Force, precursor to the Minority and 
Justice Commission, in its preliminary work discovered there were signifi cant needs 

for cultural diversity education and for increasing diversity in the workforce within the 
court system of Washington State. The Task Force also illuminated the need for continu-
ing objective research in the treatment of people of color who enter the justice system, 
as well as those in the legal profession, and the need for developing liaisons with main-
stream and ethnic bar organizations. 

 The Task Force, in 1989, recommended creation of the Washington State Minority 
and Justice Commission with specifi c mandates. The Washington State Supreme Court 
issued an Order creating the Commission and two subsequent Orders of Renewal. The 
Commission established fi ve sub-committees to accomplish its mission:  

• The Education Sub-Committee focuses on development and implemetation of 
cultural diversity education seminars, panels, and workshops that imbue judg-
es, court personnel, and persons in the justice system with greater awareness 
and appreciation of cultural diversity. 

• The Outreach Sub-Committee disseminates information about Commission activ-
ities and reports to state, local and ethnic bar associations, and ethnic community 
organizations. 

•  The Research Sub-Committee conducts research projects to examine whether 
race and ethnicity of participants in the justice system affects their treatment in 
the courts.

• The Workforce Diversity Sub-Committee strives to promote diversity in the 
workforce and to increase persons of color in non-judicial and quasi-judicial 
positions within the Washington State court system. 

• The Evaluation and Implementation Sub-Committee, created in 1998, reviews 
Commission-sponsored research reports and develops implementation plans 
based on report fi ndings. 

T
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2

he mission of the Education Sub-committee is to improve 
the administration of justice by developing and present-

ing innovative and educational programs that will identify and 
eliminate racial, ethnic and cultural bias in the judicial system. 
In the pursuit of this mission, we continue to promote cultural 
awareness and mutual respect by judicial offi cers and by others 
who deliver court services to the public.

Our specifi c objectives include:

• To provide leadership to all components of the state justice  
 system in order to eliminate racial, cultural, and ethnic bias  
 and disparate treatment; 
• To ensure that cultural diversity training becomes a normal  
 and continuous aspect of employment within the state  
 justice system;
• To provide cultural diversity training skills to those within  
 the justice system; and 
• To provide the best educational services available to those  
 within the justice system.

 Following are brief summaries of recent programs and activities that are consistent with our  
mission and objectives.

1. Technology-aided Instruction and Guidance
Cultivating Cultural Competency (CCC)

 The 2003-04 period was an exciting one for the Education Sub-committee. In addition to 
presenting on-site education programs, we embarked upon the journey to on-line educational 
success. Prior to 2002, the Administrative Offi ce of the Courts Judicial Education Services (JES) 
offered an on-site orientation for new employees. Included in the week-long curriculum of this 
Institute for New Court Employees and Bailiffs was a presentation on cultural diversity. With the 
termination of the Institute in 2002 the JES decided to replace it with an on-line computer pro-
gram, the Virtual Institute for New Court Employees (VINCE). We accepted the invitation to pro-
vide an on-line cultural diversity component and our fi rst computer course for new employees, 
Cultivating Cultural Competency (CCC), was born.

 The CCC instruction is divided into six units. Unit 1 introduces the course and emphasizes the 
importance of cultural diversity and its impact on public trust and confi dence in the courts. Unit 
2 emphasizes self-knowledge and invites learners to examine their own culture and background 
so that the learner’s personal “triggers” can be readily identifi ed. Unit 3 offers listening, observ-
ing and refl ecting skills and other useful techniques the learner can use to more appropriately 
respond to the various gestures and cultural patterns of others.

LeRoy McCullough
Chairperson

Education Sub-Committee

T
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 In Unit 4, the student is invited to ex-
amine four generations of people cur-
rently in the workforce; their differences 
by generation; and, as well, their amazing 
similarity in values, skills and other areas. 
Unit 5 recognizes that workplace misun-
derstandings are commonplace, but offers 
specific techniques to minimize the phe-
nomenon and to improve relationships 
between co-workers. In the final unit of 
the course, the learner is presented with a 
review of the course, a brief 
quiz, and a worksheet that 
will assist in establishing an 
individual plan to further 
advance the learner’s cul-
tural competency.

 This assignment had its 
challenges. By its very nature, 
cultural diversity course- 
work is dynamic and subject 
to a variety of revisions and updates. While 
on-site learners have the opportunity to 
engage in instant personal dialogue and 
exchange with other students and the in-
structor, on-line students do not. Never-
theless, we are proud to have successfully 
completed organization of the course. We 
expect students to begin accessing the 
course by January 2005.

 We are particularly grateful for the ef-
forts of JES members James Kozick, Janet 
McLane, Marna Murray, Jennifer Scholes, 
and Ann Sweeney; AOC User Interface De-
signers Dexter Mejia and Scotty Jackson; 
and for the leadership of Minority and Jus-
tice Commission Executive Director Erica 
S. Chung. We also acknowledge the exper-

tise and assistance of the Integral Leader-
ship Group, which initially developed the 
course content and message. 

2. Computer-aided Bibliography 
Resource

 The Education Sub-committee contin-
ues its two-year project preparing an on-
line annotated bibliography. The purpose 
of the project is to offer computer-acces-

sible diversity resources to 
judicial officers and others 
who desire to enhance their 
knowledge and continually 
improve their service to the 
public. Under the initial di-
rection of Judge Anne L. 
Ellington, Court of Appeals, 
Division I, the Sub-com-
mittee developed a form 
for compiling entries and a 

flow chart to assure website accuracy and 
functionality. Although Judge Ellington has 
retired from active Commission member-
ship, she has graciously agreed to see the 
project through resolution of remaining is-
sues, including formatting, classification, ac-
cessibility and programming. We expect to 
complete the completed bibliography on 
the Commission website by February 2005.

3. Judicial Education

 On Monday, September 20, 2004, at the 
47th Annual Washington Judicial Confer-
ence, the Education Sub-committee pre-
sented a vibrant and energetic education 
session titled “Foster Care: the Good, the 
Bad, and the Ugly.” With an emphasis on 

By its very nature, 
cultural diversity 

course work is 
dynamic and subject 

to a variety of 
revisions and updates.
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foster care children and providers of color, 
the three hour session challenged judicial 
assumptions about foster care and the 
traditionally passive role of the judicial of-
ficer in foster care placement and related 
matters.

 The session was convened by the Edu-
cation Sub-committee Chairperson King 
County Superior Court Judge LeRoy Mc-
Cullough. King County Juvenile Court 
Chief Judge Patricia Clark began the sub-
stantive presentation with sobering statis-
tics on the disproportionate numbers of 
children of color in foster care, their length 
of stay in the system, and their delay in re-
ceiving permanent placements. She then 
presented an overview of the dependency 
process and its connection to foster care.

 The presenters utilized a variety of 
educational tools throughout the session, 
including a pre-assessment, a movie clip 
from the autobiographical movie “Antoine 
Fisher,” hypotheticals, group queries, and 
panel discussions.

 The first of the two panel discussions 
featured foster care providers and young 
adults who were formerly in foster care. 
From these bold and articulate speakers, 
session attendees received first-hand ac-
counts of system-wide barriers faced by 
providers, reports of cultural bias, and 
reports of perceived  benign neglect by 
reviewing judicial officers. The second 
panel focused on the origin and nature 
of changes to be implemented as a result 
of the landmark Braam case. For example, 
there will be a multidisciplinary oversight 

panel and the expectation of less frequent 
moves of foster children. Speakers on the 
second panel included an attorney who 
represented the approved Braam class of 
foster care children and a senior Assistant 
Attorney General intimately familiar with 
the settlement and with the role of the 
Department of Social and Health Services 
in foster care matters.

 After the session was drawn to a close 
by the moderator’s judicial action sum-
mary, and by several challenges issued to 
the judiciary by Judge Clark, the gathering 
ended with a powerful recitation of the 
poem “Who Will Cry for the Little Boy (who 
cries inside of me)?” The presenter was a 
young male graduate of the foster care sys-
tem currently enrolled in a four year college 
and planning for law school studies.

 Post session evaluations were extreme-
ly positive. On effectiveness of presenta-
tion judges rated the program at 4.77, 
with 5 as the highest rating. Some typical 
comments included: “By far, one of the best 
educational presentations in a long time;” 
“a most outstanding program…a huge 
wakeup call for the system.”

4. Juvenile Justice: Offenders 
and Disproportionality

 At the request of then-Presiding Judge 
Greg D. Sypolt, Spokane County Superior 
Court Juvenile Division, the Education 
Sub-committee sponsored four education 
programs titled “Addressing Racial Dispro-
portionality in the Juvenile Justice Sys-
tem.” The sessions were presented on the 
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following dates: February 26, May 8, May 
14, and May 22, 2003. Dr. Scott Finnie, Afri-
can American Studies Professor at Eastern 
Washington University, was the presenter. 
Initially the Sub-committee committed 
to sponsoring one education session tar-
geting leaders from the Juvenile Courts, 
Police Department, Sheriff’s Department, 
Prosecutor’s Office, School District, Minor-
ity and Social Service Organizations who 
work within the juvenile justice system. 
The evaluations indicated it was the “best” 
training they have ever attended in dealing 
with racial bias. Dr. Finnie skillfully guided 
the audience in exploring racial inequi-
ties  in society and in exploring personal 
biases, fears, and unconscious judgments. 
His presentation inspired participants to 
rethink the issue of racial bias personally 
and professionally and to commit to ad-
dressing racial disproportionality in their 
respective agencies.

 After the success of the initial educa-
tion training by Dr. Finnie, the Spokane 
County Juvenile Court requested sponsor-
ship of additional training programs for all 
participants in the juvenile justice system. 
Approximately 150 persons, including ju-
dicial officers, juvenile court probation/
correction officers, prosecutors, public de-
fenders, school and law enforcement staff, 
and service providers attended. 

5. Training for Newly Elected 
and Appointed Judges

 For several years, the Sub-committee 
has accepted invitations to present cultur-
al diversity education programs for newly-

elected or appointed judges and commis-
sioners. This diversity program, “Towards a 
More Culturally Competent Courtroom,” 
has become a standard of the week-long 
Washington State Judicial College. As the 
first education program on the agenda of 
the College curriculum, our Commission’s 
presentation is able to set the tone for the 
courses that follow in admonishing par-
ticipants of the vital and important roles 
fairness and cultural competency play in 
the many discretionary and other judicial 
decisions judges must make.

 The Education Sub-committee contin-
ues its efforts to improve the quality and 
relevance of its education programs. For ex-
ample, in 2004, we enhanced the program 
by integrating a presentation by Judge 
Frank Cuthbertson, Pierce County Superior 
Court, and Judge Kenneth H. Kato, Court of 
Appeals, Division III: “Impact of Diversity on 
the Court,” with the cultural diversity basic 
program from Achievement Architects 
North. The result was a synthesis of practi-
cal skills that aided the learners in identify-
ing and properly responding to courtroom 
bias.  While the two judges of color (Judges 
Cuthbertson and Kato) were able to lend 
personal credence to the call for correct-
ing overt and covert bias in court process-
es, the Achievement Architects North con-
sultants, Ms. Benita Horn and Ms. Peggy 
Nagae, addressed more general subjects 
such as intent, impact, other communica-
tion skills, and practical steps to a bias-free 
courtroom. The program received high 
evaluations.
 
 Attendees were also able to see the Mi-
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nority and Justice Commission produced 
film “A Cultural Competency: Rising to the 
Challenge” which also received positive 
comments in the evaluations.

6. Outreach: Administrative 
Law Judges

 In 2002, a member of our Commission 
recommended that we present cultural 
diversity training for Washington State Ad-
ministrative Law Judges. The sub-commit-
tee agreed that, while a part of the Execu-
tive Branch and not the Judicial Branch, 
administrative law judges review and de-
cide cases in a forum and a manner which 
impacts the public’s perception of the ju-
diciary. In addition, some administrative 
law decisions may come to the constitu-
tional courts for review. The sub-commit-
tee agreed to present a cultural diversity 
training program  to a coalition of adminis-
trative law judges from various state agen-
cies, the Adjudicatory Agencies Group. 

 On August 15, 2003, Judge Ron A. 
Mamiya, Seattle Municipal Court and a 
member of our Commission, joined with 
a California Judge Ken Kawaichi, Alameda 
County Superior Court, to present the 
first session on “Cultivating Cultural Com-
petency” to the Adjudicatory Agencies 
Group. Judge Kawaichi, a member of the 
National Consortium of Racial and Ethnic 
Fairness in the Courts, began the dialogue 
by discussing perceptions, intent, actual 
impact and methods for minimizing and 
eliminating perceptions of bias. Judge 
Mamiya emphasized and focused on the 
importance of language interpreters. He 

explained the difference between merely 
qualified interpreters and court-certified 
interpreters and gave key suggestions  for 
working with both.

 The program evaluations gave the pre-
senters a score of 4.36 out of possible 5.0. 
Some of the evaluation comments stated: 
“Excellent presentation!”, “Very useful, kept 
my attention; good planning in presenta-
tion. Very good!”, “Wonderful - made me 
do a mental review of my own practices 
... which may be the point.”, “Very enter-
taining and informative! Thank you!”, and 
“Great presentation. Great use of video, 
slides & other visuals to relay information.”

Conclusion

 The Education Sub-committee is in-
debted to its membership and to the Mi-
nority and Justice Commission leadership 
for their exemplary service and dedication. 
Sub-committee members during 2003 and 
2004 were Judge Monica J. Benton, Judge 
Ricardo S. Martinez, Judge William W. Baker, 
Judge Ronald E. Cox, Judge Anne L. Elling-
ton, Judge Richard A. Jones, Judge LeRoy 
McCullough, Judge Richard F. McDermott, 
Jr., Judge Greg D. Sypolt, Judge Ron A. 
Mamiya, Judge Albert M. Raines, Judge 
Vicki J. Tohohara, Dr. George S. Bridges, 
Lonnie Davis, Dean Donna Claxton Dem-
ing, Ms. Mary Campbell McQueen, Ms. Ja-
net L. McLane, Ms. P. Diane Schneider,  and 
Ms. Denise C. Marti.

 We also acknowledge with special grat-
itude the extraordinary and effective lead-
ership of this sub-committee’s immediate 
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past Chairperson, United States Magis-
trate Judge Monica J. Benton. We could 
not produce or maintain our programs 
without the enthusiastic and capable 
support and participation of our Execu-
tive Director, Ms.  Erica S. Chung, and her 
assistant,  Monto S. Morton.

 As the Education Sub-committee cel-
ebrates its past accomplishments and pre-
pares for the future, we will maintain the 
high standards expected of us by Com-
mission Co-Chairpersons Justice Charles 
Z. Smith (retired) and Justice Charles W. 
Johnson, by our fellow Commission mem-
bers, by the judiciary and by the public we 
are privileged to serve. 
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n September 1998, in response to suggestions that the Mi-
nority and Justice Commission should become more active 

in implementing recommendations made by authors of re-
search reports sponsored and published by the Commission, 
the Evaluation and Implementation Sub-committee was cre-
ated by the Commission. At the time of its creation, studies 
had been completed by Dr. George Bridges of the University of 
Washington. His conclusions have been the basis for projects 
undertaken by the sub-committee.

 James M. Murphy, a retired superior court judge from         
Spokane County, chairs the sub-committee. Other members 
of the sub-committee include Judge Deborah D. Fleck, King 
County Superior Court, Robert C. Boruchowitz, Director of the 
King County Defenders’ Association and Jeffrey C. Sullivan, 
Chief of the Criminal Division, United States Attorney’s Of-
fi ce, Western District of Washington.
   
 A conclusion reached by Dr. Bridges’ research dealt with 
the evidence of apparent disproportionality in the rate of 
incarceration of minorities in pre-trial circumstances. The sub-committee undertook a method 
of addressing this disproportionality by re-writing Washington State Criminal Rule CrR 3.2 and 
Criminal Rule for Courts of Limited Jurisdiction CrRLJ 3.2.
   
 The rules project included gathering input from affected parties, attorneys, judges and legal 
scholars across the state, submitting a proposal to the Supreme Court Rules Committee which 
published the proposal for offi cial comment and fi nal adoption by the Court in September 
2002. Since that time, the sub-committee has undertaken a system of education in the use of 
the revised rules in an attempt to obviate the disproportionate incarceration of racial and ethnic 
minorities who are subject to pre-trial release.
   
 The sub-committee presented an education program regarding changes to CrR 3.2 and 
CrLJ 3.2 at the Spring 2004 Superior Court Judges Conference on April 26, 2004. The present-
ers shared with the judges key changes before and after adoption of the criminal court rules in 
September 2002, intended result of changes, impact of implementation consistent with public 
safety, and utilized hypotheticals to enhance application of the new rules. 
  
   The sub-committee prepared an Order re Release of Accused for Non-capital Offense for use 
by judges when addressing release on felonies, as well as adaptation for use in misdemeanor 
courts. The form directs attention to a series of priorities embodied in the rules. A model form 
was presented to the Pattern Form Committee of the judicial associations for consideration 
and possible adoption to assist in implementation of the spirit of the rewrite of the rule. It has 
also asked the Administrative Offi ce for the Court, which prepares the Criminal Benchbook, a 
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resource manual for judges, for inclusion 
of a script in the benchbook of “Decision 
on Pretrial Release” regarding application 
of criminal court rule 3.2 prepared by the 
sub-committee.   
    
 During 2004, an additional project was 
completed by the sub-committee to re-
write the language of CrR 2.2. Research 
has shown that the disproportionate in-
carceration of racial and ethnic minori-
ties may be minimized by 
the use of summons as an 
initial means of providing 
notice of a defendant’s obli-
gation to appear in court to 
answer charges. The com-
mon procedure presently 
in use is issuance of a war-
rant of arrest with a bond 
amount set which may not 
be attainable by the de-
fendant. The re-write would primarily be 
applicable to non-violent felonies, drug 
possession and first-offenders. The sub-

committee submitted proposed changes 
to the Supreme Court Rules Committee in 
March 2004. The proposed changes were 
published by the Court for comments in 
July 2004.  The comment period will expire 
on April 30, 2005.
    
 A successful program undertaken by 
several courts is being considered as a 
project of the sub-committee. It includes 
telephoning persons who have been sum-

moned to court in order to 
increase the percentage of 
responses by defendants 
to summons. Those courts 
have shown a significant 
increase in the percentage 
of responses to summons 
and reduced the need for 
issuance of arrest warrants. 
In light of the current num-
ber of warrants, presently 

estimated to be 350,000, such an effort 
may be very fruitful.

The re-write of CrR 2.2 
would primarily 
be applicable to 

non-violent felonies, 
drug possession and 

first-offenders.
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he Outreach Sub-committee is co-chaired by Myrna I. Con-
treras, attorney at law, Contreras Law Offi ces, and Brian 

A. Tsuchida, Assistant Federal Public Defender, Federal Public 
Defender’s Offi ce for the Western District of Washington. The 
members of the sub-committee are Judge Douglas W.  Luna, 
Associate Judge, Central Council Tlingit and Haida Indian Tribes 
of Alaska; Judge Richard F. McDermott Jr., King County Superior 
Court; Ms. Rosa Melendez, Regional Director, Community Rela-
tions Service, United States Department of Justice; Magistrate 
Judge Mary Alice Theiler, United States District Court for the 
Western District of Washington; Judge Philip J. Thompson (re-
tired), Court of Appeals, Division III; and Judge Dennis D. Yule, 
Superior Court of Franklin and Benton Counties.

 Over the last several years, the primary mission of the 
Outreach Sub-committee has been production, publication 
and distribution of the Washington State Minority and Jus-
tice Commission’s newsletter, Equal Justice. Each year, the 
sub-committee sought to publish newsletters to share infor-
mation, create awareness, and to develop a greater under-
standing of issues related to diversity and the elimination of bias in our state’s court system. The 
sub-committee believes that the Equal Justice newsletter assists our Commission in advancing 
its mission: to determine whether racial, ethnic and cultural bias exists in our state court system 
and, when it does exit, to recommend appropriate action to overcome it. Since the publication of 
the 2002 Annual Report, the sub-committee has published four issues of the newsletter: 

•  Volume 7, number 1: Legal Education for a Diverse 
 Society, Part I
•  Volume 7, number 2: Legal Education for a Diverse 
 Society, Part II
•  Volume 8, number 1: Observations 
•  Volume 8, number 2: 50 Years after Brown vs. Board 
 of Education 

 For the year 2003, the sub-committee decided to pub-
lish a newsletter on the theme  “Legal Education for a Diverse 
Society” in view of the 2000 United States Census which re-
vealed that people of color constitute approximately twenty 
(20) percent of Washington State’s population and that this 
percentage is expected to grow with time. Given these demo-
graphic projections, it is reasonable to assume that the num-
ber of students of color who will apply for and be accepted 
at higher education institutions in Washington State will in-

Myrna I. Contreras
Co-Chairperson

Outreach Sub-committee

Brian A. Tsuchida
Co-Chairperson

Outreach Sub-committee

T
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crease. Alternatively, even if the number of 
students of color enrolled in institutions of 
higher education does not increase, the to-
tal number of people of color in Washing-
ton State is increasing. Given the changing 
demographic profile of Washington State, 
the sub-committee posed the following 
questions: what are our educational institu-
tions doing to prepare our students for life 
in an increasingly diverse world?  Currently, 
are there any programs which address this 
question? Are there addi-
tional programs which are 
needed? 

 The sub-committee  
learned that many of the 
higher education institutions 
have developed academic 
programs that address is-
sues of bias and diversity and 
the value and importance of 
diversity. All three law schools in Washing-
ton State mandate specific hours of   public 
service which may include  an externship 
devoted to pro-bono legal work or service 
at a non-profit organization. These educa-
tional opportunities often involve service 
to minority communities or indigent per-
sons  who are financially unable to access 
legal assistance or the court system. The 
two newsletters devoted to this topic also 
featured undergraduate institutions which 
have developed academic programs that 
address diversity issues and access to the 
legal system. 
 
 The first issue of 2004 provided a se-
ries of anecdotal articles regarding the 
actual experiences of people of color with 

the court system in Washington State. The 
Outreach Sub-committee solicited articles 
from attorneys who provided legal ser-
vices for indigent and people of color and 
asked those attorneys to share their obser-
vations of problems and experiences actu-
ally encountered in the court system. The 
sub-committee asked for “hands on” in-
formation that would provide insight into 
what is actually taking place. 

 In the second issue of 
2004, the sub-committee 
initially decided to focus on 
the activities and history of 
the National Consortium 
on Racial and Ethnic Fair-
ness in the Courts. The fo-
cus expanded once it was 
informed the theme of the 
Consortium’s conference was 
“50 Years after Brown: A Na-

tional Dialogue on Racial and Ethnic Fair-
ness in the Courts”. The sub-committee 
consequently decided that, the newsletter 
should include activities commemorating 50 
years after Brown v. Board of Education. The  
newsletter thus incorporates some of the 
educational sessions featured at the 2004 
annual meeting of the National Consortium 
in Washington, D.C.  and highlights articles 
related to the historic Supreme Court deci-
sion in Brown vs. Board of Education. 
 
 While the publication of Equal Justice 
is important, the sub-committee believes 
that direct and regular contact with orga-
nizations and individuals in the commu-
nity is also crucial to heighten awareness 
of diversity and bias issues to exchange of 

What are our 
educational institutions 

doing to prepare our 
students for life

 in an increasingly
 diverse world?
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ideas, to gain firsthand knowledge of the 
experiences and concerns of the commu-
nity and to coordinate the efforts of the 
many groups and organizations interested 
in diversity and bias in the court system. 
Therefore, the sub-committee made the 
difficult decision in 2003 to reduce the 
number of newsletters published each 
year in an effort to involve itself in more 
hands on outreach activities. 

 In 2004 the sub-committee assisted Ms. 
Erica S. Chung, the Commission’s Execu-
tive Director, in organizing a Community 
Forum in Seattle; and assisted Judge Greg 
D. Sypolt and Judge James M. Murphy (re-
tired) in organizing a Reception and a Com-
munity Forum in Spokane at the Gonzaga 
University School of Law following our 
Commission meeting. The purpose of the 
Community Forums was to allow members 
of the community to voice directly to the 
Commission their concerns about bias and 
diversity issues in the Washington State 
justice system.  

 Both Forums were very successful. 
Many community and legal representa-
tives attended the Forums and made ex-
cellent presentations about their experi-
ences and concerns regarding bias and 
diversity issues in the Washington State 

Courts. Attendees consistently expressed 
the need for more discussion and urged 
the Commission to conduct additional Fo-
rums. Each of the Forums were reported 
and transcripts were distributed to Com-
mission members and others to assist in 
their future work endeavors. 

 The purposes of the Reception in Spo-
kane were to announce to the local com-
munity the creation of the Diversity Sec-
tion in the Spokane County Bar Association 
and to develop relationships with local 
minority attorneys and organizations serv-
ing the minority community. Judge Sypolt 
presented background information about 
the development of the Diversity Section, 
its purpose, and thanked the key persons 
instrumental in creating the Section.   

 The sub-committee specially recogniz-
es Judge Greg D. Sypolt and Judge James 
M. Murphy for their extraordinary amount 
of time and energy they put into the re-
ception. Also, the sub-committee extends 
thanks to Acting Dean George Critchlow, 
Gonzaga University School of Law, for the 
school’s hospitality in hosting the Com-
mission on July 30, 2004.

56



Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society• Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society• Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society •  Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society• Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society  • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celbrating the courts in an inclusive society • Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society• Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society• Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclu-

sive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating the courts 

in an inclusive society • Celebrating the courts in an inclusive society • Celbrating the courts in an inclu 

Minority and Justice Commission

Celebrating the courts in an inclusive society Celebrating the courts in an inclusive society Celebrating 

sive society • Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • 

Celebrating the courts in an inclusive society • Celebrating the courts in an inclusive society • Celebrating 

Research Sub-Committee

57



he mission of the Research Sub-committee is to design, fund 
and conduct research projects pertaining to problems of ra-

cial and ethnic minorities in our justice system. After Dr. George 
S. Bridges’ “A Study on Racial and Ethnic Disparities in Superior 
Court Bail and Pre-Trail Detention Practices in Washington,” the 
next several years saw the evaluation and implementation of 
changes to Washington Criminal Court Rules (CrR) 3.2, “Release 
of Accused,” prompted by the conclusions of that study. 

 For 2004, it was the hope of the sub-committee that it would 
proceed with a project in conjunction with the Juvenile Deten-
tion Alternative Initiatives (JDAI) in Spokane County. The sub-
committee was invited by the Spokane County Juvenile Court 
to sponsor a potential research project in relation to the JDAI. 
The Annie E. Casey Foundation developed the JDAI to show 
that jurisdictions can establish more effective and effi cient 
systems to accomplish the purposes of juvenile detention. 
JDAI’s objectives are (1) to eliminate the inappropriate or un-
necessary use of secure detention, (2) to minimize failures to 
appear and the incidence of delinquent behavior, (3) to redirect public fi nances to responsible 
alternative strategies, and (4) to improve conditions in secure detention facilities. For more infor-
mation about the JDAI, visit the Annie E. Casey Foundation website: www.aecf.org.  

 The chairperson (Judge Kenneth H. Kato) and Ms. Erica S. Chung, Executive Director of the 
Minority and Justice Commission, attended the JDAI stakeholder meeting on Friday, March 19, 
2004, in Seattle. The meeting was attended by representatives of  fi ve counties that are, or are 
interested in, implementing the JDAI. The purpose of attending the meeting was to determine 
how the sub-committee may collaborate on a statewide research project instead of just Spokane 
County. It was determined that JDAI may not be an appropriate project for the Research Sub-
committee at this time. 

 For 2005, the sub-committee will explore a new research topic submitted by the Education 
Sub-committee: “The Impact of Collateral Consequences of Conviction on People of Color.” Ac-
cording to the American Bar Association’s Standards for Criminal Justice (Third Edition), “‘collateral 
consequences of conviction’ include relatively traditional penalties such as disenfranchisement, 
loss of professional licenses, and deportation in the case of aliens, as well as newer penalties such 
as felon registration and ineligibility for certain public welfare benefi ts. They may apply for a 
defi nite period of time, or indefi nitely for the convicted person’s lifetime. . .[and t]he imposition of 
collateral penalties has serious implications, both in terms of fairness to the individuals affected, 
and in terms of the burdens placed on the community. If promulgated and administered indis-
criminately, a regime of collateral consequences may frustrate the chances of successful re-entry 
into the community, and thereby encourage recidivism.” 
 

Kenneth H. Kato
Chairperson

Research Sub-committee
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 The issue of collateral consequence is 
of particular interest to the Minority and 
Justice Commission because of racial dis-
proportionality in incarceration of per-
sons of color. As noted in Judge Deborah 
D. Fleck’s article in “Justice Imbalanced:  
Strategies to Address Racial Dispropor-
tionalities,” about 23% of all offenders in 
confinement in Washington are African 
American (compared to their representa-
tion of three percent of the State popu-
lation). One third of all drug offenders in 
confinement in Washington are African 

American—and drug offenders make up 
about 21% of our prison population.  Na-
tionally, the percentage of African Ameri-
can and Latino drug offenders is 79%. 

 Given these startling statistics on racial 
disproportionality, the Commission is in-
terested in engaging in empirical research 
which would produce a professional  report 
that would document the impact of collat-
eral consequences on persons of color and 
methods for moderating that impact. 
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he mission of the Workforce Diversity Sub-committee is to 
promote equal employment opportunity and to increase ra-

cial and ethnic minority representation at all levels of the courts. 

 The primary goals formulated to advance the mission are: 
fi rst, provide workforce diversity education for existing court 
personnel; second, promote recruitment and retention of mi-
nority court personnel; third, develop resource materials to 
educate and to promote diverse recruitment and retention for 
each county court system; and fourth, obtain adequate funding 
to continue these tasks. 

 The Workforce Diversity Sub-committee has the following 
to report since our last report, thanks to the dedication, com-
mitment, and work of sub-committee members. In 2002, the 
sub-committee produced a book titled Building a Diverse 
Court: A Guide to Recruitment and Retention, providing court 
managers and judges a roadmap for building and maintain-
ing a culturally rich and diverse workforce. To educate judges 
and court mangers in the use of the guide, the Sub-commit-
tee secured Ms. Sheryl Willert, one of the co-authors of the guide, to present an education session 
titled “A Smart Court is a Diverse Court” using the book at the Spring 2003 Joint Management 
Conference at the Tacoma Sheraton on May 19, 2003. The session evaluations rated Ms. Willert 
with a total score of 4.9 out of 5.0 for effectiveness, 4.8 out of 5.0 for communication, and she 
received the following comments: “Made me think about something that I assumed our offi ce 
was doing, and really wasn’t.  Made me aware of the benefi ts of diversity to work and life;” “Sug-
gestions on where to fi nd individuals needed by your court.  Reinforced my belief that the court 
should refl ect the community it serves;” “Diversity is coming, wherever you are in this state. Help-
ful in recognizing the need to be up on it;” “Realize some of the resources that are available—al-
ternatives to the way we do things;” “I gained very specifi c tools to take back to my court and 
employ in recruitment and retention of a diverse workforce;” “I thoroughly enjoyed her presenta-
tion and will take home valuable information;” “Thank you for the terrifi c manual;” and  “Speaker 
excellent – good content.” 

 In our continuous effort to provide workforce diversity education and to promote recruit-
ment and retention of minority court personnel, the Sub-committee again presented the pro-
gram “A Smart Court is a Diverse Court” in 2004 at the Spring Presiding Judges’ Conference in 
Kelso, Washington and at the Access to Justice—Bar Leaders’ Conference in Yakima, Washington.  
The education program was provided to Presiding Judges because, although they may not be 
intimately involved in the hiring practices of their courts, Presiding Judges do play a critical role 
in the administration and management of the judicial system. For the Spring 2004 Presiding 
Judges’ Conference, the Sub-committee secured Chief Judge Patricia Clark, King County Juvenile 
Court, and Ms. Katherine Cooper Franklin, Littler Mendelson, to present an education session 

Deborah D. Fleck
Chairperson

Workforce Diversity
Sub-committee

T
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in association with the guide to approxi-
mately 130 judges and court managers. 
Anecdotal comments indicated that it was 
very well received by the attendees. For 
the Bar Leaders’ Conference, the Sub-com-
mittee secured the assistance of Judge 
Judith Hightower, Seattle Municipal Court, 
and Judge LeRoy McCullough, chairperson 
of our Education Sub-committee, as well 
as Washington State Bar Association Presi-
dent David Savage, and Judge Deborah 
D. Fleck, chairperson of this 
Sub-committee, to reinforce 
to the bar leadership the 
importance of diversity and 
using the guide to increase 
diversity in the courts and 
law firms. 

 The Sub-committee has 
set as one of its goals invit-
ing a speaker of national 
stature to provide an inspirational speech 
to Fall Conferences in even-numbered 
years as it has done for 2000 and 2002. For 
the Fall 2004 Judicial Conference, the Sub-
committee sponsored  Dennis W. Archer, 
immediate past President of the American 
Bar Association, as the Keynote Speaker. Mr. 
Archer enlightened the audience with vari-
ous diversity initiatives the American Bar 
Association advanced during his tenure as 
president and his views on access to justice 
for indigent persons and persons of color 
in the United States today. 

 Judges LeRoy McCullough and Richard 
A. Jones, members of the Sub-committee, 
are dedicated to sharing the possibilities 
of an interesting career in the justice sys-

tem with young people, especially from 
communities underrepresented in the le-
gal profession. 

 Under their  leadership the sub-com-
mittee sponsored four youth events in the 
course of two years. On March 7, 2003 and 
on March 5, 2004 the Sub-committee, in 
partnership with the Washington State Bar 
Association’s Young Lawyers Division and 
Educational Service District 123, sponsored 

a “Youth and Justice Forum” 
in Pasco, Washington. On 
April 26, 2003 and April 24, 
2004, the Sub-committee in 
partnership with the First 
A.M.E. Church Social Action 
Commission sponsored a 
“Youth and Law Forum” in 
Seattle, Washington. The 
purposes of these events 
included exposing students 

traditionally underrepresented as partici-
pants in the justice system to employment 
opportunities, enhancing students’ legal 
education, building trust between students 
and those working in the justice system, 
and detailing other positive aspects of the 
justice system. In Pasco, approximately 200 
students in grades eight through twelve 
attended and in Seattle, over 100 students 
in grades eight through twelve attended. 
Many volunteer professionals, including 
judges, prosecutors, defense attorneys, po-
lice officers, probation officers, interpreters, 
court reporters, bailiffs and corrections of-
ficers participated in these events. Some of 
the evaluation comments received were: 
“It was interesting to learn about differ-
ent career options;” “Because it was fun 

The sub-committee 
sponsored four youth 
events in the course  

of two years.
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and educational;” “It was very helpful and I 
learned a lot;” “It was like what would hap-
pen in real life;” and “I thought this was fun 
and gave a lot of information.” 

 After the  success of the four programs, 
Sub-committee members and local part-
ners committed to hosting additional 
events. In collaboration with local partners, 
the Sub-committee will host a Forum in 
Pasco, Washington on March 4, 2005 and 
in Seattle, Washington on April 22, 2005.

 The goal of this ongoing project is to 
reach out to youth still contemplating their 
career choices and to make them aware of 

employment opportunities in the courts 
and the judicial system. Providing an in-
teractive learning experience fosters that 
interest and can be a catalyst to a young 
person’s plans for a future in a law-related 
field. Even if students are not interested in 
a legal career or any career in the justice 
system, it nevertheless enriches students’ 
education about the law and enhances 
their networking opportunities with the 
leadership in their communities. It also 
strengthens the public’s trust in our justice 
system by connecting a real person to a 
career choice. 
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INTRODUCTION

he purpose of this study is to gather, 
analyze and present empirical data 

regarding often-heard anecdotal offer-
ings that “most” convicted drug dealers 
are dealing only small quantities of drugs.  
Many of these “dealers” are believed to be 
arranging sales of or actually dealing small 
quantities of drugs in order to support 
their own drug use.  The anecdotal offer-
ings are particularly true of cocaine deal-
ing in urban King County, Washington.  If 
the anecdotal offerings are supported 
by empirical research, then the implica-
tion would be that criminal justice policy 
changes brought about by the so-called 
War on Drugs have, in effect, resulted in a 
casting of a net over “small-time” dealers.  
This net would result in a burden on the 
police, courts and state prisons with what 
some would consider relatively minor of-
fenders. 1

 This study is exploratory in nature and 
should not be considered an absolute con-
fi rmation or refutation of the anecdotal of-
ferings.  Rather, this study is meant to stim-
ulate debate on the subject by providing 
methodologically sound empirical data.  
Additionally, as this study only drew upon 
cases where there was a conviction for a 
drug dealing offense in King County, the 
results cannot be generalized to all drug-
related offenses, nor can they be general-
ized to the rest of the state of Washington.

METHODOLOGY

 This study was designed to gather 
quantity of substance information on drug 
dealing cases in King County.  While the 
Washington State Sentencing Guidelines 
Commission (SGC) has detailed data on all 
adult felony sentences handed down in the 
state, and the Washington State Adminis-
trative Offi ce of the Courts has, among 
other information, records of all criminal 
fi lings and convictions in the state, there is 
no central source of data that contains the 
facts of the underlying criminal offenses.  
Therefore, a survey was needed to gather 
data on drug quantities.

 Utilizing SGC Fiscal Year 2002 data, a list 
of all adult felony drug dealing cases that 
resulted in a sentence was compiled.2   Due 
to practical concerns (time involved, the 
number of cases necessary for a reason-
able sample, case fi le availability and vol-
unteer availability for data collection, etc.) 
the list was narrowed down to only cases 
from King County in which the cause num-
ber for the case began with 01 or 02.  From 
this list, a 10% random sample was devel-
oped, along with procedures for selecting 
substitutes for unavailable case fi les.

 A group of student volunteers from 
the Seattle University School of Law was 
instructed on data collection by SGC staff 
and staff from the King County Prosecut-
ing Attorney’s Offi ce.  They used the ran-

This project was undertaken at the behest of the Joint Select Committee on the

Drug Offense Sentencing Grid (established under Chapter 290, Laws of 2002)

T

Quantity and Sentencing: An Analysis of Drug Dealing 
Cases in King County

Ed Vukich, Human Services Policy Analyst
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dom sample for case selection and a sur-
vey form, developed by staff from the 
Washington State Senate and the SGC, for 
recording the data.

 Since the data to be collected were 
contained in prosecutorial case files, data 
collection was guided by staff from the 
King County Prosecuting Attorney’s Office.  
Once collected, the data were entered into 
a spreadsheet, which was forwarded to 
SGC staff.3

CASE CHARACTERISTICS

 Based on the random sample and the 
substitute procedures, data was collected 
from a total of 152 case files from the King 
County Prosecuting Attorney’s Office.  Of 
these 152 cases, eight were dropped from 
the sample due to various anomalies, re-
sulting in 144 useable cases.  The following 
charts graphically demonstrate the basic 
characteristics of the 144 cases.

 Figure 1 shows the composition of the 
cases by the type of substance involved in 
the underlying criminal offense – the sub-
stance being dealt by the offender.4 

 
 
 
 
 
 
 
 
 
 
 

 It is apparent that cocaine-related of-
fenses dominate dealing offense convic-
tions in King County.  Because of this fact, 
and given the study’s sample size, only co-
caine related cases were chosen for quan-
tity-based analysis, as described in the next 
section.

 A distribution of offender ages, based 
on age at sentencing, is represented in Fig-
ure 2 (one is unknown).

 As would be expected, the majority of 
offenders in the case sample are younger 
in age (67.4% are under 36).

 The gender breakdown of the cases in 
Figure 3 shows that, of those convicted in 
King County of drug dealing offenses, 
males outnumber females seven to one.
 

Figure 1
Total Cases by Type of Substance
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Figure 2
Total Cases by Age at Sentencing
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Figure 3
Total Cases by Gender
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The next chart describing characteristics 
of the cases, Figure 4, gives the number of 
cases by race/ethnicity.

 This chart clearly demonstrates ex-
treme racial/ethnic disproportionality 
among drug dealing convictions in King 
County.5 This criminal justice system 
trend has been repeatedly demonstrated 
throughout the nation.6 

 The final chart concerns the sentences 
in the cases.  Figure 5 is a display of the cas-
es by sentence type.

 According to the analysis, the over-
whelming majority of convicted drug 
dealers in King County are sentenced to 
prison, with most of them sentenced un-
der the Drug Offender Sentencing Alterna-
tive (DOSA). 7

 Drawing from the analyses discussed 
above, a composite of the average drug 
dealer convicted in King County yields an 
African American male, under the age of 
35, who was convicted of dealing cocaine 
and sentenced to prison under DOSA.  The 
data also show that 97.2% of the cases 
were resolved via a plea bargain.  Only four 
of the 144 cases were taken to trial.

CHARACTERISTICS OF COCAINE 
DEALING CASES

 Since cocaine cases comprise the ma-
jority of drug dealing cases in King County 
(and, therefore, the sample of those cases), 
the analysis of the quantity of substance in-
volved in the underlying dealing offenses is 
restricted to cases of convictions for dealing 
cocaine. 8

 Of the 144 cases used in the preceding 
analyses, 75 were convictions for dealing co-
caine.  Of these 75 cases, the quantity of sub-
stance was unknown in seven.  Therefore, 
the following analyses utilize only those 68 
cases in which the quantity of substance 
was known.

 The first analysis of cocaine dealing 
cases, Figure 6, is a distribution of cases by 
the quantity of cocaine involved in the un-
derlying offense.

Figure 4
Total Cases by Race/Ethnicity
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Figure 5
Total Cases by Type of Sentence
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 From this chart, it is clear that the vast 
majority of convictions for dealing cocaine 
in King County are of offenders dealing 
less than one gram.  To place this amount 
in context, the small packets of sugar and 
sugar substitutes found in restaurants 
contain one gram per packet.  Compared 
to these packets of sweetener, 64.7% of 
the offenders convicted of dealing cocaine 
had an amount less than what is in an indi-
vidual packet, and 33.8% – a full one-third 
– had less than one-quarter of that amount 
(less than 0.25 grams).

 Figure 7 demonstrates this data in a 
slightly different method.

 When analyzing only cocaine cases 
where the quantity is known, the issue of 
racial/ethnic disproportionality appears as 
it does in the analysis of all cases.  Figure 8 
shows that there is greater disproportion-
ality among those convicted of dealing co-
caine than there is for dealing convictions 
as a whole (compare to Figure 4).
        
 
 
 
 
 
 
 

 

This disproportionality is even further ex-
aggerated when only those cases where 
the quantity of cocaine was less than 0.5 
grams are analyzed (Figure 9).

Figure 6
Cocaine Cases by Quantity of Substance
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Figure 7
Cocaine Cases by Quantity of Substance
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Figure 8
Cocaine Cases by Race/Ethnicity
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Figure 9
Cocaine Cases (<0.50 Grams) by Race/Ethnicity
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 There were 34 cocaine dealing cases 
that fell into this category (quantity was less 
than 0.5 grams).  Nearly all of the offenders 
in this category are African American.

 The next analysis of cocaine dealing 
cases involved the type of sentence.  (To 
be consistent throughout this section, 
only those cases in which the quantity 
of cocaine involved in the underlying of-
fense was known were analyzed.)  Since 
the standard range sentences under the 
state’s sentencing guidelines for dealing 
cocaine9  are presumptive prison, it would 
be expected that the majority of the sen-
tences in the sample would be to prison.10 

Figure 10 is consistent with this.

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 When analyzing only those cases in 
which the quantity of cocaine was less 
than 0.5 grams, the results remain relative-
ly constant (Figure 11).

 The last analysis of cocaine dealing cas-
es is a simple scatter plot that shows where 
cases are distributed in terms of the length 
of the sentence and the quantity of sub-
stance involved in the underlying offense.
 
 
 
 
 
 
 
 
 
 
 
 
 
 Clearly, there is no relationship be-
tween sentence length and the quantity 
of drug involved in the underlying offense.  
This is to be expected since adult felony 
sentencing in Washington State is based 
on sentencing guidelines,11 where the cur-
rent offense and the offender’s criminal 
history determine the standard range.12 

Figure 10
Cocaine Cases by Type of Sentence
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Cocaine Cases (<0.50 Grams) by Type of Sentence
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Figure 12
Cocaine Cases – Sentence Length and Quantity
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While sentences may fall outside the stan-
dard range, as discussed in the footnotes, 
the relative narrowness of most standard 
ranges limits judicial discretion in sentenc-
ing.  It leaves very little room for taking into 
account extra-legal factors such as quan-
tity of substance involved in a drug of-
fense.  However, limiting extra-legal factors 
in sentencing decisions is one of the main 
purposes of Washington State’s sentenc-
ing guidelines.

DISCUSSION

 Historical SGC data and a survey of 
prosecutorial case files for convictions on 
drug dealing offenses in King County pro-
duced the data for this study.  From this 
data, a picture of the average drug dealer 
convicted in King County emerged.  This 
offender is likely to be an African American 
male, under the age of 35, who was con-
victed of dealing cocaine and sentenced 
to prison, most likely under DOSA, via a 
guilty plea.  Consistent with other studies 
of the criminal justice system, racial/ethnic 
disproportionality is very evident.

 Because of the large number of cocaine 
dealing cases, further analysis of these cas-
es was possible.  The additional analyses 
demonstrate two key findings.

 The first key finding is that most co-
caine dealers convicted in King County are 
sentenced (to prison) for relatively small 
amounts of the substance.  Nearly two-
thirds of the cases involved less than one 
gram of cocaine (64.7%), and just over one-
third (33.8%) involved less than 0.25 grams.  

For all of the cocaine dealing cases, 89.7% 
were sentenced to prison, while 85.3% of 
those with less than 0.5 grams were sen-
tenced to prison.13 

 The second key finding is that there 
is even greater racial/ethnic dispropor-
tionality among cocaine dealing cases, as 
compared to all of the dealing cases.  The 
percentage of African Americans for all of 
the dealing cases is 47.9%, while it climbs 
to 69.1% for only cocaine cases and 82.4% 
for only cocaine cases involving less than 
0.5 grams.

 As was previously stated, the purpose 
of this study is to gather, analyze and pres-
ent empirical data regarding often-heard 
anecdotal offerings that “most” convicted 
drug dealers are dealing only small quanti-
ties of drugs.  Due to practical limitations 
on the study, the findings contained herein 
should not be considered an absolute con-
firmation or refutation of the anecdotal of-
ferings, nor can the results be generalized 
to all drug-related offenses or to the rest of 
the state.

 Further investigation into the subject 
of sentencing and drug quantity is recom-
mended.  This study is limited in the fact 
that it cannot fully account for the plea bar-
gaining process (e.g., other possible charg-
es were ignored or dropped for a plea to 
dealing, resulting in a prison sentence for 
dealing a small quantity of drugs, thereby 
skewing the results).  A study in which the 
plea bargaining process can be taken into 
full account would be of great benefit.
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1 Historical data from the Washington State Sentencing Guidelines Commission indicates that the per-
centage of adult felony sentences for drug offenses (as defined by the Caseload Forecast Council crime 
category of drug) has increased from 9.7% in Fiscal Year 1986, to 33.0% in Fiscal Year 2002.  Additionally, 
historical data from the Washington State Department of Corrections indicates that the percentage of 
the state prison population comprised by drug offenders has risen from 3.0% at the end of Fiscal Year 
1984, to 21.1% at the end of Fiscal Year 2001, resulting in a corresponding increase in operating costs 
from $3.2 million in Fiscal Year 1984, to $76.6 million in Fiscal Year 2001.

2  Drug dealing cases are those involving drug-related offenses defined as drug offenses under RCW 
9.94A.030(30) – what are known as statutory drug offenses.

3  The SGC staff member involved with this project departed the Commission shortly after the data were 
collected.  However, the responsibility for the analysis remained with that person.

4  Percentages in the charts may not add to 100% due to rounding.
5  According to Census 2000 data, the composition of the adult population in King County is as follows:  

5.0% African American, 11.5% Asian/Pacific Islander, 77.9% Caucasian, 4.9% Hispanic and 0.8% Native 
American.

6  As an example – for an analysis of disproportionality in sentencing in Washington State, see Lee, Nella, 
and Edward M. Vukich.  Representation and Equity in Washington State:  An Assessment of Dispropor-
tionality and Disparity in Adult Felony Sentencing – Fiscal Year 2000.  Olympia, WA: State of Washington, 
Sentencing Guidelines Commission, 2001.

7  See RCW 9.94A.660.
8  Additionally, a basic statistical principle, the central limit theorem, states that a sample must be of suffi-

cient size in order to approach normality (a normal distribution) – a sample size of at least 30 is required 
to be sure that the sampling distribution is approximately normal.  [See Agresti, Alan, and Barbara Fin-
ley. Statistical Methods for the Social Sciences.  2nd ed. San Francisco:  Dellen, 1986 (pp. 79-82).]  Of the 
sample for this study, only cocaine dealing cases numbered 30 or more.

9  Manufacture, deliver, or possess with intent to deliver heroin or cocaine – RCW 69.50.401(a)(1)(i).
10  At the time of this survey (prior to the implementation of the Drug Offense Sentencing Grid – RCW 

9.94A.517 and 518 – and the level and scoring changes under Chapter 290, Laws of 2002), the stan-
dard range sentence for dealing cocaine was between 21-27 months and 108-144 months in prison, 
depending on the offender’s prior history. However, sentences may fall outside the standard range, 
resulting in a sentence either below or above the standard range.  In addition to exceptional sentences, 
a solicitation to commit the offense reduces the standard range by 25%, while it becomes unranked (0-
12 months in jail) for an attempt or conspiracy, which explains the jail sentences in Figure 10 and Figure 
11.

11  See Chapter 9.94A RCW.
12  At the time of this survey, all cocaine dealing cases were sentenced at the same seriousness level – the 

offense was not in any way based on quantity.  While law changes, for a time, split cocaine dealing into 
two seriousness levels, this split was based solely on the offender’s prior history.  Again, it was not based 
in any way on quantity.

13  In both cases, the majority of those sentenced to prison were sentenced under DOSA; 66.2% and 61.8% 
of the, respectively.
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JUSTICE IMBALANCED: STRATEGIES TO ADDRESS RACIAL 
DISPROPORTIONALITIES 

Deborah D. Fleck, Judge of the King County Superior Court
 

This article is based upon a speech she made at the Annual Meeting of the National Legal Aid and 

Defender Association in November 2003. 

RACIAL DISPROPORTIONALITY AND THE CRISIS OF CONFIDENCE.

ll of us who serve as judges, jurors, and attorneys here and in courtrooms around the 
country see the racial disproportionality that exists in the criminal justice system. This 

disproportionality is particularly evident both in the “tough on crime” approach in the past 
fifteen years to drug offenses and also in the application of our drug laws. Is confidence in 
the justice system hanging in the balance? I think it is at risk.

 There is something wrong with the criminal justice policy when those charged with 
a strike offense, such as robbery in the second degree, only face three to nine months in 
prison on their second conviction for such an offense, when a first time offender who deliv-
ers one rock of cocaine, typically weighing two tenths of a gram (an easy reference is that 
a packet of sweetener weighing one gram), within range of a bus shelter faces a standard 
range of thirty-six to forty-four months.  

 In Washington, one of the promises of the mandatory sentencing guidelines enacted in 
1984 was that they would overcome the racial disproportionality in sentencing that existed 
twenty years ago. In fact, that disproportionality has increased, particularly in the area of 
drug cases.

STATISTICS IN WASHINGTON INCLUDE:

 About 23% of all offenders in confinement in Washington are African American com-
pared to their state population of 3%. 

 One third of all drug offenders in confinement in Washington are African American and 
drug offenders make up about 21% of our prison population.  Nationally, the percentage of 
African American and Latino drug offenders is 79%.

 In King County, African American males are sentenced for drug offenses at a ratio 
that is twenty-five times greater than for Caucasian males in a county where African 
Americans comprise only 5 to 6% of the population. Disproportionality also exists in 
other counties around the state. In Spokane County the ratio is thirteen times greater, 
in Snohomish County it is approximately six times greater and in Pierce County it is ap-
proximately four times greater.

A
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 These are stunning figures. They are not 
explained by the rock versus powder co-
caine dichotomy in the federal system.  
 Nationally there has been a 261% in-
crease in correctional supervision popula-
tion from 1990 to 2002 and a 297% increase 
in the national incarcerated population; the 
vast majority of which are in the state not 
the federal system.  

 The number of persons incarcerated 
for drug offenses at all levels has increased 
by more than 1,000% from 40,000 in 1980 
to 453,000 by 1999. At that point, the num-
ber of drug offenders in state prisons was 
251,200 at a cost of about $5 billion. 1  

THE NEGATIVE RETURNS OF THE 
INCARCERATION POLICY.

 This policy of incarceration is extremely 
costly. There has been a 600% increase in 
corrections spending at all levels of govern-
ment between 1980 and 1999.  

 As judges and as other actors in the crim-
inal justice system, we must speak up. The 
racial disproportionality figures in Washing-
ton paint a picture of a system that is not just 
and where people of color are subjected to 
a different form of justice than whites. 

 The reasons for the racial disproportion-
ality statistics, especially in drug cases, are 
complex but, nonetheless, they must be 
addressed. They start with economic condi-
tions that are not as favorable for citizens of 
color as for whites.  In addition, citizen com-
plaints, particularly in the downtown busi-
ness core of our cities, among other factors, 
lead police interdiction policies to target 
drug use and transactions in public places 

rather than users and dealers in the down-
town towers where attorneys, accountants 
and other professionals work, or in the re-
strooms of the nice restaurants in our cities, 
or simply in private homes in the suburbs. 
There are also questions about prosecution 
policies and judicial sentences.  

 In 2003, while I served as president of 
the Superior Court Judges’ Association, we 
launched the Race and Justice Initiative to 
help educate the Legislature and the public 
and to begin work to end the racial dispro-
portionality that exists in the application of 
our drug laws in particular. I have no ques-
tion in my mind that if the children and fam-
ily members of people who look like me are 
faced with years in prison for delivering a 
small amount of a controlled substance be-
cause they were addicted to drugs the laws 
would radically and quickly change. In fact, 
for the eleven years I have served as a supe-
rior court judge, the public, as reflected in 
our jurors, has almost uniformly responded 
to voir dire questions regarding the war on 
drugs as follows:  it doesn’t work and we 
should focus our resources on education 
and treatment.  

 In 2001, 70% of the population support-
ed mandatory treatment for drug sellers and 
75% supported mandatory treatment for 
drug possessors according to Peter D. Hart 
Research Associates.

 This attitudinal change is consistent with 
what research shows regarding the effec-
tiveness of treatment versus incarceration. 

 According to The Sentencing Project Re-
port, the California Department of Alcohol 
and Drug Programs concluded that in Cali-
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fornia, every dollar spent on treatment for 
substance abuse saves the state seven dol-
lars via reduced crime and health costs.  
 Rand analysts found that the expen-
diture of $1 million to expand mandatory 
minimum sentencing for drug offenders 
would reduce national drug consumption 
by 13 kilograms. However, using that same 
money to expand drug treatment to heavy 
users would diminish consumption nation-
ally by 100 kilograms.

 The Sentencing Project 
explains that those sen-
tenced to prison have higher 
recidivism rates and reoffend 
more quickly than those sen-
tenced to probation and that 
these outcomes are the result 
of a number of dynamics.  

 The war on drugs has 
devoted two-thirds of its funding to law en-
forcement and incarceration and one-third 
to prevention and treatment. This approach 
creates a two tiered war where those with 
money can address their drug problems 
privately as a health issue while people 
without access to funds are relegated to the 
criminal justice system.

TREATMENT AS A SIGNIFICANT 
RESPONSE.

 The good news is that there are chang-
es underway here in Washington and in 
other states.  

 What is the driver? Perhaps, unfortu-
nately, the driver appears to be the budget 

crisis in almost every state, rather than an al-
truistic desire to improve the administration 
of justice. Regardless of the driver, the bud-
get crisis in many states has brought about 
needed change.  

 Does it really make sense to use the most 
expensive tool—incarceration for extended 
periods of time—to address the problem of 
drug abuse, where the majority of such of-
fenders are non-violent? Is it a better policy 

to invest in prevention and 
treatment because it is sim-
ply a more humane policy 
and because it yields better 
results in terms of reduced 
crime and reduced cost?  In 
2002, the Legislature’s In-
stitute for Public Policy re-
ported that “the return for 
new beds for drug offenders 
probably turned negative in 

the 1990s. Some drug treatment programs 
provide better returns to taxpayers today.”

 The Sentencing Project Report states 
that 58% of those incarcerated in state pris-
ons for drug offenses are non-violent and 
not engaged in high level drug activity, rep-
resenting a pool of “appropriate candidates 
for diversion to treatment programs or some 
other type of community-based sanctions.”

 I was asked, along with ten other indi-
viduals from around the country, to attend 
a focus group hosted by the Vera Institute 
and financed by the Department of Justice 
in Washington, D.C. in August to discuss the 
question, “Is Treatment Moving from the 
Margins?”  And the answer seems to be “yes”.  
 The majority of the approximately 130 

The war on drugs has 
devoted 2/3 of the  

funding to law  
enforcement and  
incarceration and  

1/3 to prevention and  
treatment.
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officials interviewed by the Vera Institute de-
scribed how fiscal problems have created op-
portunities for policy changes—to advance 
treatment alternatives over incarceration. 
 
 A number of states have already en-
acted statutory changes in the area of drug 
policy. These changes can be divided into 
two categories: those at the front end, in-
cluding treatment as a component of di-
version, and those at the back end, such as 
treatment-centered transi-
tion and diversion mecha-
nisms.2  Statutory changes 
are increasing around the 
country which divert of-
fenders from incarceration 
and into community based 
treatment programs. Also, 
states are noticing necessary 
prison savings by diverting 
technical parole violators 
from reincarceration to enhanced commu-
nity based supervision and treatment.

 What is being cut in most states is fa-
cility-based treatment because it only 
promises savings in fund later through 
recidivism reduction. Notably, Ohio has 
resisted such cuts because of a belief that 
“in-facility treatment is an essential and 
ultimately cost-effective element of cor-
rections policy, given that as many as 80% 
of the nation’s prisoners have substance 
abuse problems.” 3 

 Nationally, front-end programs are tak-
ing two forms: allowing or mandating judg-
es to sentence offenders to treatment alter-
natives and expansion of drug courts. Some 

states included funding for treatment; oth-
ers did not with changes in policy.  

 In Colorado, Kansas and Texas, the legis-
latures passed laws that divert prison bound 
drug possession defendants to treatment 
with funding for that treatment. In 2002, 
Hawaii enacted legislation that diverted 
a targeted group of offenders to commu-
nity-based treatment, mandated diversion 
for a broad group of possession offenses 

(including up to one ounce 
of methamphetamine) and 
excluded only offenders 
with prior drug felonies and 
recent violent offenses. Un-
fortunately, no funding was 
provided for treatment.

 In Indiana, Missouri 
and Wyoming, legislators 
authorized judges to divert 

a broad group of offenders, including drug 
sellers and property offenders, from incar-
ceration to community supervision and 
treatment. “By including drug sellers and 
property offenders in their statutes, they 
intend to deal with all for whom substance 
abuse or other mental illness is ‘a contrib-
uting factor or material element of the of-
fense.’” 4 However, it is not clear if judges 
will exercise their new judicial authority in 
Indiana because of implementation con-
cerns and lack of dedicated funding for 
treatment.

 The Legislature in Wyoming mandated 
treatment following assessment of drug 
and alcohol treatment needs as a sentence 
requirement, except for drug dealers and vi-

A number of states  
have already enacted 
statutory changes in 

the area of drug policy.
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olent felons. In addition, judges have further 
discretion to use this option for drug sell-
ers where evidence shows the offense was 
the product of the offender’s dependency 
and for violent offenders where a judge 
finds clear and convincing evidence that 
the defendant will participate in treatment 
without posing a safety risk. The Wyoming 
Legislature provided $18.2 million from the 
state’s tobacco settlement trust fund to the 
Department of Health and $1.8 million to 
the Department of Corrections for the bien-
nium to implement the plan.  

 The State of Missouri enacted legislation 
authorizing suspended sentences, exclud-
ing only offenders who have been convict-
ed of a dangerous offense or previously sen-
tenced to prison. Missouri law expands the 
use of a delayed diversion method where 
offenders spend 120 days in shock incarcer-
ation and are then diverted to community 
supervision and treatment program rather 
than being incarcerated for the remainder 
of their prison terms. The Legislature did not, 
however, provide dedicated funding for the 
additional treatment.

 The second form of front end sentenc-
ing change is the expansion of drug courts. 
About one third of the states, examined 
by the Vera Institute, increased funding for 
drug courts in 2003 and some have done so 
by creating dedicated funding streams.

 In Michigan, these funds can only be 
used for drug court programs that divert 
offenders from incarceration. California has 
committed an additional $2 million in fund-
ing for drug courts from its Department of 

Corrections budget for otherwise prison 
bound prisoners, in addition to the Propo-
sition 36 mandatory funding of $120 mil-
lion annually.
 
 Transition services and back end diver-
sion programs are additional approaches 
to reducing the number of inmates incar-
cerated as a result of drug offenses in the 
criminal justice system. Transitional services 
combined with early release create an op-
portunity for near-term cost avoidance: 
Arizona, Idaho, Delaware and Wisconsin 
looked to pre- or post-release treatment 
and to partial confinement. Arizona’s treat-
ment-centered transition program includes 
a self-funding mechanism. Recent legisla-
tion enacted creates a pre-release facil-
ity-based treatment program and grants 
early release to inmates who complete the 
treatment program. The legislation also au-
tomatically reallocates the corrections sav-
ings fund resulting from early release to 
treatment programs. In addition, the federal 
government’s Serious and Violent Offender 
Reentry Initiative has $2 million available 
for transition programs for each state. 

 The Washington legislature attempted 
but failed in 2003 to dedicate $3 million 
for pre-release treatment in prison, which 
wasn’t tied to early release. Idaho allocated 
$735,000 from the general fund to enhance 
its post-release treatment program and oth-
er support services so that offenders can be 
released at their earliest eligibility.

 Other states have combined early release 
programs with enhanced pre- or post-re-
lease treatment services. However, additional 
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funds for the treatment component are not 
appropriated by the legislature. In Wiscon-
sin, after intensive facility-based treatment, 
non-violent offenders are set to be released 
to community-based supervision, regard-
less of how much time remains of their sen-
tence. Delaware reduced sentences for non-
violent offenses. A reclassification provision 
allows inmates to serve the last six months 
of their sentences in residential treatment 
centers, halfway houses or other commu-
nity settings where they may 
receive treatment. The state 
refused to cut the length of 
treatment time because they 
recognize that length is di-
rectly tied to success. Instead, 
the state reduced the num-
ber of prison beds that can 
access treatment. 
 
 Many states are in the pro-
cess of also implementing back end diver-
sion programs, including technical violation 
centers, enhanced community treatment 
centers, limits on the length of reincarcera-
tion and preventative technical violator pro-
gramming by coordinating treatment pro-
grams with housing services. Nationally, one 
third of prison admissions are parole viola-
tors—technical violators who are substance 
abusers. To reduce the number of incarcer-
ated and to reduce the costs associated 
with incarceration, a number of states have 
implemented alternative sanctions for tech-
nical violators that incorporate expanded 
community treatment, increased oversight 
and use of intermediate sanctions. In Arkan-
sas, the Legislature appropriated funding for 
a technical violator center.  In Colorado, the 
Legislature limited the length of reincarcer-

ation to eighteen months. In New Jersey, 
the Legislature provided funding for en-
hanced community treatment services for 
parole violators and for inmates who are 
eligible for release with enhanced commu-
nity treatment services. In Hawaii, the Leg-
islature allocated additional funds for an 
initiative that would coordinate treatment 
with housing services to those deemed 
likely to reoffend as a form of preventive 
technical violator programming.

THE IMPACT OF THE 
FISCAL CRISIS – TREAT-
MENT AS A SOLUTION

  
 The focus of these leg-
islative changes highlight-
ed is to reduce the most 
expensive form of sanc-
tion—incarceration—in fa-
vor of treatment, which in 

some cases may be self supporting.

 At a sentencing policy conference, I heard 
a reference regarding a Chinese character 
for “crisis” which translates as “danger plus 
opportunity.” That translation is where we 
are right now and we need to capitalize on it. 
Another concept that is becoming popular 
as states experience budget shortfalls is “we 
need to move from being tough on crime to 
being smart on crime.” Drug offenses, unlike 
violent crimes and some property crimes, 
are distinguishable because there is a “mar-
ket” for them and without treatment incar-
ceration becomes an expensive revolving 
door that doesn’t provide for public safety 
“incapacitation effect” in the same way as 
locking up violent criminals because there 
are always more drug abusers and small 

 

A recent concept is  
that “we need to move 

from being tough  
on crime to being  
smart on crime.”
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time dealers in the community to take the 
place of those incarcerated.  

 The Superior Court Judges’ Association 
in 2003 suggested two proposals regard-
ing partial confinement for consideration 
by the policymakers:

 A “back end” approach would expand 
the ability of the Secretary of the Depart-
ment of Corrections to release defendants 
to partial confinement beyond the current 
statutory provision of six months to twelve 
or eighteen months. The definition of par-
tial confinement would be expanded be-
yond electronic monitoring, work crew and 
work release to include Day Programming 
Centers where defendants spend time in 
treatment. The use of this approach may 
allow elimination of costly supervision.

 A “front end” approach would model a 
sentencing option for those whose drug 
addiction contributed to the offense after 
the state’s sex offender sentencing option. 
This model would include a suspended 

sentence with sentencing options includ-
ing short term shock incarceration, treat-
ment in day programming centers, quar-
terly reports of progress to judges and 
immediate reports of violations.

 Some of these changes already in place 
in several jurisdictions and under consider-
ation in Washington will not in and of them-
selves result in the reduction of people of 
color in the justice system. However, it is a 
step towards the path of reduction—they 
will be effective both in reducing the num-
bers of and in reducing the length of stay 
for people of color who are incarcerated. 
The focus on treatment and length of incar-
ceration will also benefit white defendants. 
A more effective and frugal use of public 
funds focused on treatment will result in re-
duced crime and may turn many of those 
addicted to drugs into productive citizens.

1 Two sources of data that spell out the increase in the use of incarceration as a response to crime in 
general and as a response to drug crime are Distorted Priorities:  Drug Offenders in State Prisons by Marc 
Mauer and Ryan King of The Sentencing Project and Can Sentencing Be Tough When Times are Tough? 
An Overview of State Responses by Dan Wilhelm of the Vera Institute of Justice.

2 “Many fiscal conservatives have become strong new allies of treatment providers and community cor-
rections officials in advocating shifts in state funding priorities away from custody and toward treat-
ment in the community.”  Moving Treatment From the Margins?  The Impact of the 2003 Fiscal Crises 
on States’ Funding for Offender Drug Treatment Programs by Jon Wool and Nicholas Turner, Vera Insti-
tute of Justice, July 2003, p.3.

3 Id. at p.5
4 Id. at p. 6
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“Así lo sonó Sandino”

Alejandro Canales

Copyright © El Centro de la Raza 2004

82Biennial Report 2003-2004



Minority and Justice Commission

“Equal Justice for All People”

Edward Kiloh

Copyright © Edward Kiloh 2003
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“We create balance”

Michelle Kumata

Copyright © Michelle Kumata 2001
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“Justice is all inclusive”

Tori

Copyright © Tori Cole 1998
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“Justice and Women of Color”

Nubia W. Owens

Copyright © Nubia W. Owens 1995
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“The Jury”

Catherine Conoley

Copyright © Catherine Conoley 1985
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“Equal Justice”

Sekio Matsumoto

Copyright © Sekio Matsumoto 1994
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Celebrating the Courts in an Inclusive Society
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Video Tapes:

“Reception and Community Forum”
 From July 30, 2004
 Recorded by TVW (WA Public Affairs Network)

“Cultural Competency: Rising to the Challenge”
 (Expanded), produced April 2000

“Cultural Competency: Rising to the Challenge”
 Produced July 1999

Note-Cards (with envelopes):

“Así lo sonó Sandino”

“Equal Justice for All People”

“We create balance”

“Justice is all inclusive”

“Justice and Women of Color”

Posters:

“Así lo sonó Sandino”

“Equal Justice for All People”

“We create balance”

“Justice is all inclusive”

“Justice and Women of Color”

“The Jury”

“Equal Justice”

Annual Reports:

2003-2004 Biennial Report

2002 Annual Report1

2001 Annual Report

1998 Annual Report

1995-96 Report

Transcripts:

Transcript from July 2004 Community Forum, Spokane1

Transcript from January 2004 Community Forum, Seattle1

Keynote Address by Justice Xavier Rodriguez, Texas 
 Supreme Court, Fall 2002 Judicial Conference, Spokane1

Order Form

 @ $25 each $

 @ $20 each $

 @$10 each $

 @ $3 (set of 3) $

 @ $3 (set of 3) $

 @ $3 (set of 3) $

 @ $3 (set of 3) $

 @ $3 (set of 3) $

  No Charge

  No Charge

  No Charge

  No Charge

  No Charge

  No Charge

  No Charge

  No Charge

  No Charge

  no Charge

  No Charge

  No Charge

  No Charge

  No Charge

  No Charge
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Date:

1 Available online
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Please ship to:

Name:

Organization/Court:

Address:

City, State and Zip Code:

Please make checks payable to “Minority and Justice Commission Special Project Fund” and return to:

 Washington State Minority and Justice Commission
 Temple of Justice
 Post Offi ce Box 41174
 Olympia, Washington 98504 -1174
 Telephone:   (360) 705-5327     Fax:   (360) 357-2111
 E-Mail Address:   Minority.Justice@courts.wa.gov

Research Reports:

December 1999 “The Impact of Race and Ethnicity
 On Charging and Sentencing Process for
 Drug Offenders in Three Counties of Washington State” 1

July 1999  “Racial and Ethnic Disparities in Sentencing
 Outcomes for Drug Offenders in Washington
 State: FY 1996 -1999”

October 1997 “A Study on Racial and Ethnic Disparities
 In Superior Court Bail and Pre-Trial Detention
 Practices in Washington”

November 1995 “A Study on Racial and Ethnic Disparities In 
 the Prosecution of Felony Cases in King County” 1

November 1993 “Racial/Ethnic Disparities and Exceptional 
 Sentences in Washington State” 1

December 1990 “Washington State Minority and Justice
 Task Force Final Report” 1

April 1988  “Bar Membership Survey Data”

Workforce Diversity Material

September 2002 “Building a Diverse Court: A Guide to
 Recruitment and Retention” 1

May 1997 “Workforce Diversity Resource Directory
 For Washington State Courts” 1

Postage and Packaging Fee:

Postage fee for posters (only) 1-5 $1.00
 6-10 $2.00
 11-25 $3.00
 25+ $4.00

Order Form (Continued)

  No Charge

  No Charge

  No Charge

  No Charge

  No Charge

  No Charge

  No Charge

  No Charge

  No Charge

 Postage fee for posters $

 Packaging fee for all $

 Total Enclosed $

2.00

Minority and Justice Commission

1 Available online



Jeffrey A. Beaver2 
Attorney at Law
Graham and Dunn

Judge Monica J. Benton2

United States Magistrate Judge

Robert C. Boruchowitz
Director, The Defender Association

Ms. Madelyn Botta (retired)1

Court Administrator
Kitsap County Superior Court

Dean George S. Bridges, Ph. D.2 
Undergraduate Education and Vice Provost
University of Washington

Lonnie Davis
Disabilities Law Project Coordinator
Washington Coalition of Citizens with DisABILITIES

Larry M. Fehr2 
Senior Vice President
Pioneer Human Services

José E. Gaitán1 
Attorney at Law
The Gaitán Group

Ms. Bonnie J. Glenn3 
Deputy Prosecuting Attorney
King County Prosecuting Attorney

Judge Donald J. Horowitz (former)  
Horowitz Foundation

Ms. Yemi Fleming Jackson3  
Attorny at Law
Garvey Schubert Barer

Charles A. Jardine (retired)
Certifi ed Public Accountant

Ms. Regina J. Jones3  
Executive Director
Washington State Commission on 
African American Affairs

Michael J. Killian1 
County Clerk
Franklin County Superior Court

Ms. Kyle Taylor Lucas3 
Executive Director
Governor’s Offi ce of Indian Affairs

Judge Douglas W. Luna
Central Council Tlingit and 
Haida Indian Tribes of Alaska

Ms. Amalia Maestas
Offi ce of Legal Counsel
Muckleshoot Tribal Court

Ms. Denise C. Marti
Attorney at Law
Columbia Legal Services

Judge Richard F. McDermott, Jr.
King County Superior Court

Ms. Rosa Melendez
Regional Director
Community Relations Service
United States Department of Justice

Judge Maryann C. Moreno3 
Spokane County Superior Court

Tony Orange
Executive Director
Central Area Motivation Program (CAMP)

Kenneth E. Payson4

Attorney at Law
Heller Ehrman White and McAuliffe

Ms. P. Diane Schneider
Senior Conciliation Specialist
Community Relations Service
United States Department of Justice

J.D. Smith3

Attorney at Law

Judge Greg D. Sypolt 4

Spokane County Superior Court

Judge Philip J. Thompson (retired)2

Court of Appeals, Division III

Judge Vicki J. Toyohara
Offi ce of Administrative Hearings
Employment Securities Subdivision

Judge Dennis D. Yule4

Superior Court of Franklin and
Benton Counties

Ms. Brenda E. Williams3

Attorney at Law
The Defender Association

Technical Support Members

Biennial Report 2003-2004

1 Term ended in 2003
2 Term ended in 2004

3 Appointed in 2004
4 Appointed to Commission
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Así lo sonó Sandino Alejandro Canales

Biennial Report layout and design by Jessica Amoateng
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