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USING THE “MR. BIG” TECHNIQUETO ELICIT
CONFESSIONS: SUCCESSFUL INNOVATTON OR

DANGEROUS DEVELOPMENT IN TUE CANADIAN
LEGAL SYSTEM?

StevenM. Smith, VeronicaStinson, andMarc W. Patry
SaintMary’s University

Canada’slegal systemrecognizesthat police interrogationproceduresmay contrib-
ute to falseconfessions,andhasprovided safeguardsdesignedto protect the rights
of the accusedandreducethe likelihood of theseerrors.Policein Canadaareusing
a complexnoncustodial interrogation procedurecalled the “Mr. Big” technique, to
elicit confessionsfor recalcitrantsuspects.Remarkably, this undercover (in that
suspectsdo not know they arespeakingto law enforcement officers) interrogation
technique boastsa 75% confessionrate and a 95% conviction rate when used
(Gardner, 2004). However, it is possible that suspectsin these situations may
experienceundue pressure to confessfalsely.The purpose of this paper isfourfold:
(1) to explore the nature of the Mr. Big technique; (2) summarize some recent
Canadianlegal casesrelevant to confessionevidence(e.g., 1?. v. Oickle, 2000;R. v.
Mentuck,2000); (3) examine Canadianlaw and police practices in the context of
different jurisdictions aroundthe world; and, (4) discuss the scientific evidence
relevant to the Mr. Big procedure.We conclude the paper by discussingrecom-
mendationsfor current andfuturepolice practice, directions for future research,and
the ways in which psychologicalresearchcould infonn legal policy and procedures
in the future.
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I. Overviewand Introduction

In 1992, Marie Dupé,a46 year-oldstoreclerk, wasstabbedto deathat the
conveniencestore in which sheworked in CapeBreton, Nova Scotia.Nineyears
later,forensictechniqueshadprogressedenoughthat aDNA samplewasobtained
from a discarded cigarette butt found at the scene.Through Canada’sNational
DNA Databank,police obtaineda hit on GordonStrowbridge,who had been
forcedto give aDNA sampleafterbeingconvictedofassaultin Ontario.Althoush
Strowbridge had been a suspectat the time of the crime, therewas no evidence
he was involved in thecrime, only that he hadbeenat the scene.While being
processedon an outstandingwarrant, Strowbridgewasbefriendedby an under-
coverpoliceofficer. Theofficerpretendedto be anothercriminal andofferedhim
a job for easymoney.Over thenext3 months,Strowbridgewasinvolved in a
number of car thefts orchestratedby police. Ultimately, he was brought to a
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Toronto hotel to be “interviewed” for a higher-level job within the criminal
organization.He was told the “Big Boss” would be interviewing him. When
Strowbridgemet “Mr. Big,” with little prompting, and on hidden camera,he
readily admitted that he had beeninvolved in the murderof the store clerk.
Arrestedandchargedwith murder,Strowbridgeultimatelypledguilty to alesser
chargeandwassentencedto life in prison (NationalDNA Databanlc,2004).

This approachto obtainingconfessionsmayseemextreme,but in Canada,it
is becoming quite common. The “Mr. Big” technique is designed to elicit
inculpatorystatementsor confessionsfrom recalcitrantsuspectsor in caseswhere
little forensic evidenceis available. Gudjonsson(2003), called as an expert
witness in such a case,has called the Mr. Big techniquea “non-custodial
interrogationprocedure,”althoughonemightarguethis is not aninterrogationas
it is typically conceived.Interestingly,thereis no empirical evidencewe could
find exploringor describingtheMr. Big techniqueat all. Indeed,theGudjonsson
reference(a case in which, incidentally, he believed there had beena false
confession)is the only mention of the Mr. Big techniquewe could find in the
scientific literature.

Thus, the purposeof this paper is to shed some light on this type of
noncustodialinterrogationtechniqueand to discusshow the psychologicalliter-
attireon interrogationsandconfessionsrelateto boththis investigativetechnique
andrecentlegaldecisionsin Canada.Therefore~thispaperwill firstdescribesome
examplesof theMr. Big technique,discussits legalstatusin Canada,andcompare
it with more traditional in-custodyinterrogationpractices.The next sectionof
the pajEr will cover protectionsbuilt into the legal systemto preventfalse
confessions,and a discussionof the extentto which recentlegal decisionsand
policepracticescomplementthe relevantscientific research.Following this,we
will take an internationalperspectiveanddiscusspracticesandpoliciesof other
countriesrelatingto interrogationprocedures,andexplorethe extentto which a
Mr. Big-type approachwould be acceptablewithin thosecountries.Finally, we
highlight areaswherefurther integrationof scientific evidencewould be worth-
while, anddiscusspolicy andpracticeimplicatiohsfor Canadaand abroad.

We shinethe spotlighton Canadaandthis techniquefor two reasons.First,
Canadianfield interrogationtechniquesand relatedundercoverpolicing proce-
duresusedto obtain incriminating statementsare different from thoseof other
countries.As far as we can tell, the Mr. Big undercoveroperationis uniquely
Canadian.Second,weknow of no otherexaminationof Canadianlegal decisions
bearingon interrogations,confessions,andaffiliatedpoliceprocedures.Finally, it
is not clearthe extentto which Canadianpolicepractices(specifically,the useof
the Mr. Big technique)are consistentor not with either the current scientific
knowledgeon the issue,or the standardsof othercountries.

IL TheMr. Big Technique:A NoncustodialInterrogationProcedure

Generallyreservedfor seriouscases,aMr. Big operationinvolvesthe useof
undercoverpolice officers to lure the suspect into becoming involved in an
ostensiblycriminal organization.Usually, undercoverofficersposingasmembers
of a gangbefriendthe suspectandsuggestthathe or shejoin their organization.
Theundercoverofficers theninvolve the suspectin aseriesof minorcrimes,pay
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thesuspectgenerouslyfor thesecriminal activities,andoftendisplayevidenceof
wealth (e.g., expensivecars, large rolls of money). Once committedto the
organization,the suspectis then“interviewed”for ahigherlevel job in the group
andassuredthat thispromotionwill producesubstantialfinancial rewards.How-
ever, before meetingthe organization’sleader(i.e., Mr. Big) andbecominga
full-fledgedmember,the suspectmustconfessto a seriouscrime (the oneunder
investigation)for oneof severalreasons:as aformof “insurance”for thecriminal
gang,so they havesomething“on” the suspectif he everturns againstthem;so
that Mr. Big candrawon his purportedinfluenceandconnectionsto makethe
evidenceor “problem” disappear;orboth. Undercoverofflèerselicit the confes-
sion,which servesas apivotalpieceof evidenceagainstthedefendantandusually
resultsin aconviction.

TheRoyalCanadianMountedPolice(RCMP)hasindicatedthatprior to 2004
the Mr. Big techniquehadbeenusedatleast350 times,with a75% successrate
anda 95% convictionrate(Gardner,2004). It is unclearhow many timesit has
beenusedsince2004,but thereareno indicationsit is beingusedany lessthan
in the past.But onemight ask: how doesthe Mr. Big techniquereally work? In
orderto addressthis,wewill dScribefour relativelyrecentmurderinvestigations
wheretheMr. Big techniquehasbeenused.

The Bonisteelcase. On February6, 1975, the bodiesof 14-year-oldJudy
Dick and ElizabethZeschnerwere found in Richmond,British Columbia; they
hadbeenstabbedto death,after havingbeenmissingfor 3 weeks.The nextday,
RobertBonisteelandhis family left British Columbiaanddrove to Sasckatche-
wan andManitobawhere,over the courseof 1 week, Bonisteelcommittedtwo
sexualassaults.He was arrested,charged,and subsequentlypled guilty to two
rapecharges.A forensicexaminationof Bonisteel’s car andapartmentrevealed
small amountsof humanblood and a pair of brown suedeshoeswhich also
containedhumanblood. RC?vII’ detectivesfrom Richmond, BC interviewed
Bonisteelin 1975 and severalmore timesover theyears,but could not obtaina
confessionto the murders.In March, 2002 the RCMP began an undercover
operationdesignedto obtain that confession.The operationinvolvedundercover
agentswhoengagedBonisteelin a seriesof minorcrimesin order to inducehim
to becomeinterestedin increasinghis commitmentto this criminal organization.
The undercoveragentindicatedthatBonisteelfirst neededto participatein ajob
interview with “Buck,” theleaderof theorganization.Bucktold Bonisteelthathe
neededto know everything about Bonisteel and that Buck would check on
everything that he divulged. Bonisteelreportedthat he bad spent20 yearsin
prison for the two sexual assaultsandhe hadbeen a suspectfor the Dick and
Zeschnermurders.

In the fall of 2002,undercoverofficers showedBonisteela forgedpolice
reportstatingthat “Toni,” awoman ostensiblyworking for the organization,had
lied about eventsthat transpiredduring a drug deal (of course,Toni was an
undercoverpoliceofficer).Undercoverofficers askedBonisteelto try to getToni
to acknowledgewhat happenedduring that drug deal. Bonisteel’s efforts at
convincingToni to confessfailed; subsequently,heheardshoutingandpounding
noisescomingfrom an adjacentroomwhereToni was supposedlybeingbeatenby
a memberof the organization.Later, Buck told Bonisteelthat his background
researchrevealedthat he hadkilled the two Richmondgirls, policehadforensic
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evidencelinking him to the murders,andthatnew technologywouldconfirmhis
guilt. Buck displayedfakepolicedocumentsdemonstratingthatBonisteelwasthe
suspect.Buck thentold Bonisteelthataprisoninmate,whoowedhim afavorand
was dying, hadagreedto confessto the Dick and Zeschnermurders;all Buck
neededwas for Bonisteelto divulge the details. But if he did not confess,he
would losehisjob (hehadbeenpromisedup to $80,000oncethe“job wasdone”).
Eventually,Bonisteelconfessed.On July 9, 2005,ajury foundRobertBonisteel
guilty of the first degreemurdersof the twagirls. The evidenceat the 12-week
trial includedblood evidencegatheredfrom Mr. Bonisteel’scar in 1975, DNA
evidencefrom a theshoe,andhis confession(R. v. Bonistee42008).

The MayerthorpeRCMPmurders. In Marchof 2005,JamesRoszkoshot
andkilled four RCMP officersathis Mayerthor~e,Albertaranchbeforeturning
the gunon himself.Althoughit wasclearhe actedaloneattheranch,policewere
convincedthat two of Roszko’sacquaintances,Dennis Cheeseman,andShawn
Hennesseywere somehowinvolved. A Mr. Big undercoveroperationwas de-
ployed.TheRCMPusedawomantolure Cheesemaninto acriminalorganization.
Ultimately,over50 undercoverpoliceofficerswereinvolvedin thecharadewhich
includedstrippers,lap dances,two officers nakedin bed together,and a trip to
British Columbiato meet“Mr. Big.” Cheeseman(andlaterHennessey)admitted
to giving Roszkoa shotgunandgivinghim aride backto hispropertywhenthey
knewthat Roszkowasplanning to Icill RCMP officers.They subsequentlypled
guilty to manslaughter,andweresentencedto 12 and 15 yearsin prison,respec-
tively (CanadianBroadcastingCorporation[CBCJ, 2009a).

The Karissa Boudreaucase. On January27, 2008, PennyBoudreaure-
portedto Bridgewater,NovaScotiaRCMPthat herdaughterKarissadisappeared
after an argumentin a grocerystoreparkinglot. Two weekslater,ayoungboy
foundKarissa’sbody on an embankmentalongthe nearbyLeHaveRiver (CBC,
2009b).Policeandforensicinvestigationsrevealedthat Karissahadbeenstran-
gled elsewhereandher body had beendraggedto the location•whereshewas
found.Althoughpolicesuspectedhermotheror Penny’sboyfriendwereinvolved
in Karissa’sdeath, they could not get a confession.A Mr. Big operationwas
undertalc~n.Undercoverpolice officers involved Boudreauin organizedcrime
activities (suchascountinglargesums of money)and slowly drewher into the
organization.Eventually, the officers revealedthat the police had evidenceto
convict Boudreau,and offered to help her destroy the incriminating evidence.
They explainedthatin order for Mr. Big to makeher “problem” disappear,they
had to understandfully the eventsthat transpiredso that they could helpher.
PennyBoudreauexplainedto the “Boss” that shehadkilled Karissa,because
Karissawasimpingingon herrelationshipwith herboyfriend.Boudreau’sverbal
accountswererecordedon tape, andshealso provideda written account.Sub-
sequently,Boudreaureturnedto the crime scenewith the undercoverpolice
officer to describeand re-enactin detail how she strangledher daughterand
disposedof herbody.In Januaryof 2009,PennyBoudreauconfessedin court to
killing her 12-year-olddaughter.Shepledguilty to second-degreemurderandwas
sentencedto life in prisonwith no possibilityof parole(K v. Boudreau,2009).

The JasonDix case—Arare failure. Although the Mr. Big techniqueap-
pears to be effective at eliciting confessions,it is not always successful.On
October1st, 1994,two menwerekilled in an execution-styleshootingata paper
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recyclingplant nearEdmonton,Alberta. RCMP investigatorson the sceneini-
tially thoughtthe victims had beenaccidentallyelectrocutedand allowed the
sceneto be cleaned,therebylosing vital forensicevidence.Despitesignificant
evidenceto the contrary, the RCMP becameconvinced that JasonDix, an
acquaintanceof the two men,was theprimesuspect,at leastin part becausehe
lied aboutanextramaritalaffair duringaninitial interview. Hetoo wasbefriended
by anundercoverpoliceofficer andthenbrought into a “criminal” organization.
On oneparticularouting,undercoverofficers stagedan execution-stylekilling in
front of Dix and told him that Dix now had “dirt” on them.Theseundercover
officers then instructedDix to confessthe paperplant crime sothat theywould
have“dirt” on him. Although Dix maintainedhis innocence,policenonetheless
concludedthathewas probablythekiller becausehisparticipationin thecriminal
enterpriseshowedhis “criminalmind.” Thepolicespentseveralhundredthousand
dollarson this investigation,yet obtainednO usefulevidence(CBC, 1998).’ The
Mr. Big strategywasalsounsuccessfulin R. v. Valliere (2004)andin R. v. T.CM.
(2007)which involved a juveniledefendant.

ShouldWe WorryAboutthe Mr. Big Technique?

As we mentionedabove,we havefoundno publishedor unpublishedempir-
ical work relating to the Mr. Big techniqueor its psychologicalcorrelatesand
consequences.Although the RCMP claims a remarkable75%successratewith
the technique(Gardner,2004), little is known about the “failures.” Indeed,we

know about the “successes”becauseof the mediaand throughtrial transcripts.
Although undefined, successappearsto be a full-fledged confession.As we
discussbelow,aseriousconcernis that thesetypesof interrogationpracticesmay
createsituationsthat increasethe likelihood of falseconfessions.

III. TheLegalStatusoftheMr. Big Technique

The Canadianlegal systemrecognizesthe importanceof providing prOtec-
tions fordefendantsthat aredesignedto ensurethatconfessionsarevoluntaryand
not coerced.In the last severalyears,therehavebeenSupremeCourt of Canada
decisionsthathavetouchedon thegray areabetweenpoliceproceduresthat are
permissibleandthosethat violate the rights of theaccused.With theadventand
popularity of the Mr. Big Technique,it is not surprising that it has received
attentionin thecourts,albeitoften as a secondaryconsiderationto otherfactsof
the case.

‘Ultimately, the police useda letterwritten by anRCMP officer(which threateneda witness)
to hold Dix in jail for almost2 years.They continued to useanumberof undercover operatives to
try to obtainaconfessionfrom him in jail. Dix’s marriagebrokeup. hewasdeniedcontactwith his
children, andhe tried to commitsuicide.Whenajudgediscoveredthe letterusedto hold Dix had
beenin fact beenfabricated,thechargeswere droppedandDix wasreleased.In 2002Dix was
awarded$765,000in damagesfrom theRCMP andtheCrowaAttorney’s office. Oneof theRCMP
investigatorshas sincebeenpromotedtwice, andnow leads the detachmentthatconductedthe
original investigation(Sands,2005).
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LegalSafeguardsDesignedto ProtecttheRightsofDefendantsand
Minimize Errors

TheCanadianCharterof Rights andFreedoms(hereinafterreferredto as the
Charter) was enactedii~Canadawith the signing into law of the Canadian
Constitutionby the Queenon April

17
th, 1982.The Charterguaranteescertain

civil andlegalrights andprotectionsfor Canadians.The Charter,in termsof legal
protectionsfor citizens,is similar to the U.S. Bill of Rights.

The warning. In Canadaand theUnitedStates,criminal suspectshavethe
right to silenceandtherightto consultalawyer. In theUnitedStates,theserights
are specifiedin what is commonlyknown as the Mirandawarning (Miranda v.
Arizona, 1966).The Charte?providesthe legalfoundationfor Canada’scaution,
whichtypically takesthis form:. “You arenot obligedto sayanythingUnlessyou
wish to do so, but whateveryou say may be given in evidence.”The Canadian
warningdoesnot specifythat statementsutteredby suspectsmaybeusedagainst
them in court, nordo suspectshavetheright to havea lawyerpresentduring all
questioning(buttheydo havetherightto consultalawyerif theyrequestit). Once
the suspectis underarrest,however,the warningtypically takesthis form: “You
areunderarrestfor the chargeof _. Youhavethe right to retaina lawyer;we
will provide you with a lawyer referral service if you do not haveyour own
lawyer. Anythingyousaycanbeusedin courtasevidence.”(R. v. Hebert,1990).
Do thesewarningsactuallyinformpeopleoftheirrights?Althoughit is difficult
to measurethis in contextandprovideempiricaldatathat speaksto this question,
therearesomeindicationsthat thesewarningsmaybe servingto inform suspects
of theirrights.As Slobogin(2004)pointsout~knowledgeof theserights (evenas
we seein many shows on television) at the least ought to minimize coercive
features of the interrogation.Yet, there are numerouscasesof proven false
confessionsthatdemonstratethe ineffectivenessof warningsas a safeguardfor
in-custodyinterrogations(see Kassin,2008). Of course,this key safeguardis
absentin noncustodialinterrogationssuchas Mr. Big.

Recordinginterrogationsandconfessions. Manyjurisdictionsrequire that
interrogatiOnproceduresbe recorded(preferablyvideotaped).Dependingon its
scope,arecordingof an interrogationcaninform thetrier-of-fact of the suspect’s
demeanorwhen the confessionwas provided, the conditionssurrounding.the
confessionand, ideally, the contextaroundwhich it was elicited (i.e.,interroga-
tion practices).Interrogationsare generallyrecordedin Canadaandoften in the

2The relevantsectionsof Canada’sCharter of Rights and Freedomsinclude Section 7

“7. Everyonehastheright to life, liberty andsecurityof thepersonandtheright notto bedeprived
thereofexceptin accordancewith theprinciplesof fundamentaljustice.”Section10 “Everyonehas
theright on arrest,or detentiona) to beinformedpromptly of thereasonstherefore;b) to retainand
instruct counselwithout delayandto beinformedof thatright; andc) to havethevalidity of the
detentiondeterminedby way of habeascorpusandto be releasedif thedetentionis not lawful.”
Section 11 “Any personchargedwith an offencehasthe right.. . c) not to becompelledto be a
witness in proceedingsagainstthatpersonin respectof theoffence;‘0 to bepresumedinnocentuntil
provenguilty accordingto law in a fair and public hearingby an independentand impartial
tribunal Section13 “A witnesswho testifiesin any proceedingshasthe right not to haveany
incriminating evidenceso given usedto incriminatethat witnessin any otherproceedings,except
in aprosecutionfor peijury or for thegiving of contradictoryevidence.”
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UnitedStates(althoughthis is not required).However,whatoftenoccursis that
only the actualconfessionstatementis videotaped;theprecedinginterview and
interrogationis not alwaysrecorded.In the United Kingsom, by comparison,
police are requiredto videotapeinterrogationsonly at apolice station (Home
Office, 2003); thereis no requirementto recordinterviewsor interrogationsthat
occur.in other venues (e.g., police vehicles, etc.). The extent to which law
enforcementprofessionalsconductinterviewsandinterrogationsin othervenues
(wheredocumentationis not required)to skirt this reqäirementis unknown.

Thus,within the context of the Mr. Big technique,thereare at least two
elementsof theconfessionvideosthat shouldbe takenunderconsideration.First,
theonlyelementthatis typically recordedandpresentedattrial is thefinal session
with “Mr. Big” whenthesuspectconfesses.Thusjudgesandjurors arenot privy
to the contextualinformation, which could be quite informative to the jury.
Conversely,within noncustodialinterrogationpracticessuch as Mr. Big, video
recordingsof the investigationcould actually have aprejudicial effect for the
suspect.In the Mr. Big scenario,the suspectbecomesinvolved with criminal
activities. Thus, evidence of a propensity to commit other crimes is being
presentedto the judge and jury. Importantly, theseare crimes for which the
suspectis not on trial, but nonethelesscometo light for the trier-of-fact. Though
not relevantto the crime in question,this could influencethejudgmentof these
triers-of-fact.

Jury instructionscautioning on thedangersoffalseconfessions. In Cana-
dian jury trials involving police interrogationproceduresexhibiting coercive
tactics,thetrial judgemaydeemthat specialcautionaryinstructionsto thejury are
warranted(e.g.,R. v. Hodgson,1998). Theseinstructionsare designedto coun-
teractthe possibility thatjurorsmaynot appreciatewhy someonewould falsely
confessto a crime. Tn R. v. Hodgson(1998), the majority opinion held that in
situations whete therewere concernsabout false confessions,the instructions
shouldcautionjurorsaboutacceptingthesuspect’sstatementand-aboutassigning
weight(if any) to the statement.Importantly,however,the Canadiancourtshave
overwhelminglydeterminedthattheelementsin Mr. Bigundercoverproceduredo
not includereprehensiblecoercivetacticsand that cautionaryinstructionsto the
jury are not warranted(e.g., R. v. Osmar, 2007). Moreover, the cautionary
instructionsdo not apply to undercoveroperationsbecause,from the suspect’s
perspective,the undercoverofficer is not apersonin authority (R. v. Hodgson,
1998), an importantissuewe discussbelow.

LegalStatusofConfessionPrior to 2000

As far backas the 1700’s,whenCanadawasstill partof the British Empire
(confederationoccurredin 1867) legal scholarsrecognizedthat therearesitua-
donswherean innocentsuspectmight confessto a crime they did not commit.
Typically, this would be casesinvolving the useof “third degree”type tactics
(beatings,threats,torture).However,the courtscaineto realizethatthesetypesof
confessionscould well be theresultof a desperateattemptto escapethesituation
or avoidperceivedthreats,ratherthanareflectionof true guilt, andthus werenot
reliable.Ultimately, England’s court determinedthat thesetypes of confession
wefeinvoluntaryandthereforenot admissiblein court (TheKing v. Warrickshall,
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1783).Only thoseconfessionsthatwerevoluntarily providedby thesuspectwere
consideredreliableenoughtobe presentedasevidencein court.Courtsexcluded
anystatementmadeto an authority (e.g.,police)unlesstheprosecution(i.e., the
Crown) could prove beyond a reasonabledoubt that the statementwas made
voluntarily (e.g.,Froskov. TheKing, 1922).

~. Consistentwith thislogic,courtstypicallyfounda statementto be involuntary
if it hasbeenobtainedby “fearofprejudiceorhopeof advantage”(Ibrahimv. the
King, 1914),meaningthat theuseof threatsorpromisesbythepolice maymake
the confessioninvoluntary. This definition was later expandedto include cases
wheresuspects’statementscouldnotbe leemedasvoluntarybecauseof afailure
of their “operatingmind” (i.e., suspectsdid not understandwhattheyweresaying
or that their statementmaybe usedagainstthem at alater time; Horvathv. The
Queen,1979;R. v. Whittle,1994; Wardv. TheQueen,1979).Althoughthestams
•of confessionevidencehasenjoyeda relatively stablehistory in the Canadian
courts,recentlegal decisionshaverevisitedthe issueof voluntarinessandpolice
tacticsin relationto theadmissibilityof confessionevidence.We focusprimarily
here on several fairly recentcases(and one older case), that bearon police
interrogationproceduresand theadmissibility of suspectconfessions.

R. v. Oickle (2000)—ARestatEmentofthe ConfessionRule

In R. v. Oickle (2000), the SupremeCourt of Canadamadeits first compre-
hensiverestatementof the confessionsrulesincethe Charterwasestablished(see
Ives, 2007,for anexcellentreview). Themajoritymadeathoroughanalysisof the
commonlaw (judge-made)rule,bearingin mind the balancebetweenthe rights
of theindividual defendant,without overly limiting the police’s ability to inves-
tigateclimes. -

Oickle was a Nova Scotia arson case in which eight fires were under
investigation.Policeidentified the defendant(Oiclde) andbroughthim to a local
motel for questioning.After being informed of his rights, the accusedtook a
polygraphtestand was told he had “failed” the test. Afterwards, he was ques-
tioned for about an hour. After a short break, he was questionedagain by a
differentofficerduringwhich timehe confessedto settingonefire in his fiancée’s
car. He wasplacedunder arrestandbroughtto the policestation. Early the next
morning,Oicldeagreedto are-enactmentof severalfires andhe wassubsequently
chargedandconvictedof sevencounts of arson.

The centralissueon appealwas thevoluntarinessof the defendant’sconfes-
sion. The defenseclaimedthat anumberof factorsraisedreasonabledoubtsas to
voluntariness,amongthem the fact that the police exaggeratedthe reliability of
the polygraph, they threatenedto give his fiancéea polygraph, and they mini-
mizedthe legal significanceof multiple convictions.The NovaScotia Court of
Appealoverturnedthe convictionon thebasisof thevoluntarinessclaimsmadeby
the defense.The Crown,appealedthe decisionto the SupremeCourt of Canada,
whichreinstatedthe conviction.Themajorityestablishedthatatcommonlaw, the
voluntarinessof confessionsis central, and the standardfor demonstratingvol-
untarinessis beyonda reasonabledoubt A numberof factorsarerelevantto a
judge’s determinationof voluntariness,including police irickery, threats, or
promises.
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Moreover, the analysismust takeinto considerationthedefendant’s‘fear of
prejudice’and‘hopeof advantage.’If apersonin authorityconveyseitherofthese
notions,thenthevoluntarinessof the confessionis suspect.Theoverall determi-
nationmustbe madeon an analysisof the totality of circumstancessurrounding
the confession. -

Examplesof techniquesthat would normally warrantthe exclusionof any
subsequentconfessionwould include quid pro quo offers of leniency.Interest-
ingly, police told Oickle that he could receivepsychiatric assistanceafter he
confessed,but the majority viewed this as a lesserinducement.Interrogation
tactics thatsubtlyminimize thelegal andmoralconsequencesof convictionand
subtle suggestionsaboutthe beneflt~of àonfessingare-deemedUseful to police
and allowed, so long astheydo not raisequestionsasto voluntariness.Police
exaggerationof the reliability ofevidence,including thepolygraph,is a well-
establishedinterrogationtechniqueanddoesnot invalidateconfessions,aslongas
it doesnot raisea doubtas to voluntarinessof subsequentconfessions.

The Court’s position on police useof deceptionwas similar. The majority
clearly identified deceptionas a usefulpolice tactic, one that is allowedso long
as the deceptiondoes not shockthe community’s conscienceor create fear of
prejudiceandlorhopeofadvantageto a level that raisesa reasonabledoubtabout
the voluntarinessof any subsequentconfession.The Court did not frown upon
police useof falseevidence,but indicatedthat courts should considerits usein
determi~tingwhetherthe confessionwas voluntary. -

Rothmanv. TheQueen(1981)-Personin Authority

A few Canadiancaseshaveaddressedthe requirementthat, for a confession
to be admissible,it mustbe madeto •a “personin authority?’ In theRothmancase,
the accusedwaschargedwithmarijuanapossessionwith the intention to traffic.
After hisarrest,andafterreceivinghislegalwarning,theaccuseddeclinedto give
a statement.However, Rotbmanwas put in cell with a police officer posing as
truck driver ostensiblychargedwith traffic violations. During his conversation
with the undercoverofficer, Rothmanprovidedseveralincriminatingstatements.

After a voir dire (in Canada,a hearingto determinethe admissibilityof
evidence),the trial judgeri~ledthat in the circumstances,the undercoverpolice-
manwas a personin authority,that the statementhad- beenimproperly elicited,
andwas thereforeinadmissible.A majorityof theCourtof Appealdisagreedwith
thetrial judgeandorderedanewtrial. Thefundamentalquestionintheirview was
whetheror not the suspectbelievedthepersonhewasconfessingtowasaperson
in authority.If he did, he shouldhavebeenaffordedcertainrights andwarnings,
but becausehe did not, the confessionwas admissible.However, the Court did
statethatan admissiblestatementcould still be excludedif the mannerin which
the admissionwasobtainedbroughtthe administrationof justiceinto disrepute.
Specifically, the Court ruled that confessionevidencecould be excludedif the
police were found to use a level of trickery that shocked the - “community
conscience”of thejudiciary. In otherwords,if the policeusedtacticsthatthe trial
judgemight find so distastefulthat theonly solutionwouldbe to disassociatethe
judiciary from the act in order to preservethe integrityof the system.In these
cases,the evidencestemmingfrom thebehaviorof thepoliceshouldbeexcluded.
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It is interestingto notehowever, that it is not completelyclearhow this
decision is to be reached.There is only minimal guidanceprovided in the
Rothman(andsubsequent)decisions,but presumably,it is ultimately up to the
individualjudgmentof thepresidingjusticein a given case.Fundamentally,R. v.
Rothmanand subsequentrulings havenot prohibitedtheusc of police trickery
(e.g.; exaggeratingthe strengthor amountof evidenceagainstasuspect)—itis
still an allowable interrogation technique,as long as it does not bring the
administrationof justiceinto disrepute,in the eyesof the trial judge.

R. v. Hodgson(1998)—FurtherDefinitions ofPersonsin Authority

Another-casethat deals, in part, with the personof authority issue is It v.
Hodgson(1998). In this case,Hodgsonconfessedto a sexualassaultafter the
fatherof the victim held a knife to his throat. Hodgsonwas convicted,and on
appeal,arguedthat his confessionshouldbe ruled inadmissible.The Supreme
Court of Canadaruled that the confessionwasvoluntaryandadmissiblebecause
the personholding theknife to Hodgson’sthroatwas not a personin authority.
Interestingly,in the decision,the Courtrecognizedthe unfairnessof thesituation,
but it left it up to Parliamentto addressthe legal aspectsOf this circumstance.

R. v. Heben(1990)—TheRight to Silence -

In this case,the Couit considereda confessionactivelysoughtby an under-
cover police officer despite the defendant’sexplicit indication of his wish to
remain silent. Oneof the issuesin this casewas whetherthe accused’sright to
silencewasinfringed. Hebertrefusedto talk to police,but wasplacedin acell
with auncoverpolice officer posingas a suspect.Theundercoverofficerbegana
conversationduring whichHebertmadeseveralincriminatorystatementsregard-
ing ahotel robbery.At trial the incriminatory statementswereexcludedandthe
accusedwas subsequentlyacquitted.But the YukonTenitoriesCourtof Appeal
determinedthat- the trial judge erred when he rejectedHebert’s inculpatory
statementsandresolvedthat the accused’sright to silenceandright to counsel
werenot breached.

Ultimately, theSupremeCourt of Canadareyersedthejudgmentof theCourt
of AppealandrestoredHebert’s acquittal.However, the SupremeCourt specified
that thereare someparametersaroundthe suspect’sright to silence.Policeare
permittedto questiona suspector accusedafter counselhasbeenretainedand
without the presenceof counsel.Thus, the right to silence applies only after
detention,and doesnot affect voluntary statementsthe accusedmight maketo
others,includingundercoverpoliceofficersposingas cellmates.Finally, thecourt
foundthat therewerecaseswhereaviolation of the suspect’srights might occur,
butwhena judgemight reasonablydecideto allow theevidenceto be admitted,
as long as it doesnot bring the administrationof justice into disrepute.In cases
wherepolice areable to arguetheyhaveactedwith due care for the suspect’s
rights, it is likely the statementswould remainadmissible(R. v. Hebert, 1990).
Essentially,the Hebertdecisionprovidessafeguardsinvolving theright to silence
andthe rightto counselfor personswhohavebeendetainedby police.However,
this is not an absoluteright. Thesesafeguardsapply to in-custodyinterrogation
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procedures;the safeguardsarenot relevantfor suspectsinvolved in noncustodial
interrogationprocedures,including a Mr. Big typeoperation.

In 2005, Canada’sSupremeCourt statedfurther that for a confessionto be
inadmissible,thesuspectmustbelieveboth that thepersontheyare speakingto
is a personin authority, and thatby making a statement,they caninfluencethe
outcomeof the case(Grandinettiv. R., 2005).In Grandinetti,the accuseddid not
believethat theundercoveragentwasactingfor thestate,althoughhe did believe
that theagentcould influencetheoutcomeof theinvestigation.This is similar to
the Boudreaucaseabove,where thesuspectwas told that the Big Boss could
makethe evidenceagainsther disappear. -

R. v. Mentuck(2000)—AMr. Big Case -

In this Manitoba case,ClaytonMentuck stoodaccusedof the murderand
sexualassaultof 14 year-oldAmandaCook. Cook hadbeenlastseenat Harvest
FestivalFair groundson July 13th, 1996.Herbody wasfoundseveraldayslater
in a field nearthe fairground.On thedayafter.Cook’s body wasfound,Mentuck,
who hadbeenstayingwith family nearby,andwhohadalsoattendedthefair on
July 13th, left town. This was apparentlytypical behaviorfor Mentuck, but it
madepolicesuspiciousof him, as did his commentsto his cousin,whereinhe
indicatedhe would nevertaketheblamefor a crime he did not commit,not even
for “a miffion dollars” (R. v. Men/rick, 2000,p. 19). However,as therewasno
physicalevidenceto connectMentuckto thecrime, thepolice developeda fairly
typical Mr. Big type scenarioto extracta confessionfrom him.

Mentuckwasbefriendedby anundercoverofficer (namedTeufel) andbecame
involvedin a numberofminorcriminalactivitiesfor whichhewaspaidcash.The
undercoverofficeraskedMentuckto helpcountlargesumsof cashandtold him
this was “chump change”relative to what he could makeas part,of the gang
(K v. Men/rick, 2000,p. 32). Theundercoverofficeralso told Mentuckhe hadto
“come clean” to becomepartof theorganization.The officer introducedMentuck
to theleaderof thegangwho askedhim specificallyabouttheCookmurder.The
Big Bosstold Mentuckthat if he confessedto thecrime, hecouldbecomepart of
thegangandearnlargesumsofmoney;if Mentuckdid notconfess,Teufelwould
alsohaveto leavethe organizationfor bringing in an unreliableperson.Mentuck
complainedthat police still believedthat he wasguilty of theCook murder,but
he vehementlyandrepeatedlydeniedhis involvement.Teufel thentold Mentuck
that a persondying of cancerandAIDS would confessto police, so thepolice
would stop botheringhim abouttheCookmurder. Teufelcontinuedto pressure
Mentuekinto confessing,declaringthatif hedidnotconfess,theywouldbothlose
their jobs with the organization.Furthermore,if Mentuckdid confess,the Big
Boss would provide him with a lawyer, and the necessaryfunds to sue the
governnient for having wrongfully chargedand jailed Mentuck—Mentuck’s
portionof thesettlethentwas guaranteedto be a minimum of $85,000or 10% of
the award,whicheverwas greater.Mentuckthenconfessedto theBig Boss that
he committedthe murder.

However,Mentuck’s detailswere very sketchy—heindicatedhe musthave
been“very drunk” whenhe committedthe crime. Before Mentuck wrote and
signedthe confession,he wrote anoteindicating that what he was aboutto say
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was untrue, that he learned all the details from two police officers during the
investigation,andthat hewas innocentof theCook murder.At trial, theconfes-
sion was theprimary evidenceused1~’ainstMentuck. Although Mentuck was
ultimately found not guilty of the murder and the trial judge recognizedthe
inducementthatelicitedhis confession(goingasfar ascallingit “overpowering”),
the Court lid not disallow the Mr. Big procedure.Functionally, the decision
reaffirmed the,procedureas acceptable.As mentioned in the Rothmancase,
whetherapolice procedureis acceptableincludesan assessmentof whetherthe
police trickeryshockstheconscienceandbrings theadministrationofjusticeinto
disrepute(R. v. Rothman,1981.).Evidently, in the eyesof Canadiancourts, the
Mr. Big techniquedoesnot rise to that level.

Is theMr. Big TechniqueEntrapment? -

- Beforemoving on to addressingthepsychologicalresearchon the topic of
false confessions,it would be worthwhile to consideranotherlegal issue with
regard to the Mr. Big technique.Somereadersmight considerthe Mr. Big
techniqueto be a form of entrapment.Entrapmentoccurswhen a government
agent(typically law enforcement)inducesapersonto commit an illegal act that
he or shewould not otherwisecommit (seeEdkins & Wrightsman,2004, for a
reviewof the topic froma U.S. perspective).

In .1?. v. Mack (1988), theSupremeCourt of Canadadefinedanddiscussed
theissueof entrapmentin somedetail.Essentially,theaccusedisnot entrapped
if thepolice simply providedthe opportunityto commit a crime. Thus, thegoal
of the police activities must be “to gain evidencefor the prosecutionof the
accusedfor thevery crime which hasbeenso instigated” (Ainato v. The Queen,
1982,p. 46). If the accusedwasinducedto commita crimeandis chargedwith that
crime,it is entrapment.BecausetheMr. Big undercoveroperationis designedto elicit
inculpatorystatementsorafull confessionregardinganeventthatoccurredbeforethe
operationstartedand not for criminal activity during theundercoveroperation,this
typeof sting operationfalls outsideof theCanadiandefinition of entrapment.

SummaryofLegal Statusof the Mr. Big Technique

Essentially,the legal casescited aboveindicatetheextentand limits ofthe
protectionsprovidedto suspectsin police custody.Importantly,theprotections
are affordedto suspectswho clearly understandthat they aredealing with the
police.Practically,thereareno safeguardsfor suspectswhobecomeinvolved and
arequestionedin the contextof a noncustodialinterrogationprocedure.As long
asthesuspectdoesnot know theruseisbeingorchestratedby policeandheprshe
doesnot know,that the personsinvolved in theorganizationarepolice officers,
then it is reasonableto expectthat thesuspectbelievesmembersof thegroupare
notpersonsof authority.Thesuspect’signorance,coupledwith theextraordinary
motivationsto acquiesceto theundercoverofficers’ requestsordemandsplacethe
suspectat a considerablerisk for self-incrimination.However,in their efforts to
balancethe competinggoals of not unduly hampering police investigations,
maintaining the integrity of thejustice systemandensuringthat probative evi-
dence is not unnecessarilyexcluded, the courts are clear that the Mr. Big
techniqueis a reasonableuseof police trickery that woulc notbring the admin-



180 SNflTI-1, STINSON, AN]) PATRY

istrationof justiceinto disrepute.What is not clearis if the Mr. Big technique’s

powerful inducementsincreasethe likelihood of afalse confession.

IV. The ScientificEvidenceand theMr. Big Technique

For over 20 years,psychologistshave exploredthe psychologicalfactors
presentduring in-custody police interrogationsand haveidentified aspectsof
interrogationproceduresthat contributeto falseconfessions.Althoughtheprecise
numbersareimpossibleto determine,falseconfessionsoccurwith someregular-
ity, andhavebeendocumentedall over the world (Kassin-et al., 2009). Self-
reports of incarceratedcriminals have found that 12% claim to have falsely
confessedto thepolice(Gudjonsson,Sigurdsson,Einarsson,Bragason& Newton,
in press,as cited in Kassinet al., 2009). IcelandicandDanish studentsinterro-
gatedby police claimedto havefalsely confessedbetween3.7% and7% of the
time (Gudjonsson,Sigurdsson,& Einarsson,2004; Gudjonsson,- Sigurdsson,
Asgeirsdottir,& Sigfusdottir, 2006). North Americanpolice investigatbrshave
estimatedthatjustfewerthan5% ofinnocentsuspectstheyhaveinterrogatedhave
falsely confessed(Kassinetal., 2009).Although self-reportdatacouldbe subject
to all sortsof biases,thereis also clearscientific dataon falseconfessions.The
U.S. InnocenceProjectfoundthat out of 130 caSsin which DNA evidencehas
resultedin post-convictionexonerations,27% involved false confessions.Re~
searchersestimatethat I 5%—20% of DNA exonerationsin the United States
involved a false confession(Garrett, 2008; Scheck,Neufeld, & Dwyer, 2000;
http://www.innocenceproject.org/).As DNAexonerationcasesattest,oriceafalse
confessionis uttered,it is difficult to detect,andthe chainof eventsthatfollows
is difficult to break.

There are numerousreasonswhy people confessto crimes they did not
commit (see Kassin,2005, for a review). Our focus is on the role thatpolice
interrogationpractices,specificallynoncustodialtechniquessuch as the Mr. Big
operation,play in suspectconfessions.These types of confessions,where the
suspectoftenretractstheir confessionshortly afterthe interrogationaretypically
called “coerced-compliant”confessions(seeKassin,2005). Peoplewho falsely
confessin thismannerknowtheyarenot guilty but confessto escapethesituation
theyarein or to gainsomesortof perceivedreward.Theseconfessionsarethe
most commonly identified false confessiontypes (althoughit is impossibleto
know if they truly arethe mostcommonoccurringtypeof falseconfession). -

Oneplace to startour analysisis to considerhow in-custodypoliceinterro-
gationpracticesdiffer from noncustodialinterrogationpracticessuchas Mr. Big
operations.Thus,belowwe will briefly describetheresearchwhich hasexplored
how (and to what extent)the psychologicalfactors andproceduresinvolved in
interrogationsmightincreasethe risk for false confessions.

In-CustodyinterrogationPractices

Although therearesomevariations,in-custodyinterrogationsusuallyinvolve
apoliceofficer or detectiveinitially interviewingthe suspectregardinga partic-
ular crime. The purposeof the initial interview is simply for the officer to
determineif thereis evidenceof guilt (Kassin,2005).Theofficer’s suspicionscan
be basedon witnessevidence,informants,forensicevidence,criminalprofiles,or



THE “MR. BIG” TECHNIQUE - 181

even“hunches”theofficermayhave.Thusofficersassesstheextentto which a
suspectis being deceptive,often basedon techniquesrecommendedby Inbau,
Reid,Buckley, and Jayne(2005; hereinafterreferredto astheReidTechnique).
The ReidTechniquehasinterrogatorsfocuson verbalcues(suchasqualifiedor
rehearsedresponses)non-verbalcues(gazeaversion,frozenposture)andbehav-
ioral cues (anxiety, being relaxed) to determinewhetheror not the suspectis
lying. Inban ét al. indicatethat officerswho usethesetechniquescanachievean
85% accuracyratewhen determiningif suspectsarebeingdeceptive.However,
this claim is beliedby researchsuggestingthat even trained interrogatorsare
rarelyaccurateabovechancelevels (seee.g.,Bull, 1989;Memon,Vrij, & Bull,
2003;O’Sullivan& Ekman,2004;Porter,Woodworth,& Bin, 2000;Vrij, 2003).

Nonetheless,interrogatorsseemto be biasedtoward labeling suspectsas
guilty and deceptive(Kassin,2005).Presumably,in caseswherepolice usethe
Mr. Big technique,investigatorsalreadybelievethe suspectto be guilty. Other-
wise theywould not be stagingtheseelaborateundercoverschemes(sometimes
costinghundredsof thousandsof dollars)to try to obtain a confession.Forthe
investigatorwhoadoptsa “guilt-presumptive”frameof mind, the only “success-
ful” outcomeis a confession.Indeed,severalstudieshaveshownthat interroga-
tors whoexpectthe suspectto be guilty askedmore guilt-presumptivequestions,
usedmoretechniquesto try to get thesuspectsto confess,exertedmorepressure
on the suspects,andmadethe suspectsbehavemore anxiously(i.e., which is
interpretedas “suspicious”behavior;seeKassin,Goldstein,& Savitsky,2003).
Wheninterrogatorsfail to makeprogresswith a suspectwho vehementlymain-
tainsinnocence,theytendto useincreasinglyconfrontationaltechniquesin order
to promotetheexpectedoutcome—inculpatorystatementsor a confession(Kassin
et al., 2003). -

It is importantto notethat theconsequencesof confessingarequite apparent
in formal police interrogations.It is clear to the suspectthat there are legal
implicationsto providing inculpatoryinformationandthat punishmentis a pos-
sibility. As we discussbelow, the consequencesare not nearly as apparentin
noncustoclialinterrogations;in fact, wemaintainthat themotivationto confessis
overwhelmingandthat thedrawbacksof doing so arenearlynonexistent.Indeed,
the costof not confessingis typically muchhigherthanthe cost of confessing.

NoncustodialInterrogationPractices:TheMr. Big Technique

Although thereare somesimilaritiesbetweentraditional in-custodyinterro-
gationpracticesarid theMr. Big undercovertechnique,it seemslikely that thetwo
approachescreatea considerablydifferent psychologicalcontext for suspects.
Table1 offersacomparisonofthetwo typesof interrogationpractices.It is worth
notingfrom Table 1 thatmanyoftheprotectionsinherentiybuilt in to in-custody
interrogationsare missing from Mr. Big-style operations,and many of the
inducementsandquidproquo offersof leniency,whicharerestrictedandattimes
renderanyconfessioninadmissiblefor in-custodyinterrogations,areallowablein
aMr. Big scenario. -

As notedabove,the Mr. Big techniqueinvolves a greatdeal of deception.
Undercoverpoliceofficers misrepresentthemselvesascrimh als andpromotethe
notion that suspectscan improvetheir financial and/orlegal situationby collab-
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Table 1 -

ComparisonofIn-Custody(Standard)VersusNon-Custody(Mr. Big)
Interrogation Tactics

- Interrogationstrategy -

Standard
intenogation

Mr. Big
- interrogation

Situationis clearlyapolice interrogation Yes No•
Suspectknows interrogatoris apersonof authority Yes No
Suspectgiven explicit/directinducementto confess No Yes
SuspectwarnedOf their rightto remainsilent Yes No
Suspectgivenoption to contactlawyer Yes No
Suspectis explicitly threatenedby interrogators - No Yes
Interrogatorsuseminimization tactics Yes Yes
Interrogatorsuseconfrontationtactics Yes - Yes
Interrogatorsuseisolationtactics Yes Yes
Interrogatorsdeceivesuspectabout evidence Yes Yes
Interrogatorsexplicitiy offer lenientlegal treatment No Yes
Interrogatorsoffer quid pro quo to suspect No - Yes
Thereis disclosureof holdbackevidence - No Yes
Police involve suspectin illegal activity - No Yes -

orating in illegal activities. Fromthe verybeginning,suspectsare clearlymoti-
vated to engagewith agents who offer work opportunities (albeit ones that
suspectsgenerallyunderstandto be illegal) at a timewhenmanysuspectscannot
secureemployment(e.g.,JasonDix was firedfrom hisjob whichhehadheldfor
manyyears,his wife left him, andhe hadno income).The agentsthengainthe

- suspects’trustover a periodof time andform arelationshipthat somesuspects
construeas friendships.The culmination of the operationinvolves the meeting
with Mr. Big whenthe suspectis providedwith numerousincentivesto provide
inculpatoryinformationto the agents. -

For suspects,thereareno cleardrawbackstorefusingto confessin a Mr. Big
scenario.After all, suspectsbelievethe agentsare criminals who commitillegal
acts(someof themvery serious,such as theexecution-stylemurderin the Jason
Dix casedescribedabove).Suspectsstandto benefit financially becausea con-
fessionproduces“full membership”in the criminal organizationand an oppor-
tunityto makelargesumsof money.Suspectsalsobelieve(or wantto believe)in
Mr. Big’s ability to ensurethatinculpatoryevidenceis destroyed.Indeed,in many
cases,Mr. Big promisesthathe canget someoneelseto confessto the crime, as
longS theyknowthedetails.Forexample,in R. v. Franz(2000), the suspectwas
told thata convict serving a life sentencein Mexico would admit to themurder
whichwouldpermit the convict to be extraditedto Canada;the clearimplication
was that Franz’sconfessionwould improvethe convict’s prison conditionsand
qualityoflife. In R. v. Mentuck,thesuspectwastold acancerpatientin prisonwas
willing to confessin exchangefor financial securityfor his family on theoutside.
Thus the inducementsfor suspectsaretremendous,overt, andseeminglyhardto
resist. -

PsychologicalFeaturesof Interrogations

Fundamentally,the typical approachto police interrogationscan be reduced
to threekey psychological features(Kassin, 1997, 2005). Isolation serves to
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removethesuspectfrom hisor hersourcesof support,oftenin aspecialroom,and
to increaseanxietyanddesperation.The stress-inducingeffectsof isolationserve

- to increasethesuspect’smotivationto escapetheaversivesituation(seeKassin&
Gudjonsson,2004for areview).Confrontationservesto conveyto thesuspectthe
policeofficer’s suspicionsandthefactsindicating the suspect’sculpability. The
interrogatingofficer mayproduceevidence(which mayormay not bereal) and
block attemptsat denial. Finally, minimizationservesto reducethe suspect’s
perceptionsof the seriousnessof the crime and to provide the suspectwith a
psychologicalequivalentof a promiseof leniency (Kassin, 2005).The resulting
psychologicalamnesty(Ekman, 1997) servesto reduce the suspect’ssenseof
embarrassmentandresponsibilityfor the crime.

Minimization alsoincludesunderratingthe consequencesof the confession,
sowhenit is coupledwith isolationandconfrontation,the threefeaturesset the

- stagefor the suspectto believethat confessingis a viablemeansto escapethe
aversivesituation.Indeed,in astudy designedto assessthe impactof minimiza-
tion on confessions,Russano,Meissner,Narchet,andKassin(2005) found that
using minimizationtacticsalmost doubledthe rate of true confessions(42%to
81%), but it also tripled the rateof falseconfessions(6% to 18%)relativeto no
specific tactic.Similarly, offersof leniencyincreaseboth true (46%to 72%) and

false (6% to 14%) confessionsrelativeto no tactic. However, when the tactics
were combined, this had little additiveeffect on true confessions(87%), but
dramaticallyincreasedfalseconfession(43%) to overseventimesthe baserate.
Importantly,the Russanoetal. work was-donewith in-custodyinterrogations.The
Mr. Big techniquenot only is missing the protectionsof an in-custodyinterro-
gation,but officers aremuchmorefree to apply the confrontationaltactics,such
as stagingabeatingfor anotherrecalcitrantmemberof the organization(i.e., the
Bonisteelcase)andminimization tacticssuch as offering to havesomeoneelse
confess(i.e., the MentuckandFranzcases).

Thus,thepressureon suspectsto confessin aMr. Big-typescenariois substantial,
andtheenticementsarebothexplicit andsignificant(seeTable 1). It isclearthateven
in-custody-interrogationprbceduresare prone to eliciting false confessionsfrom
Suspects.With thepressureon suspectsgreater,andtheperceivedcostsof confessing
eliminated (indeedthe cost of not confessingcan be substantial), the Mr. Big
techniqueseemslikely to providefertile groundforfalseconfessions.

An InternationalPerspective:WouldMr. Big StandUp in
OtherJurisdictions? -

- Historically,laws andpracticessurroundingconfessionshavebeengrounded
on severaltheories:privilegeagainstself-incrimination,cnsuringthereliability of
the confession,preventing abusiveinterrogationpractices,andprotecting the
rights of suspectsto makevoluntary and autonomousdecisions(seeSkinnider,
2005 for a discussion).Countriesdiffer in the extent to which their laws and
procedureshavereflectedconsiderationfor thesetheoreticalapproaches.Wenote
hereCanadais the only country to explicitly pennit the use of the Mr. Big
techniquefor securingconfessions.

The UnitedKingdom hasa sophisticatedapproachto interrogations,which
the CanadianandU.S. legal systemwoulddo well to consider.After a seriesof
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miscarriagesof justice, a new national training programwas developedin the
UnitedKingdom to helppoliceofficers avoidinterrogationstylesthatmightelicit
problematicconfessions(Bull & Milne, 2004;Kassinetal., 2009).Theprinciples
ofthePEACEtraining program(Planning/preparation;Engagingof andexplain-
ing to thesuspect;Accountfrom thesuspect;Closure;andEvaluation)include:

1. Therole of thepolice is to obtain accurateinformationfrom suspects.

2. Interviewsshouldbe approachedwith an open mind.

3. Informationobtainedfrom the suspectmustbe comparedwith whatthe
intervieweralreadyknows. . -

4. The interviewingofficer(s) must act fairly.

5. Vulnerablesuspectsmustbe treatedwith particularconsideration.

6. Theinterviewerneednot acceptthe first answergiven.

7. Evenwhenthesuspectexercisestheright to silence,the interviewerstill
hasaright to askquestionsin orderto try to establishthetruth (so long
as thesequestionsare relevantand not repetitive).

Thesecodesof practicewere developedin conjunctionwith police officers,
psychologistsandlawyers.ThePEACEtraining packagehasbeenupdatedand
refinedoverthe years(seeBull & Mime, 2004),andhasbecomerespectedin the
internationalcommunity.The interview andinterrogationprocessnow takesa
more conversationaltone, ratherthan a confrontationalone. In the U.K., the
Police and Criminal EvidenceAct (PACE; Home Office, 2003) requires the
suspectto be given the “caution” as soon as police suspectcriminal activity.
Policemustalsoinform suspectsthattheyareentitled to legalrepresentationand
thattheir lawyermaybe presentduringanyinterrogation,butpolicemustprovide
this informationonly whenthey bring the suspectinto the police station (Home
Office, 2003; seeSlobogin,2004 for areview).

The U.K. guidelinesrequirethat suspectsmustremindedof their rights after
everybreak,have8 hoursofuninterruptedrestin each24,andthosewho areless
than18 yearsof age (orwho havebelownormalmentalfunctioning)musthave
an “appropriateadult” accessibleto provideadviceandensurethe fairnessof the
procedures(HomeOffice,2003).Importantly,theUnitedKingdom doesnot allow
theuseof police“misdirection” or “falsehoods”to encouragesuspectsto confess.
Police cannot pretend they have evidencethey do not possess.As discussed
above,misdirectionsanddeceptionarecentralelementsof theMr. Big procedure.

Of course,inteirogation proceduresand suspectrights vary considerably
betweennations.In France,policehaveconsiderablygreaterpoweranddiscretion
in conductinginquiries, mostlybecausethe Frenchlegal systemtendsto value
crime control overprotectionof individual liberty (Ma, 2007). Although France
recognizesthe importanceof the right againstself-incrimination,police do not
provide warningsor cautionsto suspectsregarding the right to remain silent.
Suspectsat the police interrogationstagehave few rights; it is only when a
magistratereceivesthe casethat suspectsare entitled to be informed of the
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chargesand areentitled to legalrepresentation(andafter 20—36 hoursof police
detention).This is especiallythe casewhen they are investigatinga serious
offense(seeMa,-2007for areview).AlthoughFrenchcourtshaverecentlyshown
a greater inclination toward excluding evidenceobtainedin the course of a
violation of proceduralrules (includingconfessions),it is not clearhow well the
exclusionaryrules would work in the absenceof a record of the interrogation
procedure.Importantly, evenunder this system, thereis no evidencethat the
FrenchuseMr. Big-type sting operations.

Russia’sSupremeCourt has also ruled that inculpatory statementsand/or
confessionsare only admissibleif the suspectwas provided with a caution
regardingtheright to remainsilentandwasprovidedwith theopportunityto have
legal counsel.Oncea trial judge determinesthe confessionwasvoluntary and
admitsit into evidence,the defenseis not permittedtobffer testimonyregarding
its voluntariness(including,for instance,testimonyregardingpromises,induce-
ments, or violenceprecedingthe confession;law.jrank.org,2009). However, it
appearsthat Russianpoliceroutinely convincesuspectsto waive their rights to
silenceandcounsel.Furthermore,the exclusionaryrule is rarelyapplied,making
its role as a safeguardquestionableat best.

Australia’sapproachto confessionsoffers a differentperspective.The com-
mon law rule is to excludea confessionunlessit is deemedto be voluntary.The
threesteptest is: 1) Wasit voluntary?2) If so, is it reliable?and3) If so, should
it be excludedin the exerciseof discretion?(K v Swaffield,1998; Favic v.
1998; AustraliaEvidenceAct, 1995; seeSkinnider,2005).Here, theburdenis on
the Crownto demonstratethat the evidenceis admissible. -

Thus, we seethat countrieshavedifferent traditionswith dealingwith the
questionof admissibility of confessionevidenceandwith exclusionaryrules.
Thereis a wide variety of approaches,from including policies andprocedures
designedto maximizereliability andminimizecoercion,to placingtheburdenon
prosecutorsto demonstratethattheconfessionstatementis voluntaryandreliable.
Although no jurisdiction explicitly outlaws undercoveroperations,thereis no
procedurewhich wecould identify in othercountriesthatis analogousto theMr.
Big techniqueusedin Canada.In thisregard,Canadaappearsto beuniqueon thó
internationalstage.

V. Policy andResearchImplications

The Mr. Big techniqueis apolice interrogationprocedurethat hasbeenused
regularlyin the Canadianlegal system.It hasbeentestedin thecourtsandin the
field and has beenfound to be an effective and admissible way to obtain
confessionsfrom reluctant suspects.However, what is also clear is that the
pressuresexertedupon suspectsare extremeand go far beyondwhat a suspect
might experienceduringanin-custodyinterrogation(seeTable 1). Basedon the
psychological literatureof in-custodyfalse confessions,we believe the use of
thesetypesof noncustodialinterrogationtechniquesmayput suspectsat highrisk
of confessingfalsely.Weknow that someof the suspectsthe policeusethe Mr.
Big techniqueare probablyinnocent(e.g.,JasonDix, ClaytonMeniuck). How-
ever,as with all suchcases,it is mucheasierto avoidafalseconfessionthanit
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is to determineif agivenconfessionis falseafterthe fact. It is generallypreferable
to avoid an errorthanto try andidentify it after it hasoccurred.

A reviewofthe stateofknowledgeregardingthepsychologyof interrogations
andconfessionsalongwith an internationalbird’s eyeview of legal,policy, and
practiceissuesleadus to severalobservationsandrecommendationswith regards
to the useof the Mr. Big techniqueby investigators.We recognizethat police
agenciesandthe scientific community sharethe commongoal of seeingjustice
served.We also recognizethe challengesthat law enforcementagencieshave
wheninvestigatingseriouscrimeswith increasinglysophisticatedcriminals.How-
ever, it behoovesthe criminal justice systemand social psychologiststo work
togetherto help createasituationwherethe gui1t~iconfessandthe innocentdo
not.Althoughthereis no empiricalresearchthatfocuseson theimpactof theMr.
Big technique,thereis enoughempiricalTesearchon in-custodyfalseconfessions
to raiseseriousconcernsabouttheMr. Bigtechnique,andallow usto makesome
recommendationfor future researchandpractice.

Safeguards -

Recordthe interrogation. Expertshavelong madethe casethat recording
the entireinterrogationso that the focusis sharedbetweenthe policeofficer and
suspectis of paramountimportance(e.g.,Lassiter& Geers,2004; Kassinet aL,
2009). Within the Canadiansystem,videotapingin custodyinterrogationsis the
norm.Lassiterandhis colleagues(e.g.,Lassiter& Gears,2004;Lassiter,Geers,
Munhall, Handley,& Beers,2001)havearguedthatfilming theinterrogatorat all
times would give judges and jurors the best opportunity to understandthe
interrogationfrom the suspects’point of view. This hasalreadybeenappliedin
somejurisdictions.Forexample,NewZealand’snationalpolicyis thatrecordings
shouldfocusequallyon the suspectandthe policeofficer (seeLassiSr& Geers,
2004). -

Within a Mr. Big scenario,videotapingthe development,of the procedure
wouldprobablyhelptriers-of-factunderstandthe contextandpressurea suspect
may feel to falsely confessto acrime. However, thereis asecondaryissue to
consideraswell. As we mentionedabove,suspectsin a Mr. Big scenarioengage
in criminalactivity.To whatextentcanjurorsdistinguishbetweenthe defendant’s
activitiesin theundercoverinvestigation—forwhich he or sheis not charged—
with thoseof the chargesin question?It is possiblethatjurorscouldinterpretthe
accused’scriminal activities as evidenceof a “criminal mind” and,by extension,
indication ofhis or her culpability for the crime. Clearly a carefulbalancingact
must be performedin casessuch as these,which allows triers-of-fact enough
informationto makeaninformeddecisionaboutthecontextof aconfession,while
atthe sametime not introducingprejudicialinformationaboutthe defendant.

Police deceptionor trickery. The decision-makingprocessduring incus-
tody interrogationsinvolves, in part,a cost-benefitanalysisof capitulatingto the
pressureto confessagainstprolonging (or potentiallyprolonging)theunpleasant
and distressinginterrogation.During the Mr. Big technique,police frequently
introducereal andfabricatedevidenceagainstthe defendant.However,research
suggeststhat policeintroductionof falseinformation servesonly to facilitatea
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desiredoutcome—aconfession(Horselenberget al., 2006; Kassin& Kiechel,
1996).But whetheror not it is a true confessionwhich is elicited is debatable.

We arguethatthe Mr. Big techniqueis highly troublesome.Canadiancourts
havedeemedthis typeof stingoperationto be legalandthe ensuingconfessions
to be voluntary.However,,courtshave madethis determinationwith little (or
arguablyno) considerationof the considerablebody of researchon the psycho—
logicalfactorsimpinginguponinterrogationsandconfessionsthat,in ouropinion,
is directly relevantto an analysisof the extentto which the Mr. Big technique
producesvoluntaryand tnie confessions.Importantly,aswe havehighlightedin
Table 1, the pressuresto confessin aMr. Big-type scenarioare substantially
greaterthanduringanin-custodyinterrogation,whereasthe immediatecostsare
minimal. Indeed, there are tangible, immediate, and significant costs to not
confessing.

Morestringentproceduresfor evaluatingevidencegleanedduring investiga-
tions. Police should assessall the evidencecarefully in terms of whetherit
supportsor contradictsthe confession,and theyshould seekexternalcorroborat-
ing evidence(seeMeissner& Kassin,2004).Policeneedto be willing to accept
thatexculpatoryevidenceis justasvalid as inculpatoryevidence;in otherwords,
policeshouldbe cognizantthat their re-existingbiasesmayindeedbe influenc-
ing theirperceptionsof evidence.Oncepoliceare awareof theirbiases,theymay
be- better able to counteractthem (Wegener& Petty, 1997; Wegener,Kerr,
Fleming, & Petty, 2000). This is a fundamentalpreceptof the U.K. PEACE
initiative. It is importantto note,as we mentionedabove,that oncepolice.have
begunaMr. Big-type approachto a suspect,they are likely convincedof the
suspect’sguilt. This setsthe stagefor significantbiasesin thinkh g andinterpre-
tation of evidence.Indeed,it is worth noting thatin severalcaseswheretheMr.
Big approachhasfailed, no othersuspectwaseverconvicted(orapparentlyeven
considered,e.g., the JasonDix case,R. v. Mentuclc,2000).

Limiting the useoftheMr. Big technique. Asking policeto stopusingthe
Mr. Big Techniqueis not practical. It is clear that the Mr. Big techniquehas
helpedresolvesome very troublesomecases.As mentionedabove,the police
boasta75% successratefor confessions,andaremarkable95% convictionrate
using this technique(Gardner,2004). It is clear it is avery useful investigative
technique.However,it doesseemreasonableto considerlimits on theuseof this
approach.Indeed,our discussionswith an RCMP officer whohasbeeninvolved
in manyundercoverinvestigationshassuggestedthatpolice aresupposedto use
theMr. Big techniqueonly in caseswherethereis forensicevidencelinking the
suspectto the crime scene,but issuessuchas motive andlevel of involvementin
thecrime areunclear.However,it is clearthisis not alwaysthecase.In theJason
Dix casefor example,all of the forensicevidencehad accidentallybeende-
stroyed. Perhapsspecifyingclear limits on the useof the Mr. Big Technique
wouldresolvesomeof theseissues.Forexample,it could be stipulatedthat only
in crimes where therewas strongphysicalevidencelinking the suspectto the
crime should this techniquebe used.

Vulnerableor high-riskpopulations. CertainpopuJationsare vulnerableto
influenceandto producingfalseconfessions(seeGudjonsson,2003;Meissner&
Kassin,2004 for reviews).Factorssuch as psychologicaldisorders,youth,sug-
gestibility, anxiety, and so forth, should be assess&land consideredcarefully
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beforeinterviewingor interrogatingpeople.In R.v. L T. II. (2008),theCanadian
SupremeCourtfoundthatjuvenilesandthoseathigherrisk dueto mentalillness
require a higherstandardoftreatmentfrom police. In thesecases,police (during
in-custodyinterrogations)mustbesurebeyondareasonabledoubtthatthe suspect
understandshis or herrights.

Once again however, this does not protect juveniles in a Mr. Big-type
scenario.AlthoughMr. Big scenariosseemrare in juvenile cases,theydo still
occur (R. v. T.C.M., 2007). In T.C.M. police investigatinga drug-relatedfatal
shootingrelied on eyewitnesstestimonythat T.C.M. was amongthe numerous
personsin the immediatearea during the shooting. Shortly thereafter,police
beganaMr. Big undercoveroperationdesignedto elicit incriminatorystatements
from the juvenile. Undercoverofficers paid T.C.M. to work for a so-called
criminal organizationand forecastthat T.C.M. would earn more over time.
T.C.M. soonsawthepotentialto movefrom beinga small-timedrugdealerin the
rough streetsof Vancouverto a morecomfortablelife working with the organi-
zation. Eventually,T.C.M. provided a seriesof inculpatory statementsthat,es-
sentiallyconstitutedaconfession,but someof the statementswereinconsistent
with theforensicevidence.In arriving ataverdict, the trial judgedeterminedthat
thereweresufficientquestionsabouttheevidenceto precludeit from meetingthe
burden of proof. T.C.M. was acquitted.Perhapsanotherreasonablelimitation
would be to ensurethat the Mr. Big techniqueis not usedwith juveniles or
vulnerablepopulations. -

Sumrnaiy. Prior work in psychologyandlaw hadbeeneffectivein creating
paradigmshifts in police policy andprocedure.One noteworthy exampleis the
shifting police culture with regard to eyewitnessidentification procedures:it is
becomingmoreandmorecommonfor policeto usesequentiallineupprocedures,due
to the provenreductionin falseidentificationratesusingthis approach.Eyewitness
researchis graduallypenneatingpolicepolicy andpracticeby a,varietyof routes,
including official inquiries (e.g.,Manitoba,2002), policy working groups(e.g., the
U.S. Departmentof JusticeGuidefor EyewitnessEvidence;see et al., 2000),
as well as experttestimonyin criminal proceedings(S. Fulero, personalcoinmuni-
cation,2009).It seemsclearthatpolicy shiftsbecomepossiblewhenpsychologyhas
amassed.compellingevidencesuggestingtheimportanceof thosechanges(seePatiy,
Stinson,& Smith,2009,for a discussion).Wefeelstronglythatresearcheffortscould
helpunderstandthe consequencesof theMr. Big techniquerelevantto falseconfes-
sions,andthusinfluencepolicy andpractice.

FutureResearch

Thereis aclearneedfor researchexploringtheimpactof variousversionsof
theMr. Big techniqueon falseconfession.We see this is an areawherethereare
anumberof fruitful directionsthat could be exploredby psychologicalandlegal
researchers.As far as we could find, the only mention of the Mr. Big technique
in theempirical literatureisby Gudjonnson(2003)whocameacrossthetechnique
during testimonyas an expertwitness.

There are a numberof areasthat warrantresearch.First, does the lack of
protectionsbuilt into the in-custodyinterrogations(seeTable 1) increasethe
numberoffalseconfessionin Mr. Big typescenarios?Thisis a largequestion,and
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not one that is easily addressed.However, the eyewitnesstestimonyliterature
offerssomeguidanceon how to approachthis question.It would be completely
reasonablefor acritic (legal or otherwise)to arguethatthe onlyway to assessthe
Mr. Big techniquewouldbe to developa reasonableanalogue,and thenmanip-.
ulateguilt of thesuspect.However,this is dearlynot practical.Nonetheless,as
wasdone‘with eyewitnessresearch,elementsof the techniquecould be assessed
individually, if anyof thesefactors,aloneor in combination,led to increasedfalse
confession,this wouldprovideuseful information.For example,weseein Table
1 that inducementsto confessareclearlypresentin the Mr. Big technique.One
could manipulatelevel of inducement~erhaps using specificonesemployedin
previousMr. Big stings)andexploretheft impacton falseconfessions.Overtime
andstudies,severalof thesefactorscould be assessed,some in combination,
whichwould allow researchersto make,specific recommendationsabouttheMr.
Big technique.However, it is worth noting that many of thesefeatures(e.g.,
minimization,confrontation,offersof leniency,etc)havebeentestedempirically
for in-custodyinterrogationandhaveall beenshownto increasethe ratesof false
confession,especiallyin combination.Perhapsmoreimportantly, the courtshave
also disallowed many of thesetechniques(e.g., direct inducements,offers of
leniency,quidpro quo offers) during in-custodyinterrogations,thustheftusein
noncustodialinterrogationsareclearly suspect.

As wehavementionedabove,theCanadiancourtshavedeemedthatthistype
of deceptiondoesnot “shock the conscience”of the judiciary so substantiallyas
to bring thejusticesysteminto disrepute;however,thereis no publishedresearch
thatexaminesthisissue—weurgeresearchersto shedsomelight on thisquestion.
Researchexaminingthepublic’s views on who is apersonof authoritymayalso
help inform policy makersand legal decision-makers.It is importantto note,
however, that Courtsmay be reticentto considersocial scienceevidencewhen
decidingwhethera particular law enforcementtechniquerises to the level of
shockingthe conscienceor bringing the administrationofjustice into disrepute.
This test was first establishedin Rothman and the Court later elaboratedthe
criteria for ajudicial analysisof this issuein R. v. Collins (1987). Quotingfrom
Morrissette(1984) JusticeMcintyre (dissenting)notedin Collins that “I do not
suggestthatwe shouldadoptthe ‘communityshock’ testor that we should have
recourseto public opinion polls and other devicesfor the sampling of public
opinion. (p. 34)” The (possible)utility of social scienceevidencein this context
is in some ways analogousto the utility of social sciencefor evaluatingthe
“evolving standardsof decency”doctrinein capitalpunishmentjurisprudencein
the UnitedStates:socialscienceevidencemaybeirrelevantto the legal analysis
dependingon its basis(seeSchopp& Patry,2003).

V. Conclusions

Ultimately,the Canadiancourtshaveboth allowedandre-confirmed(e.g.,R.
v. Mentuck,2000; 1?. v. Bonisteel,2008) tacticsin noncustodialinterrogationthat
havebeendemonstratedin thepsychologicalliteratureto elicit falseconfessions
in the context of in-custodyinterrogations.Thereis thereforereasonto believe
that the Mr. Big techniquemay be very problematicfrom this standpoint.The
adversarialnatureunderlyingmany legal structurestendsto put the focus on
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winning, sometimesat theexpenseof justice(Yant, 1991). Policeandprosecutors
areunderpressureto produceahighpercentageof convictions,andthis pressure
is amplifiedin highprofile cases,as useof theMr. Big scenarioexemplifies.The
problemwith falseconfessions,as with any.mistakesmadein the legal system
(e.g.,mistakeneyewitnessidentifications;poor hypnoticprocedures)is that they
are easiermadethan identified andundone.The bestapproachis to avoid the
errorsin thefirst instanceby ensuringpoliciesandproceduresmaximiieaccuracy
while not unduly restrictingpoliceinvestigativetechniquesor stifling individual
rights. Psychologicalresearchhas much to offer in this respect, and future
researchmay bearout importantchangesin the law that can help reducethe
likelihood of falseconfessionswith the Mr. Big technique,and limit the likeli-
hood of relatedwrongful convictions.
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IN Tilt COURT OF APPEALSOF tILE STATE OF WASIIINGTON
DiVISION ONE

STATE OF WASHINGTON -

)
Respondent

)
v. ) COA NO. 55217-1-I

)
ATIFRAFAY, )

)
Appeliant. )

DECLARATION OFSERVICE

I, PATRICK MAYOVSKY, DECLARE UNDER PENALTY OF PERJURYUNDER THE LAWS OF THE
STATE OF WASHINGTON THAT THE FOLLOWING IS TRUE AND CORRECT:

THAT ON THE
3

RD DAY OF MAY, 2010, I CAUSED A TRUE AND CORRECT COPY OF
THE STATEMENT OFADDITIONAL AUTHORITY TO BE SERVEDON THE PARTY /
PARTIES DESIGNATEDBELOW BY DEPOSITING SAID DOCUMENT IN THE UNITED
STATESMAIL.

[X) ELAINE WINTERS
WASHINGTON APPELLATE PROJECT
1511 3RDAVENUE
SUITE 701 -

SEATTLE, WA 98101 -

[X~ ATIFRAFAY
DOC NO. 876362
MCCIWASHINGTON STATE REFORMATORY
P.O. BOX 777
MONROE,WA 98272

SIGNED IN SEATTLEWASHINGTON, THIS
3

RD DAY OF MAY, 2010.
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